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CIVIL    RULINGS. 


A. 

rOUNTS. 

(i)  Held  that  where,  in  a  suit' for  an 
account  of  money  received  and  dis- 
bursed, plaintiff  files  his  khatta- 
books  and  does  not  allege  that 
they  have  been  falsified,  he  should 
balance  the  account  himself,  and 
the  Lower  Court  ought  not  to  de- 
pute an  Ameen  under  Act  VIII. 
of  1859,  s.  181,  to  investigate  the 

(2)  An  investigation  of  by  an 

Ameen  does  not  include  the  taking 
of  the  deposition  of  witnesses  ; 
and  such  depositions  are  not 
legally  admissible  as  evidence  ... 

(3)  Where  a  debtor  inspects  the  books 

of  his  creditor  and  signs  them  in 
acknowledgment  of  what  is  due 
from  him,  he  may  be  sued  on  such 

settlement  of without  a  bond 

on  stamp-paper 

CT  XXXII.  OP  1839. 

See  Contribution  (2) 


I 


14 


ib. 


246 


CT  IX.  OF  1847. 

'     Section  6.    See  Alluvial  Lands  (1) 

ICT  IX.  OP  1850. 

Section  28.    See  Jurisdiction  (i) 

iCT  XXV.  OP  1852. 

Section  2.    See  Proceedings  (l) 

CT  II.  OP  1855. 

Section  15.    See  Survey  Proceedings  (1) 

CT  XXXV.  OP  1858. 

See  Guardian  (2) 

CT  VIII.  OP  1859. 
(i)  Where  a  Judge,  in  a  retrial  on 
remand,  summoned  the  petitioner 
for  a  certificate  to  collect  the 
debts  of  one  R,  to  attend  for  the 
purpose  of  examination,  and  the 
latter  was  absent  without  j^ood 
cause,  HELD  thatthejudge  right- 
ly exercised  the  powers  conferred 
by  s.  270  — —  in  rejecting  the 


Act  VIII.  OP  iBS9^(ContinuedJ. 

(2)  S.    269    does    not    apply  where 

no  attempt  has  been  made  'to 
deliver  possession  ;  but  the  Court 
is  not  barred  from  deciding  the 
question  of  a  claim  m'^de  to  a 
putni  in  land  for  khas  possession 
of  which  a  decree-holaer  makes 
application 

(3)  Where  an  application  made  under 

s.  256  on  the  ground  of  material 
irregularity  is  disallowed,  the 
Court  should  confirm  the  sale  and 
grant  a  certificate  under  s.  259... 

{\)  Quare. — ^Where  plaintiff  petitions 
for  a  sale  of  mortgaged  property 
under  a  decree  obtained  on  a 
mortgage-bond,  and  E  and  P 
object,  the  one  having,  subse- 
quently to  the  decree,  obtained  a 
bond  n'om  the  judgment-debtors 
mortgaging  the  same  propert]^, 
and  the  other  a  conveyance,  is  it 
right  for  the  Moonsiff  to  entertain 
E^s  and  P's  objections  under  Act 
Vlll.of  1859,  s.  246? 

(5)  S.    284    does    not    prevent   the 

granting  of  a  certificate  transfer- 
ring a  decree  for  execution  to 
another  Court,  when  it  appears 
that  the  decree  cannot  be  com- 
pletely executed  within  the  juris- 
diction of  the  Court  whose  duty  it 
is  to  execute  it 

(6)  Held,  with  reference  to  s.  311,  that 

a  suit  against  a  Magistrate  making 
an  ordei  under  s.  308  will  not  lie, 
and  that  the  decision  of  the  jury 
applied  for  by  plaintiffs  under 
s.  310  cannot  be  questioned  in  a 
civil  suit 
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Section  2. 

Section  7. 

Section  8. 
Section  15. 
Section  36. 
Section  73. 
Section  141. 


219 


227 


289 


307 


345 


See  Adoption  (i) 

See  Possession  (2) 

See  Onus  Probandi  (9) 

See  Rent  Suit  (2) 

See  Joinder  of  Causes  (2) 

See  Privy  Council  Appeals  (14!^ 

See  Court  Fees  Act  (2) 

See  Intervener  {!) 

See  Issues  (3) 
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INDEX  (civil  rulings). 


Act  VIII.  OF  iSS9^CContinue(iJ. 

Section  148.     See  Full  Bench  Rulings  (2) 

Section  181.    See  Accounts  (i) 

Section  191.    See  Damages  ( i ) 

Section  200.     See  Execution  (2) 

Section  207,    See  Joint-Decree  (2) 
^     Sections  226  &  230.     See  Procedure  (1) 

Section  243.     See  Manager  (i)  (2) 
See  Appeal  (?) 
See  Execution  (12) 
See  Irregularity  (I) 

See    Privy  Council   Riflings 
(24) 

See  Purchase- Moneys  (i)- 
See  Special  Appeal  (i) 
See  Full  Bench  Rulings  (m) 
See  Jurisdiction  (8) 


Section  246. 
Section  256. 

Section  260. 

Section  270, 
Stetibn  272. 
Section  286. 
Section  35 1 . 


Ap- 


Act  X.  OF  1859. 

(I) "For  protection  from  enhancement 
under  s,  4,  a  tenant  must  show 
that  the  rate  of  rent  has  not 
varied  for  20  years  previous  to  the 
suit  ...     too 

.    (2)  The  right  of  suit  under s.  107, 

fs  c^fined  to  one  of  the  two 
parties  concerned  ;  the  judgment- 
debtor  has  nothing  to  do  with  the 
«^*a>m  ...  106 

Section  6.  See  Right  of  Occupancy  {%) 
Sections  15  &  16.     See  Privy  Council 

peals  (IS) 

Section  17.  See  Privy  Council  Appeals  (12) 
Section  23,  Clause  6.    See  Full  Bench  Rul- 
ings (7) 

Section  32.    See  Privy  Council  Appeals  (2) 
Section  54.    See  Procedure  (5) 
Section  56.    .S>^  Full  Bench  Rulings  (6) 
Section  78.    See  Execution  {6) 
Section  239.  See  Arrears  0/ Rent  (i) 
See  Attachment  (2) 
See  Right  of  Occupancy  (4) 

Act  XI.  OF  1859, 

See  Sale  (5) 

Act  XIV.  of  1859. 

(i)  How  cfFect  may  be  given  to   the 
words    *'in    the   meantime*'    in 


Act  XIV.  of  iSsg^( Continued). 

Section  i,  Clause  12.    See  Limitation  (3) 

See  Malikana  (i) 

Section  i,  Clause  13.    See  Limitation  (7) 
Section  i,  Clause  16.    5'e^  Limitation  (10) 
Section  15.    See  Appeal  (4) 

See  Onus  Probandi  (8) 

Section  20.     See  Full  Bench  Rulings  (i) 
See  Privy  Council  Appeals  (2) 
See  Review  (3) 

Act  XXVII.  of  i860! 

Where  notice  has  been  issued,  and  the 
petitioner  does  not  appear  and 
object  to  the  widow  of  a  deceased 
party  receiving  a  certificate  of 
administration,  the  Judge  is  right 
to  refer  him  to  a  regular  suit    . .      252 


.S"^^  Privy  Council  Rulings  (22) 


Act  XXIII.  of  1861. 

(i)  S.  38  gives  no  right  of  appeal 
from  a  summary  order  made 
under  Regulation  I.  of  1798 

(2)  Held    with     reference    to    

s.  II,  where  a  judgment-debt 
has  been  reduced  in  appeal 
to    a  sum    below    the    amount 


122 


cl.  15,  s.  I  ;  and  what  the  proper 
construction  of  the  clause  is 

(2)  The  proceeding  intended   by 

s.  20,  need  not  be  a  proceeding  by 
a  person  legally  and  righlfully 
entitled  to  the  decree 

•  •  • 


78 


V. 


255 


Section  1.  Clause  9.    Sei  Limitation  (11) 
Section  i,  Clauses  9  &  10.    See  Breach  of 

Contract  (1)' 


realized  in  execution,  that  a  suit 
by  the  judgment-debtor  to  recover 
the  excess  does  not  lie,  but  that 
the  Court  charged  with  the 
execution  of  the  decree  has 
jurisdiction  to  determine  the 
question  and  order  a  refund     .,. 

Section  11.    See  Jurisdiction  (5)  (6) 

See  Procedure  (2) 

Section  26.    See  Appeal  (4) 

Act  VI.<B.C.)  of  1862. 

The   High  Court  will,  not  hold  any 
person    bound    by   the    finding 

specified  in  s.  10 ,  unless  the 

proceedings  of  the  Revenue 
Officers  are  shown  to  have  been  in 
strict  accordance  with  the  terms 
of  that  section 

Act  V.  (B.C.)  of  1863. 

See  NaBir  ( i )  (2) 

Act  III.  OF  1864. 

(i)  A  proceeding  under  s.  79  is  not 
a  judicial  proceeding,  and  the 
'  *  evidence  * '  means  evidence  with- 
out oath.  Regular  medical  re- 
ports would  be.  evidence  within 
the  meaning  of  the  section 


413 


1 63 


309 


^ 


•        0 


I^'DEX  (civil   rulings). 


Ill 


Act  111.  OF  1864 — (Continued). 

(2)  S.  79  does  not  allow  Municipal 
Commissioners  to  interfere  with 
a  burning  ghAt  or  burial-ground, 
except  when  it  is  dangerous  to 
the  health  of  the  neighbourhood  309 
Section  6.  See  Municipal  Commissioner  (i) 

Act  XXVI.  OF  1864. 

Section  2.     See  yurisdiction  (I) 
Section  5.     See  Small  Cause  Court  (l) 
Section  9.     See  Original  yttrisdiction  (5) 

Act  VIII.  0F1865, 

See  Mokurruree  Tenure  (l) 
Act  X.  OF  1865. 

Section  4.    .SV^  lUgft  Court  Powers  (2) 
Act  XI.  OF  1865. 

(i )  **  Zemindaree  business"  is  not  such 
business  as  is  intended  by  — , 
s.8,andmokhtarsand  karpurdazes 
carrying  it  on  are  not  servants  or 
agents  within  the  meaning  of  s.  1 1     34 1 

(2)  Zemindars  comii^  in  occasionally 
to  the  head-quarters  of  a  Small 
Cause  Court  to  transact  business 
or  for  social  intercourse,  See,  and 
remaining  in  their  boats,  orputting 
up  with  their  mokhtars,  &c.,  can- 
not be  said  to  have  a  "  lodging" 
within  the  limits  of  the  Court 
under  s.  8,  Explanation  A         ...      i^. 

Act  XIV.  (B.C.)  of  1865. 

Where    a    shikmee-tenure    is     sold 

under ,  and  theshikmeedar  is 

found  to  be  an  under-tenant  of  the 
zemindar,  the  shikmeepotiah  not 
giving  the  privilege  of  making 
incumbrances,  the  purchaser  is 
entitled  under  s.  16  to  receive  the 
tenure  free  from  incumbrances...     169 

Act  XX.  of  1866. 

In    a    decree  on  a    mortgage-bond 

passed  under ,  s.  53,  the  Court 

cannot  confer  a  lien  in  accordance 
with  the  bond  ...     251 

Section  36.     See  Registration  (2) 

Section  50.    See  Registration  (3) 

Section  53.     See  Plaint  (i) 

Act  XVI.  of  1868. 

Section  12.    See  jurisdiction  (15) 

Act  VIII.  (B.C.)  of  1869. 

(i)S.  120  relates  onl^  to  suits 
decided  by  the  District  Judge,  not 
to  those  tried  by  the  Subordinate 
Judge  ...     200 


I 


I  Act  VIII.  (B.C.)  of  iSdg^fContinuedJ. 

(2)  S.   102  does  not  apply  to  a  case 

{  decided  by  the  Additional  Judge    201 

(3)  The  principle  that  a  mere  share- 
holder cannot  apply  for  measure- 
ment is  applicable  to  a  suit  for 
measurement  under  s.  37  ...     2 So 

(4)  The  word  *'  suit "  in  s.  102, 
covers  all  proceedings  prior  to 
decree  and  subsequent  ones  in 
execution  . . .     307 

Sections  18  &  19.    See  Rent  Suit  (3)  (5) 
Section  30.    See  Amendment  of  Plaint  (i) 
Section  108.  See  Procedure  (5) 

See  Enhancement  (3) 

Act  III.  (B.C.)  of  1870. 

See  Jurisdiction  (3)  (4) 
Act  VII.  of  1870. 

Section  12.     See  Court  Fees  Act  (2) 
Act  VI.  of  1871. 

The  subject-matter  within  the  mean- 
ing of ,  s.  22,  is  the  subject- 
matter  in  dispute  in  the  suit,  and 
not  the  mere  amount  of  money 
which  an  order  on  an  application 
for  execution  may  directly  affect      131 

Sections  35  k  36.     See  High  Court  Powers 

(0 
Act  of  State. 

In  a  suit  brought  in  a  British  Court 
in  Burmah  to  recover  possession  of 
timber  alleged  to  have  been 
obtained  under  a  royal  grant,  but 
taken  from  plaintiff  by  defendant 
in  collusion  with  the  Burmese 
Governor  of  Ningham,  where  in 
defence  an was  set  up,  held 


that  the  placing  of  marks  on  the 
timber  by  the  Governor  did  not 
amount  to  an  act  of  confiscation 


123 


Adjournments. 


See  Full  Bench  Rulings  (2) 


Admission. 


-^  by  a  defendant  in  other 
suits  against  third  parties  are  not 
estoppels  in  a  suit  to  recover 
possession  of  a  different  property 
under  different  circumstances  . . . 
(2)  Where  defendant  admits  having 
held  certain  bhaolee  land,  but 
pleads  th;)t  it  was  washed  away, 
and  the  first  Court  regards  the 
plea  as  untenable,  held  that  this 
is  not  an  absolute  finding  that 
there  has  been  no  diluviation,  and 
the  Court  is  not  bound  to  fix  on 

defendant's and    hold    him 

liable  for  rent  of  the  bhaolee  land 


299 


430 


See  Privy  Council  Ru/ingr  f*^- — 
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INDEX  (civil  rulings). 


1 


Adoption. 

A  suit  to  set  aside  the  alleged of 

defendant,  the  question  in  which 

as  to  the  validity  of  the was 

substantially  settled  in  former 
suits  in  which  the  same  plaintiff 
and  defendant  were  in  direct  con- 
test, was  held  to  be  barred  by  Act 

VIII.  of  1859,  s.  2. 
See  Decree  (5) 

See  Minor  Widow  (i) 

See  Privy  Council  Appeals  (4)  (10) 

See  Rent-Suit  (i) 

Adverse  Possession. 

See  Privy  Council  Appeals  (14) 

Adverse  Title. 

5"^^  Right  of  Occupancy  (2) 

Agency. 

See  Privy  Council  Appeals  (6) 

Agent, 

See  Privy  Council  Rulings  (16) 

Agreement. 

See  Execution  (4) 

Alienation. 

See  Illegal  Necessity  (1) 

Alluvial  Land. 

The  words  *'  land  has  been  added 
to  any  estate  paying  revenue 
directly  to  Government"  in  Act 

IX.  of  1 8471  s.  6,  explained       ...     127 
See  Privy  Council  Appeals  (8)  (12) 

Amben's  Report. 

An is  not  void  ab  initio  because 

it  is  based  on  butwarra  and  re- 
sumption-proceedings which  had 
been  referred  to  him  for  compari- 
son with  the  land  in  dispute 


Appeal — (ContinuedJ^ 

(3)  Where  a  precept  was  issued  by  the 

Judge  to  the  Collector  under 
Regulation  V.ofi8i2,s.3,directing 
him  to  hold  certain  land  in  attach- 
ment, the  High  Court  allowed  an 

to  be  filed  with  liberty  to  the 

respondent  to  contend  that  no 

lies 

(4)  Where  no  objection  is  taken  to  an 

from  an  order  in  a  suit  under 

Act  XIV. of  1859,  s.  15, although 
barred  by  Act  XXIII.  of  1861, 

s.  26,  and  the is  decreed,  the 

High  Court  refuses  to  interfere, 
the  Lower  Appellate  Court  having 
given  to  the  plaintiff  what  the  first 
Court  ought  to  have  given 

See  Act  VI IL  (B.C.)  of  1869  (4) 
See  Arrears  of  Rent  (I) 
See  Court  Fees  Act  {7) 
See  jurisdiction  (5) 
See  Summary  Order  (1) 


Appeal  to  Privy  Council. 
(I)  To  establish  a  right  of 


213 


Amendment  of  Plaint. 

Where  a  plaintiff  having  errone- 
ously brought  a  suit  under  Act 
VIII.(B.C.}  of  1869,  s. 30,  applies 
to  have  his  plaint  amended,  the 
suit  should  not  be  dismissed,  but 
some  order  passed  on  the  appli- 
cation 

Appeal. 

(i)  An lies  where  the    reality    of 

an  arbitration-award  is  questioned 

(2)  No lies  from  an  adjudication 

of  an  objection  under  Act  VIII, 
of  1859,  s.  246,  though  the  parties 
are  at  liberty  to  brmg  a  suit  to 
establish  their  right 


61 


— ,  It  is 
for  the  party  to  show  that  the 
valuation  is  such  as  he  states  it  to 

1/%J  •  •  • 

(2)  The   High  Court   refuses,    under 

s.  39  of  the  Charter,  to  allow  an 
appeal , because  the  whole  property 
which  would  be  reduced  in  value 
in  the  event  of  the  appeal  proving 
successful,  was  not  worth  less 
than  Rs.  10,000 

(3)  In    applying    for   permission     to 

appeal  to  the  Privy  Council, 
petitioner  has  no  right  to  amend 
the  estimate  of  costs  made  by  the 
clerk  of  the  Privy  Council 
department ;  and  the  plea  of  over- 
sight does  not  excuse  non- 
compliance with  the  rules  of  the 
Court 
See  Limitation  (6) 

Appellate  Court, 


47 


97 


170 


247 


try  the  question  of  limitation 
See  jurisdiction  (13) 
See  Original  Jurisdiction  (5) 

f 


191 


I*. 


3<« 


(1)  The    fact    of    a    Court    of    first 

instance  having  made  an  improper 
decree   is  a  ground  not  for  the 

to  dismiss  the  suit,   but  to 

make  a  proper  decree  ...     195 

(2)  Where  the  first  Court  decides  the 

issue  of  limitation  in  plaintiff's 
favor,    and     the     other     issues 

against  him ,  and  the ,  without 

passing  judgment  on  the  question 
of  limitation,  remands  the  case, 
the may,  in  ultimate  appeal, 


209 
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INDEX  (civil  rulings). 


Arbitration-award. 


(i)  Where  the  terms  of  a  submission 
to  arbitration  give  no  authority 
for  the  majority  of  the  arbitrators 
to  make  the  award,  it  should  be 
made  by  the  whole  of  the 
arbitrators 

(2)  Where,       notwithstanding      that 
plaintiffs  actively  object,  a  case 
is  submitted  to  arbitration,  the 
award  is  invalid 
See  Appeal  (i) 
See  jurisdiction  (13) 

Arrears  of  Rbnt. 

In   a  suit  for before  Act  VIII. 

(B.C.)  of  1869  came  into  operation, 
the  claim  being  under  Rs.  too,  and 
the  decision  that  of  the  Deputy 
Collector,  the  proper  procedure 
is  that  laid  down  in  Act  X.  of 
1859,  and  the  appeal  lies  to  the 
Collector 

See  yurisdiction  (3) 

See  Liability  (i) 

See  Privy  Council  Rulings  (15) 

Arrears  of  Revenue. 

A    Collector  need     not,  in    a    sale 

for  ,  specify    the  kists    in 

respect  of  which  the  arrears  have 
accrued.  His  doing  so  does  not 
prevent  the  Civil  Court  from 
inquiry  whether  arrears  exist  in 
respect  of  such  kists 

Assessment. 

See  Mesne  Profits  (2) 

Assumption. 

Where  the  first  Court  records  its 
reasons  distinctly,  the  Lower 
Appellate  Court  ought  not  to  upset 
the  judgment  on  the  —  that 
the  tenants  gave  false  evidence  in 
favor  of  the  shareholder 

Attached  Property, 

Any  judgment-creditor  coming  after 
the  appointment  of  the  manager, 
and  after  the  mortgage  by  the 
judgment-debtor  with  the  con- 
sent of  all  parties,  of  — ,  may, 
notwithstanding,  attach  and  sell 
what  remains  of  the  judgment- 
debtor's  interest  inlhe  property... 

See  Attachment  (i) 

See  Execution  (5) 

Attachment. 

(1)  An  applkation  for  a  second of 

attaehed  property  mortgaged  with 
the  consent  of  all  parties,  by  the 
judgment-debtor,  cannot  be  re- 
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128 


283 
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Attachment— (^Co«/t«««</;. 

fused  by  a  Court  on  the  ground 
of  the  property  being  under  the 
management  of  the  District  Court, 
pursuant  to  s.  243,  even  if  the 
Judge's  precept  forbids  such 

(2)  Moveable  property  sought   to   be 

attached,  if  in  the  hands  of  the 
Judge  or  the  Judge's  Court,  must 
be  attached  in  the  mode  pre- 
scribed by  the  first  part  of  Act 
VIII.  of  1859,  s.  239,  and  a  notice 
so  sent  is  an  effectual ,  al- 
though it  is  refused  by  the  Judge 

(3)  The  fact  of  a  judgment-debtor's 

property  being  the  subject  of  an 
existing  suit,  is  no  hindrance  to  its 

in  execution  ;  but  it  is  in  the 

Court's  discretion  to  order  its  sale 
at  the  fittest  time 

(4)  If  at  the  date  of  the  sale  of  a  decree 

on  A  bond  which  only  establishes 
a  lien  as  incident  to  a  money- 
debt,  the  property  over  which 
the  lien  extends  has  already  been 
attached,  the  enforces  the  lien ; 
and  if  the  property  is  sold  pending 

the ,  the  lien  is  transferred 

from  the  property   to    the  pur- 
chase-moneys 


B. 

Bank  Manager. 

See  Original  Jurisdiction  (3) 

Benamee  Purchaser. 

See  Full  Bench  Rulings  (10) 
See  Privy  Council  Rulings  (24) 

Bona  Fides. 

See  Original  Jurisdiction  (3) 

Bond. 

See  Plaint  (i) 

Breach  of  Contract. 

(i)  In  a  suit  to  recover  money  on 
account  of  rent  for  a  mouzah 
farmed  out  to  plaintiff  who  can- 
not get  possession,  held  that  the 

cause  of  action  is  a ,  and  the 

action  is  one  for  damages  falling 
under  Act  XIV.  of  1859,  s.  i, 
cl.  9,  if  the  contract  was  verbal, 
and  cl.  10  if  in  writing 

(2)  In  a  suit  to  recover  money  on 
account  of  rent  for  a  mouzah 
farmed  out  to  plaintiff  who  cannot 
get  possession,  held  that  the 
case  is  not  that  of  a  suit  for 
breach  of  an  implied  contract  as 
distinguished  from  a  contract  of 
actual  agreement 
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ib. 
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INDEX   (civil   rulings). 


British  Burmah. 

See  Acts  of  State  (i) 
See  Damages  (i) 
See  ^Jurisdiction  (2) 

Burning  Giiat. 

See  Act  IIL  of  1064  {2) 


C. 


Cause  of  Action. 


(1)  Where  a  bond^holder  having  sued 

plaintiff  and  the  representatives 
of  T,  his  co-sharer,  obtains  a 
decree  against  the  plainiiiT  only, 
HELD  (by  Phear,  J,)  that  the 
latter,  \i  he  can  allege  that  his 
own  separate  property  was  mort- 
gaged by  the  bond  at  T's  request, 
that  the  money  was  applied  with 
T's  sanction  to  the  benefit  of 
the  joint  property,  and  that  the 
brothers  afterwards  separated  and 
divided  the  joint  property,  his 
plaint  would  disclose  a  good 
ground  to  maintain  an  equity 
on  his  part  to  call  upon  T's 
representatives  to  help  in  the 
proportion  of  his  share  in 
redeeming  the  mortgage 

(2)  In  a  suit   to  recover  his  share  of 

money  said  to  have  been  taken 
by  defendant  from  the  joint-funds, 
plaintiff  has  no^ — unless  he  can 
show  that  all  the  joint  property 
was  divided  except  the  sum  in 
question,  or  that  all  the  property 
was  divided,  and  on  an  adjustment 
of  accounts  of  past  expenses  there 
was  a  loss  equal  in  amount  to  that 
item 

(3)  In  a  suit  for  damages  on  account 

of  a  daily  fine  by  the  Howrah 
Municipality,  and  the  detention  of 
an  omnibus,  the  fine  being  set 
aside  by  the  High  Court,  and  the 
detention     pronounced     illegal : 

Held  that  the  plaintiff's ,  if 

any,  would  accrue  upon  the 
seizure  of  the  omnibus,  and  not 
upon  the  order  of  the  High  Court 
which  allowed  the  conviction  to 
stand  as  to  one  rupee  ;  and  that 
the  continued  detention  is  not  a 
fresh from  day  to  day 

See  Contribution  (i) 

See  Dispossession  (i) 

See  Limitation  (9) 

See  Original  Jurisdiction  { i ) 

See  Privy  Council  Rulings  (7) 


Certificate. 
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See  Act  VIJI.  0/ 18^9  U) 
See  Act  XXVII.  of  i86g  (i) 
See  Full  Bench  Rulings  (10) 


Certificate— ^C(;«^i//ttf</J. 

'  See  Original  Jurisdiction  (5) 

]  See  Privy  Council  Rulings  (22) 

!  Chittas. 

I  See  Evidence  (10) 

Compensation. 

The due  to  plaintiil  for  the  delay 

between  the  date  of  filing  of 
plaint  and  the  date  when  the 
decree  may  be  expected  to  be 
satisfied,  is  best  estimated  by  a 
unifoi'm  rate  of  interest  upon  the 
total  amount  decreed  reckoned 
from  date  of  decree  ...       34 

Confirmation  of  Possession. 

See  Court  Fees  (1) 

See  Privy  Council  Appeals  (i) 

Consideration. 

See  Privy  Council  Appeals {i^) 

Construction. 

(i)  In  construing  a  judgment,  if  a 
difficulty  is  found  in  reconciling 
the  conclusion  ultimately  come 
to  with  the  previous  part,  such 
part  must  be  rejected  104 

(2)  What  is  meant  where  a  decree 
awards  plaintiff's  claim  "  with 
usual  costs  and  interest"  ...      152 

(3)  The  hinge  upon  which  the  decision 
of  every  particular  case  turns  is  the 
intention  of  the  parties  collected 
from  the  language  they  have  used. 
The  intention  ot  an  instrument  is 
to  be  determined  by  the  nature  of 
the  provisions  and  the  language  of 
the  whole  instrument  ..    .271 

(4)  How  to  determine  the  intention  of 
the  stipulations  recorded  in  an 
instrument,  and  to  distinguish 
between  a  penalty  and  liquidated 
damages  . .     ib, 

(5)  Where  a  decree  giving  costs  and 
damages  does  not  indicate  the 
damages  or  the  persons  liable,  the 
first  Court  deals  reasonably  in 
construing  it  with  the  recital 
preceding  and  a  portion  of  the 
judgment  set  out  on  the  decree  ...    313 

(6)  In  construing  a  deed  of  sale  where 
the  terms  are  ambiguous,  the 
conduct  of  the  parties  immediately 
after  and  acting  upon  the  deed  is 
very  important  ...     432 

(7)  Where  a  deed  of  compromise 
between  plaintiffs  and  defendants 
stipulates  for  the  paymelU  by  the 
latter  to  the  zemindar  of  a  certain 
sum  as  rent,  and  that  in  default 
they  would  have  no  right  to  the 
lands  specified,  heli>  that,  as  what 
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CoNSTR  ucTi  o  N — (Continued). 

the  defendants  have  to  do  is  of  a 
perpetually  recurring  nature,  and 
the  Court  cannot  preserve  the 
plaintiffs  from  being  sued  by  the 
zemindar,  the  intention  ot  the 
deed  is  that  its  terms  should  be 
strictly  enforced 

See  Decree  (4) 

See  Full  Bench  Rulings  (4) 

See  Privy  Council  Appeals  (5) 

• 

Constructive  Knowledge,    - 

See  Privy  Council  Rulings  (16) 

Contract. 

Where  a  putnee  lease  of  certain 
properties  was  to  be  executed  in 
plaintiffs'  favor  in  case  certain 
money  borrowed  from  them  was 
not  repaid  by  a  ^ven  date,  and 
the  deed  embodying  this  stipula- 
tion was  to  be  counted  as  a 
putnee  pottah  if  the  lease  was  not 
execut^,  HELD  that  the  money 
not  having  been  paid  nor  the 
pottah  executed,  the  plaintiffs 
were  entitled  to  possession  on  the 
footing  of  a  pottah  from  the  date 
of  suit,  the  transaction  being  a 
to  create  a  putnee 

See  Breach  of  Contract  (2) 
See  Privy  Council  Appeals  (lo) 

Contribution. 

(i)  Where  a  bond-holder,  having  sued 
plaintiff  and  the  representatives 
of  T  his  co-sharer,  obtained  a 
decree  against  the  plaintiff  only, 
the  latter  cannot,  before  having 
paid  the  decretal  money,  come 
mto  Court,  and  ask  to  be  paid  by 
his  co-sharers 

(2)  There  need  be  no  written  demand 
before  charging    interest  on    a 

claim  for  ,  Act  XXX 11.  of 

1 839  not  applying  to suits . . . 

See  Cause  of  Action  (i) 
See  Co'sharer  (i) 
See  Interest  (2) 
See  Onus  Probandi  (l) 


Conveyance. 
The  


^       COFY. 


—  of  property  by  a  native 
lady  to  her  mooktear  without  con- 
sideration cannot  be  upheld 

See  Privy  Council  Appeals  (9) 
See  Right  of  Suit  (3) 


See  Evidence  (i) 
Vol.  XIX. 
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Co-SHARBR. 

(i)  Where  plaintiff's  co-sharers  have 
been  acquitted  by  a  competent 
Court  of  all  obligation  to  pay  the 
original  creditor,  plaintiff's  only 
ri^ht  is  to  call  upon  them  to  pav 
himself,  and  this  he  cannot  do  till 
he  has  shown  that  he  has  done 
something  in  their  behalf 

(2)  An  undivided cannot  maintain 

a  suit  for  arrears  of  rent  against 
an  occupant  without  evidence 
that  the  rents  due  have  been 
separately  collected,  or  that  there 
is  an  agreement  to  pay  them 
separate^,  still  less  can  such  a 
suit  be  maintained  where  the  de- 
fendant is  himself  a  — 

See  Contribution  (1) 
Costs. 

(i)  A  Court  errs  in  making  two  differ- 
ent awards  of ^  in  one  and  the 

same  decree,  and  ought  only  to 
direct  the  payment  of  the  differ- 
ence by  tne  one  party  to  the 
other 
(2)  Where     a     Court      makes     two 

different  awards  of in  one 

and  the  same  decree,  the  decree- 
holder  can  apply  for  execution  of 
the  difference  only  of  the  two 
amounts  awarded 

See  Construction  (a) 

See  Limitation  (8) 

See  Objection  (i) 

See  Original  Jurisdiction  (5) 

Court  Fees  Act. 

(1)  Held  that,  when  in  a  suit  for  a 

declaratory  order  to  set  aside  a 
summary  order  under  Act  VIII. 
of  1859,  s.  246,  consequential 
relief  is  sought,  the  stamp-fee 
leviable  is  the  ad-valorem  fee  pre- 
scribed by  the 

(2)  Section  12   of   the does  not 

prevent  a  party  from  appealing  to 
the  High  Court  under  s.  36, 
Civil  Procedure  Code,  and  urging 
that  the  first  Court  was  wrong 
as  to  the  particular  article  of 
the  schedule  of  fees  by  which  the 
case  was  governed 

(3)  Reference  under  s.  5 
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Criminal  Procedure  Code. 

Section  308.    See  Jurisdiction  (16) 

Cross- award. 

See  Costs  <i)  (2) 

Cross-Decree. 

See  Purchaser  ip) 
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Custom. 

Where  defendant's  position  in  a 
branch  of  the  family  is  similar  to 
that  of  the  thakoor  in  the  eldest 
branohf  he  has  a  right  to  contend 
that  the  same must  be  pre- 
sumed to  obtain  in  both  until  the 
contrary  is  proved  .,.     239 

See  Onus  Probandi  (5) 

D. 
Damages. 

Where  alternative are  awarded 

to  the  plaintiff  in  a  suit  for  the 
recovery  of  timber  which  defend- 
ants have  at  their  own  risk  brought 
down  from  Tonghoo  to  Rangoon, 
HELD  that  plaintiff  may  insist  on 
delivery,  or  in  default  to  recover 
the  value  of  the  timber  without 
any  deduction  on  account  of 
charges  incurred  by  defendants 
in  removing  the  timber  ...     123 

See  Breach  of  Contract  (i) 

5"^*  Mesne^profits  (i) 

See  Privy  Council  Appeals  (10) 

DSfiUTTUR. 

A  suit  for  surplus  proceeds  of 

where  the  parties  are  sebaits  is 
not  a  suit  between  co-trustees  to 
the  share  claimed,  but  one  to 
which  the  law  of  limitation  can 

apply 

Dbcrbb. 

(i)  A   passed  for    a    specified 

quantity  of  land,  but  giving  no 
boundaries  of  such  land  is  held, 
with  reference  to  A61  VIII.  of 
1859,  s.  190,  to  be  indefinite  and 
incapable  of  execution  gi 

(2)  Where  the of  a  Bench  of  the 

High  Court  for  possession  of  land 
within  specified  boundaries  is 
amended  with  reference  to  a 
particular  map  which  another 
Bench  in  the  meanwhile  says  is 
not  a  good  map,  held  that,  as  the 
decision  of  the  latter  Bench  was 
before  the  former  Bench  at  the 
time  of  the  amendment,  which  is 
.  clearanddefinitein  its  terms,  and 

as    the   land    in    question    was 

delineated  on  the  map,  the . 

should  be  executed 

(3)  Where  in  a  suit  to  recover  a  third 

^^^riol^khanabaree,  plaintiff  does 
not  prove  the  precise  claim  that 
he  makes,  still  if  he  is  substantially 
right,  he  ought  to  have  a ...     195 

(4)  An  ambiguous must  be  con- 

strued so  as  to  be  in  harmony 
with  the  wpcds  of  the  law         ...    25 1 


Dbcrbb — fContinuedJ, 

(5)  Where  a was   imperfect   and 

could  not  be  drawn  up  from  the 
judgment,  and  the  Judge  was  not 
in  the  district,  the  High  Court  or- 
dered a  fresh  trial,  each  party 
bearing  his  own  costs  i n  appeal . . . 

(6)  A  — --  for  the  payment  of  a  loan 

with  costs  and  interest,  and  for 
recovery  of  the  amount  by  sale  of 
the  property  pledged,  6oe&  not 
limit  plaintiff  s  right  to  recover 
only  by  sale  of  the  property  in 
c|uestion.  Defendant's  personal 
liability  arises  on  receipt  af  the 
money,  and  the  mortgage  merely 
gives  additional  security 
affirmed    by    an  order  of  the 


(7) 


35 


109 


Privy  Council  must  be  executed 
with  the  execution  of  that  order, 
and  not  as  separate  decrees 
(8)  A  Judge   acts   contrary  to  law  in 

amending  his in  the  absence 

of  a  defendant  and  without  pre- 
vious notice  to  him 

See  Act  VIII.  of  i8s9  (5) 
See  Act  XX,  of  J 866  U) 
See  Appellate  Court  (i) 
See  Compensation  (t) 
See  Construction  (2)  (5) 
See  Execution  (6) 
See  Full  Bench  Rulings  (i) 
See  Purchaser  (2) 

Dbcrbb  intbr  partes. 

See  Evidence  (3) 

Declaratory  Dbcrbb. 

(i)  Where  plaintiffs  ask  for  a  declara- 
tion of  right  to  remove^  to  their 
own  house,  and  keep  there,  for  the 
period  of  their  turn  of  worship, 
an  idol  set  up  by  the  common 
ancestor  of  the  litigants,  but  whose 
temple  has  been  destroyed  by  the 
erosion  of  the  river,  held  that 

the  Court  before  making  a 

should  define  the  period  K)r  which 
plaintiffs  are  entitled  to  worship. . . 

(2)  A  decree    declaring  the    right    of 

plaintiffs  to  remove  to  their  own 
nouse,  for  the  period  of  their  turn 
of  worship,  an  idol  set  up  by  the 
common  ancestor  of  the  litigants, 
ought  also  to  provide  for  the 
reconveyance  of  the  idol  to  the 
place  where  it  was,  at  plaintiffs' 
^  expense  and  before  the  expiration 
of  their  turn 

(3)  Where  a  reversioner  failed  in  a  suit 

to  set  aside  a  zur-i-peshgee  lease 
executed  more  than  nine  years 
previously  owing  to  inability  to 
establish  his  right,  the  High  Court 

b 
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was  asked  to  continue  it  by  re- 
manding it  to  the  lower  Court  for 

a :  Held  that  it  was  not  a 

case  in  which  it  would  be  right  for 

the  Court  to  exercise  its  discretion      32 

(4)  A  Court  ought  not   to    make    a 

declaration  of  right  in  favor  of  a 
party  on  a  state  of  facts  which  are 
not  sufficient  to  enable  it  to  grant 
relief  . . .     268 

(5)  Where  N  L  died,  leaving  a  widow 

and  an  adopted  son,  and  on  the 
death  of  the  latter,  the  widow 
adopted  another  son,  and  N  L's 
brother  sued  to  have  the  adoption 
declared  invalid,  and  to  have  his 
reversionary  right  declared,  the 
Court  refused  to  make  the  declara- 
tion ...    419 

See  Court  Fees  (i) 

See  Dower  (2) 

See  Full  Bench  Rulings  (5) 

See  Limitation  (2) 

See  Minor  Widow  (1) 

See  Privy  Council  Rulings  (i) 
(10)  (14) 

* 

Dbduction. 

See  Limitation  (i) 

DbED  of  CoMPROMrSE. 

See  Construction  (7) 

Dbed  of  Sale. 

See  Construction  (6) 

See  Privy  Council  Rulings  (13) 

Disinherison. 

See  Original  Jurisdiction  (2) 

Dispossession. 

Where  parties  are  living  in  com- 
mensality  and  joint  possession, 
no .  cause  of  action  arises  to  one 
for  recovery  of  his  share  till  he  is 
dispossessed  by  the  other,  and 
limitation  runs  from  date  of . . .     344 


Documents. 

A  Judge  ought  not  to  deal  with  a 
case  on  —  not  forming  part  of 
the  record 


299 


(i)  In  a  suit  by  the  widow  of  F  for 

deferred brought  against  F's 

heir-at-law,  where  it  is  found  that 
no  portion  of  F's  estate  has  come 
into  defendant's  hands,  held  that 
no  decree  can  be  made  against  the 
defendant,  or  as  against  property 
not  in  the  hands  of  the  other  party 


368 


l^ow  jLK-^CContinuedJ, 

(2)  Where,  in  a  suit  by  the  widow  of 
F,  brought  against  F's  heir-at-law 

for  deferred ,  it  is  found  that 

no  portion  of  F's  estate  has  come 
into  defendant's  hands:  Held 
that,  whether  the  property  was  in 
the  hands  of  the  plaintiff  herself, 
or  of  a  third  party,  a  suit  for  a 
declaration  of  right  would  be 
premature  ...     268 

See  Declaratory  Decree  (4) 
See  Privy  Council  Rulings  (22) 

E. 
Ejectment. 

(1)  A     zemindar,    who     admits    that 

defendant  has  been  his  tenant, 
cannot  succeed  in  a  suit  for  , 
except  on  the  ground  that  the 
period  of  tenancy  has  elapsed,  or 
m  some  way  terminated  ...     215 

(2)  The  liability  to of  the  holder 

of  a  mokurruree  istemraree  ijara 
is  to  be  determined  by  the  condi- 
tions of  his  lease,  and  not  by  the 
provisions  of  Act  X.  of  1859,  s.  21    349 

(3)  Plaintiff's    ancestor    purchased    a 

property  sold  in  execution  of  a 
decree  against  R  C  and  R  L, 
obtained  by  B  L  in   1848,  and 
takes  possession.    In  1861  K  R 
sued  R  C's  representatives  on  a 
mortgage-bond,  and  obtained  a 
decree  against    the    defendants 
personally,  which  did  not  direct 
the  sale  of  the  mortgaged  property. 
In  1868,  K  R  in  execution  sold 
the  right,  title,  and  interest  of  her 
judgment -debtors  to  defendants, 
who  paid  the  consideration  -money, 
and  obtained  possession.  Plaintiff 
now  sues  for— = — :    Held  that 
defendants  are  entitled  to  stand  in 
K  R's  shoes  as  an  incumbrancer, 
so  far  as  their  money  has  gone  to 
pay  off  the  charge  K  R  had  on  the 
land  ;  and  that  the  suit  must  be 
taken  to  be  a  redemption-suit,  and 
the  plaintiff  ought  not  to  recover 
the  property  without  paying  to 
defendants  as  much  as  may  ap- 
pear due  to  them  ...    422 
See  Enhancement  (4) 

Enhancement. 

(i)  Where  a  suit  for  is  decided 

against  plaintiff  upon  a  question 
of  a  mokurruree,  plaintiff  cannot 
afterwards  in  special  appeal  take 
advantage  of  the  regular  proof  of 
tender  to  have  the  suit  dismissed      93 

(2)  A  landlord  may  brine  his  suit  for 

whenever  he  pleases :  it  is  for 

the  tenant  to  prove  his  right  to 
hold  at  a  fixed  rate  ...     196 
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EffHAVCEMBST^^CContinuedJ. 

(5)  In  a  suit  to  set  aside  notice  of 
when  plaintiffs  put  in  docu- 
ments showing  that  they  have 
long  held  at  existing  rates,  and 
there  is  no  evidence  that  the  land 
has  not  been  held  at  uniform  rates 
from  the  Permanent  Settlement, 
they  are  entitled  to  presumption 
prescribed  by  Act  VIII.  (B.C.) 
of  1869,  s.  4  ■•.  205 
(4)  A  tenant  in  possession  under  a 
pottah  and  after  execution  of  a 
kubooleut,  is  entitled  to  the  usual 
notice  before  eviction  or  enhance- 
ment by  SL  decree  of  Court.     He 

is  not  liable  to or  eviction  in 

a  suit  against  a  third  party  where 

he  is  merely  made  a  defendant . . .     347 

See  Act  X.  of  1859  (i) 

See  Notice ^  <3) 

See  Privy  Council  Appeals  (12) 

(15)  (23) 
See  Regulation  VII L  of  ijgj  (i) 

EauxTABLB  Relief. 

Where  a  putnee  lease  of  certain 
properties  was  to  be  executed  in 
plaintiffs'  favor  in  case  certain 
money  borrowed  from  him  was 
not  repaid  by  a  given  date,  the 
money  in  that  case  being  consider- 
ed as  a  bonus  for  the  lease ;  and 
where  the  deed  embodying  this 
stipulation  was  to  be  counted  as  a 
putnee  pottah  if  the  lease  was  not 
executed,  held  that  the  plaintiff 
is  entitled  to  relief  even  though  he 
may  ask  for  something  he  is  not 
strictly  entitled  to ;  and  if  the 
bonus  is  inadequate,  the  Court 
may  equitably  relieve  defendant 
on  payment  of  the  original  sum 
with  interest  from  the  date  of 
advance  ...     274 

Error  in  Law. 

See  Evidence  (2) 

I 

Estoppel. 

In  a  suit  upon  a  kobala  from  a 
member  of  a  joint-family,  the  fact 
of  plaintiff's  over-stating  the  ex- 
tent of  his  interest  is  no  bar  to  his 
recovering  from  a  third  party  the 
portion  which  really  was  his 
vendor's  interest  ...     190 

See  Admission  (i) 

See  Privy  Council  Rulings  (4)  (21) 

Etidbncb, 

(I)  An  attested  copy  of  a  petition  is 
admitted  as  -when  the  original 
is  with  the  record  of  a  different 
case,  and  application  has  been 
made  for  it  ...      85 


Evidence — (Continued). 

(2)  In  a  suit  for  ejectment,  held  that 

the  admission  in  appeal  of  a  pottah 
on  the  ipse  dixit  of  the  defendant 
after  his  vakeel  had  deposed  on 
oath  in  the  first  Court  that 
defendant  had  no  documents 
whatever,  is  a  substantial  error  in 
law ,'  and  that  even  if  the  Subordi- 
nate Judge  had  a  right  to  admit 
it,  he  was  wrong  in  deciding  the 

case    on    it    without of    its 

genuineness 

(3)  A    decree     in     a     matter    of    a 

mortgage  between  B  and  another 
of  the  defendants  in  a  suit  to 
which  neither  the  plaintiff  nor 
any  one  privy  to  him  in  title  was 
a  party,  is  not  admissible  in  — 
as  a  decision  inter  parted 

(4)  Where  neither  the   opposite  parly 

nor  the  witnesses  can  state 
whether  certain  land  belongs  to 
R  or  to  C ;  R,  who  is  in  possession 
of  the  title-deeds  and  receipts  of 
rent,  ought  to  succeed,  unless 
something  on  the  record  counter- 
acts the 

(5)  A  defendant   may    insist  that  the 

plaintiff  shall  prove  his  right  by 

the  best  available ,  e,g» ,  a  ticca 

lease  on  which  the  claim  is  allied 
to  depend  entirely 

(6)  The  business  of   a    Court   having 

to  deal  with  facts  is  to  take  'up 
the  evidence  not  seriatim^  but  in 
all  its  parts,  to  consider  the  bear- 
ing of  the  parts  to  one  another, 
and  to  see  whether  as  a  whole  a 
case  has  not  been  made  out 

(7)  In  a  suit  to     hold    lands    on    a 

inokurruree  ten  ure,thejudge  gives 
undue  importance  to  the  omission 

by  plaintiff  when  giving- in  a 

former  suit  between  third  parties 
to  mention  the  mokurruree,  where 
the  circumstances  did  not  call  for 
such  mention 

(8)  Where  the  best is  not  given, 

and  the  opposite  party  does  not 

object  to  the  secondary put 

in,  the  decree  must  stand  on  such 
—  as  is  before  the  Court 

(9)  A  decision  set  aside  by  a  superior 

Court  as  made  without  jurisdic- 
tion has  no  probative  force 
between  the  parties 

(10)  Chittas  and  maps  made  in  contem- 

plation of  resumption-proceedings 
m  the  presence  of  both  sides,  and 
signed  by  the  parties  are  legal  — 
See  Accounts  (2) 
See  Act  III.  0/1864  (0 
See  Ex' parte  Decree  (i) 
See  Nasir's  Return  (i) 
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Evidence — (Continued), 

See  Notice  (2) 

See  Pleadings  (2) 

See  Privy  Council  Appeals  (i) 

See  Procedure  (3) 

See  Review  (2) 

See  Unregistered  Documents  (1) 

Excess  Land. 

See  Rent'Suit  (3) 

Execution. 

(i)  Where  a  decree  awards  a  certain 
sum  calculated  in  the  schedule 
plus  costs  and  interest,  the  Court 
executing  commits  an  error  in 
altering  the  amount  by  reducing 
the  rate  of  interest  during  the 
pendency  of  the  suit  ...       46 

(2)  An  order  to  an  Ameen  to  give 
possession  to  decree-holder  of 
such  of  the  moveable  properties 
mentioned-  in  the  schedule  as  he 
can  find,  and  to  enquire  into  the 
nature,  amount*  and  value  of  such 
as  he  cannot  find,  is  not  neces- 
sarily construed  as  giving  alter- 
native damages.  The  inquiry  is 
necessary  to  guide  the  Court  in 
the  exercise  of  its  discretion  under 
Act  VIII.  of  1859,  s.  200  ...      82 

(3)  Where  a  bond-holder   in  his 

proceedings  refers  to  his  kistbun" 
dee  as  well  as  his  decrees,  and 
irregularly  includes  in  the  amount 
to  be  levied  what  was  not  given 
by  the  decrees,  if  the  proceeds  do 
not  cover  the  decrees ,  the  proceed- 
ings are  not  void,  nor  is  th^ 
plaintiff's  purchase  a  nullity  ...  83 
I4)  An  agreement  between  decree- 
holders    and    judgment-debtors 

after  partial cannot  be  set 

aside  on  the  application  of  the 
judgment-creditors  on  the  ground 
that  it  exposes  them  to  the  risk  of 
certain  consequences  ...     155 

(5)  Where   it    isordered   in that 

a  decree-holder  shall  get  posses- 
sion of  a  specified  plot,  held  that 
so  long  as  any  portion  of  it  remains, 
he  cannot  touch  the  remaining 
plots  •••     161 

(6)  The of   an   imperfect     decree 

does  not  involve  what  is  unlawful 
or  the  doing  of  a  wrone,  unless 
the  decree  is  incorrectly  inter- 
preted ■  •  ■  1 88 
<7)  Where  a  decree-holder  having 
delayed  to  find  security,  the  lands 
decreed  are  attached  and  sold 
under  a  judgment  obtained  by 
others  who  purchase  and  enter 
on  possession ;  and  plaintiff  bring- 
ing another  suit  obtains  a  decree 


Execution — (Continued)^ 

for  possession,  held  that  this 
decree  is  only  intended  to  confirm 
her  in  the  position  she  occupied 

when  the  property  was  sold  in 

of  her  original  decree ;  and  where 
a  put  nee  right  had  been  pro- 
claimed at  the  time  of  the  original 
sale,  plaintiff  is  not  entitled  to 
khas  possession  ...     219 

(8)  Where  an  —  sale  is  postponed 
for  short  periods  at  the  request  of 
the  judgment-debtor,  on  the 
understanding  that  the  attach- 
ment and  proclamation  are  to 
subsist,  no  fresh  proclamation  is 
necessary  ...     227 

(9)  Where  plaintiff  obtains  a  decree 
for  declaration  of  right  and 
recovery  of  possession  of  a  jotc 

sold  in for   arrears  of  rent 

due  from  the  former  owner,  and 
the  Subordinate  Judge  in  appeal 
reverses  the  decree  on  the  ground 
that  the  plaintiff  not  having 
deposited  the  rent  claimed  and 
given  security  had  no  locus  standi^ 
HELD  that  there  is  no  authority  or 
countenance  for  this  in  the  law  . . .     230 

(10)  Neither  a  bond  pledging  certain 
property  as  security  after  a  decree 
rias  been  given  to  plaintiff  on  a 
prior  mortgage-bond,  and  the 
mortgaged  property  has  been 
ordered  to  be  sold,  nor  a  convey- 
ance by  the  judgment-debtors 
subsequently  to  plamtiff's  petition 
for  a  sale  of  the  property,  can 
create  a  new  ownership  in  third 
persons.  The  proceedmgs  of  the 
Moonsiff  upholding  the  objection 
of  one  of  the  third  parties  brings 
about  an  inoperative  sale,  and 
plaintiif  is  entitled  to  a  refund  of 
his  consideration -money  ...     289 

(11)  Where  a  zemindar  in   possession 
puts  in  a  claim  to  a  tenure  put  up 

for    sale    in of    a    decree 

against  a  party  alleging  a  mokur- 
rurec  title,  and  notice  of  the  claim 
is  ordered  to  be  given  at  the  time 
of  the  sale,  the  zemindar  need  not 
sue  to  set  aside  the  sale,  or  for 
any.  other  purpose.  Nor  can 
limitation  run  against  him  infavor 
of  the  purchaser  who  does  not  get 
possession  ...     298 

(12)  Where  the  facts   connected  with 

an sale  do  not  show  fraud,  but 

only  irregularity,  the  judgment- 
debtor's  remedy  lies  in  an  appli- 

.  cation  under  s.  256,  Adl  Vfll. 
of  1859 :  such  application  failing, 
he  cannot  resort  to  a  regular  suit 
on  the  same  grounds  ...    414 
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Execution — (Continued)* 

(13)  Plaintiff  cannot  in  justice  seek  to 

recover  property  purchased  by 
defendants  at  an  execution-sale, 
without  offering  to  pay  them 
the  debt  which  he  owes  them,  and 
which  formed  part  of  the  consi- 
deration-money ...    416 

(14)  The    time    spent    by    a     decree- 

holder  to  whom  a  balance  remains 
due  under  the  decree,  in  defend- 
ing a  suit  brought  against  him  by 
a  third  party  to  establish  his  right 
to  property  purchased  by  the 
decree-holder  in  execution,  held 
to  be  time  spent  in  bond  fide 
carrying  on ...     417 

See  Act  VIII.  of  i8s9  (2)  (5) 

See  Act  XXIII.  of  186 1  (2) 

See  Decree  (i)(2)  (7) 

See  Full  Bench  Rulings  (i)  (8) 
(10) 

See  yoint'Decree  (2) 

See  ^Jurisdiction  (6) 

See  Limitation  (6)  (8) 

See  Mesne^profits  (3) 

See  Procedure  (i) 

See  Right  of  Suit  {2) 
See  Trust  Property  (I) 

Ex-PARTE  Decree. 

A  defendant  allowing  an to  be 

passed  against  him  cannot  after- 
wards object  to  the  decree  as  no 
evidence  ...     213 

See  Execution  (13) 
See  Full  Bench  Rulings  (5) 

F. 

Family  Usage. 

See  Privy  Council  Appeals  (3) 

Finding. 

See  Admission  (2) 

Foreclosure. 

In  a  suit  to  foreclose  a  mortgage 
brought  against  the  Court  of 
Wards  as  guardian  of  an  idiot, 
HELD  that,  i?  the  lunatic  is  not  the 
owner,  the  suit  is  worthless  for  the 
purpose  of  foreclosing  the  equity 
of  redemption  of  the  real  owner, 
who  is  no  party  to  the  suit         ...     163 

See  Notice  (2) 

See  Transferee  (1) 

Foroery. 

(i)A     Judge    should  not     give     his 

sanction  to  a  prosecution  for 

before  all  the  testimony  is  heard 
and  a  primd-facie  case  made  out  183 
(2)  Qucere. — Is  the  Judge's  sanction 
necessary  to  the  prosecution  for 
—  of  a  petitioner  filing  a  certain 
document?  ...      ti6. 


Fraud. 

Defendant  is  at  liberty  to  show  the 
real  circumstances  under  which  an 
agreement    was    entered    upon, 
although  it  was  entered  upon  by 
plaintin  and  defendant's  ancestor 

m  furtherance  of  a  ...      138 

See  Conveyance  (1) 

See  Omission  of  Parties  (1) 

Fraudulent  Transfer. 

A  party  succeeding  to  the  posses- 
sion of  property  cannot  ask  the 
assistance  of  the  Court  to  rectify 
a effected  by  his  prede- 
cessor, or  to  ask  that  these  docu- 
ments should  be  treated  as  void 
at  law  ...     270 

Fresh  Trial. 

See  Decree  (5) 

Full  Bench  Rulings. 

<i)  A  decree  against  one  person  for' 
the  rent  of  one  period,  and  against 
another  for  the  rent  of  another 
period,  is,  in  fact,  two  decrees, 
f .  tf.,  a  separate  decree  against 
each  for  the  sum  for  which  he  is 
liable.  In  such  a  case,  the  decree 
is  to  be  kept  in  force  against  each, 
and  the  proceedings  in  execution 
against  one  of  the  defendants  are 
not  sufficient  to  prevent  the  law 
of  limitation  applying  to  the  other 
defendant  ...       30 

(2)  Where  adjournments  are  made  by 

a  Court  in  order  to  give  effect  to 
*  its  processes  for  compelling  the 
attendance  of  the  witnesses,  being 
thus  made  as  much  on  its  own 
motion  at  the  instance  of  the 
defendant  as  at  the  instance  of  the 
plaintiff,  the  case  cannot  be  said 
to  come  under  Act  VIII.  of  1859, 
s.  148,  which  contemplates  a  case 
where  a  party  has  obtained  time 
to  produce  his  witnesses,  and  has 
failed  to  do  so  •••35 

(3)  The  2^  of  majority  of  a  Hindoo 

resident  and  domiciled  in  the  town 
of  Calcutta,  and  not  possessed  of 
any  property  in  the  mofussil,  is 
the  end  of  15  years  ...     no 

(4)  In  regard  to  a  will  which  was  not 

to  be  construed  according  to  Eng- 
lish law,  but  according  to  equity 
and  good  conscience,  the  rule  of 
interpretation  was  held  to  be 
that,  unless  a  contrary  intention 
appeared,  the  estate  given  should , 
be  considered  an  absolute  one. 
The  words,  "on  his  [devisee's] 
demise  his  sons  shall  get,"  were 
held  only  to  describe  what  the 
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Full  Bench  Rulings — (Continued), 

testator  thought  would  really 
follow  from  what  he  had  done, 
and  as  not  affecting  the  absolute 
character  of  the  gift  ...     i8i 

(5)  The  holder  of  a  decree  which  de- 

clares that  the  boundary  line  laid 
down  in  the  survey -map  as  the 
boundary  line  of  the  plaintiff's 
permanently-settled  estate  is  not 
the  true  boundary  line,  is  not 
entitled  either  to  have  the  decree 
proclaimed  on  the  spot,  or  to 
have  the  line  erased  from  the 
survey-map  ...     232 

(6)  The  words  in  Act  X.  of  1859  s.  56, 

as  to  a  summons  or  proclamation 
having  been  "duly  served  ac- 
cording to  the  provisions  of  this 
Act,"  refer  to  the  mode  of  service, 
and  not  to  the  agency  by  which 
it  is  effected,  and  the  fact  that 
the  summons  was  not  served 
through  the  Collector  of  the  dis- 
trict, but  by  an  officer  of  the  Court 
itself,  would  be  no  ground  for  not 
proceeding  with  the  case  if  the 
summons  had  been  served  in  the 
manner  the  Act  <s.  45)  requires. 
An  irregularity  of  this  kind  by 
which  the  party  is  not  injured  does 
not  vitiate  the  proceedings,  or 
render  the  ex^parU  decree  void ; 
and  even  if  the  decree  in  such  a 
case  is  set  aside,  the  sale  held  in 
execution  of  it  does  not  thereby 
fall  to  the  ground. 

Quote* — Is  the  Civil  Court  (in- 
cluding also  the  Court  of  the 
Moonsif!)  competent  to  inquire 
into  the  regularity  of  decrees  ob- 
tained in  the  Revenue  Court, 
and  either  set  them  aside  or  treat 
them  as  nullities  on  the  ground 
of  greater  or  less  irregularities  in 
the  proceedings  ?  ...     234 

(7)  Bakir  AH  brought  a  suit  against 
his  landlord  m  the  Deputy  Col- 
lector's Court,  under  Act  X.  of 
1859,  s.  23,  cl.  6,  for  the  recovery 
of  possession  of  lands,  claiming 
to  nold  the  land  under  a  mow- 
russee  pottah.  The  landlord  im- 
pugned the  pottah  as  spurious, 
and  upon  trial  the  pottah  was 
found  to  be  genuine,  and  Bakir 
Ali  got  a  decree. 

The  landlord  now  brings  a  civil 
suit  to  eject  the  heirs  of  Bakir  Ali 
from  the  same  lands. 

The  question  referred  to  the 
Full  Bench  is  whether  the  pre* 
vious  decision  as  to  the  pottah  is 
not  conclusive  between  the  parties. 


Full  Bench  Rulings — (Continued). 

The  Full  Bench  answered  the 
question  in  the  negative  . . .     322 

(8)  In  order  to  realize  the  amount  of 

his  decree  against  R,  S  caused  the 
rights  and  interests  of  Rin  certain 
surplus-proceeds  of  property  sold 
for  arrears  of  Government  reve- 
nue (which  surplus  was  in  deposit 
with  the  Collector)  to  be  attached 
and  sold.  Plaintiffs  purchased  the 
rights  and  interests  m  question  for 
Rs.  8,000.  This  money  they  put 
into  Court,  and  it  was  taken  out 
by  S  and  others  in  satisfaction  of 
decrees  against  R.  On  plaintiffs' 
applying  for  R's  share  in  the 
surplus,  they  learnt  that  the  sale 
for  arrears  of  revenue  had  been 
set  aside.  They  then  sued  for 
refund  of  the  purchase-money 
with  interest : 

Hbld  that  the  rule  applicable  to 
this  case  was  that  whicn  is  applied 
by  Courts  of  Equity  where  vitiated 
sales  are  set  aside,  via.^  that,  as 
the  transaction  ought  never  to 
have  taken  place,  so  the  rights  of 
the  parties  are,  as  far  as  possible, 
to  be  placed  in  the  situation  in 
which  they  would  have  stood  if 
there  had  never  been  any  such 
transaction,  and  that  the  purcha- 
ser was  in  the  situation  of  a  mort- 
gagee so  far  as  he  had  made 
payments  in  consequence  of  the 
sale,  and  was  entitled  to  recover 
his  claim  with  interest. 

It  was  also  declared  that,  in  the 
event  of  an  appeal  to  the  Privy 
Council  against  the  order  setting 
aside  the  Government  sale  prov- 
ing successful,  plaintiff  would  not 
have  any  rights  in  consequence. 

Obiter  dicta, — The  plaintiffs  ought  to 
have  been  made  parties  to  the  suit 
ior  setting  aside  the  Government 
sale. 

The  rule  stated  in  Addison 
on  Contracts  as  to  "voluntary 
payments  "  would  not  apply  to 
this  case ;  plaintiff's  payment  hav- 
ing been  not  voluntary,  but  on 
account  of  the  purchase  ...     351 

(9)  Held  (by  Couch,  C.J.,  and  Jackson, 

Phear,  Macpherson,  Markby, 
Ainslie,  and  Pontifex,  JJ.)  that, 
under  the  Hindoo  law,  as  admi- 
nistered in  the  Bengal  school,  a 
widow  who  has  once  inherited 
the  estate  of  her  deceased  hus- 
band is  not  liable  to  forfeit  that 
estate  by  reason  of  unchastity...    367 

(10)  In  a  suit  to  recover  possession  of 
property  which  was  purchased  by 

g 
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Full  Bench  RuLinGS--(ConiinuedJ» 

one  party  in  the  name  of  another, 
the  real  purchaser  ought,  by  the 
rule  of  Courts  of  Equity,  to  be  a 
co-plaintiff.  Where  this  is  not 
the  case,  a  decree  obtained  by 
the  plaintiff  may  be  reversed  on 
appeal,  as  the  real  purchaser  not 
having  been  a  party  would  not  be 
bound  by  such  decree. 

Where  an  estate  which  is  enter- 
ed on  the  iovjjeeoi  the  Collectorate 
of  &  district  consists  of  villages  of 
which  only  the  greater  number 
are  situated  within  that  district, 
it  may,  for  the  purposes  of  attach- 
ment and  sale  in  execution*  of  a 
decree,  be  considered  as  wholly 
.  situated  in  that  district)  and  be  so 

dealt  with  by  the  District  Court. 
Where  a  decree  has  been  exe- 
cuted by  a  Court  other  than  that 
by  which  it  was  passed,  the  title  of 
the  purchaser  may  not  be  avoided 
by  snowing  that  there  was  proper- 
ty of  the  judgment-debtor  within 
the  jurisaiction  of  the  Court  that 
passed  the  decree  which  might 
have  been  attached  and  sold. 
Strictly  speaking,  until  the  latter 
property  was  sold,  the  certificate, 
•  under  Aft  VIII.  of  1859,  s.  286, 
should  not  have  been  granted  ; 
but  the  error,  though  ground  for 
an  appeal,  does  not  make  void 
the  certificate 


Gift. 


G. 


See  Original  yurisdiction  (2) 


Guardian. 

(i)  A   Court  in  appointing  a 


manager  for  a  iunaticls  bound  to 
£ippoint  the  fittest  person  from 
among  relatives,  the  father  being 

legal ,    and    in  default  the 

mother,  and  so  on 

(2)  Since  the  passing  of  Adl  XXXV. 

of  1858,  a or  manager  of  a 

lunatic's  estate  cannot  be  proper- 
ly appointed  otherwise  than  as 
there  prescribed  ;  and  no  de  facto 
manager  can  have  more  power  of 
aliening  and  encumbering  than  a 
de  jure  manager  would  have    . . . 

(3)  Where  plaintiff  in  less  than    two 

years  after  affixing  her  signature 
to  a  lease  to  defendant  of  certain 
land  belonging  to  her  infant  son 
for  which  she  had  previously  given 
«a  mokurruree  lease  to  a  co-sharer, 
who  then  leased  it  to  defendant 
sues  for  possession,  the  proper 
course  is  to  refuse  to  let  her  carry 


434 


163 


ib. 


Guardian — (Continued). 

on  the  suit  on  behalf  of  the  infant, 
but  treating  as  a  suit  on  her  own 
account  to  dismiss  it  with  costs  ; 
leaving  the  minor  to  sue  through 
some  other  person  as  his  next 
friend  . .     233 

See  Hindoo  Law  (i) 

H. 

High  Court  Powers. 

(1)  The  High  Court  declined  to  inter- 

fere on  behalf  of  a  party  com- 
plaining that  the  District  Judge 
had  acted  ultra  vires  in  dismiss- 
ing him  from  the  post  of  serish- 
tadar  of  the  Moonsiff's  Court 
on  the  ground  that  the  applicant 
was  open  to  seek  his  remedy  from 
the  Local  Government  ...     148 

(2)  The  powers  conferred  by  24  and 

25  Vict.,  cap.  104,  s.  15,  and  Act 
XI.  of  1865  do  not  enable  the 
High  Court  to  interfere  with  the 
decision  of  a  Small  Cause  Court 
refusing  defendant's  application 
to  send  for  a  letter  filed  in  an- 
other suit  . . .     306 

High  Court  Rules. 

Under    the  ,  account-books    not 

translated,  and  not,  therefore,  a 
part  of  the  paper-book,  cannot 
be  referred  to  in  a  trial  without 
special  leave  ...      121 

Hindoo  Law. 

(i)  A  Hindoo  lunatic  may  have  pro- 
perty, even  though  he  is  not  capa- 
ble of  inheriting  while  a  lunatic, 
but  he  cannot  make  valid  con- 
tracts binding  on  himself  or  his 
property.  All  dealings  with  his 
property  must  be  made  by  a 
guardian  or  mana|[er  appointed 
by  the  supreme  civil  power       ...      163 

(2)  Property  purchased  by  a  member 
of  an  undivided  family  with 
money  exclusively  his  own  is  his 
separate  acquisition  ...     323 

See  Custom  (i) 
See  Full  Bench  Rulings  (9) 
See  Onus  Prohandi  {$) 
See  Privy  Council  Rulings  {(\)  (10) 
(17)  (18)  (21) 

SeeStreedhun  (i)  (2) 

Hindoo  Widow. 

A  — may  properly  alienate  a  mo- 
derate portion  of  her  deceased 
husbancl's  property  for  the  pur- 
pose of  performing  his  shradh  at 
Gya ,-  but  she  is  not  justified  in 
disposing  of  the  entire  property 
for  this  purpose  . . .     426 
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Hindoo  Widow — (Continued), 

See  Decree  (5) 

See  Full  Bench  Rulings  (9) 

See  yoint  Hindoo  Family  (4) 

See  Legal  Necessity  (i) 

See  Original  Jurisdiction  (2) 

HOOKDEE. 

Where  in  a  suit  on  a ,  the  first  de- 
fendant denies  havin}^  executed 
the  document,  and  the  second  de- 
fendant admits  his  endorsement, 
but  says  he  has  made  it  by  way 
of  surety  for  the  first,  held  that 
the  lower  Court  should  try  whether 
the  signatures  are  genuine,  and 
should  distinguish  the  cases,  and 
try  them  separately  ...     304 

I. 

Idol. 

See  Declaratory  Decree  (i)  (2) 

Incumbrance. 

See  Act  VJIL  of  i8sg  {2) 

See  Act  XIV.  {B,C.)  of  1865  (1) 

Incumbrancer. 

See  Purchaser  (i) 
Indigo. 

See  Privy  Council  Appeals  (6) 

Interest. 

(i)  Where  the  rate  of on  a  sum 

decreed  is  not  specified,  the 
Court  is  not  wrong  in  estimating 

the at  a  rate  which  it  thinks 

reasonable  ...      46 

(2)  In  the  absence  of  any  contract  to 

pay .  the  Court  may  give  or 

withhold  it ;  and  it  does  right  in 
withholding  it  where  the  claimant 
for  contribution  sleeps  over  his 
rights  for  a  long  time  ...       98 

See  Compensation  (I) 

See  Construction  (2) 

See  Execution  (i) 

See  Mesne-profits  (i) 

See  Mortgage  Bond  (i) 

See  Privy  Council  Appeals  (5) 

Intervbnor. 

In  a  rent- suit  against  a  tenant  by 
a  landlord,  a  person  preferring 
opposing  claims  to  the  plaintin 
should  not  be  put  on  the  record, 
unless  his  position  would  be  seri- 
ously compromised  by  a  decree 
in  plaintiff's  favor  ...     248 

See  Act  VIILof  i8sg  (4) 
See  Execution  (10) 
See  Onus  Probandi  (6) 

Vol. 


Irregularity. 


No 


——in  conducting  a  sale,  however 
material,  can  vitiate  the  sale 
unless  it  entails  substantial  injury 
to  the  party  seeking  to  set  it  aside 

See  Execution  (12) 

See  Sale  (5) 


78 


Issues. 

(i)  Where  the  dispute  is  whether  certain 
land  held  by  plaintiff  is  what  he  is 
entitled  to  hold  as  lakheraj  under 
a  sunnud  whose  genuineness  ts 
not  questioned,  held  that  the 
Lower  Appellate  Court  is  wroi^ 
in  pronouncing  the  sunnud  not 
genuine,  its  genuineness  being  in 
no  way  in  issue.  The  case  should 
be  remanded  367 

(2)  Where  plaintiff  sued  to  recover 
possession  of  premises  alleged  to 
nave  been  sold  to  him  by  defend- 
ant under  a  deed  which  the  latter 
denied,  and  the  first  Court,  though 
satisfied  of  the  fact  of  execution, 
had  doubt  as  to  the  nature  of  the 
transaction,  held  that  the  first 
Court  ought  to  have  framed  an 
issue  as  to  the  nature  of  the 
transaction,  and  the  Lower  Appel-  . 
late  Court  rightly  dismissed  the 
suit,  because  plaintiff  had  not 
foreclosed  the  mortgage  ...     533 

See  Appellate  Court  <2) 

See  Hoondee  (i) 

See  Jurisdiction  (8)  (14) 

See  Lunatic  (i) 

See  Privy  Council  Appeals  {S)  {10) 

(15) 
See  Right  of  Suit  (6) 

J. 
Jagbbr  Tenure. 

See  Privy  Council  Appeals  (il) 

Joinder  op  Causes. 

(i)  Where  certain  co-sharers  sue 
collectively  a  number  of  defend- 
ants who  are  partly  shareholders, 
and  partly  vendees,  it  cannot  be 
objected  in  special  appeal  that  the 
decision,  though  correct  On  the 
whole,  is  unjust  to  certain  of  the 
plaintiffs  ...     300 

(2)  Two  causes  of  action,  one  as  pur- 
chaser of  arrears  of  rent,  ana  the 
other  for  rent  due,  are  properly 
joined  in  one  suit  cognizable  by  the 
Civil  Court,  without  any  such  dis- 
tinction as  that  of  different  sides 
of  the  Court ;  the  case  to  be  decided 
according  to  the  law  of  limitation 
or  other  law  npplicable  to  the 
different  parts  ol  the  claim      ...    431 
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Joint  Dbcrbe. 

(i)  Where  a  defendant  in  a  suit  for 
possession  is  charged  with  having 
jointly  with  others  ousted  plain  tin, 
and  does  not  choose  to  deny  the 
ouster,  his  subsequent  plea,  that 
he  had  not  been  in  possession, 
cannot  be  listened  to,  and  he  is 
liable  under  the      ■  ■  ...       96 

(2)  Where  one  person  of  several 
entitled  to  the  benefit  of  a  decree 
seeks  to  have  it  executed,  without 
joining  the  others,  he  must  apply 
under  s.  207,  Civil  Procedure 
Code  ...     30a 

J01H7*. Hindoo  Family. 

(1)  Every  Hindoo  family  is  presum- 

ably joint  in  food,  worship,  and 
estate;  and  the  presumption  is 
that  it  remains  undivided  ...     178 

(2)  Where    a    member    of  a   Hindoo 

family  presumed  to  be  joint  is  in 
possession  of  anv  property,  he  is 
presumed  to  hold  it  as  a  member 
of  a  — — .  The  person  setting  up 
a  different  state  of  things  must 
meet  this  presumption  ...      ib, 

(3)  Members  of  a  on  joint  pre- 

mises may,  on  the  occurrence  of 
a  dispute,  ask  to  have  their 
proper  share  assigned.  The  fact 
of  not  being  in  possession  of  a 
particular  portion  of  the  premises 
IS  no  bar  to  a  claim  for  such  por- 
tion ...     189 

(4)  There  is  no  ground  for  excluding 

a  Hindoo  widow  from  a  share  in 
joint  premises,  inasmuch   as  she 
may  re-marry  and  have  issue    ...      ib. 
See  Joint  Property  (2) 
See  Privy  Council  Rulings  (24) 

Joint  Property. 

<i)  Where  plaintiff  is  excluded  from 
the  ijmalee  enjoyment  of  land  by 
the  joint  action  of  defendants 
who  have  divided  the  property 
between  themselves,  none  of  them 
can  restrict  their  liability  for 
meine-profits  to  that  portion  only 
of  whicn  they  were  in  possession  2 1 8 
(2)  Property  purchased  by  a  member 
of  a  joint  family  with  money  out 

of    the  common  estate  is , 

though  purchased  in  the  name  of 
his  son.  And  though  the  son  is  a 
certified  purchaser  under  Act  I.  of 
184.5,  the  other  members  of  the 
family  are  not  debarred  by  s.  21 
from  claiming  a  share  ...     223 

See  Cause  of  Action  (2) 

See  Dispossession  (i) 

See  Limitation  (7) 

See  Onus  Probandi  (3) 

See  Privy  Council  Rulings  (18) 
(20) 


JUDGMBNT-DBBTOR. 

See  Act  X,  of  t8$g  (2) 
Jurisdiction. 

(i)  Of  the  Small  Cause  Court  at 
Calcutta,  in  a  case  in  which 
plaintiff,  in  order  to  give  it  — , 
claims  as  damages  sums  which  by 
law  he  cannot  recover,  and  Sk6as 
them  to  his  claim  for  that  purpose      aol 

(2)  Where,  in  a  suit  in  a  British  Court 

in  Burmah  to  recover  possession 
of  timber  taken  without  color  of 
right,  and  in  collusion  with  a  Bur- 
mese Governor,  in  defence  an 
act  of  state  is  set  up,  and  it  is 
contended  that  the  person  through 
whom  defendant  took  possession 
being  a  foreign  local  authority,  a 
Court  of  British  India  is  not 
entitled  to  enquire  into  the 
character  of  the  act  ...     123 

(3)  When  an  ex-parte  decree  in  a  suit 

for  arrears  of  rent  instituted  before 
Act  VHI.  (B.C.)  of  1869  is 
transferred  under  Act  III.  (B.C.) 
of  1870  to  a  Moonsiff's  Court 
for  execution,  an  application  for 
rehearing  lies  to  the  Deputy 
Collector's  Court  ...     128 

(4)  As  to  the  application  of  Act  III. 

(B.C.)  of  1870  to  set  aside  an 
«x-^ar<e  decree  for  arrears  of  rent 
passed  b^  a  Deputy  Collector, 
and  partially  satisfied  by  attach - 
mentandsaleof  lessee's  property ;. 
and  where  the  sureties,  on  his 
death,  object  to  the  decree  on  the 
ground  that  summons  has  not 
been  served  on  them  ...     129 

(5)  Where  a  question,  such  as  is  con- 

templated in  Act  XXI  If.  of  1861, 
s.  11 ,  is  determined  by  the  order  of 
a  Subordinate  Judge  engaged  in 
executing  a  decree,  the  appeal  lies 
to  the  District  Judge,  and  not 
to  the  High  Court,  although  the 
original  subject-matter  has  grown 
to  a  sum  exceeding  Rs.  5,000  ...      131 

(6)  Where  a   decree    is    silent   as  to 

plaintiff's  right  to  mesne-profits 
after  date  of  filing  the  suit,  and 
reserves  no  question  as  to  mesne- 
profits  for  further  investigation, 
the  Court  executing  the  decree 
acts  ultra  vires  in  inquiring  into 
mesne-profits  that  have  accrued 
due  pending  the  suit  ...      154 

(7)  In  respect  to  the  reversal  of  a  sale 

on  objections  once  overruled     . . .      227 

(8)  Of   the   Additional    Judge   where 

a  Subordinate  Judge  in  appeal, 
having  remanded  a  case  for  trial 
for  fresh  issue,  directs  the  Moonsiff 
to    give    plaintiff    a    decree    in 

b. 
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Jurisdiction — (Continued)^ 

accordance  with  the  finding,  and 
the  Moonsiff  decides  the  case 
accordingly 
(9)  Every  Court  has  the  power  to  revise 
its  own  decisions  so  as  to  make 
it,  in  terms,  accord  with  the  inten- 
tion entertained  at  the  time  it  was 
passed.  But  an  inferior  Court 
of  limited  ^-—  does  not  possess 


281 


303 


308 
309 


321 


ih. 


349 


the  general  power  of  revision 

(10)  In  the  case  of  a  suit  for  rent  of 

land  used  for  building  purposes 

( 1 1)  Of  Civil  Courts  as  applied  to  Muni- 

cipal and  other  public  boards    . . . 

(12)  The  Lower  Appellate  Court  has 

authority  to  decide  upon  facts, 
and  the  High  Court  is  not  at 
liberty  to  interfere  with  verdicts 
setting  aside  judgments  of  the 
first  Court,  simply  because  such 
judgment  is  more  detailed,  or 
even  more  satisfactory,  on  the 
evidence 

(13)  QuiBte, — Is   an  Appellate   Court 

authorized  to  refer  to  arbitratbn 
a  case  pending  on  appeal  ? 

(14)  The  Lower  Appellate  Court  has 

no  authority  to  dismiss  a  suit 
after  having  found  the  only  issue 
in  the  plaintiff's  favor 

(15)  As    applied  to  an  appeal  which 

was  pending  against  the  decree 
of  a  Sudder  Ameen  at  the  time 
of  the  passing  of  Act  XVL  of 
1868,  and  which  resulted  in  a 
modified  decree  afterwards  exe- 
cuted by  the  Sudder  Moonsif!  ... 
(t6)  Of.  the    lower  Courts  in  respect 
of  a  suit  to  have  a  pathway  closed, 
when  there  is  nothing  to  show 
that  the  road  was  a  public  tho- 
roi^hfare,  or  that  the  order  of 
the  Magistrate  directing  the  path 
to  be  opened  was  passed  under 
s,  308,  Criminal  Procedure  Code    426 
See  Act  VIIL  of  1839  (6) 
See  Act  XI.  of  186$  {2) 
See  Appeal  (4) 
See  Arrears  of  Rent  (i) 
See  Arrears  of  Revenue  (i) 
See  Full  Bench  Rulings  (5) 
See  yoinder  of  Causes  (2) 
See  Procedure  <2) 
See  Res  Adjudicata  (i) 


K. 


KUBOOLBUT. 

(iV  Where   in  a  suit  for  a   for 

resumed  lakheraj,  the  quantity  of 
land  in  defendant's  possession  is 
found  to  be  less  than  plaintiff 
alleges,  and  the  rates  of  rent 
deposed  to  are  less  than  those 


414 


Ki7BOOLEUT — (Continued). 

claimed,  the  suit  is  rightly  dis^- 
missed ;  the  mere  use  of  the 
word  "probably  "  in  describing  the 
rate  of  rent  claimed  not  better- 
ing the  position  of  the  plaintiff ...  262 
(2)  The  mere  fact  that,  in  a  former 
suit,  the  lands  in  cjuestion  were 
declared  to  be  plaintiff's  mdl  lands 
held  wrongfully  by  defendant  ^s 
lakheraj  does  not  make  the  latter 
a  tenant  of  th^  plaintiff,  and  the 
foundatiQn  is  wanting  for  a  suit 
for  a •••      *^» 


L. 

Landlord  and  Tenant. 
See  Kubooleut  (2) 
See  Rent  Suit  (1) 

Lbase. 

The  right  conferred  by  a  —  to  hold 
from  a  certain  period  cannot  be 
controlled  by  such. a  custom  as 
that  the  cutting  of  timber  does 
not  begin  till  Kartick  ...     225 

Legal  Necessity. 

Where  an  estate  which  has  devolv- 
ed to  a  widow  is  sufficient  to  pay 
a  small  debt  due  by  the  husband, 
the  Government  revenue  and  All 
other  expenses,  including  the  mar- 
riage of  daughters,  the  widow  is 
not  justified  by  any in  alienat- 
ing the  estate  ... 
See  Hindoo  Widow  (i) 

Lex  Loci. 

See  Privy  Council  Rulings  (3) 

Liability. 

Where  an  entire  tenure  is  adver- 
tized for  sale  for  arrears  of  rent, 
and  the  purchaser  of  a  share  of  it 
under  a  money -decree  deposits 
the  whole  amount  due  and  stops 
the  sale,  the  proprietor  is  equit- 
ably liable  for  the  sum  paid  to 
save  it  from  sale 
See  NaBir  (i) 


Lien. 


Where  a  form  of  mortgage  or  charge 
created  by  a  bond  does  not  vest 
any  estate  in  the  mortgage,  but 

only  establishes  a incident  to 

the  money-debt,  such conti- 
nues when  the  debt  passes  into  a 
judgment -debt,    and    when    the 
judgment -debt  •  is    assigned    to 
another  by  sale  of  decree 
See  Act  XX,  of  1666  (1) 
See  Attachment  (4) 
See  Purchase-money  (i) 
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time    during 
was  suing  a 


32 


94 
»59 


Limitation. 

(I)  As    applied    to    the 
which   a   landlord 
tenant  as  a  trespasser,  the  former 
having  known  of  defendant's  right 
to  hold  as  a  tenant  ...       18 

<3)  QiiiBre, — Is  a  suit  for  a  declara- 
tion of  title  to  land  governed  by 
the  — —  of  six  years,  or  by  that  of 
twelve  years  ? 

(3)  The  date  on  which  the  cause  of 
action  arose  is  to  be  excluded  in 

computing  the  period  of . . . 

•  (4)  As  applied  to  a  suit  for  wages 

(5)  As  applied  to  a  claim    to    enjoy 

possession  of  certain  lands  for  a 
term  of  years  on  the  footing  of  a 
mortgage  (zur-i-peshgee),  it  hav- 
ing been  agreea  that  the  mort- 
gagee should  repay  himself  the 
money  advanced  out  of  the  rent 
reser\'ed  on  the  lease  ...     160 

(6)  How  appKed   where  a  judgment- 

debtor  who  has  appealed  to  the 
Privy  Council  obtains  a  rule  nisi 
from  the  High  Court,  suspendin&[ 
execution  till  security  is  given,  and 
this  rule  is  subsequently  made 
absolute  ...     187 

(7)  As  applied  to  a  suit  to  enforce  the 

right  to  a  share  of  joint-family 
property  ...     192 

(8)  Where  a  decree-holder  having  to 

meet  proceedings  initiated  by  a 
third  party  under  Act  VIII.  of 
'859,  s.  230  delays  to  execute 
the  decree  in  respect  to  the  costs    226 

(9)  Where  icmorance  of  the  cause  of 

action  naving  accrued  is  owing  to 
any  other  cause  than  the  fraud  of 
the  defendant  ...     269 

(10)  As  applied   to  a  suit    for  an   ac- 

count of  a  partnership  wherein 
plaintiff  files  with  the  plaint  a 
statement  of  the  mode  m  which 
the  account  ought  to  be  made  up.     277 

(11)  As  applied  to  a  sale  of  goods  on 

credit  where  the  working  partners, 
the  defendants,  undertook  to  be 
liable  for  any  outstandings  in 
respect  of  goods  sold  on  credit . . .     ib, 

(12)  As  applied  to  a  suit  to  recover  a 

share  of  f  amily -property  alleged  to 
be  in  the  possession  of  plaintiff's 
step-brother,  who  held  it  as  man- 
ager, brought  within  three  years 
from  the  date  of  his  majority    . . .     425 

See  Act  XIV.  of  18^9  (i) 

See  Appeals  to  Privy  Council  (3) 

See  Debuttur  Lands  (i) 

See  Dispossession  (i) 

See  Enhancement  (i) 

See  Execution  (11)  (14) 

See  Full  Bench  Rulings  (i) 


Limitation — (Continued). 

See  Joint  Hindoo  Family  (3) 

See  Malikana  (i) 

See  Onus  Probandi  (3)  (4) 

See  Possession  (4) 

See  Privy  Council  Rulings  (2) 

(7)  (14)  (19) 
See  Procedure  (5) 

See  Proceedings  (1) 

See  Rent  Suit  (5) 


Loan. 


See  Decree  (6) 


^ 

( 


Local  Customs. 

See  Lease  (l) 

Local  Investigation. 

See  Privy  Council  Rulings  (25) 

Lower  Appellate  Court. 

i 

See  Jurisdiction  (12) 

Lunatic. 

Where,  in  a  suit  to  foreclose  a  mortgagee 
brought  against  the  Court  of 
Wards  as  guardian  of  an  idiot, 
no  issue  is  raised  by  either  party 
as  to  the  lunatic's  proprietary^ 
ri^ht,  the  Court  does  wrong  in 
raising  an  issue  of  the  kind 

See  Foreclosure  (1) 
See  Guardian  (1) 
See  Hindoo  Law  (1) 

M. 

Mapee-birt  Tenure. 

See  Privy  Council  Rulings  (17) 

Maharaja  of  Chota  Nagporb. 

See  Custom  (i) 

See  Onus  Probandi  (5) 

Mahomedan  Law. 

See  Dower  {I)  {2) 

See  Privy  Council  Rulings  (22) 

Majority. 

See  Full  Bench  Rulings  (3) 
See  Limitation  (12) 

Malirana. 

is  an  interest  in  land  coming 

under  Act  XVI.  of  1859,  s.  i, 
cl.  12,  and  the  right  to  recover 
it  ceases  when  it  remains  in  the 
Collector's  hands  unclaimed  for 
12  years 

d 


164 


94 


INDEX  (civil  rulings). 


XIX 


Makaqbr. 

(i)  A appointed  under  Act  VIII. 

of  '859,  s.  243,  is  the  hand  of  the 
Court  to  gather  in  money  due  to 
the  judgment-debtor  that  they 
may  be  immediately  applied  to  the 
satisfaction  of  the  decree.  In 
doing  more  than  this,  he  acts  as 
the  agent  of  the  judgment-debtor, 
and  not  properly  as  an  officer 
of  Court 

(2)  A  —  appointed  under  s.  243, 
Act  VI it.  of  1859,  cannot  be 
removed  summarily  at  the  request 
of  the  decree-holder.  The  High 
Court  set  aside  the  Judge's  order 
as  well  as  a  subsequent  order, 
allowing  sale  of  other  attached 
properties  placed  in  the  hands 
of  the 


Maps. 


Maths. 


See  Guardian  (i)  (3) 


See  Evidence  (10) 


As  a  general  principle,  the  property 
belonging  to  a  math  devolves,  on 
the  death  of  the  mohunt,  to  a  vir- 
tuous  pupil ;  the  ordinary   rule 

being  that of  the  same  sect 

in  a  district,  or  having  a  common 
origin,  are  associated  together, 
and,  on  the  death  of  a  mohunt, 
the  other  elect  a  successor  out  of 
the  disciples  of  the  deceased,  or 
from  those  of  another  mohunt  ... 

Mbasorbhbnt. 

See  Act  VIII ,  (B.C.)  of  i86g  (3) 

Mbsnb-propits. 

(i)  Where  the  account   of  an    estate 
are  made  up  at  the  end  of  the 

ordinary   year, are    rightly 

treated  as  due  at  the  end  of  such 
year,  and  interest  may  be  added 
as  damages 

(2)  The  High   Court's    decision  in    14 

W.  R.,  pp.  294  and  295,  explained 

(3)  Where   plaintiff   is    excluded  from 

the  ijmalee  enjoyment  of  land 
by  the  joint  action  of  the  defend- 
ants, who  divide  the  property 
among  themselves,  he  is  entitled 

to up  to  such  time  as  he  gets 

real  and  substantial  possession  in 
execution  of  his  decree 

(4)  Where     plaintiff    obtaining    for  a 

consideration  a  zur-i-peshgee  lea<;e 
which  coniains  an  undertaking 
that  defendant  will  pay  back  his 
money  with  interest  and  profits  if 
his  possession  is  interfered  with, 


37 


66 


215 


.^7 
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Mrsne-profits — (ContinuedJ, 

and  this  interference  having  taken 
place,  the  Lower  Appellate  Court 
decrees  the  original  money  with 

interest  and for  the  unexpired 

portion  of  the  lease,  held  that  — 
should  not  have  been  awarded  ...    424 

See  yoint  Property  (i) 

See  yurisdictton  (6) 

See  Onus  Probandi  (i) 

'Middleman. 

See  Privy  Council  Appeals  (12) 

Minor. 

See  Guardian  (3) 

Minor  Widow. 

The  Court  declined  to  make  a  declara- 
tory  decree,  declaring    that    an 

order  directing  a to  make  an 

adoption  is  a  valid  direction      ...     127 
See  Right  of  Suit  (i)  (2) 

Ml.SRBPRBSENTATION. 

See  Privy  Council  Appeals  (4) 

MOKURRURBB  ISTBMORAREB  IjARDAR. 

See  Ejectment  (2) 

MORURRURBB  TENURR. 

The  auction-puachaser  of  a can- 
not set  aside  rights  of  occupancy 
existing  prior  to  the  creation  of 
the  tenure,  Act  VIII.  of  1865, 
s.  16,  referring  to  incumbrances 
created  subsequently  ...     106 

See  Onus  Probandi  (2)  (7) 

See  Presumption  (i) 

See  Privy  uouncil  Rulings  (19) 

See  Res  Adjudicata  (1) 

Mortgage. 

See  Issues  (3) 

See  Limitation  (5) 

See  Onus  Probandi  (1) 

M0RT6AOB-BOND. 

Where,  on  a——,  interest  at  8  annas 
per  cent,  per  mensem  is  agreed  to 
be  paid,  and  in  default  of  pay- 
ment of  the  principal  within  tnree 
years,  the  interest  chargeable  is  to 
be  4  per  cent,  per  mensem,  hbld 
that  Act  XXVIII.  of  1855,  s.  2, 
does  not  affect  the  question  of 
penalty,  but  leaves  it  to  the  Court 
to  decide  whether  the  4  per  cent, 
was  agreed  upon  as  interest,  or 
intended  as  a  penalty 

See  Attachment  (4) 

See  Construction  (3)  (4) 

See  Ejectment  (3) 

See  Lien  (i) 

See  Purchase^money  (1) 

e 
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Mortgagors. 

See  Possession  (i) 
Moveable  Property. 

See  Attachment  (2) 

Multifarious  Suit. 

A  suit,  on  the  allegation  that  defend- 
ants have  fraudulently  combined 
to  avail  themselves  of  a  fabricated 
jummabundee  paper  as  evidence 
to  support  certain  mokurruree 
claims,  and  have  thus  ousted 
plaintiff  from  the  full  enjoyment  of 
his  milkyut  right,  is  single  in  its 
character,  and  not  multifarious  . . 

Municipal  Commissioner. 

gyery is  authorized  to  administer 

an  oath  if  the  purposes  of  Act  III. 
of  1864  require  him  to  do  so     ... 
See  Act  III.  of  1864  (i)  (2) 
See  Jurisdiction  (11) 

N. 

Nazir. 

(1)  Under  Act    V.   (B.C.)   of    1863, 

where  a  Collectorate duly 

entrusts  a  peon  on  the  establish- 
ment with  an  order  for  the  release 
of  property  that  had  been  attached 
under  a  warrant  directed  to  him, 
he  is  not  personally  liable  for  loss 
accruing  in  consequence  of  the 
property  not  being  re-delivered. 

(2)  The  status  of  a is  entirely 

changed  by  Act  V.  (B.C.)  of  1863, 
under  which  the  process-peon,  as 

well  as  the ,  became  a  regular 

paid  officer  of  Government 

(3)  The  further  certificate  appended 

by  the to  the  peon's  certifi- 
cate of  execution  or  service  of 
process  does  not  entail  on  the 

any  pecuniary  responsibility, 

or  affect  the  reality  of  the  service 
by  the  peon 

Nazir's  Return. 

A. of  service  of  notice,  under  s.  216, 

Act  V I II .  of  1 859,  not  having  been . 
objected  to  in  the  Courts   below, 
cannot  be  objected  to  in  special 
appeal  on  the  ground  of  its  not 
being  legal  evidence 

New  Case. 

See  Privy  Council  Appeals  (4) 

New  Trial. 

See  Small  Cause  Court  (i) 

Notice. 

(I)  The  mere  absence  of  further  pro- 
ceedings following  a under 

s.  216,  Act  VIII.  of  1859,  does 
not  deprive  the  proceedings  taken 
by  a  decree-holder  of  the  charac- 
ter of  fcowtf-^frf^  proceedings     ... 
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ib. 


ib. 


^  or  \c^— (Continued). 

(2)  Where   defendant   denies,  having 

received of  foreclosure,  ana 

the  witnesses  called  to  prove 
service  deny  all  knowledge  of  it, 
HELD  that  the  report  of  a  peon 
in  the  formal  proceedings  before 
another  Court  is  inadmissible  as 
evidence,  and  the  acquiescence  of 
one  mortgagor  is  not  bindin^^  on 
another  .  . 

A  ryot,  coming  into  Court  of  hb 
own  accord  to  attack  a  — —  of 
enhancement,  if  he  frames  his  suit 
on  a  thorough  understanding  of 

'  the ,  cannot  object  to  it  as  not 

reasonably  sufficient 
See  Prtvy  Council  Rulings  (12) 
See  Regulation  VULof  lygs  (i) 
See  Transferee  (i) 


(3) 
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O. 


Oath. 


22 


See  Municipal  Commissioner  (1) 

Objection. 

A    party    omitting   to    take at 

an  earlier  stage  to  the  admission 
of  an  unregistered  bond  as 
evidence,    and    succeeding     on 

the  footing  of  this in  special 

appeal  is  not  entitled  to  the  costs 
of  such  appeal 
See  Act  XXVI L  of  1869  (i) 
See  Arbitration  Avtard  (2) 

Obstruction. 

See  Privy  Council  Rulings  (i6) 
Omission. 

See  Evidence  (7) 

Omission  of  Parties. 

A  Court  of  Equity  dismisses  a  suit 
where  plaintiff  has  intentionally 
omitted  a  party  and  concealed 
facts  relating  to  defendants,  and 
has  unfairly  tried  to  saddle  de* 
fendant  with  the  entire  responsi- 
bility of  the  claim  ...     428 

102    Onus  Probandi. 

(i)  Where,  in  a  suit  between  judgment- 
debtors  to  recover  money  alleged 
to  have  been  paid  in  satisfaction 
of  decrees  obtained  against  them 
by  J,  who  had  been  wrongfully 
kept  from  enjoying  his  share  of 
the  property,  B  answers  that  he 
entered  into  possession  as  plaint- 
iff's mortgagee,  and  plaintiff 
maintains  that  the  right  of  posse- 
sion terminated  before  the  origin 
103  of  J 's  claim 
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Onus  Probandi — (Continued J, 

(a)  Where  a  plaintiff  has  the  general 
title  to  the  property  in  suit,  and 
the  defendant  sets  up  an  interest 
,    as  mokurrureedar  188 

(3)  When   limitation   is    set    up    in   a 

suit  to  enforce  the  right  to  a 
share  of  joint  family-property   ...     192 

(4)  In  a  suit  for  a  share  of  the  pro- 

perty of  a  deceased  minor  admit- 
ted to  have  been  instituted  ten 
years  after  her  death  ...     209 

(5)  Where     plaintiff's    claim     is     not 

based  upon  the  ordinary  Hindoo 
law  of  mheritancei  but  upon  a 
special  custom  .  .     239 

(6)  Where    plaintiff's    share    of    rent 

said  to  be  du^  to  him  by  defend- 
ant, another  shareholder,  in 
respect  of  the  occupation  of  a 
certain  zerait  land  constituting 
the  holding  of  the  combined  share- 
holders.     in  the  case,  of  a 

ryot  resisting  the  claim  of  a  share- 
holder to  rent.    in  the  case 

of  an  intervenor  ...     283 

(7)  Where  a  party   purchases   at   an 

execution-sale  the  rights  and 
interests  of  a  lakherajdar,  and 
another  claims  a  mourosee  tenure 
in  the  property  so  purchased     ...     286 

(8)  Where  a  mortgagee  sues  to  recover 

possession  of  property  of  which 
he  is  forcibly  dispossessed  by  the 
mortgagor  who  tenders  the  princi- 
pal sum  of  the  mortgage- debt,  the 
interest  on  which  it  was  agreed 
should  be  deducted  out  of  the 
usufructuary  ...     4  29 

(9)  Where  a  defendant  objects  under 

Act  VIII.  of  1859,  s.  7,  that  ■ 
plaintiff  omitted  in  a  former  suit 
to  include  the  portion  which  he 
now  claims,  and  in  respect  of 
which  he  then  had  a  cause  of 
action  ...     430 

See  Appeals  to  Privy  Council  (i) 
See  jfoint  Hindoo  Family  (2) 
See  Limitation  (12) 
See  Privy  Council  Rulings  (8) 

(II)  (15)  (18)  (19) 
See  Sale  (i) 

Orksinal  Jurisdiction. 

(i)A  plaint  which  had  been  rejected 
was  admitted  on  appeal,  leave 
being  reserved  to  defendant,  if  so 
advised,  to  apply  to  have  it  taken 
off  the  file  ...       16 

(2)  Where  a  Hindoo,  who  had  two 
infant  sons,  made  a  will  which  was 
drawn  up  in  English,  and  signed 
by  him  in  Bengali,  in  the  follow- 
ing terms  :  "I  give,  devise,  and 
bequeath  unto  my  wife  Sreemutty 


Original  Jurisdiction — (Continued). 

Luckey  money  Dossee  and  her  heirs 
and  assigns  for  ever  all  my  real 
and  personal  estates  and  enacts, 
and  do  appoint  my  said  wife  sole 
executrix  of  this  my  will  :  " 

Held  that  it  must  be  assumed 
that  the  will  was  explained  to  the 
testator,  and  that  he  understood  its 
meaning,  otherwise  there  would 
be  no  question  of  construction  : 

Held  that  the  testator  Intended 
his  wife  to  be  something  more 
than  a  trustee  or  manager  for  the 
infant  heirs,  and  that  she  took 
absolutely  all  the  property  of  the 
testator.  There  need  not  be  an 
express  declaration  of  a  desire 
or  intention  to  disinherit  sons,  if 
there  is  an  actual  gift  to  some 
other  person  ...       4.8 

(3)  A  bank  manager  purporting  to  act 

under  a  power-of-attorney  intend- 
ed to  be  given  in  his  private  capa- 
city, but  addressed  *'  Acting 
Manager  of  the  National  Bank, 
by  B,  a  constituent  of  the  bank, 
cannotdivesthimself  of  his  charac- 
ter of  bank  manager ;  and  acting 
as  agent  for  both  parties,  he  acts 
to  the  prejudice  of  B  and  to  the 
advantage  of  the  bank,  and  there 
is  a  breach  of  duty  to  B,  to  which 
the  bank  is  a  party  : 

Held  also,  that  the  bank  man- 
ager cannot,  under  a  power-of -at- 
torney, received  from  aconstituent 
of  the  bank,  bind  the  latter  by 
consenting  to  any  dealings  by  the 
bank  or  C  who  is  indebted  to  it, 
with  goods  in  the  bank's  godowns 
which  would  prejudice  B  ...       6y 

(4)  A  review  cannot  be  granted  on  the 

ground  that,  with  the  facts  more 
fully  stated, the  Court's  judgment 
would  have  been  different,  or  even 
on  the  ground  of  a  .subsequent 
decision  of  the  Privy  Council  in 
another  suit,  where  no  new 
evidence  has  been  discovered  such 
as  is  contemplated  in  Act  VIII. 
of  1859  s.  376  ...     ,89 

(5)  A    certiBcate  as  to    costs     under 

Aa  XXVI.  of  1864,  s.  9,  may  be 
given  at  any  time.  Where  the 
Judge  in  the  Original  Court  omits 
to  certify  under  that  section,  the 
omission  may  be  supplied  by  the 
Appellate  Court  if  they  consider 
the  case  a  fit  one  to  be  brought  in 
the  High  Court  ...     207 

P. 

Paper  Book. 

See  High  Court  Rules  (i) 
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Partition, 

See  Cause  of  Action  (2) 
Partnership. 


Penalty. 


See  Limitation  (lo)  (i  I) 

See  Construction  (3)  (4)  (7) 
See  Mortgage^bond  (i) 


Peons. 

See  Nasir  {2) 

Pleadings. 

(1)  Plaintiff  wanting  a  declaration  as 

to  the  invalidity  of  an  alleged 
putnee  ought  to  state  her  inten- 
tion unambiguously  in  her  plaint 

(2)  Where   plaintiff    sues    to    recover 

possession  of  premises  alleged  to 
have  been  sold  to  him  by  defend- 
ant under  a  deed  whose  execution 
the  latter  denies,  and  the  first 
Court  being  satisfied  as  to  the  fact 
of  execution  has  doubt  as  to  the 
nature  of  the  transaction,  and 
examines  a  witness  thereon:  Held 
that  the  oral  evidence  is  properly 
admitted 
See  Fraud  (1) 

See  Privy  Council  Appeals  (4) 
See  Right  of  Occupancy  (5) 


Plaint. 


without    warrant   in 
a in  a   regular 


A   Judge  acts 
converting 

suit  for  the  recovery  of  an  amount 
due  under  a  bond,  and  for  declara- 
tion of  his  lien  on  the  property 
pledged  into  an  application  under 
Act  aX.  of  1 866,  s.  53 
See  Original  jurisdiction  (1) 
See  Right  of  Suit  {^) 

Possession. 


(I)  In    a    suit    for 


by    parties 


as  mortgagors  against  two  defend- 
ants, ^0.,  (ist)  the  representatives 
of  the  original  mortgagees,  and 
(2nd)certain  parties  alleged  to  have 
effected  a  fraudulent  transfer  of 
the  property  into  another  name, 
held  that  the  suit  bein^  one  for 

,   and  barred  by    limitation 

againstdefendantNo.2,  nodecree 
can  be  rightly  given  against 
defendant  No.  i,  who  is  not 
in 

(2)  A  landlord  failing  to  establish  his 

right  to  rent  is  not  thereby  pre- 
vented from  suing  for of  the 

land 

(3)  When  the   first  Court   finds  that 

in  a  series  of  transactions  with  the 
revenue  officers  of  Government, 
certain  land  in  dispute  has  been 
treated  as  a  part  of  plaintiff's 
mouzah  without  objection   from 
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PossEssi  o  N — (Continued). 

the  defendant,  held  that  the 
Lower  Appellate  Court  is  wrong 
in  assummg  that  plaintiff  was  not 
in  possession,  merely  because  be 
had  failed  to  prove  that  he  had 
taken  any  produce  of  this  parti- 
cular land 

(4)  In  a  suit  for  confirmation  of , 

it  is  not  enough  to  show ; 

plaintiffs  must  show  their  title. 
And  where  defendants  admittedly 
hold  a  part  of  the  land  in—, 
the  plaintiffs  cannot  avoid  the 
plea  of  limitation  by  admitting 
defendants  to  be  tenants 

See  Execution  (11) 

See  Limitation  (12) 

See  Privy  Council  Rulings  (8)  (11) 

See  Procedure  (3) 

See  Registration  (3) 

Pottah. 
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See  Privy  Council  Rulings  (23) 

See  Vakeels*  Fees  (i) 

Presumption. 

(i)  Where  a  party  claiming  a  mou- 
rosee  tenure  in  the  rights  and 
interests  of  a  lakherajdar  sold  at 
an  execution-sale  has  collected 
rents  for  many  years,  and  the 
jumma  payable  by  the  lakheraj- 
dar has  remained  unchanged,  the 
mourosee  right  may  be  presumed 

^\J     CJLlSiL  kia  •••  ■•■ 

(2)  Where  the  Lower  Appellate  Court 
concluded  against  the  genuineness 

of  a  deed  of  sale  on  a arising 

from  the  existence  of  a  possessory 
lease  to  other  parties,  its  decision 
so  based  was  set  aside  in  special 
appeal  on  the  ground  that  the 
did  not  necessarily  arise    . . . 

See  Custom  (i) 

See  Enhancement  (3) 

See  Evidence  (4) 

See  Joint  Hindoo  Family  (i)  <2) 

See  Possession  (3) 

See  Privy  Council  Rulings  (15) 

Private  Agent. 

See  Original  jurisdiction  (3) 

Privy  Council  Rulings. 

(I)  Where  a  plaintiff  sues  for  confirm- 
ation of  possession,  and  seeks  a 
declaratory  decree,  he  must  make 
out  his  title  affirmatively.  If  the 
Indian  Courts  agree  in  holding 
that  he  has  not  done  so,  even 
though  the  High  Court  may  not 
have  attended  to  the  depositions 
of  material  witnesses,  the  Judicial 
Committee  will  not  disturb  the 
decision  of  the  High  Courts 
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C2)  The  b«r  of  limitation  applicable 
to  an  action  for  rent  brought  in 
the  Collector's  Court  under  Act  X . 
of  1859  is  that  provided  by  s.  32 
of  the  same  Act,  and  not  that 
provided  by  Act  XIV.  of  1859, 
the  special  legislation  contai  ned  in 
the  rent  law  not  being  repealed 
by  the  general  law  of  limitation, 
either  by  express  words  or  neces- 
sary implication 

(3)  A  settlement  of  an  estate  made  at 

the  time  of  the  perpetual  settle- 
ment would  not,  of  itself,  operate 
to  destroy  a  family-usage  regulat- 
ing the  manner  of  descent,  either 
in  the  case  of  a  well-established 
raj,  or  even  where  the  origin  could 
not  be  shown. 

In  point  of  law,  a  manner  of 
usage  of  descent  of  an  ordinary 
estate  may  be  discontinued  so  as 
to  let  in  the  ordinary  law  of 
succession;  such  family-usages 
being  in  their  nature  different 
from  a  territorial  custom  which  is 
the  lex  Ivci  binding  all  persons 
within  which  it  prevails.  It  is  of 
the  essence  of  family-usages  that 
they  should  be  certain,  invariable, 
and  continuous ;  and  well-estab- 
lished discontinuance  must  be 
held  to  destroy  them 

(4)  As  a  man  cannot,  while  he  has  an 

adopted  son  living,4Mlopt  another 
son ;  so  neither  can  his  widow, 
after  his  death,  by  virtue  of  any 
authority  delegated  from  him, 
adopt  a  son  while  an  adopted  son 
is  still  living. 

Defendants  who  have  represent- 
ed the  fact  of  ao  adoption  which 
they  erroneously  conclude  to  be 
an  adoption  valid  in  law  cannot 
be  charged  with  misrepresenta- 
tion so  far  as  the  fact  is  concerned, 
and  are  not  estopped  from  setting 
up  the  true  facts  of  the  case. 

Even  if  a  plaintiff  has  been 
misled,  bv  various  representations 
of  thede&hdant,  into  framinj^  his 
suit  in  a  particular  way,  still  he 
can  only  recover  according  to  his  . 
all^ations  and  proofs,  and  can- 
not be  allowed  to  set  up  an  entire- 
I  ly  new  case  not  set  up  or  hinted 

at  in  the  plaint 

(5)  On  a  question  of  construction  of  an 

order  of  Her  Majesty,  the  words 
"  the  plaintiff  is  to  have  judg- 
ment for  his  moiety,  with  interest 
at  the  full  \ef^  rate  and  the  costs 
of  the  proc^dings  in  the  Court 
below''  were  Md  as  intended 
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to  give  a  plaintiff  the  moiety 
claimed  by  him  of  the  sum  which 
he  alleged  to  be  due  for  principal 
and  arrears  of  interest  {at  1 2  per 
cent.)  equal  to  the  principal  upon 
a  certain  kurrarnama  and  bond, 
and  to  allow  the  interest  from  the 
date  of  the  institution  of  the  suit 
up  to  realisation : 

Held  further  that,  in  the 
account  taken  by  appellant  as 
the  foundation  for  his  proceed- 
ing in  execution,  he  was  not 
warranted  in  making  a  rest  at  the 
date  of  the  order  of  the  Principal 
Sudder  Ameen  dismissing  the  sui*:, 
and  assuming  that  interest  should 
run  upon  the  consolidated  sum 
from  that  date ;  as  in  the  absence 
of  special  directions,  it  could  not 
be  presumed  that  the  Appellate 
Court  intended  to  make  an  order 
nunc  pro  tunc  which  would  give 
compound  interest  from  the  date 
of  the  decree  of  the  Court  of  first 
instance 

(6)  Agents  buying  indigo  seed  in  a  ris- 

ing market  under  an  order  to  pur- 
chase on  the  nK>st  favorable  terms 
cannot  experiment  by  sowing 
a  sample,  and  waiting  before  they 
purchase  to  see  whether  it  will 
^  germinate.  They  are  only  bound 
to  act  to  the  best  of  their  judg- 
ment, and  to  use  proper  care  and 
skill  as  agents  i  n  purchasi  ng  what 
they  are  ordered  to  purchase,  and 
their  action  cannot  be  repudiated, 
unless  they  are  shown  to  have 
been  guilty  of  negligence 

(7)  Of  an  estate  left  by   H   M,  his 

son's  widow,  R  D,  became  the 
rightful  owner  of  a  moiety,  and 
his  daughter's  husband,  S  C  H, 
to  the  remaining  moiety.  S  con- 
veyed to  plaintiff  (B  C  B)  by  a 
deed  of  gift  two  annas  out  of  his 
eight-anna  share.  S,  within  the 
period  of  limitation,  commenced  a 
suit  against  the  Ms  for  the  whole 
of  H  M's  estate  ;  but  pending  the 
suit,  J  was  substituted  as  plaintiff 
under  a  deed  of  *sale  from  S  to 
him  >  and  obtained  a  decree  for  an 
eight-an  na  share.  One  of  the  de- 
fendants (R  D)  appealed  against 
the  decree,  and  nad  it  modified 
against  her  to  a  five  anna  share. 
The  Ms  did  not  appeal,  and  the 
decree  remained  against  them  for 
8  annas.  J  executed  the  decree  for 
five  annas,  in  another  suit  B  C  B's 
title  to  two  annas  under  the  deed 
of  gifte  from  S  was  established 
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against  J,  who  afterwards  sold  to 
the  Ms  the  5  annas  which  he  had 
obtained,  and  all  his  right,  title, 
and  interest  under  the  decree.  The 
Ms  thus  got  possession  of  the 
two-anna  share  which  J  ought  to 
have  held  in  trust  for  plaintiff : 

Held  that  plaintiff's  cause  of 
action  for  the  recovery  of  his  two- 
anna  share  arose  at  a  period 
subsequent  to  the  execution  of  the 
decree  by  J,  which  was  within  the 
period  of  limitation 

(8)  Appellant  sued  to  recover  a  tract 
ot  chur-land  as  parcel  of  his 
mouzah  of  Jogdash,  .defendant 
allegingthe  said  land  tobeaparcel 
of  his  mouzah  Ghoogoomaree. 
About  the  year  1830,  a  large  tract 
of  land  was  diluviated  by  the 
river  Chutol  within  the  mouzahs 
belonging  respectively  to  plaintiff 
and  defendant ;  and  after  re-form- 
ation in  1837,  a  proceeding 
was  taken  by  the  plaintiff  before 
the  Magistrate  under  which  he 
wasordered  to  be  put  in  possession 
of  a  considerable  tract  of  such 
newly-formed  land/theMagistrate 
laying  down  the  boundaries. 
After  nearly  1 2 years  (i.e.,  in  1 849) , 
respondent's  father  brought  a 
civil  suit  to  set  aside  the  Magis- 
trate's decision,  and  the  ultimate 
finding  was  that  appellant  had 
been  m  possession  of  the  land 
describedf  in  the  Magistrate's 
order  from  and  since  the  date  of 
that  order : 

Held  that  that  decree  must  be 
taken  to  have  established  that  the 
plaintiff  was  in  possession  of  the 
land  described  in  the  Magistrate's 
order,  and  had  continued  in  such 
possession;  the  question  in  the 
present  suit  being  >whethcr  the 
lands  now  claimed  are  'identical 
with  those  so  described  : 

Held  that  that  issue  lay  upon 
the  plaintiff,  because  the  founda- 
tion of  his  suit  was  that,  having 
been  in  possession,  he  was  dispos- 
sessed as  a  consequence  of  certain 
measurements  made  by  Govern- 
ment officers : 

Held  that  plaintiff  had  failed 
tosustain  the  burden  of  proof.  He 
relied  principally  on  tne  bound- 
aries ^ven  by  the  Magistrate,  and 
certain  maps  prepared  then  and 
later  as  compared  with  the  Gov- 
ernment nriap  of  1853 ;  but  the  Pri- 
vy Council  were  unable  to  place 
firm  reliance  upon  any  inference 
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drawn  from  these  maps.  The  Privy 
Council  were  also  of  opinion  that« 
in  questions  of  this  kind,  where 
the  natural  boundaries  and  land- 
marks have  disappeared,  evi- 
dence of  possession  was  very  im- 
portant and  satisfactory,  and  that 
there  was  no  reason  to  distrust 
the  witnesses  of  the  respondent 
proving  such  possession  ...     ii4{ 

(9)  In  a  suit  to  recover  possession  with 

mesne-profits,  of  property  allied  \ 
to  have  been  purchased  by  plaint- 
iff from  one  A,  where  defendant 
U  was  a  daughter  of  A's  sister  R, 
who  claimed  the  property  through 
her  son  V,  the  question  was  whe- 
ther plaintiff  had  obtained  the 
property  by  a  valid  deed  of  sale. 
Plai  nti  ff  was  a  pleader,  and  while 
a  suit  was  in  progress  in  which 
on  behalf  of  his  step-mother  and  | 

another  client,  he  contended  that  ' 

V  had  no  property  at  all  in  the 
mouzah  ,he  obtained  a  conveyance 
from  A,  whose  sole  title  was  aeriv- 
ed  from  V,  which  conveyance  no- 
minally made  to  S  T  was  never  as- 
serted bv  plaintiff  till  seven  years 
later,  when  he  commenced  this 
suit.  The  evidence  for  the  pay- 
ment by  plaintiff  of  the  consiaera- 
tion-money  was  so  unsatisfactory 
that  the  High  Court  summoned 
the  plaintiff,  and  examined  him  : 
Held  that  it  was  somewhat 
dangerous  to  allow  plaintiff,  a  pro- 
fessional man,  who  did  not  give 
evidence  in  his  own  suit  in  his  own 
behalf,  to  be  called  for  the  pur- 
pose of  supporting  his  case  which 
had  broken  down  ;  that  plaintiff's 
evidence  as  to  payment  of  the 
consideration-money  was  very 
unsatisfactory  and  at  variance 
with  his  previous  deposition ;  and 
that,  though  the  mtve  factum  of 
the  deed  was  proved,  it  was  not 
a  bond-fide  conveyance : 

Held  that  the  circumstance  of 
U  having  in  a  previous  suit 
admitted  the  execution  of  the 
deed,  did  not  preclude  her  from 
contesting  its  validity,  and  main- 
taining that  it  was  colorable,  not 
real  ...    US 

(lo)  Plaintiff  sued  defendant  for 
himself  and  as  guardian  of  his 
minor  son  (N)  to  set  aside  two 
deeds  relating  to  the  adoption  of 
the  said  minor,  and  alleged  to  be 
the  one  an  agreement  to  give, and 
the  other  an  agreement  to  take, 
the  child  Into  adoption  ; 
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Held  that  the  deeds  in  form 
were  not  mere  agreements  to  give 
and  take,  but  deeds  of  gift  and 
adoption,  and  that  interchange 
was  not  necessary  or  important : 

Held  that,  if  the  aefendant 
gave,  or  was  willing  to  give,  the 
child,  the  plaintiff  had  no  right 
to  sue  for  a  declaratory  decree  on 
the  )> round  that  the  deeds  were 
null  and  void,  because  of  the  non- 
performance of  certain  religious 
ceremonies : 

Held  that  the  most  important 
issue  in  the  cause  was  whether 
there  was  an  actual  delivery  of 
the  child,  but  that,  as  the  Lower 
Appellate  Court  did  not  try  that 
issue,  the  High  Court  was  in  error 
in  deciding  the  case  in  special 
appeal  upon  that  issue  : 

Held  that  the  deeds  were  not 
actually  necessary  to  render  the 
adoption  valid;  and  if  they  were 
set  aside,  it  might  be  proved 
aliunde. 

The  breach  of  an  agreement 
by  one  of  the  parties  is  a  ground 
for  an  action  lor  damages,  or  for 
specific  performance,  but  not  a 
ground  for  setting  aside  the 
contract,  or  declaring  it  null  and 
void. 

A  declaratory  decree  is  not  a 
matter  of  absolute  right,  but  may 
be  granted  or  not  at  the  discretion 
of  the  Court 

(11)  In   a  suit  to    recover    possession 

of  certain  lands  upon  trie  ground 
that  they  were  granted  as  ajageer 
tenure  by  plaintiff's  ancestor  to 
one  P  and  his  lineal  descendants, 
and  that  such  descendant  had 
failed  : 

Held  that  it  was  necessary  for 
plaintiff  to  prove  the  grant  alleg- 
ed in  his  plaint,  without  which  no 
cause  of  action  would  have  been 
shown ;  and  as  the  tenure  was 
created  in  the  usual  and  proper 
manner,  i.e.,  by  pottah  and  kuboo- 
leut,  the  latter  would  be  in  posses- 
sion of  plaintiff's  ancestors.  As 
this  was  not  produced,  no  second- 
ary evidence  given  of  it,  and  no 
foundation  laid  for  giving  such 
evidence,  it  was  unnecessary  to  go 
further  into  plaintiff's  case 

(12)  In  a  suit  for  arrears    of  rent  in 

pursuance  of  a  notice  of  enhance- 
ment, where  it  was  admitted  that 
defendant  was  entitled  to  a  perpe- 
tual right  of  occupancy  so  long 
as  he  paid  the  proper  rent,  and 
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also  that  he  was  a  middleman,  and 
not  a  cultivator  ;  and  it  appeared 
from  the  kubooleut  that  a  nowal- 
daree  amulnama  had  been  grant- 
ed at  defendant's  request,  with- 
out any  rent  for  the  first  year,  at 
varying  rates  less  than  Ks.  5  a 
kanee  up  to  1264,  and  at  the  fixed 
rate  of  Rs.  5  per  kanee  in  and 
after  that  year  : 

Held  that  it  could  not  have 
been  intended  that  Rs.  5  should 
be  the  rent  for  that  year  only, 
but  that  the  more  reasonable 
construction  was  that  that  was  to 
be  the  rent  per  annum  during  the 
remainderof  the  holding,  and  that 
consequently  the  rent  was  not 
liable  to  enhancement  beyond  Rs. 
5  a  kanee : 

Held  that  defendant  might  be 
liable  under  R^ulation  Xl.  of 
1825,  s.  4,  cl.  I,  but  not  in  this  suit, 
which  was  under  Act  X.  of  1859, 
s.  17.  If  liable  to  enhancement 
at  all,  his  rent  could  only  be  en- 
hanced according  to  the  pergun- 
nah-rate  payable  by  similar  holders. 

A  suit  to  enhance  being  very 
different  from  a  suit  to  recover 
arrears  of  rent  at  the  rate  origin* 
ally  fixed,  held  that  plaintiff  was 
not  entitled  to  a  decree  in  this 
suit  for  the  rent  of  1272  at  the 
rate  fixed  in  the  kubooleut       . . .     141 

(13)  In  a  suit  to  recover  the  balance 

of  purchase-money  alleged  to 
have  been  due  upon  the  sale  of  a 
decree,  where  plaintiff's  case  was 
that  the  consideration-money  was 
not  paid,  but  a  rooqua  giveii  for 
it  payable  when  the  mutation  of 
names  took  place  : 

Held  that  the  onus  of  proving  ,  . 
non-payment  was  thrown  upon 
plaintiff  in  consequence  of  the  ac- 
knowledgments sne  had  made  of 
the  receipt  of  the  whole  purchase-  . 
money,  vig*,  an  admission  which 
was  made  and  recorded  underAct 
XX.  of  1866,  at  the  time  when  the 
deed  was  registered,  and  again 
an  acknowledgment  made  in  the 
petition  presented  to  the  Court 
which  made  the  decree  for  muta- 
tion of  names. 

Although,  when  a  deed  of  sale 
containing  an  acknowledgment  of 
payment  is  written,  payment  is 
not  made,  it  may  become  an  ac- 
knowledgment afterwards,  f*.  «., 
when  the  deed  is  handed  over  ...     149 

(14)  A  sharer  (K)    in    a   zemindaree 

having    been    unsuccessful     in 
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proceedittg  against  the  hoJder  of  a 
sub<^tenure  to  enhance  its  rent, 
and  doubt  havinfif  been  thrown  on 
his  2cniindaree  titte,  brought  a  suit 
to  establish  his  right  of  enhance- 
ment. The  holders  of  iht  tenure 
contended  that,  even  if  the  ;remin- 
daree  right  had  passed  to  him  by 
purchase,  he  had  never  received 
rents,  and  his  claim  vfks  barred 
by  limitation.  And  with  refer- 
ence  to  a  compromise,  under 
which,  at  the  close  Of  A  former 
litigation,  a  certain  sum  had  been 
paid  to(K)as  meSne-prof)ts,  it  was 
argued  that  the  last  item  of  the 
rent  of  the  sub^tenure,  entering 
into  tliatsum,  must  have  accrued 
more  than  t2  y)ears  previously  ; 

Held  that  the  payment  of  the 
sum  within  the  12  years  was 
evidence  of  a  recognition  of  title 
sufficient  to  exclude  the  notion  of 
an  adverse  possession  for  more 
than  1 2  years  i 

HfeLD  that  the  High  Court  had 
exercised  a  sound  discretion  in 
entertaining  a  suit  for  a  dect^ra- 
tory  decree  where  a  zemindar, 
who  in  a  suit  for  enhancemtErnt  had 
had  hk  zemindaree  right  denied, 
came  into  Court  to  have  that  right 
ascertained  ^nd  declared  : 

Held,  with  reference  tt)  s.  15, 
Code  of  CIvii  Procedure,  that, 
where  a  declaratory  decree  is 
sought  without  Consequential  re- 
lief in  the  same  suit,  the  Court 
must  See  that  the  declaration  of 
right  may  be  the  foundation  of 
relief  somewhere,  and  that  that 
Condition  was  sufficiently  met  in 
the  present  case 
(is)  !rt  a  suit  for  enhancemem  of  rent 
of  an  intermediate  tenure.  Where 
the  defence  was  that  the  land  had 
been  held  at  a  uniform  rent  from 
the  decennial  settlement,  and  the 
defendant,  seeicing  to  avail  him- 
self  of  the  presumption  in  Act  X. 
of  1859,  ss.  IS  and  16,  proved  that 
the  rent  had  not  been  changed  for 
20  years  before  the  commence- 
ment of  the  suit,  and  thereby 
threw  upon  the  plain  tiff  the  burden 
of  showmg  that  the  rent  had  been 
fixed  at  some  later  period  than 
the  decennial  settlemertt  : 

Held  that  the  plaintiff  had 
succeed^  in  proving  that  which 
was  cast  upon  him  to  prove,  ^i>., 
by  producmg  a  decree  declaring 
his  right  to  enhance,  which  had 
been  passed  in  suit  brorught  by 
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htm  against  defendant's  father 
under  whom  defendant  claimed  : 
Hbld  also  (the  Privy  Council 
adopting  a  decision  of  the  High 
Court)  that,  in  a  suit  for  arrears  of 
rent  at  enhanced  rates  when  the 
liability  of  the  tenure  to  enhance- 
ment has  been  put  in  issue,  and 
fullv  tried,  a  decree  may  be  given 
declaring  the  tenure  liable  to 
enhancement,  though  notice  to 
enhance  is  not  proved  ...     1 

(16)  In  a  suit    for  an    injunction    to 

restrain  defendants  from  proceed- 
ing with  a  building,  and  to  have 
a  portion  of  it  taken  down,  which 
had  the  effect  of  obstructing  light 
to  which  plahitiffs  were  entitled 
through  their  windows  ^the  Eng- 
lish law  before  the  passmg  of  the 
Prescription  Act,  the  2nd  &  3rd 
William  IV.,  c.  71,  being  applica- 
ble, and  plaintifls  being  required 
to  show  an  uninterrupted  user  of 
at  least  20  years  with  the  acquies- 
cence of  the  defendants) : 

HtLD  that,  as  the  buHding  was 
commenced,  and  commenced  with 
the  manifest  intention  of  being 
erected  as  an  obstruction  before 
the  expiration  of  the  20  years^ 
the  plaintiffs  had  not  established 
their  case. 

Ijw^re.— Is  not  knowledge  on 
the  part  of  an  agent  who  cmlects 
rent  for  the  owner,  and  is  entrust- 
ed with  the  authority  of  fixing  the 
amount,  constructive  knowledge 
on  the  part  of  the  owner  sufficient 
to  satisfy  the  exigence  of  proof  on 
the  part  of  the  plaintiffs  in  such 
a  case?  ...     1 

(17)  Whatever  the  words   "  malee-birt 

tenure"  may  have  imported  origi- 
nally, the  prim d- facte  meaning  of 
the  words  has  come  to  be  a  here- 
ditary tenure. 

Where  ancestral  property  has 
apparently  descended  in  the 
ordinary  way  of  Hindoo  property, 
first  to  the  son,  and  thence  to  the 
mother,  it  lies  on  those  who  say 
that  it  is  Confined  to  the  direct 
descendants  of  the  original  donee 
to  prove  their  case,  and  s1k)w  by 
Some  custom  that  that  was  the 
proper  construction  of  the  grant. 

Where  the  original  donee  of  a 
service- tenure  ceases  to  do  any 
service,  and  pays  in  lieu  a  rent 
which  his  descendants  continue 
to  pay,  the  condition  of  the  tenure 
becomes  altered  from  Service  to 
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(1 8)  As  a  result  of  litigation,  a  decree 
was  passed  establishing  the  title 
of  R  as  a  brother  by  adoption  to 
L,  afid  a  co-sharer  of  his  family- 
property  I  but  no  possession  was 
actually  directed  to  be  given  to  R 
except  of  the  zemindaree,  which 
was  the  principal  family -estate. 
Subsequentfy  an  execution-credi- 
tor of  R  took  possession  of  two 
lots,  which  were  no  part  of  the 
zemindaree  proper ;  the  one  hav- 
ing been  acquired  as  a  separate 
inheritance  by  an  ancestor,  and 
the  other  having  been  purchased 
by  L  in  the  name  of  the  priest  of 
the  family : 

Held  that  R's  title  to  the  two 
lots  was  the  same  as  his  title  to  the 
zemindaree ;  and  that  the  burden 
of  proof  lay  upon  those  who 
insisted  that  the  two  lots  did  not 
form  part  of  the  joint  family -estate  23 1 
(19)  In  a  suit  by  the  guardian  of  a 
minor  to  recover  possession  of 
certain  lands  in  her  zemindaree, 
and  to  set  aside  an  alleged 
mokumiree  grant,  plaintiff's  case 
was  that  defendants  had  held 
undcraticca  lease,  and  had  wrong- 
fully  held  on  after  its  expiration. 
Defendants  set  uo  an  olci  mokur- 
"*'?^  grant  under  which  they 
claimed  to  hold  in  perpetuity  upon 
the  payment  of  a  fixed  rent. 

The  High  Court,  overruling  the 
clecision  of  the  first  Court  upon 
the  Statute  of  Limitations,  held, 
and  in  the  opinion  of  the  Privy 
Council,  rightlyi  ihat  the  statute 
does  not  begin  to  run  in  favor  of 
the  mokurrureedar  against  the 
zcniindar,  until  the  latter  has  had 
notice  that  the  former  claims 
under  a  mokurruree  grant ;  and 
such  notice  was  not  given  in  the 
present  instance  twelve  years  be- 
fore the  commencement  of  the  suit  : 
Held, also,  in  concurrence  with 
the  High  Court,  that  the  plaintiff's 
case  was  a  false  one,  and  their 
kubooleuTs  forgeries,  and  though 
the  onus  lay  on  the  defendant  to 
prove  his  mokurruree  grant,  there 
were  sufficient  grounds  for  up- 
holding it  as  genuine,  as  an  ancient 
grant  brought  from  proper  custody , 
and  verified  by  long  possession 
and  analogous  grants  ...    252 

(20)  The  ordinary  rule  which  the  Privy 
Council  have  observed  respect- 
ing the  findings  on  questions 
of  fact  by  two  Courts,  was  held 
to  apply  to  this  case,  in  which 


Privy  Council  Rulings — (Continued), 

pkintiff  alleged  that  he  and  de- 
fendant had  lived  in  commensali- 
ty,  and  enjoyed  certain  joint- pro- 
perty, of  which  defendant  being 
the  eider  was  the  manager,  and 
applied  for  his  share  thereof. 
Defendant  alleged  that  the  pro- 
perty was  not  joint.  On  this  issue, 
both  Courts  had  found  against  the 
defendants. 

The  Privy  Council  saw  no 
ground  for  reversing  the  decision 
of  the  lower  Courts 

(21)  Under  the  Hindoo  law  a  married 

woman  is  at  liberty  to  make  any 
disposition  she  likes  of  money 
constituting  her  stridhun  or 
separate  and  peculiar  property; 
and  if  she  purchases  immoveable 
property  with  such  stridhun,  she 
has  a  right  to  sell  that  immoveable 
property. 

Where  the  husband  during  his 
lifetime  did  in  every  way,  l>oth 
publkly  and  privately,  whenever 
called  upon  to  make  any 
representation  on  the  subject, 
always  represent  that  certain 
immoveable  property  was  his 
wife^s,  the  purchasers  from  her 
could  not,  after  his  death,  be 
equitably  turned  out  of  the  pro- 
perty in  favor  of  his  heirs.  The 
heirs,  after  his  death,  would  be  as 
much  bound  by  the  father's  mis- 
representations as  he  would  have 
been  during  his  life 

(22)  The  appellant,  one  of  the  royal 
family  of  Oudh,  sued  his  father, 
the  respondent,  for  Rs.  50,000  as 
his  share  of  the  dower  alleged  to 
have  been  settled  on  his  mother, 
the  late  Oomrao  Begum,  wfio  left 
as  her  heirs  her  husband  (the 
appellant),  her  only  son,  and 
three  daughters,  who  were  made 
joint  defendants.  The  plaintiff's 
case  was  that  the  dower  being 
unpaid,  he,  as  co-heir,  became 
entitled  to  three-tenths;  but, 
having  regard  to  the  circumstances 
of  the  husband,  he  had  limited  his 

I  claim.     The  respondent  disputed 

the  genuineness  of  the  kabinnama 
and  the  amount  of  the  alleged 
dower,  pleading  that,  whatever 
was  its  amount,  it  had  been 
satisfied  during  the  lifetime  of 
Oomrao  Begum.  The  first  Cpurt 
decreed  the  suit,  but  the  Lower 
Appellate  Court,  holding  that  the 
defendant  had  established  his 
plea  of  satisfaction,  reversed  the 
decision  : 
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Held  that  the  mehrnama  was 
a  genuine  document,  and  that  the 
dower  was  of  the  amount  alleged 
by  the  plaintiff  subject  to  modifi- 
cation according  to  the  law 
and  practice  in  Oudh ;  but  that 
as  plaintiff  had  taken  out  no 
certificate  under  Act  XXVII.  of 
i860,  s.  3,  the  cause  should  be 
remitted  to  the  Judicial  Commis- 
sioner to  have  it  ascertained  what 
amount  of  dower  was  payable 
by  the  respondent  to  the  estate 
of  his  deceased  wife,  and  what, 
after  payment  of  debts,  was  the 
share  of  dower  due  to  each 
co-sharer. 

Where  it  is  not  expressed 
whether  the  payment  of  the 
dower  is  to  be  prompt  or  deferred, 
the  rule  is  to  regara  the  whole  as 
due  on  demand. 

Quare, — Where  no  time  for  the 
payment  of  deferred  dower  is 
expressly  limited  by  contract, 
must  it  be  presumed  to  be 
payable  on  the  death  of  either 
nusband  or  wife,  or  only  on  the 
death  of  the  husband  ?  ...    315 

(23)  The  purchaser,  at  a  sale  under  a 

decree  by  which  a  zemindaree  is 
ordered  to  be  sold,  in  a  suit  by  a 
mortgag'ie,  can  have  no  higher 
title  to  enhance  the  rent  ofthe 
ryots  than  he  would  have  had  if 
he  had  been  a  purchaser  from  the 
former  zemindar. 

A  claim  to  exemption  resting 
upon  the  ground  of  a  tenure 
being  ryotty  kudeemee,  does  not 
fall  within  Regulation  VIII.  of 
1793,  s.  51,  which  relates  to 
dependant  talookdars  properly  so 
called. 

A  pottah  may  be  a  confirmatory 
grant  only  ;  and  there  is  nothing 
m  acceptmg  such  a  grant  incon- 
sistent with  the  presumption  that 
a  prior  title  existed. 

In  cases  of  substituted  service, 
it  is  not  sufficient  to  show  that 
the  notice  has  been  attached  to 
the  door,  unless  the  condition 
which  renders  such  a  mode  of 
service  good,  namely,  that  the 
person  who  ought  to  be  served  is 
keeping  out  of  the  way,  has  been 
first  established  to  the  satisfaction 
of  the  Court  ...     253 

(24)  Held  that  the  provisions  of  Act 

VI 1 1. of  i859,s.  260, were  designed 
to  check  the  practice  of  making 
benamee  purchases  at  execution- 
sales,  t.  e.,  transactions  in  which 
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one  party  secretly  purchases  in 
his  own  account  in  the  name  of 
another  party.  They  cannot  be 
taken  to  effect  the  rightsr  of 
members  of  a  joint  Hindoo  family, 
who,  by  the  operation  of  law,  are 
entitled  to  treat  as  part  of  their 
common  property  an  acquisition, 
howsoever  made,  by  a  member  in 
his  sole  name,  if  made  by  the  use 
of  the  family-funds  ...     357 

(25)  The  question  to  be  decided  was 
whether  certain  plots,  delineated 
on  a  map,  belonged  to  appellant's 
zemindareeorto  that  of  respondent 
in  whose  possession  they  had 
been  since  1852,  when  in  certain 
thakbust  proceedings  they  were 
determined  to  lie  within  his  estate 
of  BahurBund  in  Zillah  Rungpore, 
and  not  within  appellant's  estate 
in  Zillah  Goalpara.  Appellants 
sued  to  impeach  the    thakbust 

«  award,  and  to  recover  possession. 

In  the  course  of  litigation,  the  case 
was  remanded  by  tne  High  Court 
upon  the  issue,  which  of  two  given 
lines  was  the  old  bed  of  the  river 
Sunkosh,  when  a  Sudder  Ameen 
was  deputed  to  makealocal  inves- 
tigation, which  proved  to  be 
in  favor  of  appellant.  The  case 
was  finally  dismissed  by  the  High 
Court  in  appeal. 

The  Privy  Council  held  that  the 
report  of  the  Sudder  Ameen 
failed  to  establish  the  line  of  the 
old  Sunkosh,  and  that,  even  if  it 
had  embodied  conclusions  from 
what  had  been  found  and  observed 
on  the  ground,  it  would  be 
reasonable  to  prefer  the  thakbust 
proceedings,wnich  were  an  earlier 
local  investigation ,  since  which  the 
features  of  the  locality  may  have 
changed,  and  evidence  of  posses- 
sion lost  ...     361 

Procedure. 
(i)  When  a  third  party  petitions  the 
Court  below  stating  that  she  is  in 
possession  of  property  which  the 
decree-holder  has  attempted  to 
take  in  execution,  held  that  the 
Court's  order,  that  the  application 
must  remain  in  the  serishta,  as 
the  decree -holder  has  given  a 
receipt  for  possession,  is  tanta- 
mount to  no  order,  and  that  the 
Court  cannot  be  put  in  motion 
under  Adl  VIII.  of  1859,  s.  226, 
without  an  application  from  the 
decree-holder : 

Held,  also,  the   lower  Court 
ought  to  have  made  inquiry,  but 

t 


%.    ^ 


INDEX  (CIVIL  RULINGS). 


XKltL 


Procedure — (ContinuedJ, 

the  High  Court  could  not  inter* 
fere,  as  the  third  party  had  not 
applied  under  s.  230  ...      62 

(2)  Where  a  question  provided  for  by 

Act  XXIII.  of  1861,  s.  II,  IS 
•  made  the  subject  of  a  separate 
suit,  HELD  that  though  the  form 
of  proceeding  is  wrong,  there  is 
not  a  want  of  jurisdiction  which 
can  be  made  a  ground-  of  objec- 
tion in  appeal  ...       90 

(3)  Where    plaintiff's    possession     is 

admitted,  and  the  only  question  is 
as  to  the  character  of  the  posses- 
sion, the  lower  Court  is  wrong  in 
dismissing  a  case,  because  the 
copy  of  a  kobala  filed  by  plaintiff 
is  found  to  contain  signatures  as 
of  subscribing  witnesses  which  had 
been  added  to  the  original  deed ...     107 

(4)  W^here  a  suit  is  remanded  with  a 

view  to  the  assessment  of  mesne- 
profits  on  the  principle  laid  down 
m  13  W.'  R.,  p.  37,  HELD  that 
the  Judge  ougnt  to  follow  the 
course  indicated  by  the  order  of 
remand  ...     125 

(5)  Where    an    ex^parie    decree    for 

arrears  of  rent  has  been  passed  by 
a  Deputy  Collector,  and  attach- 
ment has  issued,  and  the  lessee 
having  died,  the  sureties  pray  for 
a  re-hearing  on  the  ground  of  not 
having  been  served  with  summons, 
HELD  that  under  Act  VI 1 1.  (B.C.) 

of  1869,  s.  108,  the should 

be  regulated  bv  Act  X.  of  1859, 
under  s.  54  of  which  the  appli- 
cation is  barred  by  limitation    ...     129 
See  A r rears  of  Rent  ( i ) 

Proceedings. 

— —  had  in  the  High  Court  to  get 
a  Privy  Council  order  sent  down 
to  the  lower  Court  for  execution 
are  ——keeping  the  decree  alive, 
if  they  are  bomUfide  efforts  on  the 
part  of  the  judgment-creditor  to 
carry  the  order  into  effect  ...  301 
See  Notice  (1) 

Proclamation. 

See  Execution  (8) 

See  Full  Bench  Rulings  (5) 

Produce. 

See  Possession  (3) 

Purchase-moneys. 

If  the  application  of  the  purchaser  of 
a  decree  for  attachment  of  — —  is 
rejected,  he  may  institute  a  regu- 
lar suit  to  establish  his  title 
under  Act  VHI.  of  1859,  s.  270; 
otherwise   he  forfeits   his    lien 


Rbi'und. 


See  Aa  XXIII.  of  i86t  (2) 
See  Full  Bench  Rulings  (8) 


Registration. 

(i)  Where  the  plea  that 
a  tenure  is  not 


-—  protects 
urged    in  the 


original  hearing,  and  the  title  is 
found  to  have  been  procured 
fraudulently,  it  is  not  admitted 
as  a  ground  for  review 

(i)  A  registering  officer  ought  to 
register  a  pottah,  notwithstanding 
the  executant's  refusal  of 
consent 

(3)  Where  plaintiff  sues  on  an 
unregistered  bond  nearly  12  years 
after  its  execution,  and  is  met  by 
an  allegation  of  possession  under 
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both  in  the  land  and  in  the  pur- 
chase-moneys. But  he  does  not 
forfeit  his  right  to  execute  the 
decree  otherwise  . . .     255 

Purchaser. 

(1)  Plaintiff  in  purchasing  at  the  in- 

stance of  a  first  incumbrancer 
becomes  owner,  and  primd  facie 
entitled  to  the  possession  of  the 
hypothecated  property,  and  the 
lien  of  defendant  who  purchases 
at  the  instance  of  the  second 
incumbrancer  cannot  protect 
him  in  possession 

(2)  The  purchaser  of  the  rights  and 

interests  of  a  decree-holder  takes 
the  decree  subject  to  the  right  of 
the  judgment-debtor  to  set  off  his 
cross-decree 

See  Privy  Council  Rulings  (23) 

See  Sale  (3) 


R. 

Receiver. 

A appointed  by   the    Court    in 

a  civil  suit  to  preserve  property, 
and  keep  it  within  the  reach  of 
the  Court  until  the  final  decree 
can  only  exercise  such  powers  and 
rights  as  the  parties  to  the  suit 
turn  out  to  be  possessed  of,  when 
their  rights  are  finally  determined 

Redemption. 

See  Ejectment  (3) 

Re-formation. 

The  purchaser  of  an  estate  found  by 
actual  measurement  the  year 
before  to  consist  of  a  certain 
number  of  beeghas  with  a  speci- 
fied rental  has  no  claim  to  -s 
belonging  to  the  mehal  as  it 
originally  stood 
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a  deed  of  sale  by  his  mortgagor, 
the  registered  deed  must  prevail 
over  the  registered  bond  with 
reference  to  Act  XX.  of  1866, 
s.  50  ...     279 

(4)  A  shebaitnama,  which  conveys  no 
right  or  interest,  but  merely 
provides  for  the  expenditure  of  a 
portion  of  the  thakoor's  income, 
need  not  be  registered  under  A<51 
XVI.  of  1864  ...     291 

Regulation  VIII.  of  1793. 

In  a  suit  by  a  zemindar  against  a 

talookdar  under ,  s.  51,   the 

notice  served  is  defective,  if  it 
does  not  state  when  and  why  the 
latter  had  received  an  abatement 
ofjumma  ...     338 

See  Privy  Council  Rulings  (23) 

Regulation  I.  or  1798, 

See  Summary  Order  (1) 

Regulation  V.  of  1812. 

Section  3.    See  Appeal  (3) 

Regulation  XI.  of  1825. 

Section  4,  cl,  i.    See  Privy  Council 

Appeals  (12) 

Remand. 

See  Appellate  Court  (2) 

See  Declaratory  Decree  {3) 

See  Issues  (2) 

See  jurisdiction  (8) 

See  Procedure  (4) 

See  Review  (i) 

Rent-suit. 

(1)  In  a w here  paintiff  sues  as  adop- 

ted son  of  the  deceased  landlord, 
and  defendant,  being  the  adopted 
son  of  the  deceased  tenant,  denies 
the  relationship  of  landlord  and 
tenant  between  them,  held  that 
plaintiff's  adoption  having  been 
declared  by  a  competent  Court, 
the  mere  fact  of  an  appeal  to  the 
Privy  Council  does  not  alter  his 
position  or  that  of  the  defendant  ; 
and  the  fact  of  plaintiff's  not 
having  received  rent  for  many 
years,  and  of  having  tried  to  eject 
defendant,  does  not  get  rid  of  the 
fact  that  he  stands  in  the  relation 
of  landlord  to  the  defendant 

(2)  Where  a  suit  for  possession  would 

be  met  by  a  pka  in  bar,  plaintiff 
cannot  try  the  question  of  title 
under  color  of  a 

(3)  In  a  suit  for  arrears  of  r^ht  based  on 

akubooleut  stipulating  for  pay- 
ment for  excess  land  found  after 
measurement  at  the  same  rate  as 
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for  the  rest  of  the  land,  held 
that  there  is  noqueslion  of  enhanc- 
ing^ the  rate,  and  the  ryol  is  not 
entitled  to  a  notice  under  Acrt 
VIII.  (B.  C.)  of  1869,  ss.  18 
and  19  ...     109 

(4)  The  fact  of  plaintiff's  having  sued 

for  arrear^i  of  rent  on  a  false 
ground  is  no  reason,  if  defend- 
ant's  plea  of  payment  falls  to  the 
ground,  why  he  should  not  have 
a  decree  at  the  rate  fixed  by  a 
former  decree  as  the  proper  rate      233 

(5)  A  suit  against  ijaradars  for  arrears 

of  rent,  where  plaintiff  makes  his 
co-sharers  pro-formd  defendants, 
falls  under  Act  VIII.  (B.  C.)  of 
1869,  s.  29,  and  is  governed  by 
a  limitation  of  3  years  . . .     347 

See  Co'sharer  (2) 

See  Jntervenor  (i) 

See  Jurisdiction  (4)  (10) 

Set  Onus  Probandi  (6) 

See  Privy  Council  Rulings  (2) 

See  Tenure  (l) 

Res  Adjudicata. 

The  fact  that  a  mokurrures  tenure 
when  previously  set  up  in  answer 
to  a  rent-claim  was  disbelieved 
by  the  Collector  does  not 
constitute  a  ■■  as  between  the 
parties,  the  Collector  having  no 
jurisdiction  to  determine  the 
mokurruree  right,  except  incident 
tally  ...     217 

See  Adoption  U) 
See  Full  Bench  Rulings  (7) 

Revenue  Officers. 

See  Act  VL  (B,  C.)  of  1S62  (1) 

Reversionary  Heirs. 
See  Decree  (5) 
See  Right  of  Suit  (6) 

Review. 

(1)  Where  a  special  respondent  is  dis- 

satisfied with  an  order  of  remand, 

he  ought  to  apply  for  a .  Not 

having  done  so,  he  is  not  entitled 
to  ask  the  Court  to  go  behind  that 
order,  and  consider  whether  it  is 
wrong  with  reference  to  a  later 
ruling  ...     125 

(2)  The  Court  refuses  in to  receive 

as  new  evidence  documents  which 
might  have  been  obtained  and 
filed  in  the  Court  below  ...     130 

(3)  Applications    for — y- cannot    be 

treated  as  proceedings  taken  to 
keep  a  decree  aUve  under 
Act  XIV.  of  1859,  s.  20  ...     185 
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See  Original  'jurisdiction  (4) 
See  Registration  (i) 

Rbvision. 

Set  Jurisdiction  (9) 

Right  of  Defendant. 

See  Evidence  (5) 

Right  of  Occupancy. 

(i)  A cannot  be  acquired  by  sub- 
letting from  a  person  who  has 
himself  only  a  — '—  ...      95 

(2)  Qutere, — Under  what  circumstan- 

ces majr  a  person  having  a 

forfeit  It  by  setting  up  an  adverse 
title?  ..      ib. 

(3)  A  person  occupying  land  merely  as 

the  assignee  of  the  zemindar  can- 
not acquire  rights  adverse  to  the 
zeminoar,  or  claim  the  benefit  of 
Act  X.  of  1859,  s.  6  ...     177 

(4)  The  provisions  of  Act  X.  of  1859 

conferring do'  not  apply  to 

a  tank  used  only  for  the  preser- 
vation and  rearing  of  fish».and 
not  being  an  appurtenance  to 
any  land  ...     200 

(5)  A  decree  in  a  suit  between  zemin- 

dars cannot  prevent  a  ryot  from 
stating  his  facts  as  to  the  time  of 
accretion  and  occupation,  and 
the  fact  that  the  person  to  whom 
he  for  years  has  paid  rent  has  no 
title  cannot  prevent  his  counting 
those  years  towards  a  — ^       ...     338 

See  Mokurruree  Tenure  (i) 

f 
Right  of  Suit. 

(1)  There  is  no where  a  Court 

having  jurisdiction  decides  that - 
a  will  is  not  sufficiently  proved, 
and  vests  the  management  of  a 
minor  widow's  property  in  her 
guardian  ^  ...     127 

(2)  No  suit  can  be  maintained  for  an 

order  directing  a  minor  widow  to 
make  an  adoption  ...      f^, 

(3)  Where  a  vendee  executes  a  decree 

against  his  vendor  after  having 
*  written  up  satisfaction  of  it  in  a 
deed  of  conveyance  on  which  a 
balance  of  consideration-money 
was  due,  the  vendor  may  have  a 
remedy  by  a  separate  iaction    ...     1 52 

(4)  The  fact  of  a  plaint  not  having 

been  accepted  on  the  d^y  on 
which  it  was  presented  does  not 
deprive  plaintiff  of  his — ^ —      ...     159 

(5)  An  action  will  lie  in  a  Civil  Court 

when  a  wrong  is  committed  under 
color  of  a  decree  of  another 
Court  •••     188 

(6)'Tn  a  suit  against  parties  claiming 
to  be  reversionary  heirs  for 
property  alienated  by  a  Hindoo 

Vol.  XIX. 
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Right  of  Suit — (Continued), 

widow,  when  the  Lower  Appellate 
Court  declines  to  enter  mto  the 
question  whether  the  defendants 
are  the  reversionary  heirs,  and  the 
alienation  is  justified  on  the 
ground  that  they  might  bring  a 
separate  suit,  hbld  that  no  such 
suit  would  lie,  and  the  Court  must 
try  those  issues 

See  Aa  X.  of  1859  (2) 

See  Appeal  (2) 

See  Guardian  (3) 

See  Sale  (2) 

I  ....... 

Right  to  Light. 

See  Privy  Council  Rulinp  (16) 

Ryotty  Kudbembe  Tenure. 

See  Privy  Council  Rulings  (23) 


304 


S. 


Sale. 

(1)  Where  the  ■—  of  a   judgment- 

debtor's  property  is  not  a  real  one, 
and  the  ostensible  vendees  sdl  it 
to  others,  they  must  show  that 
they  purchased  bond  fide\  and 
without  notice  ...     104 

(2)  The    sale    of    property   attached 

under  a  decree  made  against 
defendants  in  their  representative 
capacity  is  one  pendente  lite,  and, 
as  such^  subject  to  the  final  result 
of  the  suit  between  the  partie^i ...     197 

(3)  A  xemindar  who  sues  a  sold-out 

tenant  for  arrears  of  rent,  and, 
obtaining  an  ex-farte  decree,  sells 
the  tenure,  and  buys  it  himself, 
takes  nothing  by  the  p^rcha8ey 
and  most  give  way  to  a  bond'fide 
purchaser  •••     198 

(4)  Inadequacy  of  price  does  not  affect 

.  the  regularity  of proceedings.    227 

(5)  A under  Aa  XL  of  1859  may 

not  be  set  aside  on  the  ground  of 
irregularity  in  the  issue  of  notices, 
unless  sudi  irregularity  has  caused 
loss  or  damage  to  the  defaulter.      283 

See  Aa  VIII.  of  i8s9  (3) 

See  Arrears  of  Revenue  (i) 

See  Attachment  (3) 

See  Irregularity  {i) 

Sale-certificate. 

Where  the  identity  of  the  lafid  is 

not  in  dispute,  the  mere  circum- 

'    stance  that  the  right  transferred 

by  a is  called  by  mistake 

jotedakkalee,  instead  of  b^  some  . 
other  terci  nearly  importmg  the  ' 
same  thing,  is  not  a  difficulty  in 
the  way  oi  giving  the  purchaser 
possession 

5— a 
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Security.. 

Sei  Decree  (6) 

Separate  AcauisiTioif. 

See  Hindoo  Law  (2) 

See  Privy  Council  Rulings  (l8) 

Service-tenures. 

See  Privy  Council  Rulings  (17) 

Shareholder. 

See  Onus  Prohandi  (6) 

Shbbaitnama. 

See  Registration  (4) 

Shikmee  Tenure. 

See  A^hXIV.  (B.C.)  of  1865  (i) 

Shbadh  Pilgrimage.  , 

See  Hindoo  Widow  (i) 

Small  Cause  Court. 

The  Judges  of  the  — ,  Calcutta, 
may  grant  a  second  new  trial  in 
the  same  case  . . .     203 

See  Aa  XL  of  186$  (2) 
See  High  Court  Powers  (2) 
See  Jurisdiction  (i)  (10) 

Special  Appeal. 

(i)  The  misconstruction  of  a  docu- 
ment which  is  the  foundation  of  a 
suit  is  a  ground  for  — ;  but  a 

does  not    lie    because    of 

•     a  mistake  as  to  Ihe  meaning  of ' 
some  portion  of  the  evidence  which 
is  in  •  writing,  if  it  is  connected 
with  other  evidence  affecting  its 
construction  ...    222 

(2)  The  error  of  a  Judge  in  stating 
that  the  rate  admitted  by  defend- 
ant in  a  rent-suit  was  the  old  rate 
shown  in  a  former  decision  when 
the  rates  were  different  is  no 
ground  for  —  ...    430 

See  Enhancement  (i) 
See  joinder  of  Causes  (i) 
See  Presumption  (2) 
See  Privy  Council  Rulings  (10) 

Specific  Performance. 

See  Privy  Council  Appeals  (10) 

Stamps. 

See  Accounts  (3) 

Stridhun. 

(1)  Property  coming  from  a  father  to 

a  daughter  bMore  her  marria^re, 
under  a  testamentary  devise, 
is ...     264 

(2)  On  the  death  of  a  daughter  to 

whom — has  come  from  a  father, 
her  mother,  and  not  the  husband, 
is  preferential  heir  tosuch  property,    ib. 
See  Privy  Council  Rulings  {21) 


Subordinate  Judge. 

See  Act  VIIL  (B.C.)  of  i86g  (i) 

Succession. 

See  Custom  (l) 

See  Maths  (i) 

See  Onus  Probandi  (5) 

See  Priny  Council  Rulings  (3) 

(17) 
See  Stridhun  (2) 

Suit  for  Account. 

In  a  —  of  moneys,  held  that  to 
release  D,  who  was  jointly  employ- 
ed with  defendant  as  manager  in 
plaintiff's  shop,  on  payment  of  a 
trifling  sum,  and  to  sue  defendant 
alone  for  a  large  amount,  no 
accounts  being  taken  between 
them, ^  is  most  inequitable,  and 
the  suit  should  be  dismissed 

Summary  Order. 

There    is    no    appeal    from   a        ■■ 

made  by  a  District  Judge  under 

Regulation  I.  of  1798 ;  but  it  is 

open  to  questionjin  a  rc^;ular  suit* 

See  Act  XXUL  of  1861  (i) 

Surburakaree  Tenure. 

A  zemindar  is  not  bound  to  recog- 
nize the  transfer  of  a effected 

without  his  consent,  or  to  regis- 
ter it ;  but  the  fact  of  such  im- 
proper transfer  does  not  deprive 
the  old  surburakar  of  his  rights, 
or  entitle  the  zemindar  io  get 
khas  possession 

Survey-map. 

See  Full  Bench  Rulings  (5) 

Survey-proceedings. 

if    made    without    reference  to 

litigation  then  pending  are  not 
only  evidence,  but  are  presumed 
to  be  correct,  and  the  High  Court 
cannot  lay  down  any  rule  as  to 
the  corroboration  of  such  docu- 
ments 


T. 


Tanks. 


Tender. 


See  Right  of  Occupancy  (4) 
See  Enhancement  (l) 


Tenure. 

An   indivisible  — —  cannot    be  split 

up  into  parts  with  a  view  to  the 

institution  of  different  suits  for 

•    arrears  of  rent 


14 


122 


99 
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Thakbust  Proceedings. 

See  Privy  Council  Rulings  (25) 
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XKXili 


Title. 


See  Onus  Probandi  (2) 
See  Possession  (4) 


Transfer. 

See  Surburakaree  Tenure  (1) 

Traksfbrebs. 

—in  possession  are  entitled  to  have 

notice  of  foreclosure  ...     170 

Trust-property. 

(i)  Property  placed  in  trust  with 
parties  as  mam^er^,  but  not 
beneficial  owners,  cannot  be  t^en 
in  execution  of  a  decree  against 
them  ...     226 

C2)  Where  property  is  purchased  out 
of  the  suiplus  profits  of  a  trust, 
not  required  for  the  purposes  of 
the  trust,  and  which  the  trustee  is 
entitled  to  retain  for  his  own 
benefit,  such  purchase  enures  for  - 
hb  own  benefit  ...    ^55 


U. 

Unchastity. 

See  Full  Bench  Rulings  (9) 

Unregistered  Docus^ents. 

An  unregbtered  bond,  even  though 
not  specifically  objected  to  in 
either  of  the  Courts  below,  is  not 
admissible  as  evidence,  and  the 
lower  Court  is  wrong  in  giving 
effect  to  it  ...      22 

See  Objection  (i) 

Usufructuary  Mortgage. 

See  Mesne'profits  (4) 
See  Onus  Prooandi  (8) 


V. 


Vakeel's  Fees. 


In  a  suit  for—-,  whe/e  there  is  no 
contract,  the  lower  Court  can 
only  be  guided  by  what,  accord- 
ing to  the  practice  of  the  Court, 
is  allowed  as  costs  between  party 
and  party 


105 


Valuation. 

See  Appeal  to  Privy  Council  (i)  (2) 

Voluntary  Payment. 

See  Full  Bench  Rulings  (8) 


Wages. 


Will. 


W. 


See  Limitation  (4) 


See  Full  Bench  Rulings  (4) 
See  Original  Jurisdiction  (2) 


*•» 


Witness. 

People  of  rank  and  wealth  when 
summoned  as  cs  to  a  distance 
from  their  place  of  residence,  are 
entitled  to  travelling  and  other 
expenses  suitable  to  their  circum- 
stances 
See  Accounts  (2) 

Z. 

Zehindarbe  Business. 

See  Act  XL  of  i86s  ii) 

Zemindaree  Right. 

See  Multifarious  Suit  (i) 

ZUR-I-PESUGEE. 

See  Limitation  (5) 
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INDEX. 


CRIMINAL  RULINGS. 


A. 


Accomplice. 


(1)  Although,  under  s.  133  of  the  Indian 

Evidence  Act,  the  conviction  of 
a  prisoner  on  the  uncorroborated 

testimony  of  an is  not  illegal, 

the  Court,  having  reference  to 
illus.  (6),  s.  114  of  that  Aa, 
considered  in  this  case  that  the 
was  unworthy  of  credit     ... 

(2)  Under  s.  133  of  the  Evidence  Aa 

(I.  of  1872),  a  conviction  is  not 
illegal,  merely  because  it  proceeds 
upon  the  uncorroborated  testi- 
mony of  an         ' 

(3)  Although,  bys.  I33»  Act  I.  of  1872, 

an is   a  competent  witness 

against  an  accused  person,  and  a 
conviction  would  not  be  illegal, 
merely  because  it  proceeded  upon 
the  uncorroborated  testimony  of 

an ,  yet  it  would  be  unsafe, 

where  the  testimony  of  the is 

not  corroborated  in  any  material 
point,  except  by  ihe  confession  of 
a  fellow- prisoner,  whose  testi- 
mony likewise  requires  corrobora- 
tion, to  convict  the  accused 

Accused. 

See  Deaf  and  Dumb  Person. 

AcauiTTAL. 

(i)  Where  the  Magistrate  dismissed  a 
case  in  the  exercise  of  a  judicial 
discretion,  such  dismissal,  by  s. 
212,  Act  X.  of  1872,  has  the  effect 

of  an of  the  accused  person. 

The  Court  has  no  jurisdiction 
to  entertain  any  application  to 

interfere  with    the  of    an 

accused  person,  except  the  appli- 
cation be  made  either  by  Govern- 
ment  or  under  the  sanction  of 
Government 

(2)  The  withdrawal  of  a  complamt 
by  the  complainant  operates  as  an 
-—,  and  the  High  Court  has 
no  authority  to  entertain  the 
matter  at  all,  except  upon  an 
application  duly  made  with 
the  sanction  of  Government     ... 
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Act  XXI.  of  1856. 

Section  43.    See  License  (2) 


Act  XLV.  op  i860. 


Section  141. 
Section  142. 
Section  182. 
Section  211. 
Section  218. 
Section  289. 
Section  300. 
Section  303. 
Section  312. 
Section  378. 
Section  411. 
Section  497. 
Section  511. 


See  Unlawful  Assembly* 

See  Unlawful  Assembly, 

See  Sanction  for  Prosecution. 

See  False  Charge. 

See  Police  Officer  (3) 

See  Danger  to  Person. 

See  Murder  {i) 

See  Murder  (2) 

See  Miscarriage, 

See  Theft, 

See  Police  Officer  (1) 

See  Jurisdiction  (1) 

See  Miscarriage, 


Act  V.  OF  1861. 

Section  29.      See  Police  Officer  (1) 

Act  XXV.  of  1861. 


Chapter  XV. 
Section    62. 
Section    68. 

Section  168. 
Section  183. 
Section  184. 
Section  202. 
Section  205. 
Section  207. 
Section  225. 
Section  232. 
Section  282. 
Section  284. 
Section  293. 
Section  300. 
Section  305. 
Section  308. 
Section  318. 
Section  320. 


See  License  (i)  ' 

See  Private  Dispute, 

See  Complaint, 

See  fu  risdictio «  ( i )  (2) 

See  Sanction  for  Prosecution, 

See  Attachment  (i)  (2)  (3) 

See  Attachment  (l)  (2)  (3)  . 

See  Procedure  (6) 

See  Procedure  {12)  (13) 

See  Procedure  (6) 

See  Procedure  (6) 

See  Insa n  ity  ( i )  (2 ) 

See  Breach  of  the  Peace  (a)  (4) 

See  Security  (i) 

See  Security  (i) 

See  Security  (3)  (4) 

See  Security  (3)  (4) 

See  Right  of  Way. 

See  Breach  of  the  Peace{\){2ii^ 

See  Right  of  Way  {\) 
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Act  XX.  op  1865. 

Section  5.    See  Mooktear. 

Act  XIV.  of  1866. 

Section  48.    See  Post  Office  (i) 
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Act  VIII.  OF  1869. 

Section  133 A.    See  Disposal  of  Property, 

Act  I.  OP  1872. 

Section    27.  See  Evidence  (4) 

Section    30.  See  Evidence  (2)  (5) 

Section  114.  See  Accomplice  (i)  (3) 

Section  133.  See  Accomplice  (i)  (2)  (3) 

Section  218.  See  Confession. 

Act  II.  (B.C.)  01  1872. 

Sections  4  &  34.    See  License  (i) 

Act  X.  OF  1872. 

Section  124. 
Section  186. 
Section  212. 
Section  2i8» 
Section  255. 
Section  256. 
Section  263. 

Section  272. 
Section  283. 
Section  286. 
Section  287. 
Section  296. 

Section  297. 

Section  315. 
Section  362. 
Sec|ion42Si 
Section  439- 
Section  536. 


I  Attachment — (Continued), 


See  Police  Officer  (2) 

See  Deaf  i^nd  Dumb  Person, 

See  Acquittal  (i) 

See  Procedure  (7) 

See  Misdirection* 

See  Misdirection, 

See  Murder  (2) 

See  Procedure  (3) 

See  Acquittal  (2) 

See  Procedure  (i) 

See  Procedure  (9) 

See  Procedure  (12) 

See  yurisdiction  (3) 

See  Procedure  ( i  o)  ( 1 1 ) 

See  Deaf  and  Dumb  Person, 

See  Procedure  (i)  (II)  (13) 

See  Deaf  and  Dumb  Person, 

See  Procedure  (8) 

See  Insanity  (1)  (2) 

See  Procedure  (4) 

See  Maintenance. 


CTING. 


S9e  Mooktear, 


concealed  himself  for  the  pur- 
pose of  avoiding  the  service  of  the 
warrant  of  arrest  previously 
issued  against  him 

(2)  Per  Pkear,  J, — ^The  period  of  thirty 

days,  which  is  prescribed  in  s.  183 
as  the  minimum  period  within 
which  the  person  is  to  be  required 
by  the  proclamation  to  appear, 
was  intended  by  the  Legislature 
to  run  from  the  date  in  which  the 
publication  in  the  mode  prescrib- 
ed by  the  same  section  should 
be  effected 

(3)  P^^  Phear,  y.— The  declaration  of 

forfeiture  directed  to  be  made  in 
s.  184,  if  not  made  before  the 
person  affected  by  the  proclama- 
tion has  come  in,  or  has  been 
brought  in,  ought  not  to  be  made 
at  all 

Attempts. 

See  Miscarriage, 

Autrefois  AcairiT. 

See  jurisdiction  (3) 


Bond. 


B. 


See  Security  (i)  (2) 


Adultery, 


Animals. 


Arrest. 


See  yurisdiction  (4) 


See  Danger  to  Person, 


See  Attachment  (i)  (2)  (3) 
See  Discharge  (i) 


Assistant  Magistrate. 

See  Jurisdiction  (i)  (2) 

Attachment. 

(I)  Per  Phear,  J, — In  order  to  lay  a 
sufficient  ifoundation  for  the  issue 
of  a  proclamation  under  s.  183, 
and  the  accompanying  order  of 

under  s.  1 84,  Code  of  Criminal 

Procedure,  the  Magistrate  must, 

upon   some  sufficient   materials, 

find  judicially   that  the    person 

against  whom  the  proclamation 

19  to  be  issued  has  absconded  or 


Breach  of  the  Peace. 

(1)  Under  the  provisions  of  s.   318  of 

the  Code  of  Criminal  Procedure, 
the  Magistrate  should  specify  the 
nature  of  the  information  received 
by  him,  and  state  the  principal 
facts  which,  by  the  exercise  of  a 
judicial  discretion,  he  derives 
therefrom,  and  which  in  his  judg-- 
ment  constitute  grounds  for  be- 
lieving that  a  dispute  concerning 
certain  land  exists  which  is  likely 

to  induce  a ;  and  the  rooboo- 

karee,  which  s.  318  prescribes, 
should  plainly  set  out,  without  re- 
ference to  any  other  documents  at 
all,  the  actual  facts  which  consti- 
tuted the  ground  for  such  belief 
on  the  part  of  the  Magistrate. 
Case  of  Sutherland  (18  W.  R. 
II)  explained 

(2)  Parties  who  are  not  stated  by  a 

Magistrate  to  be  likely  to  commit 
a         ,  or  to  do  any  act  that  may 

probably  occasion  a ,  cannot 

be  called  upon  to  enter  into 
recognizances  to  keep  the  peace, 
simply  because  they  did  not  inter- 
fere  when  they  might  have  done 
so  between  tlie  persons  actually 
quarrelling  so  as  to  prevent  a  riot, 

b. 


12 


ib. 


ih. 
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Breach  op  the  Peace — (Continued). 

their  laches  in  this  respect  not 
bringing  them  within  the  purview 
of  s.  282,  Code  of  Criminal  Proce- 
dure 

(3)  Applications  by  parties  who  have 

been  found  not  to  have  been  in 
possession,  to  set  aside  proceed- 
ings of  a  Magistrate  under  s.  318 
of  the  Code  of  Criminal  Proce- 
dure, which  are  taken  in  order  to 
prevent  breaches  of  the  peacei 
ought  to  be  made  without  any 
de&y 

(4)  The  words  '*  or  to  do  any  act  that 

may  probably  occasion  a "  in 

s.  282,  Act  aXV.  of  1861,  were 
construed  to  mean  a  wrongful  act, 
and  not  one  which  the  person  may 
lawfully  do.  It  was  not  intended 
that  a  person  should  be  prevented 
by  a  Magistrate  from  exercising 
his  right  of  property,  because 
another  person  would  be  likely  to 
commit  a if  he  did  so 

(5)  A  person  was  bound  down  under 

recognizances  to  keep  the  peace 
towards  all  Her  Majesty's  subjects 
for  a  period  of  one  year.  SSome 
time  afterwards,  he  wrongfully 
confined  and  extorted  a  sum  of 
money  from  two  ryots,  who  were 
supposed  to  have  committed  theft 
on  his  lands,  he  being  Cor  such 
offence  fined,  and  his  recogni- 
zances forfeited : 

Held  that  the  matter  ought  to 
have  ended  with  the  fine.  For  the 
ryots  not  having  afforded  any 
resistance,  no— took  place,  and 
the  amount  of  the  recognizances 
could  not  be  taken 


Charge. 


C. 


See  Misdirection . 
See  Procedure  (4) 


Commitment. 

See  Deaf  and  Dumb  Person, 
See  Jurisdiction  (3) 
See  Procedure  ill) 

Complaint. 

To  give  a  Magistrate  jurisdiction  to 
take  cognizance   of  an    offence 

without  s^ny »under  s.  63,  Code 

of  Criminal  Procedure,  there  must 
be  an  offence  committed  which  is 
punishable  under  the  Penal  Code, 
or  under  some  special  Act 
See  Acquittal  (2) 
See  Jurisdiction  (l)  (2) 
5^^  Procedure  (2) 


32 


38 
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Conditional  Pardon. 


See  Procedure  (5) 

Confession. 

Before  a of  a  person  jointly  tried 

with  the  prisoner  can  be  taken 
into  consideration  against  such 
prisoner,  it  must  appear  that  that 
implicates  the  confessing  per- 
son substantially  to  the  same 
extent  as  it  implicates  the  person 
against  whom  it  is  to  be  used  in 
the  commission  of  the  offence  for 
which  the  prisoners  are  being 
jointly  tried 

See  Accomplice  (3) 
See  Evidence  (4)  (5)  (6) 

Corroboration. 

See  Accomplice  (3) 
See. Evidence  (1)  (2)  (6) 

D. 

Danger  to  Person. 

The  High  Court  refused  to  interfere 
with  an  order  passed  under  s.  ;939 
of  the  Penal  Code  by  ^  Magistrate 
fining  the  owner  of  a  pony  which 
had  been  tied  negligently,  which 
was  running  about  loose  in  a 
crowded  bazar,  and  thereby  en* 
dangering  the  lives  and  limbs  of 
persons — ^that  section  reiming 
not  only  to  savage  aninvU$,  but  to 
any  animal 

Deaf  and  Dumb  Person. 

In  the  case  of  an  accused  person  who 
was  deaf  and  dumb,  the  Deputy 
Magistrate  who  tried  and  convict- 
ed him  considered  that  he  did 
not  understand  the  proceedings, 
and  accordingly  referred  the  G&se 
to  the  Magistrate  under  s.  186  of 
the  Code  of  Criminal  Procedure. 
The  Magistrate  considered  that 
the  accused  did  understand  what 
he  was  charged  with.  Held,  that 
the  finding  of  the  Ma^strat^  must 
prevail,  and  s.  i36  did  not  apply. 
Actingunders.  297,Code  ot  Cri- 
minal Procedure,  the  High  Court 
annulled  the  order  of  the  De|Kity 
Magistrate,  and,  as  the  accused 
had  been  previously  convicted  of 
an  offence  under  Chapter  XVI !• 
of  the  Penal  Code  punishable  with 
three  years'  rigorous  imprison- 
ment, ordered  that  he  should, 
under  s.  315  of  this  Pkx)cedure 
Code,  be  committed  for  trial  to 
tiie  Sesaens  Court 
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Discharge. 

A  prisoner  who  had  been  sent  up  for 
trial,  and  who  was  discharged  by 
the  Deputy  Magistrate,  was 
subsequently  re-arrested  by  a 
Sub-Inspector  on  the  same  charge, 
and  sent  up  for  trial.  The  Deputy 
Magistrate  considered  the  second 
arrest  to  be  illegal,  and  prosecuted 
the  Sub-Inspector  for  wrongful 
confinement,  and  fined  him : 

Hbld,  that  the  Deputy  Magis- 
trate was  right,  the  discharge  from 
custod)r  having  been  a  useless  pro- 
cedure if  the  accused  immediately 
became  liable  to  be  re-arrested 
without  fresh  material  for  prose- 
cution of  the  charge 

See  Procedure  (6)  (i  i) 

Disposal  op  Property. 

Under  s.  132A,  Act  VIII.  of  1869,  no 
order  can  be  passed  with  refer- 
ence to  the  disposal  of  any 
property  in  a  Criminal  Court, 
unless  that  property  is  produced 
before  the  Court :  such  order 
must  be  made  at  the  time'  of 
passing;  judgment 

Divorce* 

See  Maintenance, 


ERROft. 


E. 


See  Procedure  (1) 


BriOBNCB. 

(1)  The  corroboration  which  is  needed 

in  order  to  make  the  testimony  of 
an  approver  witness  trustworthy 
should  be  corroboration  derived 

from which  is  independent  of 

accomplices,  and  not  vitiated  by 
the  accomplice-character  of  the 
witness,  and  further  should  be 
such  as  to  support  that  portion  of 
the  accomplice's  testimony  which 
makes  out  that  the  prisoner  was 
present  at  the  time  when  the 
crime  was  committed,  and  parti- 
cipated in  the  acts  of  commission. 
The  statement  must  not  merely 
be  generally  true,  but  true  in  the 
particular  points  which  affect  the 
persons  accused 

(2)  Under  s.  30  of  the  new  Evidence 

Act  (I.  of  1872),  the  statement 
of  fact  made  by  a  prisoner 
which  amounts  to  a  confession  of 
guilt  on  his  part  may  be  taken 
into  consideration  so  tar,  and  so 
far  only,  as  that  particular  state- 
ment of  fact  itself  extends  against 
the  other  prisoners  who  are  being 
tried,  as  well  as  himself,  for  the 
offence  which  is  thus  confessed ... 


V 
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Evidence — (Continued), 

(3)  In  a  case  of  murder,  the  statement 

made  by  the  deceased  in  the 
presence  of  his  neighbours  and  of 
a  head  constable  was  admitted  as 

relevant under  s.  32,  cl.  i. 

Act  I.  of  1872,  that  section  pro- 
viding that  such  statement  is  re- 
levant, whether  the  person  who 
made  the  statement  was  or  was 
not,  at  the  time  when  it  was  made, 
under  expectation  of  death 

(4)  The  accused  made  a  confession  to 

a  Police  Inspector,  part  of  which 
related  to  the  concealment  of 
certain  jewels,andin  consequence 
of  the  information  so  received,  the 
jewels  were  discovered : 

Hbld  that,  under  s.  27  of  the 
Evidence  Act,  that  part  of  the 
accused's  confession  which  des- 
cribed his  assault  on  the  deceased 
and  her  consequent  death,  and  the 
way  in  which  he  became  possessed 
of  the  jewels,  related  distinctly  to 
the  fact  of  the  discovery  of  the 
ornaments,  and  might  be  proved 
against  the  accused 

(5)  S.  30,  Act  I.  of  1872,  ought  to  be 

construed  with  great  strictness, 
and  the  confession  of  one  person 

is  not  admissible  in against 

another,  although  the  two  are 
jointly  tried,  if  one  is  tried  for  the 
abetment  of  the  offence  for  which 
the  other  is  on  his  trial 

(6)  The  confessions  of  persons    tried 

jointly  for  the  same  offence  may, 
by  s.  30,  Act  I.  of  1872,  be 
"  considered  "  as  against  other 
parties  then  on  their  trial  with 
them,  but  such  confessions,  when 

used  as agains  others,  stand 

in  need  of  corroboration,  and  can- 
not be  used  as  corroborat  ing  in 
any    way  the  of  approvers 

against  such  other  parties 

See  Accomplice  (i)  (2) 

See  Confession, 

F. 

False  Charge. 

Where  a  person,  who  is  interested 
in  the  matter,  or  has  a  certain 
official  responsibility,  says  to  a 
Police  officer,  "  A  tells  me  that  X 
has  committed  a  certain  offence, 
and  B  and  C  confirnj  the  state- 
ment, and  I  accordingly  suspect 
X,"  and  follows  up  that  state- 
ment by  an  application  to  have 
X's  house  searched,  he  prefers  a 
charge  against  X.  If  such  charge 
be  false,  he  may  be  convicted 
under  s.  2 1 1  of  the  Penal  Code. 
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False  Entry. 

See  Police  Officer  (3) 

False  Information. 

See  Sanction  for  Prosecution, 

Fish. 

See  Theft, 

Forfeiture. 

See  Attachment  (ifC^)  (3) 
See  Security  (i)  (2) 

•     G. 

Grave  Provocation. 

See  Murder  (i) 


H. 


Hajut. 

See  Police  Officer  (2) 

Head  Constable. 

See  Sanction  for  Prosecution, 

High  Court. 

5*^  Procedure  (3) 
See  Security  (2) 


Injury. 


1. 


See  Police  Officer  (3) 


Insanity. 

(1)  Held,  having  r^ard  to  the  provi- 

sions of  ss.  232  and  425,  Code 
of  Criminal  Procedure,  that,  where 
an  accused  person  at  his  trial 
appears  to  the  Sessions  Judge  to 
be  of  unsound  mind,  the  trial  of 

the  issue  of is  part  of  the  trial 

of  the  accused,  and  ought  to  be 
tried  by  the  jury,  and  not  by  the 
Sessions  Judge  personally 

(2)  A  Sessions  Judge  in  his  charge  to 

the  jury  told  them  that  in  his 
judgment  the  accused  was  at  the 
time  of  his  trial  exhibiting  symp- 
toms of  unsoundness  of  mmd,  and 
he  directed  them  to  Rnd  whether 
the  accused  was  insane  at  the  time 
he  committed  the  offence  :  Held, 
that  the  issue  as  to  whether  the 
accused  was  of  unsound  mind  at 
the  time  of  the  trial,  and  inca- 
pable of  properly  making  his  de- 
fence was  a  preliminary  issue  to 
that  put  by  the  Sessions  Judge, 
and  shoula,  under  s.  425  of  the 
Code  of  Criminal  Procedure,  have 
been  first  submitted  to  the  jury... 

Irregularity. 

See  Procedure  (j) 


J- 

Jurisdiction. 

(i)An  Assistant  Magistrate  of  a 
district  has  no  —  to  entertain  a 
case  as  of  his  own  knowledge 
under  s.  64,  Code  of  Criminal 
Procedure,  as  he  does  not  fill  the 
character  of  a  Magistrate  of  a 
district,  or  Magistrate  in  charge 
of  a  division  of  a  district 
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(2)  Where  a  case  did  not  come  before 

an  Assistant  Magistrate  on  com- 
plaint or  in  any  other  way  than 
by  transfer  from  the  Magistrate 
of  the  district  who  himself  initiat- 
ed the  proceedings  under  s.  68, 
the  proceedings  of  the  Assistant 
Magistrate  were  declared  to  have 
been  without ib» 

(3)  In  a  case  in   which   the   accused 

was  charged  under  s.  200,  Penal 
Code,  of  the  offence  of  using  as 
true  a  false  declaration  which  by 
law  is  receivable  as  evidence,  the 
Magistrate,  after  taking  evi- 
dence, discharged  the  accused, 
as  he  was  of  opinion  that  the 
charge  was  not  made  out,  and 
that  the  evidence  did  not  justify 
his  framing  any  other  charge 
against  the  accused.  The  Ses- 
sions Judge,  acting  under  s.  296 
of  the  Criminal  Procedure  Code, 
then  directed  the  Magistrate  to 
commit  the  accused  for  trial  for 
forgery : 

H  eld,  that  the  Sessionsjudge's 
order  was  bad  (i)  because  it  was 
too  vague  and  indefinite,  as  it  did 
not  specify  the  document  which 
was  forged  and  the  particular  in 
regard  to  which  it  was  forged ;  and 
(2)  because  it  directed  the  com- 
mittal of  the  accused  of  an  offence 
with  which  he  had  not  been  in 
any  form  accused  before  the  Ma- 
gistrate— s.  296  of  the  Code  of 
Criminal  Procedure  empowering 
the  Sessions  Judee  to  direct  a 
commitment  only  for  some  offence 
with  which  the  accused  was  sub- 
stantially charged  in  the  com- 
plaint, or  which  was  specified  in 
the  warrant,  or  which  was  framed 
as  a  formal  charge  by  the  Ma^s- 
trate  at  the  preliminary  hearmg.     ib» 

(4)  The  High  Court  quashed  a  com- 
mitment in  a  case  in  which  the 
charge  was  that  of  adultery  under 
s.  497,  Penal  Code,  where  it 
appeared  that  the  committing 
onicer  had  no  jurisdiction,  by 
reason  of  the  offence  having  been 
committed  at  places  beyond  the 
local  limits  of  the  Sessions  division 
..    to  which  the  accused  was  com- 
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mitted,  and  where  the  Sessions 
Judge  considered  that  there  was 
no  evidence  to  found  a  charge  of 
enticing  away  the  complainant's 
wife  within  such  jurisdiction 


Jury. 


JUTK. 


See  Insanity  (i)  (2) 

See  Murder  (2) 

See  Procedure  (3)  (12) 

See  License  (i) 

L. 


Lawful  Act. 

See  Breach  of  the  Peace  (4) 

License. 

(1)  Before  a  conviction  for  storing  jute 

in  a  warehouse  without  a can 

be  had  under  s.  4  of  Act  1 L  (B.C.) 
of  1872,  proceedings  should  be 
taken  under  the  provisions  of 
Chapter  XV.  of  the  Code  of  Cri- 
minal  Procedure,  as  required  by 
s,  34  of  the  former  Act 

(2)  Where  a    person    sells    liquor   in 

contravention  of,  and  under  color 

of,  a which  stands,  not  in 

hi5  own  name,  but  in  that  of  the 
person  for  whom  he  is  the  recog- 
nized agent,  he  can  not  be  allowed 
to  evade  the  provisions  of  s.  43 
of  Act  XXL  of  1856  by  setting 

up  that    it    is    not    a    to 

himself 


Liquor. 


See  License  (2) 


M. 


Maintenance. 

An  order  for having  been  made 

under  s.  536  of  Act  X.  of  1872, 
the  plaintiff  applied  to  have  the 
order  enforced.  The  defendant, 
being  called  on  to  show  cause  why 
the  order  should  not  be  enforcedf, 
divorced  his  wife  (the  plaintiff) 
in  the  presence  of  the  Court: 
Held  that,  even  if  such  divorce 
made  such  an  alteration  in  the 
circumstance  as  to  justify  the 
Court,  on  the  application  of  the 
husband     (the     defendant),    in 

altenng     the     order    for , 

yet  the  defendant  would  not  be 
relieved  from  obeying  the  order 
during  the  time  which  had  elaps- 
ed up  to  the  date  when  and  until 
that  change  of  circumstances  had 
occurred 
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Mkdical  Evidence. 

See  Murder  (2) 

Miscarriage. 

In  a  case  in  which  the  child  was  full 
grown,  the  Court  declined  to  con- 
vict the  accused  of  causing 

under  s.  312,  Penal  Code,  —  that 
section  supposing  an  expulsion  of 
the  child  before  the  period  of  ges- 
tation is  completed, — but  convicted 

them  of  an  attempt  to  cause 

under  ss.3 1 2  and  5 1 1  read  together.      32 

Misdirection. 

The  High  Court  will  set  aside  the  ver- 
dict of  a  jury  only  in  such  cases 

in  which,  by  a to  the  jury, 

the  accused  has  been  materially 
prejudiced,  or  where  there  has 
been  a  failure  of  justice  ...        71 

M00K.TEAR. 

The  word  "act"  in  s.  5  of  the  Pleaders 
and  Mookhtars  Act  (XX.  of  1865), 
means  the  doing  something  as  the 
agent  of  the  principal  party  w;hich 
shall  be  recognized  or  taken 
notice  of  by  the  Court  as  the  act 
of  that  principal.  There  is  nothing- 
in  the  words  of  the  A(5t  or  in  its 
spirit  to  prevent  a  person  as 
private  agent  from  going  between 
the  prisoner  or  the  duly  author- 
ized vakeel  upon  whom  the  real 
responsibility  of  the  defence  rests.         S 

Murder. 

(i)  To  enable  a  person  to  plead 
the  extenuating  circumstances 
provided  for  in  s.  300,  Penal  Code, 
exception  i ,  the  provocation  and 
its  effects  must  be  sudden  as  well 
as  grave,  and  the  deprivation  of 
the  power  of  self-control  must 
continue  in  order  to  benefit  a  roan 
who  kills  another  under  circum- 
stances of  grave  provocation    ...       ^S 

(2)  Where  a  person  under  sentence  of 
transportation  for  life  on  a  con- 
viction for is  found  guilty  of 

on     a    subsequent     and 

different  charge,  the  only  sentence 
that  can  be  passed  on  him  accord- 
ing to  s.  303,  Penal  Code,  is  that 
of  death.     The  prisoner,  who  was 
charged  with  having  committed 
— -,    was    found    by  the  jury 
who  tried  him  to  have  been  of 
unsound  mind  at  the  time  he 
committed    the    offence.      The 
Sessions  Judge,  differing  in  that 
point  from  the  jury,  referred  the 
case  to  the  High   Court  under 
s.  263  of  the  Code  of  Criminal 
Procedure : 
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HELD.thatinacase of  this  kind, 
the  High  Court  will  not  interfere 
without  the  very  clearest  proof 
that  the  jury  were  mistaken,  and 
that  the  interest  of  justice  im- 
peratively required  the  Court  to 
take  action  under  the  extraordi- 
nary powers  conferred  upon  it  by 
s.  263,Codeof  CriminalProcedure. 

Onaconsiderationof  the  medi- 
cal evidence,  the  Court  declined 
to  interfere  with  the  verdict  of  ac- 
quittal which  the  jury  came  to  . . 
See  Evidence  (3) 


N. 


Navigable  River. 

See  Theft. 


O. 


Obstruction. 

See  Private  Dispute, 
See  Right  of  Way. 

Offence. 

See  Complaint. 


Pathway. 


P. 


See  Private  Dispute, 


Perjury. 

A  statement,  untrue  to  the  prisoner's 
knowledge,  made  upon  oath  in  the 
course  of  a  judicial  proceeding 
amounts  to ,  notwithstand- 
ing the  fact  that  the  statement 
itself  is  immaterial  to  the  matter 
before  the  Court 

Police  Officer. 

(i)  Mere  rashness  or  negligenceon  the 

part  of  a before  ordering  the 

search  of  a  man's  house  for  stolen 
property  does  not  cons^tute  an 
offence  amounting  to  violation  of 
duty  under  s.  29,  Adl  V.  of  1861. 
The  violation  there  intended  must 
be  wilful  intentional  violation  of 
some  clear  duty  or  other 

(2)  Per  Glover,  ;^.— Where  a  Sub- 
Inspector  of  Police  is  charged  with 
having  detained  prisoners  for  more 
than  24  hours,  it  is  not  necessary 
for  the  Crown  to  prove  that 
he  detained  them  with  a  guilty 
knowledge,  as  s.  124,  Act  X.  of 
.  1872,  imperatively  lays  down  that 
accused  person:»  are  on  no  account 
to  be  detained  beyond  that  time 
except  under  special  order  of  the 
Magistrate,  which  was  not  ob- 
tained in  this  case 
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Police  Officer — (Continued), 

(3)  Where  a  chowkeedar  was  charged 
under  s.  218,  Penal  Code,  with 
having  made  a  false  entry  in 
a  chowkcedaree  attendance-book, 
with  a  view  to  support  a  charge 
which  was  made  against  a  Sub- 
Inspector  of  having  made  a  false 
report  regarding  the  length  of 
absence  from  duty  of  another 
chowkeedar,  and'theteby  to  cause 
loss  or  injury  to  the  Sub-Inspect- 
or, it  was  held  that  the  intention 
was  too  remote  to  fall  within 
s.  218  ...       40 

See  Discharge, 

See  Evidence  (4) 

See  Sanction  for  Prosecution. 

Post  Office. 

(1)  Per  Kemp,  J.  {Glover,  J,,  doubt- 

ing)*—  A  he  opening  of  a  news- 
paper by  a  person  employed  in 

the ,  and  replacing  it  in   its 

envelope,  does  not  constitute  an 
offence  under  s.  48,  Act  XI V.  of 
1866,  as  it  could  not  be  said  that 
the  accused  stole,  fraudulently 
appropriated,  wilfully  secreted, 
destroyed,  or  threw  away  any 
letter  or  other  article  sent  by 
post  ...        4 

(2)  Per  Kemp  &  Glover,  ^J.— There 

must  be  a  fraudulent  intention  in 
the  act  of  the  accused  before  he 
can  be  convicted  under  s.  48.  ib. 

Preliminary  Enciuiry  by  Magistrate. 
See  Procedure  (6) 

Previous  Conviction. 

See  Deaf  and  Dumb  Person. 
See  Procedure  (4) 

Private  Agent. 

See  Mooktear, 

Private  Dispute. 

Section  62  of  the  Code  of  Criminal 
Procedure  does   not  apply  to  a 

between  two  parlies  relative 

to  a  path  ...         6 

Procedure. 

(i)  To  justify  the  setting-aside  the 
proceedings  on  a  trial,  the  error 
must  be  a  material  error  within 
the  meaning  of  s.  297  of  the  new 
Criminal  Procedure  Code — jna- 
terial  in  that  section  being  equi- 
valent to  "unless  such  error  or 
defect  has  occasioned  a  failure  of 
justice"  in  s.  283  ...      28 
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(2)  A  Magistrate  removed  a  case  to 
his  own  file  from  that  of  the  Joint 
Magistrate  after  the  latter  had 
issued  warrants  upon  th^  footing 
of    the    complaint,    and   imme- 
diately suspended   the  warrants, 
and  dismissed  the  complaint  under 
s.  67  of  the  Criminal  Procedure 
Code.  Held  that  the  Magistrate 
ought  to  have  proceeded  with  the 
case  as  from  the  stage  at  which  he 
•   found  it,  and  that  he  committed  a 
material  error  by  not  doing  so    ...       28 

(3)  The  Sessions  Judge,  differing  from 

a  majority  of  the  jury  who  acquit- 
ted the  accused,  referred  the  case 
to  the  High  Court  under  s.  263  of  . 
the  new  Code  of  Criminal  Proce- 
dure to  be  dealt  with  as  an  appeal. 
Before  proceeding  with  the  case, 
the  High  Court  considered  it  fair 
to  the  accused  to  give  him  notice 
to  bring  forward  any  objections  he 
may  have  to  the  Sessions  Judge's 
recommendation. 

On  a  consideration  of  the  evi- 
dence, the  High  Court  convicted 
the  accused  of  the  oHence  with 
which  he  had  been  charged  below.      38 

(4)  Under  s.  439  of  the  new  Criminal 

Procedure  Code,  if  it  is  intended 
to  prove  a  previous  conviction 
against  an  accused  person  for  the 
purpose  of  enhancing  the  punish- 
ment, it  is  necessary  to  state  the 
fact  of  that  previous  punishment 
in  the  charge.  If  it  is  omitted,  it 
may  be  added  to  the  charge  at 
any  time  previous  to  the  sentence 
bemg  passed,  but  not  after       ...       41 

(5)  Held,  that  a  Sessions  Jud^e  acted 

irregularly  in  at  once  trymg  and  ! 

convicting  a  persqn  who  had  been 
panted  a  conditional  pardon  by 
the  Magistrate,  and  who  had  been 
sent  up  to  the  Sessions  Court  as 
a  witness  for  the  Crown.  The 
Sessions  Judge  was  directed  to 
order  the  Magistrate  to  commit 
the  accused  to  the  Sessions  for  a 
fresh  trialafter  hearing  his  defence, 
and  examining  his  witnesses    ...       43 

(6)  Where  a    Deputy    Commissioner 

held  a  proceedmg  in  which  the 
accused  was  charged  with  forgery, 
and  usinga  forged  document,  and 
after  callingon  the  accused  during 
the  inquiry  to  make  a  statement, 
but  without  calling  on  him  to 
make  any  further  defence,  and 
after  hearing  the  whole  evidence 
both  for  the  prosecution  and  for 
the  defence,  discharged  and 
acquitted  the  accused ; 
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Held,  that  there  had  been  no 
lrial,but  that  this  was  a  proceeding 
under  Chapter  XU .  of  Act  XXV. 
of  1 86 1 ;  that,  under s.  202  of  that 
Act,  the  Magistrate  had  discretion 
to  exam  ine  the  accused,  and  under 
s.  207  to  examine  witnesses  on 
behalf  of  the  accused;  and  under 
s.  225,  the  Magistrate,  when  find- 
ing there  was  no  sufficient  ground 
for  committing  the  accused  to  the 
Sessions,  was  competent  to  dis- 
charge and  acquit  him  ...      49 

(7)  When  the  charge  has  been  framed 

and  the  defendant  put  on  his 
defence,  he  has  a  right,  under 
s.  218  of  the  Criminal  Procedure 
Code  (Act  X.  of  1872),  to  have 
the  prosecutor's  witnesses  recalled 
for  the  purpose  of  cross-examina- 
tion 

(8)  The  claim  to  recall  the  witnesses  for 

the  prosecution  is  very  different 
from  the  request  made  by  the 
accused  person  to  summon  a 
witness  under  s.  362,  Act  X. 
of  1872  ...      ih, 

(9)  No    appeal    lies    to  the   Sessions 

Court  from  ther  order  of  the  Deputy 
Magistrate  refusing  to  recall  the 
witnesses  for  the  prosecution  for 
the  purpose  of  cross-examination, 
but  the  order  is  such  an  error  as 
cannot  be  immediately  corrected 
except  by  the  interposition  of  the 
High  Court  under  its  powers  of 
superintendence  and  revision    ...      ih, 
(10)  When  a  Magistrate,  havings  called 
on  the  prisoners  for  their  defence, 
takes  the  evidence  of  a  witness, 
and  finally  ac(juits  them  of   the 
charge,  the  High  Court  has  no 
power  to  interfere  upon  a  refer- 
ence made  to  it  under  s,  296,  Act 
X.  of  1872  ...      55 

(11)  The  High  Court  has   the  power, 

under  s.  297  of  Act  X.  of  1872, 
not  only  to  order  the  accused  to 
be  tried,  but  also  to  be  committed 
for  trial,  if  it  appear  to  the  High 
Court  that  the  accused  was  impro- 
perly discharged ;  but  from  the 
absence  of  the  words  *'  order  him 
to  be  tried  "  in  s.  296,  it  seems  that 
a  Magistrate  is  not  empowered 
under  that  section  to  direct  a 
subordinate  Court  to  take  further 
evidence  in  a  similar  case  ...       56 

(12)  Where  a  case  is  referred    to    the 

High  Court  under  s.  287,  Act  X. 
of  1872,  the  Court  is  bound,  under 
s.  28S  of  the  same  Act,  to  go  into 
the  facts  of  the  case,  alUiou^ 
the  conviction  was  by  the  verdict 
ofajur>'  ...       57 


INDRX   (criminal   RULINGS). 


xivii 


Procedure — (ContinuedJ , 

(13)  By  s.  297  of  the  Criminal  Proce- 
dufe  (>ode,  the  Court  can  deal 
with  the  case  of  a  prisoner  who 
does  not  appeal,  and  is  authorized 
to  pass  such  **  order,"  sentence,  or 
judgment  as  it  thinks  fit  ...       57 

See  Acquittal  (i) 

See  Insanity  (1)  (2) 

See  License  (1) 

Proclamation. 

See  Attachment  (i)  (2) 

Punishment. 

The  fact  that,  except  death ,  no 

more  severe  than  that  which 
the  prisoner  is  undergoing  at  the 
time  of  the  commission  of  the 
offence  can  be  inflicted  is  not  of 
it^If  sufficient  to  justify  the  Court 
in  condemning  the  convict  to 
death  ...       68 

See  Procedure  (4) 

R. 

Receiving  Stolen  Property. 

Where  a  person  was  charged  under 

s.  411  of  the  Penal  Code  with 

(rubber,  the  produce  of  the 
Government  forests  at  Cachar), 
and  it  was  not  proved  that  the 
rubber  came  from  the  Government 
forests,  or  that  it  was  stolen  pro- 
perty, and  that  the  prisoner  knew 
that  It  was  stolen  property,  it  was 
held  that  the  conviction  under 
S.411  was  bad,  and  that  he  could 
not  be  convicted  of  smuggling — 
smuggling  India-rubber  not  being 
an  of^nce  under  the  Penal  Code.      37 

Recognizance. 

See  Breach  of  the  Peace  (2)  (5) 
See  Security  (i)  (2) 

Right  of  Cross-examination  of  Witnesses. 
See  Procedure  (7) 

Right  of  Way. 

Although  a  road  may  be  a  private  one, 
a  Deputy  Magistrate  has  jurisdic- 
tion to  make  an  order  under 
s.3o8,Codeof  Criminal  Procedure, 
if  it  appears  that  s.  320  applies  to 
it,  that  is,  if  it  is  open  to  the  use 
of  a  certain  class  of  persons  who 
used  it  a  few  days  before  the 
occurrence  of  the  dispute  ...       33 


Rioting. 


See  Unlawful  Assembly. 


Roobokarbb. 

See  Breach  of  the  Peace  (i) 

RUBBBR. 

See  Receiving  Stolen  Property, 


S. 

Sanction  for  Prosecution-, 

Where  a  person  was  accused  under 
s.  182  of  the  Penal  Code  with 
having  given  false  information  to 
a  head-constable,  it  was  held  that 
the  provisions  of  s.  168  of  the 
Code  of  Criminal  Procedure  had 
been  sufficiently  complied  with, 
inasmuch  as  the  Lower  Appellate 
Court  stated  in  its  judgment  that 
"the  case  had  been  forwarded 
under  s.  182  by  the  officer 
in  charge  of  the  District  Superin- 
tendent's office  " — the  District 
Superintendent  being  the  official 
superior  of  the  head-constable  ...       33 

Search  of  House. 

See  False  Charge. 
See  Police  Officer  (i) 

Security. 

(i)  A  .Magistrate  should  have  due 
regard  to  the  circumstances  of  the 
case  and  the  means  of  the  parties, 
when  fixing  the  amount  in  which 
the  sureties  should  be  bound  in  a 
case  under  s.  284  of  the  Code  of 
Criminal  Procedure.  Under  the 
provisions  of  s.  293,  a  Magistrate 
cannot  direct  the  forfeiture  of  a 

W portion  of  the  penalty  ...         i 

,  ,  here  the  amount,  of  the  recogni- 
zances was  wholly  out  of  propor- 
tion to  the  nature  of  the  dispute, 
and  to  the  means  of  the  parties, 
the  HighCourtheld  that  they  could 
not  interfere,  but  the  Government  • 
might  be  moved  in  the  matter  ...       ib. 

(3)  Where  sureties,  who  were  required 
to  show  cause  under  s.  305  of  the 
Code  of  Criminal  Procedure  why 
the  bond  executed  by  them  should 
not  be  put  in  force,  failed  to 
establish  by  evidence  the  state- 
ments which  they  made,  it  was 
held  that  the  order  putting  the 
bond  in  force  was  a  proper  one.       29 

(4)  Per  P/ttfar,y.— Although  the  form 
of  security-bond  given  in  the 
Form  (F)  of  the  Appendix  com- 
bines two  bonds,  namely,  one  for 
the  principal,  and  one  on  the  part 
of  the  sureties,  the  provisions  even 
of  s.  300  would  be  complied  with  ^ 
if  these  two  bonds  were  upon  two 
pieces  of  paper  instead  01  one  ...      ib. 

Sentence. 

See  Murder  (2) 

Smuggling. 

See  Receiving  Stolen  Property, 

Statement  by  Deceased. 
See  Evidence  (3) 
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Stolen  Property. 

See  Police  Officer  (i) 


Sub- Inspector. 

See  Discharge. 

See  Police  Officer  (2) 


Surety. 


See  Sect4rity. 


T. 


Theft, 

The  taking  fish  in  that  portion  of  a 
nayipfable  river  over  which  a  right 
of  julkur  exists  in  another  person 
does  not  fall  within  s.  378,  Penal 
Code 

Transfer  of  Case. 

See  Procedure  (2) 


47 


Trial  of  Case. 

See  Procedure  (2) 


U. 


Unlawful  Aj^srmbly. 

It  cannot  be  said  that  a  person  in  ten- 
tionallyjoinsan——,  or  continues 
in  it,  when  it  appears  from  the 
evidence  that  he  went  to  the  place 

where  the   members  of  the 

were  ^fathered  to  prevent  mischief 
betnj^  done  to  his  own  property 
which  he  had  a  ri^ht  to  protect . , . 


66 


VV. 


Warrant. 


See  Attachment  (i)  (2)  (3) 
See  Procedure  (2) 

Withdrawal  of  Complaint. 
See  Acquittal  (2) 
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RULES  AND  ORDERS  OF  THE  HIGH  COURT. 


Notification. — List  of  the  authorized  holi- 
days for  the  year  1873 
Criminal  C.  O.  No.  1.-  -Warrants  for  sen- 
tences exceeding  two  years  to  be  on 
paper  of  a  superior  quality,  and 
Sessions  Judges  to  indent  accordingly. 

Rules. — Rules  on  Original  Side  regarding 
the  payment  of  High  Court  stamps 
on  depositions,  Sec,  and  the  effect  of 
non-payment 
Civil  C.  O.  No.  I. — Prescribes  form  of 
diary  to  be  kept  by  Small  Cause  Court 
Judges,  to  be  submitted  monthly    ... 

Criminal  C.  Memo.  No.  i.— Circulates 
letter  to  Superintendent  uf  Stationery 
regarding  monthly  statement  showing 
the  average  duration  of  cases  before 
the  Magisterial  authorities 

Civil  C.  O.  No.  2.  —Draws  attention  to  a 
Circular  Order  of  the  Board  of  Reve- 
nue, and  enjoins  vigilance  with  a  view 
to  guard  against  fraud  and  forgery  of 
adhesive  Court -fee  stamps 

Civil  C.  O.  No.  3.  -Asks  for  information 
with  a  view  to  the  establishment  of 
"  Bar  Libraries  "  at  Sudder  Stations. 

Criminal  C.  O.  No.  2. — Supersedes  war- 
rants for  the  release  of  accused  per- 
sons. Prisoners  to  be  directed  to  be 
set  at  liberty 

Rules. — Rules  requiring  particulars  of 
property  to  be  given  in  petitions  for 
probates,   &c. 

Rules. — Rules  regarding  the  admission  of 
special  appeals 

Civil  C.O.No.  4. — Directs  District  Judges 
to  append  statement  of  the  cause  of 
rejection  to  all  orders  rejecting  appli- 
cations of  candidates  to  the  Pleader- 
ship  Rxamination 

Civil  C.  Memo.  No.  i. — Draws  attention 
to  the  Civil  Leave  Code  which  requires 
urgent  necessity  to  be  shown  in  appli- 
cations byjudicial officers  for  privilege 
leave.  .  . 

Civil  C,  O.  No.  5. — Prescribes  two  forms  of 
warrants  for  adoption  by  Civil  Courts 
when  committing  Civil  prisoners  to  jail 

Criminal  C.  O.  No.  3. — Modifies  Form  of 
Warrant  for  sentences  of  death 
(No.  i)  prescribed  by  Circular  Order 
of  February  1870 

Criminal  Memo.  No.  2. — Circulates  letter 
explaining  how  the  average  duration- 
statement  is  to  be  filled  up 


2 


4 


mm 

0 


Civil  C.  O.  No.  6. — Directs  the  disconti- 
nuance of  the  submission  of  explana- 
tions regarding  the  cause  of  delay  in 
the  disposal  of  civil  suits  and  appeals, 
which  are  in  future  to  be  reviewed  by 
District  Judges 

Civil  C.  Memo.  No.  3.  -Requests  Officers 
who  have  two  departments  to  attend  to, 
to  indicate  in  their  periodical  returns 
the  number  of  days  of  sitting  in  each 
department 

Criminal  C.  O.  No.  4. — Directs  disconti- 
nuance of  certain  Registers  prescribed 
by  the  late  Sudder  Court's  Circular 
No.  144,  dated  i6th  August  1843     ... 

Civil  C.  Memo.  No.  2. — Circulates  list  of 
headings  in  order  to  the  correct  and 
uniform  filling  up  of  column  i  of  the 
Annual  Judicial  Statement  Bi  for 
1872 

Civil  C.O.No.  7.— Draws  attention  to 
Circular  Order  of  1863,  and  enjoins 
Judges  to  take  their  seats  punctually. 

Criminal  C.  O.  No.  5.  -Prescribes  new 
forms  of  warrants  for  capital  and  other 
sentences 

Civil  C.  Memo.  No.  4,  -Circulates  letter 
regarding  the  refund  of  examination 
fees  realized  from  candidates  for  enrol- 
ment us  Pleaders  and  Mookhtears... 

Circular  Memo.   No.  5.     District  Judges 
and  Judicial  Commissioners  to  submit 
returns    regarding   the   duties    per- 
formed by,  the  cost  of,  and  realization 
of  fees  by.  Civil  Courts  Ameens 

Criminal  C.  O.  No.  6, — Directs  the  discon- 
tinuance of  the  detailed  registers  of 
fines  in  the  vernacular 

Circular  O.  No.  7. — Instructions  as  to  pre- 
paration of  Quarterly  Statement  D 
prescribed  by  Circular  Order  No.  31, 
dated  4th  November  1870 

Circular  O.  No.  8.  —Circular  Order  No.  14 
of  the  2 1  St  May  1862  of  the  late  Sudder 
Court  recalledf.  High  Court  reserves 
to  itself  power  of  calling  for  explana- 
tions regarding  the  issue  of  warrants 
or  summons  by  Magistrates 

Circular  O.N0.8. — Book  Circular  No.  II L 
-153  of  the  Chief  Court,  respecting 
decrees  made  in  certain  cases  giving 
oppressive  rates  of  interest,  published 
for  the  consideration  of  all  Civil  Courts 
in  the  Lower  Provinces 
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REVENUE  CIRCULARS. 


January  18"]^. 

No.  I. — Addition  to  Rule  12,  section  5, 
Chapter  VI.,  page  121,  of  Board's 
Kiites,  regarding  security- bonds 

No.  2. — The  additional  compensation  of  1 5 
per  cent,  should  always  be  paid  when 
land  is  taken  for  public  purposes  under 
Act  X.  of  1870,  except  in  cases  of 
special  agreement 

^o,  3. — .Alterations  in  section  7,  Chapter 
VI.,  Board's  Rufes,  regarding  leave 
rules  and  absentee  allowances 

No.  4. — New  rule  added  to  instructions 
regarding  the  administration  of  Act 
X.  of  1870 
■No.  5. — Alteration  in  Board's  Rules, 
clause  3,  para.  7,  page  114,  admit- 
ting Inspectors  of  Police  to  share  in 
special  rewards  granted  in  cases  of 
non-realization  of  fines  linder  the  Ex- 
cise and  Opium  Laws 

No.  6. — Provides  against  the  insufficiency 
of  stamps  in  Sub-di  visions  and  Moon- 

siff  ees 

I 

February  i8y^. 

No.  I. — ^The  Towjih  Statement  is  not 
intended  to  supersede  Return  No.  X., 
and  need  not  be  employed  unless 
found  useful 

No.  2. — Lays  down  amended  Rules  re- 
garding the  payment  of  rewards  in 
cases  where  fines  are  not  at  once  re- 
alized under  the  Opium  Laws 

No.  3.— Addition  to  Rule  XL.  of  the  Salt 
Manual 

No.  4. — District  Officers  to  war.n  the  Police 
as  to  their  duties  and  responsibilities 
in  the  matter  of  checking  dealings  in 
illicit  spirits 
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March  iSy;^, 

No.  I.— -Land Acquisition  Act X. of  1870...  5 
No.  2. — Returns  of  sale-proceeds  of  the 

produce  of  Government  lands  ...  5 

No.  3. — Embezzlement  of  stamps  ...  5 

April  1873, 

No.  I.— Table  E5,  Return  XLL.  "Register 
of  Transfer,"  to  show  the  transfers 
made  during  the  year  to  which  the 
return  refers  ...         5 

No.  2. — Land   acquisition    instructions — 

Temporary  agreements  ...         5 

No.  3. — Further  Rule  added  to  Rules  at 
page  21 1,  regarding  estimates  of  re- 
quirements from  the  Record  Grant  ...         6 

No.  4. — Alterations  in    Board's  Rules  at 

pages  357  and  222  ...         6 

No.  5. — Instructions  to  Officers  engaged 

in  Land  revenue  settlements  ...         7 

No.  6. — Amendment   of     Board     Rules, 

clause  6,  p.  125  ...         7 

No.  7. — Instructions  to  District  Officers 
regarding  Return  XXXL,  Table  VI., 
heading  XI L,  Miscellaneous  ...         7 

No.  8. — Alterations  in  the  Form  of  Table 

III.,  Return  No.  X.  ...         7 

No.  9. — Addition   to  Board  Rules,  clause 

24A,  section  3,  p.  276  ...         8 

May  i8yj. 

No.  I. — Instructions  regarding  the  dis- 
posal of  all  lands  along  the  sides  of  roads       8 

No.  2. — Instructions  to  Officers  employed 

in  takingup  lands  under  Act  X.  of  1870        8 

No.  3. — Addition  to  Government  Orders, 

part  g,  Land  Acquisition  Act  ...         8 

No.  4. — Directions  as  to  the  filling-up  of 

Table  IL  of  Return  No.  XVI.         ...         8 
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CIVIL  RULINGS. 


The  20th  November  1872. 

Present : 

Bir  James  \V.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel. 

Sitit  for  Confirmation  of  Possession— Declara- 
tory Decree— Evidence— Concurrent  Judg- 
ments of  Indian  Courts. 

On  Appeal  from  the  High  Court  of  Judi- 
cature  at  Fort  William  in  Bengal* 

Sheik  Torab  Ally 
versus 
Sheik  Mahomed  Takkee  and  others. 

Mr.  J.  D,  Bell  for  Appellant. 
Mr.  John  Cutler  for  Respondents. 

When  a  plaintiff  sues  for  confirmation  of  possession, 
and  seeks  a  declaratory  decree,  he  must  make  out  his 
title  affirmatively.  If  the  Indian  Courts  agree  in  hold- 
ing that  be  has  not  done  so.  even  though  the  High 
Court  may  not  have  attended  to  the  depositions  of 
material  witnesses,  the  Judicial  Committee  will  not 
disturb  the  decision  of  the  High  Court. 

This-  was  an  appeal  from  a  decree  of  the 
;  High  Court  of  Calcutta,  dated  the  2nd  June 
1 1864,  affirming  a  decree  of  the  Judges  of 
Behar,  dated  the  3rd  October  1863. 

:  The  plaint  stated  that  the  plaintiff  (the 
1  sppellant)  sued  for  relief  from  injury  and 
for  confirmation  of  possession  of  10  annas 
tnd  a  fraction  being  his  property,  and  i  anna 
and  a  fraction  being  the  right  of  lease  and 
sob-lease  of  a  certain  mouzah«  and  that  some 


*  From  the  judgment  of  Kemp  and  Glover,  JJ.,  in 
Rtfobr  Appeal  No.  574  of  1863,  decided  2nd  June 

Vol.  XIX. 


of  the  respondents  had  instituted  proceedings 
under  Act  IV.  of  1840  as  mentioned  in  the 
judgment  of  the  Judicial  Committee.  As  to 
the  10  annas  and  a  fraction,  the  appellant 
claimed  to  have  bought  them  with  other  pro- 
perty for  Rs.  15,000  from  Bebee  Jan,  who, 
on  the  29th  Bysack  1358,  executed  a  deed  of 
sale  to  him,  and,  on  the  same  day,  a  deed  of 
remission  of  the  balances  of  the  purchase- 
money  remaining  after  the  appellant  had 
paid  of!  a  mortgage  of  about  Rs.  1,500. 
The  deeds  of  sale  and  remission  were  not 
produced  in  the  suit,  but  were  alleged  to  have 
been  filed  by  a  pleader  on  behalf  of  the 
appellant  in  some  previous  proceedings  in 
the  Moonsiff's  Court  at  Behar,  and  burnt 
there  during  the  mutinies  in  1857. 

Of  the  respondents,  the  two  first  (two  of 
the  appellant's  brothers)  admitted  his  title. 
The  third,  fourth,  fifth,  sixth,  and  seventh  (his 
other  brothers  and  sisters),  and  some  of  the 
others  claiming  under  them,  alleged  that  the 
10  annas  and  a  fraction  had  been  purchased 
benamee  in  the  name  of  Bebee  Jan  by  her 
husband  Mahomed  Afzul,  and,  therefore,  was 
not  hers  in  absolute  right;  on  the  contrary, 
they  alleged  that  she  executed  an  ikrarnama 
(which  was  not  produced)  to  the  effect  that, 
on  her  death,  the  property  should  go  to  her 
husband's  heirs.  The  remaining  respondents 
claimed  the  proprietary  right  in  the  i  anna 
and  a  fraction. 

Among  the  depositions  of  the  appellant's 
witnesses  were  those  of  the  writer  of  the 
alleged  deeds,  of  eight  attesting  witnesses,  of 
the  pleader  who  alleged  that  he  filed  both 
deeds  in  the  Moonsiff's  Court,  and  of  six 
other  witnesses  who  deposed  to  the  exist- 
ence of  the  deeds  and  to  their  destruction  as 
above.  The  Zillah  Judge,  00  the  3rd  of 
October  1863,  dismissed  the  suit  with  costs. 
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Tbe  High  Court  on  appeal  upheld  the  deci- 
sion of  the  Zillah  Judge.  In  the  judgment 
of  the  High  Court,  dated  the  2nd  of  June 
1864,  the  points  for  consideration  were  thus 
stated  :  (i)  Did  the  property  belong  to  Bebee 
Jan  in  sole  right?  (2)  Is  the  sale  by  her  to 
the  appellant  proved?  (3)  This  appellant 
being  undoubtedly  a  shareholder  in  the 
estate,  was  the  Civil  Judge  right  in  dismiss- 
ing his  claim  entirely  ?  On  the  first  question, 
after  laying  down  that  secondary  evidence 


This,  next  to  the  deed  of  sale,  was  tbe  mo^ 
important  document  entrusted  toMeher  Alif,.f 
but,  strange  to  say,  he  does  not  even  mention. 
it  in  his  deposition.  Under  such  circaBi»« 
stances,  we  think  that  the  secondary  evidence^ 
of  the  existence  of  the  kobala  addaced  hfi 
the  appellant  is  inadmissible.  Bat, 
it  not  so,  what  are  the  circumstances  of  this? 
case  ?  The  date  of  the  alleged  kobala  is  the 
29ih  of  Bysack  1258  Fuslee,  the  very  day* 
we  observe,  on  which  Bebee  Jan  died.     Tbe 


could  not  be  given  of  the  contents  of  the  >  mafeenama,  granting  for  the  sake  of  argu- 


ikrarnama,  the  judgment  proceeded  as  fol- 
lows : — 

"Taking,  however,  all  the  circumstances 
into  consideration,  we  think  that  there  is  suffi- 
cient proof  that  the  property  in  question  did 
not  really  belong  to  Bebee  Jan,  but  to  her 
husband  Sheik  Afzul.     But,  were  it  other- 


ment  that  there  was  such  a  document,  is 
dated  the  same  day ;  so  that  admitting  for  tbe  ^ 
moment  that  Bebee  Jan,  on  the  day  of  her* 
death,  executed  these  documents  in  favor  of 
Torab  Ally,  there  would  still  be  a  difficulty' 
in  the  laiter's  way  on  the  well-cstablisbed 
rule  of  Mahomedan  law,  which  restricts 
wise,  we  think  there  is  no  proof  of  the  appel-  ,  death-bed  gifts  to  certain  narrow  limits  :  the 
Rant's  allegation  in  the  second  issue.  Sheik  ,  whole  matter  must  stand,  or  fall  together.  If* 
Torab  Ally  bases  his  claim  on  purchase  from  I  that  is,  Bebee  Jan  sold  the  property  to  Ae 
Bebee  Jan.  He  must  prove  this  before  he  1  appellant,  she  likewise  forgave  him  tbe 
can  recover.  Now  his  statement  is  that  1  purchase-money,  her  conveyance,  therefore^ 
Bebee  Jan  sold  the  property  to  him,  and  '  was  an  ordinary  gift ;  and  as  the  donor  died 
executed  a  deed  of  sale  on  the  29th  of  |  on  the  very  same  day,  the  gift  became  a 
Bysack  1258  Fuslee.  The  kobala  is  not  death-bed  gift,  and,  consequently,  illegal  to 
produced,  nor  have  any  of  its  attesting  wit-  the  extent  claimed.  So  much  for  the  only 
nesses  been  examined.  It  is  said  to  have  been  ,  direct  evidence  adduced  in  support  of  the 
burnt  daring  the  mutinies  in  1857,  whilst  in  1  kobala.  On  the  other  hand,  there  is  very 
the  Moonsiff's  record-room  at  Gya;  and  a  1  respectable  testimony  to  show  that  Bebee  ' 
witness,  Sheik  Meher  Ally,  formerly  employ-  Jan,  although  the  nominal  owner  of  the  pro- 
ed  as  a  pleader  by  Torab  Ally,  deposes  that  he  j  periy,  was  not  the  real  one ;  and  that  after  her 
filed  it  in  a  case  before  the  Moonsiff  in  which  death,  Torab  Ally  was  in  possession  merely 
the  said  Torab  Ally  appeared  as  iniervenbr.  '  as  manager  and  trustee  for  the  younger 
This  witness,  an  old  man  of  75,  remembered  i  members  of  the  family;  none  of  the  docti- 
exactly  the  date  of  this  kobala,  the  names  of    ments  filed  prove  her  sole  or  absolute  posses 


the  parties,  and  the  precise  thing  sold ;  but 
though  he  put  in  on  this  occasion  no  less  than 


sion  any  more  than  Bebee  Jan's  before  bim. 
Taking,  therefore,  all  the  circumstances  into 


seven  other  deeds  of  sale  on  the  part  of  his  1  consideration,  we  think  that  the  appellant 
client,  he  could  not  call  to  mind  a  single  parti- 1  has  not  proved  either  Bebee  Jan's  absolute 
cular  about  any  one  of  them.  This  is  the  ;  ownership  in  the  disputed  property,  or  her 
only  direct  evidence  of  the  existence  of  the  !  conveyance  und.er  a  kobala  to  himself;  and 
kobala,  and  it  is,  we  think,  open  to  suspicion  I  that,  as  this  forms  the  basis  of  his  claim,  he 
for  various  reasons.    There  is  no  satisfactory  I  cannot  recover." 

evidence  that  the  deed  in  question  was  ever  On  the  third  question,  the  High  Court  held 
filed  in  the  Moonsiff's  Court — equally  none  !  that,  as  the  respondent  admitted  the  appel- 
that  it  was  ever  destroyed  in  the  mutinies,  lant's  right  to  a  share  of  his  father's  property. 
The  only  thing  in  support  of  it  is  the  testimony  |  and  that  he  had  always  been  in  possession  of 
of  a  single  witness,  whose  statements  are  ;  it,  and  as  the  amount  of  such  share  is  settled 
irrecopcileable  with  the  circumstances  of  the  !  by  the  principles  of  Mahomedan  law,  there 
case,  and  with  each  other.  It  appears,  more- ',  was  no  need  for  the  Court  to  declare  it. 
over,  from  the  list  of  documents  said  to  have  .  Air.  Bell,  for  the  appellant,  contended  (i) 
been  filed  by  Meher  Ally,  and  for  whiich  he  |  that  the  evidence  was  not  sufficient  to  justify 
stales  that  he  gave  a  receipt,  that  amongst  '  the  finding  of  the  High  Court  that  the  pro- 
them  was  a  mafeenama  executed  by  Bebee  \  perty  did  not  belong  to  Bebee  Jan  in  absolute 
Jan  on  the  same  day  as  the  kobala,  by  which  right;  (2)  that  the  High  Court  were  totally 
she  excused  her  vendor  from  payment  of  the  wrong  in  saying  that  there  was  only  one 
consideration-money  on  acconrit  of  the  sale.  1  witness  to  the  existence  of  the  deed  of  sale, 
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lad  that  none  of  the  attesting  witnesses  had 
ken  ezamioed,  inasmuch  as  the  writer  of  the 
Iced  and  all  the  attesting  witnesses  had  been 
BDunined,  and  there  was  a  mass  of  respectable 
ettimony  to  the  existence  of  the  deed ;  (3) 
iiat  Bebee  Jan  died  in  the'  month  of  Jeic, 
iS  de{K>sed  to  by  appellant's  witnesses,  and 
Bt  on  the  29th  Bysack ;  (4)  that  there 
las  no  issae  raising  the  invalidity  of  the 
leed  of  sale,  and  remission  looked  at  as  a 
kath-bed  gift. 

Mr,  y.  Culler  for  the  principal  respond- 
ents, after  stating  that  he  did  not  appear  for 
the  respondents  claiming  the  proprietary  right 
A  the  I  anna  and  a  fraction  (as  to  which 
lothing  bad  been  said  in  argument  on  behalf 
»f  appellant),  contended  (i)  that  nothing  had 
>een  shown  to  induce  their  Lordships  to  over- 
tale  the  finding  of  the  High  Court,  negativ- 
^g  the  absolute  ownership  of  Bebee  Jan, 
bonded,  as  it  was,  upon  the  testimony  of 
tkirteen  witnesses  that  she  was  a  benamee- 
lir;  (2)  that,  even  if  the  High  Court  had 
Dterlooked  the  depositions  of  some  of  the 
witnesses,  there  was  sufficient  other  evidence 
b  justify  them  in  finding  that  the  existence 
xk  the  alleged  deed  of  sale  was  not  proved ; 
(3]  that,  as  both  Courts  had  found  the  29th 
Bysack  as  the  date  of  Bebee  Jan's  death,  the 
^ds  of  sale  and  remission  were  void  as  a 
Sevice  to  defeat  the  Mahomedan  law  of  death- 
bed gifts,  and  that  this  contention  was  tenable 
Upon  the  first  issue  in  the  suit ;  (4)  that  the 
ippellant,  being,  as  he  alleged,  in  possession, 
was  not  entitled   to  a  declaratory  decree, 
because  he  could  not  ask  for  any  consequen- 
tial relief  (Rooke  vs.  Lord  Kensington,  2  Kay 
t  Johnson   761);    (5)  that,   to   entitle   the' 
ippellant  to  a  declaratory  decree,  he  must 
esublish    his    title    affirmatively,    the    onui 
frobandi  being  on  him  (Rossonada  Ray  a  vs. 
Sitharame  Pillai,  2  Mad.  H.  C.  Rep.  171), 
and  that  he  had  not  done  so  in  this  case. 
The  improbabilities  of  his   story   must  be 
kx^ed  to,  and  regard  had  to  the  fact  that 
Bebee    Jan^  was     a    purdanasheen    (Grish 
Chunder  Lahoree  vs.  Bhuggobuttee  Debia,* 
13  Moo.  I.  A.   43 1);  that  she  was  alleged 
to  have  executed  these  deeds  on  the  day  of 
her  death,  when  she  could  not  be  supposed 
to  be  in   possession  of    her  full   faculties 
0£ennaroonissa  Begum  vs.  Mirza  Syfoolah 
than,  5    W.  R.,   C.   R,    198);    and    that 
iie  inadequacy  of  the  consideration  showed 
Miat,  if  anything,  it  was  a  gift  (Doe  vs.  Rout- 
ifcdge,  Cooper  705). 


»  14  W,  R.,  P.  C,  7. 


Mr,  Bell  in  reply  admitted  that  the  appeal 
must  be  dismissed  as  regarded  the  respond- 
ent's claiming  the  i  anna  and  a  fraction, 
but  urged  the  importaince  to  his  client  of  a 
declaratory  decree;  and  that  if  the  appeal 
were  dismissed  at  all,  it  should  be  without 
prejudice  to  any  future  proceedings. 

Sir  Barnes  Peacock  delivered  the  following 
judgment : — 

This  is  a  suit  brought  for  confirmation  of 
possession. 

It  appears  that  Sheik  Mahomed  Afzul  had 
three  wives.  By  his  wife  Mussamut  Wuj jeeha 
he  had  several  children,  namely,  the  appellant 
and  the  respondent  in  this  suit.  His  wife 
Bebee  Jan  had  no  issue.  Sheik  Torab  Ally, 
the  appellant  in  this  suit,  claims  to  be  entitled 
to  certain  property  which,  he  says,  belonged 
to  Bebee  Jan,  who,  he  says,  conveyed  it  to 
him  by  a  bill  of  sale,  and  afterwards  remitted 
to  him  the  whole  of  the  purchase- money, 
with  the  exception  of  a  small  portion  which 
he  paid  off  to  a  mortgagee.  The  respondentSi 
his  brothers  and  sisters,  say  that  the  property 
did  not  belong  to  Bebee  Jan  in  her  own  right, 
but  that  it  was  purchased  by  Mahomed 
Afzul,  her  husband,  in  her  name  benameefor 
him ;  and,  consequently,  that,  upon  his  death, 
it  became  vested  in  the  respondents  and  the 
plaintiff,  as  his  heirs. 

The  two  main  questions  in  the  suit  were : 
First,  whether  Bebee  Jan  bought  the  pro- 
perty for  her  own  benefit,  or  whether  it  was 
purchased  by  her  husband  in  her  name 
benamee  for  himself ;  and,  secondly,  whether, 
assuming  that  the  property  belonged  to 
Bebee  Jan  in  her  own  right,  and  that  she  did 
not  hold  it  benamee  for  her  husband,  she  con- 
veyed it  by  bill  of  sale  to  Sheik  Torab  Ally. 

Now  this  is  a  suit  not  for  relief,  but  for 
confirmation  of  possession.  The  plaintiff 
says  that  he  sues  on  a  claim  for  relief  from 
injury  and  for  the  confirmation  of  his  posses- 
sion. He  then  states  that  the  defendants 
commenced  a  proceeding  against  him  under 
Act  IV.  of  1840,  claiming  that  he  was  about  to' 
injure  them,  and  that  if  the  Magistrate  did  not 
interfere,  a  riot  would  take  place ;  that  the. 
Magistrate  did  interfere  and  decided  in  favor 
of  the  plaintiff.  The  Magistrate  had  no  right 
whatever  to  enter  into  any  question  of  title. 
He  was  simply  to  decide  as  to  who  was  the 
person  in  possession.  The  plaintiff  says: 
"  He  decided  that  I  was  in  possession,  and 
''that  I  was  to  be  retained  in  possession;" 
but,  subsequently,  that  decision  of  the  Magis- 
trate was  reversed  by  the  Sessions  Judge, 
Then  he  says :  "  From  that  date,  the  clefend- 
'<ants  have  been  practising  various  frauds, 
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''  and  raising  disputes  against  my  possession. 
''  The  cause  of  action  arose  from  the  passing 
*'  of  the  said  decision  of  the  Court  of  Circuit. 
''I  pray  that  by,  issuing  summons  to  the 
'^  defendants,  and  making  investigations 
*'  required  by  the  Court,  my  possession  of  the 
''property  claimed  may  be  ordered  to  be 
''confirmed,"  that  is,  he  asked  not  merely 
that  he  should  be  retained  in  possession,  but 
that  the  Court  should  declare  affirmatively 
that  this  possession  was  accompanied  by  title. 
This  involves  the  necessity  of  determining 
the  two  questions  to  which  I  have  referred. 

Now  the  evidence  upon  both  those  points 
was  exceedingly  unsatisfactory.  If  the 
plaintiff  meant  that  the  Court  should  declare 
that  the  property  belonged  to  Bebee  Jan,  it 
was  necessary  for  him,  in  a  suit  of  this  nature, 
in  which  he  asked  for  .an  affirmation  of  his 
title,  to  show  affimatively  how  the  property 
became  vested  in  Bebee  Jan,  and  out  of 
whose  money  the  property  was  purchased. 
But  he  has  failed  to  do  that,  and  their  Lord- 
ships are  of  opinion  that  he  has  not  proved 
affirmatively  that  the  property  did  belong  to 
Bebee  Jan  in  her  own  right. 

Then,  with  regard  to  the  bill  of  sale,  some 
of  the  witnesses  prove  that  a  bill  of  sale  was 
executed  by  Bebee  Jan  on  the  29th  of  By  sack 
1258.  Both  the  Judge  in  the  Court  below, 
and  the  Judges  of  the  High  Court,  have 
found  as  a  fact  that  Bebee  Jan  died  on  that 
very  day ;  and  it  certainly  is  very  inconsistent 
with  the  whole  of  the  evidence  that,  if  she 
died  on  the  29th  of  Bysack  1258,  she  should 
have  executed  a  deed  on  that  very  day  in 
the  manner  in  which  the  witnesses  depose 
that  it  was  executed. 

The  deed  is  not  forthcoming,  and  the 
excuse  for  not  producing  it  is,  that  the 
plaintiff  intervened  in  a  suit  in  the  Moonsiff's 
Court  between  other  parties;  that  he  gave 
this  deed  and  another  deed,  to  which  we  shall 
presently  advert,  to  his  pleader;  that  that 
pleader  gave  him  a  receipt  for  the  two  deeds, 
and  filed  them  in  the  Moonsiff's  Court ;  and 
that,  during  the  mutiny,  the  records  of  the 
Moonsiff's  Court  having  been  destroyed  by 
the  mutineers,  those  two  deeds  are  not  forth- 
coming. 

It  is  a  very  important  fact  that,  there  being 
two  deeds,  namely,  the  deed  of  sale  and  the 
deed  of  remission,  and  the  pleader  having 
given  his  receipt  for  those  two  deeds,  the 
only  deed  which  in  the  record  of  the.Moonsiff 
is  stated  to  have  been  lodged  in  his'  Court  is 
the  deed  of  sale.  There  is  nothing  on  the 
records  of  the  Moonsiff's  Court  to  show  that 
the  deed  of  remission  was  lodged.    We  have, 


therefore,  only  the  evidence  of  the  pleadcr^< 
that  he  lodged  that  deed  as  against  the 
that,  in  the  record  of  the  proceedings  of 
Moonsiff  as  to  the  documents  which 
lodged  in  his  Court,  no  notice  whatever 
taken  of  the  deed  of  remission.  • 

If  that  deed  of  remission  existed  and 
not  lodged  in  the  Moonsiff's  Court,  it 
not  have  been  destroyed  with  the  other  recorded 
of  the  Moonsiff,  and  it  ought  to  be  foitl 
ing.     If  it  existed,  and  was  not  destroyed, 
would   have    been  very    important   that 
should  be  produced  to  the  Court,  because  i 
all  probability  that  deed  would  have  red; 
the  bill  of  sale.    The  remission  is  said  to  have 
been  executed  under  these  circumstances r^ 
The  plaintiff  was  to  pay  to  Bebee  Jan  Rk 
15,000  as  the  purchase-money  o(  the  pro- 
perty;   he  says    that  he  paid    out   of  tht 
purchase-money  to  the  holder  of  a   zur-i* 
peshgee  lease   about  Rs.    1,400,  and  that 
then  Bebee  Jan  excused  him  by  this  deed 
from  paying  the  remainder  of  the  purchase* 
money.    It  is  most  extraordinary  that  all 
this  should  have  taken  place  on  the  day 
of    the    lady's    death;     that,    in    the    first 
place,  she  should  have  executed  to  him  aa 
absolute  bill  of  sale,  treating  Rs.  i5,cxx)  ar 
the  purchase- money ;  that  on  that  same  d^ 
she  should  have  executed  to  him  a  remission 
of  the   remainder  of  the  purchase-money; 
giving  him  credit  only  for  that  portion  which 
be  had  paid  off  to  the  holder  of  the  zur-i- 
peshgee.    If  he  did  pay  off  the  zur-i-peshgee 
or  mortgage,  there  is  no  reason  given  why 
the  zur-i-peshgee  holder  has  not  been  called 
as  a  witness.     His  evidence  would  have  beea 
most  important.     If  the  case   is  true,  be 
would  have  said  :  "  I  was  the  holder  of  a  zur-i- 
"  peshgee  lease.    I  was  paid  off  the  amount 
*'  of  my  mortgage  by  the  appellant,  and  I 
"  delivered  up  my  zur-i-peshgee  lease  to  him;" 
but  neither  the  holder  of  the  zur-i-peshgee 
lease,  nor  the  lease  itself,  which  was  paid  off, 
is  produced. 

Under  these  ci  rcumstances,  the  Court  cannot 
say  that  they  are  so  satisfied  affiteatively  of 
the  plaintiff's  title  that  they  can  declare,  not 
only  that  he  has  possession,  as  he  says  he  has, 
but  that  he  has  that  possession  in  conse- 
quence of  a  valid  and  good  title.  The  Court 
cannot  make  such  an  affirmative  declaration 
of  title  upon  the  evidence  which  has  been 
given  in  the  cause. 

Their  Lordships  are,  therefore,  of  opinion 
that  the  decision  of  the  Court  below  Is 
substantially  correct,  and  that  the  suit  ought 
to  be  dismissed.  But  they  cannot  help 
remarking  that,  a&  regards  the  deed  of  sale, 
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pt  learned  Judges  of  the  High  Court,  in 
Ikpresstog  their  opinion  regarding  the  bill 
bf  sale,  do  not  appear  to  have  had  before 
hax  minds  the  whole  of  the  evidence  in  the 
bwise. 

Looking,  then,  to  the  case  as  it  stands,  the 
iMture  of  the  suit,  and  the  nature  of  the 
Mdence  that  has  been  given,  their  Lordships 
khtk  that  the  appeal  ought  to  be  dismissed, 
Mid  the  judgment  of  the  High  Coart  affirmed, 
Mkich  dismisses  the  suit;  but  that  the 
ISsmissal  of  the  suit  ought  not  to  be  treated 
M  a  binding  adjudication  of  title  between 
1^  parties. 

!•  Their  Lordships,  therefore,  will  humbly 
iteoommed  to  Her  Majesty  that  this  appeal 
It  diflmissed.  and  the  judgment  of  the  High 
l^rt  affirmed,  with  costs,  but  with  a  decla- 
vtion  that  the  judgment  and  decree  in  this 
tmt  do  stand  without  prejudice  to  any  ques- 
^of  title  between  the  parties  in  any  future 
kiit  or  proceeding. 

There  was  one  point  I  should  have  men- 
timed  that  the  suit  proceeds  for  lo  annas 
1^  as  the  plaintiff's  property,  and  i  anna 
idd  as  his  right  of  lease  and  sub-lease.  Mr. 
|ell  has  admitted  that  he  cannot  maintain 
iie  decision  as  to  that  i  anna  odd ;  conse- 
|«ently  as  to  that  there  will  be  a  simple 
lismissal,  without  any  declaration  as  to  its 
)ciDg  withoat  prejudice.' 


The  26ih  November  1872. 

Present : 

Sr  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  MonUgue  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel. 

Liagutation  in  Rent-suits— Act  X.  of  1859,  s.  32— 

Act  XIV.  of  1859. 

On  Appeal  from  ike  High  Court  of  Judi- 
caiure  at  Fort   William  in  Bengal* 

Unnoda  Persaud  Mookerjee  and  others 

versus 

Kristo  Coomar  Moitro  and  others. 
Mr.  Leiih  and  Mr.  Doyne  for  Appellants. 

rhe   Respondents  were  not  represented  in 

the  appeal. 

The  bar  of  limitation  applicable  to  an  action  for  rent 
ittougfit  in  the  Collector's  Court  under  Act  X.  of  1859 
h  that  provided  by  s.  32  of  the  same  Act,  and  not  that 

*  From  the  judgment  of  Morgan  and  Seton«Karr,  JJ., 
Ok  Regular  Appeal  No.  437  of  1864,  decided  2ist  April 

is- 


provided  by  Act  XIV.  of  1859;  the  special  legislation 
contained  m  the  Rent  Law  not  being  repealed  by  the 
general  law  of  limitation,  either  by  express  words,  or 
necessary  implication. 

Sir  Montague  Smith, — The  single  ques- 
tion to  be  decided  in  this  appeal  is  whether 
to  an  action  for  rent  brought  in  the  Col- 
lector's Court  under  Act  X.  of  1859  (The 
Rent  Act),  the  bar  of  limitation  applicable 
to  it  is  that  provided  by  the  32nd  section 
of  the  same  Act,  or  that  provided  by  Act 
XIV.  of  1859,  passed  six  days  later. 

If  the  limitation  of  section  32  of  Act  X. 
is  still  in  force,  the  action  is  barred ;  but  if, 
as  the  appellant  contends,  that  section  has 
been  repealed,  and  the  limitation  of  Act  XIV. 
is  applicable  to  the  case,  then  it  is  not. 

The  32nd  section  of  Act  X.  enacts  that 
suits  for  the  recovery  of  arrears  of  rents 
shall  be  instituted  within  three  years  from  the 
last  day  of  the  Bengali  year,  or  from  the 
last  day  of  the  month  of  Jeyt  of  the  Fasli 
or  Willayuttee  year,  in  which  the  arrear 
shall  have  become  due. 

By  Act  XIV.,  section  i,  clause  8,  the  limit- 
ation applicable  to  suits  for  the  rent  of  any 
buildings  or  lands  is  the  period  of  three 
years  from  the  time  the  cause  of  action  arose. 

The  present  suit  would  be  barred  even 
under  Act  XIV.,  but  for  the  operation  of 
clause  14  of  that  Act  which  provides  that,  in 
computing  the  period  of  limitation  prescribed 
by  that  Act,  the  time  occupied  in  prosecuting 
an  abortive  suit,  shall,  under  certain  condi- 
tions, be  excluded.  There  has  been  litigation 
which  would  bring  the  present  case  within 
this  section  and  prevent  the  suit  being  bar- 
red if  Act  XIV.  is  applicable  to  it.  There  is 
no  analogous  provision  in  Act  X.,  and  it  is 
admitted  by  the  appellant  that,  if  that  Act 
governs,  the  suit  is  barred. 

Act  X.  is  not  expressly  and  specially 
repealed ;  but  the  enactments  of  the  later  Act 
are  no  doubt  in  their  terms  large  enough  to 
include  the  limitation  contained  in  it;  for 
section  i  of  Act  XIV.  enacts  that  ''No  suit 
shall  be  maintained  unless  the  same  is  instf- 
tuted  within  the  period  of  limitation  herein- 
after made  applicable  to  a  suit  of  that  nature, 
any  law  or  regulation  to  the  contrary  not- 
withstanding," and  among  the  suits  to  which 
it  is  enacted  that  ''the  same  shall  be  appli- 
cable" are  "all  suits  for  the  rents  of  any 
buildings  or  lands  (other  than  summary  suits 
before  the  Revenue  authorities  under  Regu- 
lation V.  of  1822  of  the  Madras  Code)." 
Section  1 8  of  the  same  Act  also  enacts  that  "All 
suits  to  which  the  provisions  of  this  Act  are 
applicable  shall  be  governed  by  this  Act,  and 
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no  other  law  of  limitation,  any  Statute,  Act, 
or  Regulation  now  in  force  notwithstanding." 

The  question,  however,  arises  whether  the 
special  legislation  contained  in  Act  X.  is  not 
of  such  a  special  kind  that,  according  to  a 
well-established  rule  for  the  construction  of 
statutes,  it  should  be  presumed  that  the 
Legislature  did  not  intend  by  the  general 
enactment  to  interfere  with  it.  The  reason 
for  this  rule  of  construction  is  well  expressed 
by  Lord  Hatherley,  when  Vice-Chanceller, 
in  Fitzgerald  vs,  Champneys  (30  Law  J.  782), 
and  in  terms  which  appear  to  be  very  appli- 
cable to  the  legislation  their  Lordships  have 
to  consider  in  the  present  appeal : — 

*'  The  reason  is  that  the  Legislature  having 
had  its  attention  directed  to  a  special  subject, 
and  observed  all  the  circumstances  of  the 
case,  and  provided  for  them,  does  not  intend, 
by  a  general  enactment  afterwards,  to  dero- 
gate from  its  own  act,  where  it  makes  no 
special  mention  of  its  intention  to  do  so." 

Act  X.  established  a  Rent  Law  for  the 
Bengal  mofussil  only ;  it  was  intended  to 
form  a  special  and  complete  Code  of  Proce- 
dure with  regard  to  the  trial  of  questions 
relating  to  rent  and  the  occupancy  of  land 
in  the  mofussil,  and  by  which  all  the  pro- 
ceedings before  the  Collectors  were  to  be 
regulated  and  governed.  The  preamble 
shows  an  intention  to  deal  with  questions 
regarding  the  rights  of  ryois  in  relation  to 
the  occupancy  of  lands.  One  of  the  objects 
was  to  prevent  oppression.  It  recites  that 
it  was  expedient  to  extend  the  jurisdiction  of 
the  Collectors,  and  to  prescribe  rules  for  the 
trial  of  the  above  questions,  as  well  as  of 
suits  for  the  recovery  of  arrears  of  rent ;  and 
section  23  (clause  4)  enacts  that  ''All  suits 
for  arrears  of  rent  due  on  account  of  land 
either  kherajee  or  lakheraj,  or  on  account 
of  any  rights  of  pasturage,  forest  rights, 
fisheries,  or  the  like,"  shall  be  cognizable  by 
the  Collectors,  and  shall  be  instituted  and 
tried  under  the  provisions  of  the  Act,  and 
shall  not  be  cognizable  by  any  other  Court  or 
in  any  other  manner. 

This  enactment  gives  exclusive  jurisdic- 
tion to  the  Collectors,  and  clearly  indicates 
the  intention  of  the  Legislature  to  be  that 
the  special  questions,  which  are  thus  made 
the  subject  of  peculiar  legislation,  shall  be 
tried  according  to  the  procedure  established 
by  the  Act,  and  in  no  other  manner. 

The  provision  for  the  limitation  of  suits  is 
a  part  of  the  procedure  thus  established. 

The  period  prescribed  by  Act  X.,  as  already 
stated,  is  '*  three  years  from  the  last  day  of 
the  Bengali  year,  or  from  the  last  day  of  the 


month  of  Jeyt,  of  the  Fusli  or  Willayal 
year  in  which  the  arrears  became  due/' 
proviso  is  added  that,  if  the  suit  is  fc 
enhanced  rent  not  confirmed  by  a  compeiei 
Court,  the  suit  must  be  brought  within  thrt 
months  from  the  end  of  the  year,  as  aboi 
defined,  on  account  of  which,  the  enhi 
rent  is  claimed.  The  period  thus  deiii 
and  prescribed,  and  the  provision  as 
enhanced  rent,  show  that  these  rales  werej 
framed  with  especial  reference  to  the  case  oCJ 
ryots  and  other  tenants  in  the  mofassiiy  audi 
to  their  times  and  modes  of  paying  rents. 

Act  XIV.  has  no  provision  as  regards  ea«| 
hanced  rent,  and  it  could  hardly  have  beea; 
intended  that  part  of  the  limitation,  as  regarc 
the  rents  of  ryots,  should  be  found  in  one 
Act,  and  part  in  another. 

Reading  together  the  23d  and  24th  sec- 
tions of  Act  X.,  it  will  be  tound  that  the  Act 
prescribes  the  same  period  of  limitation  for 
rent  of  land,  and  of  rights  of  pasturages, 
forest  rights,  fisheries,  or  the  like.  Act  XI  V.« 
by  the  enactment  relied  on  as  superseding 
this  limitation,  relates  to  rents  "of  buildings^ 
or  lands  "  only.  These  words,  clearlj^  wooid 
not  comprehend  rent  of  rights  of  pasturage, 
forest,  and  the  like.  It  is  plain  also  that  ibe 
longer  periods  mentioned  in  Act  Xl\\  would 
not  be  applicable  to  suits  for  these  rents,  in 
consequence  of  the  %td  clause  of  that  Act. 
Such  suits  would  still  be  governed  only  by 
the  limitation  in  Act  X.;  and  the  conse* 
quence,  therefore,  of  holding  that  the  limiu- 
tion,  as  regards  suits  for  rents  of  land  in  Act 
X.,  is  repealed  by  the  later  statute,  would  be 
to  establish  different  periods  for  suits  for 
rents  of  land,  and  those  for  rents  of  pastur- 
age and  the  like. 

It  cannot  reasonably  be  presumed  that, 
when  the  Legislature,  in  the  particular  legis- 
lation specially  devised  to  meet  the  case  of 
all  these  rents,  had  put  them  in  the  same 
category;  it  intended  by  the  subsequent 
general  Act  to  separate  and  assign  different 
periods  to  them.  No  reason  can  be  suggest- 
ed for  such  a  separation,  or  for  supposing 
that  the  Legislature  meant  that  the  provi- 
sions to  be  found  in  clauses  1 1  to  14  of  Act 
XIV.,  suspending  or  prolonging  the  periods 
of  limitation  when  certain  disabilities  exist, 
should  extend  to  one  set  of  these  rents,  and 
not  to  the  others.  It  should  be  observed 
that  none  of  these  provisions  are  introduced 
into  Act  X.,  and  it  may  well  be  that  the 
Legislature  thought  they  were  not  adapted 
to  the  cases  for  which  the.  simple  procedure 
established  by  that  Act  was  intended  to 
provide. 
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^  Another  point  arises  on  a  compatison  of 
lie  Acts  which  is  material  to  be  regarded 
lb  constrain^  them.  Act  X.  was  to  come 
bto  operation  at  once,  Act  XIV.  only  after 
m  Interval  of  two  years;  and  different  provi- 
■ons  were  made  in  the  two  Acts  as  to  suits 
br  arrears  dae  at  the  time  of  the  passing  of 
be  Acts.  It  does  not  seem  a  violent  pre- 
lum ption  to  suppose  that  the  Legislature,  in 
EramiDg  the  two  Acts  with  these  distinctive 
provisions,  intended  that  both  should  have 
independent  force. 

The  fact  that  the  Acts  were  virtually  con- 
temporaneous appears  strongly  to  support 
die  presumption  arising  from  the  above  con- 
ikierattons,  viz.,  that  it  was  not  meant  that 
Ibe  harmony  of  the  system  of  the  Special 
Act,  which  had  been  designed  for  special 
objects,  should  be  disturbed  by  the  general 
^ct. 

The   words   *'  rent   of    any    buildings    or 
lands/' which  occur  in  Act  XIV.,  are,  no  doubt, 
sufficiently  large  in  themselves  to  compre- 
hend ail  lands ;  and  their  Lordships  cannot 
assent  to  one  of  the  reasons  given  by  Chief 
Justice  Norman  for  his  judgment  in  the  case 
of  Poulson,  Junr.,  vs.  Chowdry  (2  Weekly 
Reporter  21),  viz.,  that  the  words  "rent  of 
lands  "  might  be  construed  to  be  confined  to 
lands  appurtenant  to  buildings.     They  think 
the  words  cannot  be  so  limited,  for  Act  XIV. 
was  a  general  law  intended  to  have  force 
throughout  the  British  territories  in  India. 
But  these  comprehensive  words  will  have  effect 
and  operation,  without  holding  them  to  apply 
to  the  special  legislation  of  Act  X.,  which 
is  confined  to  the  Bengal  mofussil. 

It  should  be  observed  that,  although  Act 
XIV.  proposes  to  con.solidate  the  laws  relat- 
ing to  the  limitation  of  suits,  it  clearly  was 
not  intended  to  be  of  universal  application. 
It  is  confined  by  section  18  to  suits  *Uo 
which  the  provisions  of  the  Act  are  appli- 
cable/' The  Legislature,  therefore,  contem- 
plated some  cases  of  limitation  which  would 
remain  unaffected  by  the  general  legislation. 
It'would  certainly  be  an  unfortunate  result  of 
the  attempt  to  consolidate  the  law,  if  the 
effect  of  the  legislation  was  that,  as  to  suits 
for  rents  triable  by  the  Collectors  under  Act 
X.y  the  limitation  of  them  was  to  be  found 
partly  in  that  Act,  and  partly  in  Act  XIV. 
It  would  seem  to  conform  more  to  the  spirit 
of  the  legislation  so  to  construe  the  Acts  as 
;  to  prevent  this  result. 

The  exception  in  Act  X.  of  summary 
stHts  before  the  Revenue  authorities,  under 
Regulation  V.  of  1 82  2  of  the  Madras  Code,  has 
been  strongly  relied  on  by  the  appellants, 


as  indicating  an  intention  not  to  except  suits 
before  the  Collector  under  Act  X.  Un- 
doubtedly, this  exception  adds  to  the  diffi- 
culty of  construction.  But  the  Madras  Re- 
gulation related  to  summary  suits.  Suits 
of  that  kind  were  abolished  in  Bengal  by 
Act  X.,  and  a  Code  of  special  procedure,  with 
special  rales,  includint^  one  of  limitation, 
substituted  for  them.  It  may  not  have  oc- 
curred to  the  framers  of  Act  XIV.  when 
referring  to  these  summary  suits  in  Madras, 
that  it  was  necessary  to  except,  by. express 
words,  suits 'of  another  kind  regulated  in 
their  entirety  by  special  legislation. 

Difficulties  have  frequently  been  imposed 
on  Courts  of  Justice  in  construing  statutes, 
arising  from  the  apparent  conflict  between 
special  and  general  legislation ;  and  the  rule 
of  constniction  that  special  legislation  is  not 
repealed  by  general  enactments,  unless  a 
clear  implication  of  that  intention  can  be 
found,  was  adopted  in  early  times  to  meet 
these  difficulties,  and  has  been  acted  on  in 
numerous  modern  instances.  (See  Thorpe  vs, 
Adams,  L.  R.,  6  C.  B.  125  ;  The  Queen  vs. 
Champneys,  lb,  384.)  In  the  latter  case, 
Bovill,  C.J.,  says:  ''It  is  a  fundamental  rule, 
in  the  construction  of  statutes,  that  a  sub- 
sequent statute  in  general  terms  is  not  to  be 
construed  to  repeal  a  previous  particular 
statute,  unless  there  are  express  words  to 
indicate  that  such  was  the  intention,  or 
.  unless  such  an  intention  appears  by  necessary 
implication." 

Their  Lordships,  upon  a  comparison  of  the 
two  statutes  in  question,  with  reference  to 
their  objects,  and  considering  that  they  were 
virtually  contemporaneous  Acts,  have  come  to 
the  conclusion  that  the  intention  to  repeal 
the  particular  law  is  not  made  distinctly 
to  appear,  either  by  express  words  or  neces- 
sary implication,  and,  consequently,  that  the 
limitation  of  Act  X.  remains  in  force. 

They  are  not  dealing  with  the  question 
as  res  integra,  for  the  same  construction  was 
given  to  the  Acts  by  the  Full  Bench  of  the 
High  Court  of  Bengal,  in  the  case  of  Poul- 
son vs,  Chowdry*  already  referred  to,  which 
was  decided  in  the  year  1865.  It  is  true 
that  this  decision  preceded,  by  a  short  time 
only,  the  judgment  now  under  appeal ;  but 
it  has  probably  been  acted  upon  in  the 
numerous  suits  which  must  since  have  arisen 
in  the  Bengal  Presidency  under  Act  X. 
Unless,  in  this  condition  of  things,  their  Lord- 
ships found  that  the  above  decision  of  the 
Full  Court  was  manifestly  wrong,  they  ought 
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not  to  disturb  it.  They  have  not  arrived  at 
this  conclusion,  and  it  will,  therefore,  be 
their  duty  in  the  present  case  to  advise  Her 
Majesty  to  dismiss  this  appeal,  and  to  affirm 
the  judgment  of  the  High  Court. 


The  26th  November  1872. 

Present: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Family.  Usage— Law  of  Saccession—- Lex  Loci. 

On  Appeal  from  the  High  Court  ofjudi^ 
cature  at  Fort  William  in  Bengal* 

Rajah  Raj  Kishen  Singh 

versus 

Ramjoy  Surma  Mozoomdar  and  others. 

A  settlement  of  an  estate  made^  at  the  time  of  the 
Perpetual  Settlement  would  not,  of  itself,  operate  to  de- 
stroy a  family  usa^e  regulating-  the  manner  of  descent, 
either  in  the  case  of  a  well-established  raj,  or  even 
where  the  origin  could  not  be  shown. 

In  point  of  law,  a  manner  of  usage  of  descent  of  an 
ordinary  estate  may  be  discontinued  so  as  to  let  in  the 
ordinary  law  of  succession ;  such  family  usages  "being 
in  their  nature  different  from  a  territorial  custom  which 
is  the  lex  loci  binding  all  persons  within  which  it 
prevails. 

It  is  of  the  essence  of  family  usages  that  they  should 
be  certain,  invariable^  and  continuoA ;  and  well-estab- 
lished discontiftuance  must  be  held  to  destroy  them. 

This  suit  was  originally  brought  by  Rajah 
Prankishen  Singh  against  Hurrosoonderee 
Dabee,  widow  of  one  of  his  brothers,  Gopee- 
nath  Singh,  and  some  purchasers  from  her, 
to  recover  possession,  '^  by  right  of  family 
custom,"  of  one-third  of  14  annas  of  Per- 
gunnah  Soosung. 

Rajah  Prankishen  died  during  the  pro- 
gress of  the  suit,  and  the  present  appellant 
is  his  eldest  son.  Hurrosoonderee  is  also 
dead ;  the  respondents,  Buroda  Debia  and 
Pranoda  Debia,  are  daughters  of  Gopeenath 
^and  Hurrosoonderee;  the  respondent  Gour 
Kishore  Lahoree  is  their  grandson,  being  a 
son  of  Buroda  Debia. 

The  plaint  states  that, ''  according  to  fami- 
ly custom  prevalent  in  the  raj  or  estate,  the 
right  of  the  plaintiff,  as  proprietor,  accrued 
to  the  estate  since  the  death  of  his  father, 
Rajah  Bishonath  Singh.'' 

The  claim  is  rested  entirely  on  the  ground 
of  family  custom  under  which  it  is  alleged 

•  From  the  judgment  of  I-och  and  Seton-Karr,  J !., 
in  Regular  Appeals,  Nos.  407,  495,  and  515  of  1863,  de- 
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that  the  estate  was  descendible  oo  the  eidert 
son,  to  the  exclusion  of  the  other' sona. 

It  appears  that  the  entire  16  annas  of  tha 
pergunnah  were  at  one  time  enjoyed  by  thl 
ancestors  of  the  family,  bnt  a  annas  we* 
afterwards  alienated,  and  it  appears  to  \k 
assumed  on  both  sides  that  these  z  aaniif 
were  a  long  time  ago  given  as  dower  on  the 
marriage  of  a  daughter  of  one  of  the  pos- 
sessors. 

Rajah  Raj  Singh,  the  grandfather  of  the 
plaintiff  Prankishen,  died  iti  1822,  leav^ 
ing  three  sons,  Bishonath  (the  father  of  the 
plaintiff  Prankishen),  Gopeenath,  and 
Juggernath ;  and  it  is  undisputed  that  on  hit 
death  the  three  sons  presented  a  joint  peti- 
tion to  the  Collector,  describing  themselvtt 
as  the  heirs  of  their  father,  and  proprietor! 
of  the  pergunnah,  and  praying  to  be  register- 
ed ;  and  that  they  were  so  registered  for  tbe 
14  annas. 

(iopeenath  held  the  one-third  of  the  esute 
until  his  death;  his  widow  Hurrosoonderee 
succeeded  to  the  possession ;  and  when  the 
present  suit  was  commenced  against  berii 
1861,  Gopeenath,  and  she  as  his  widow,  had 
been  in  possession  for  nearly  forty  years,  9/s . 
from  1822  to  1861. 

The  appellant  contends  not  only  that  tbe 
estate  is  descendible  on  a  single  heir  male, 
but  also  that  it  is  impartible  and  inalienable 

The  High  Court  came  to  the  conclusion 
that  the  plaintiff  had  failed  to  esUblish  bj 
evidence  the  exceptional  family-custom  od 
which  he  relied,  and  reversed  the  contrair 
decision  of  the  Principal  Sudder  Araeen. 

The  two  main  questions  argued  at  the  bar 
were,  /j/,  whether  the  family-custom  had 
been  proved  ?  and,  2nd,  if  so,  what  was  tbe 
effect  upon  it  of  the  acts  and  conduct  of  tbe 
family  on  Rajah  Singh's  death  in  1822,  aad 
subsequently  ? 

There  is,  undoubtedly,  evidence  which 
leads  reasonably  to  the  belief  that,  formerly, 
the  estate  was  held,  from  time  to  time,  by 
individual  male  members  of  the  family ;  bat 
the  evidence  leaves  in  obscurity  the  character 
and  nature  of  the  estate,  and  the  tenure  br 
which  it  was  held  under  Mahomedan  role. 
Some  firmans  and  other  documents,  filed  in  a 
former  suit,  and  which  were  sought  to  be 
made  evidence  in  the  present  to  show  the 
early  title,  are  referred  to  by  the  Principal 
Sudder  Ameen  and  the  High  Court  in  tbe 
following  manner: — 

The  Principal  Sudder  Ameen  says : — 

''  It  appears,  by  a  decision  of  the  Sudder 
Court  of  the  12th  May  1856,  filed  by  tbe 
answering  defendants,  that  the  zemindary 
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abovenamed  was  formerly  acquired  as  a 
jageer  by  Rajah  Ramjibon,  by  a  firman  of 
the  year  1650  A.  D.,  granted  by  the  Emperor 
Shah  Jehan,  and  at  his  death  that  jageer 
m^s  conferred  upon  his  son  Rajah  Ram 
Singh  by  a  firman  of  the  year  1680, 
granted  by  the  Emperor  Shah  Alum  Ghir; 
and  after  his  death  it  was  conferred  as  a 
fageer  upon  Rajah  Kishore  Singh,  son  of 
Rajah  Run  Singh»  by  la  firman  of  the  year 
1749>  granted  by  the  Emperor  Ahmed 
Shah.' 

The  High  Court,  referring  to  these  docu- 
ments, say : — 

"It  may  be  admitted,  as  held  by  the 
Jndges  who  disposed  of  the  case  on  the  1 3th 
i  May  1856,  that  there  is  something  peculiar 
In  this  property.  It  is  not  improbable  that 
it  was,  as  alleged  by  the  plaintiff,  a  jageer 
for  military  services,  and  as  such  held  by 
one  of  the  members  of  the  family,  usually 
the  eldest  son  or  brother,  and  that  women 
were  excluded  from  the  succession  as  being 
nicapable  of  performing  the  duties  required 
from  the  jageerdar.  This  succession,  how- 
ever, was  not  regulated  by  any  family-cus- 
tom, bat  by  the  will  of  the  sovereign  power ; 
and,  on  referring  to  the  judgment  of  1856, 
we  find  mention  made  of  three  firmans  from 
the  Mahomedan  Grovernment,  only  one  of 
which  \%  forthcoming  in  the  present  case, 
which  prove  that  the  property  was  held  as  a 
military  fief,  and  that  the  holder  succeeded, 
not  by  right  of  primogeniture,  but  by  the 
will  of  the  sovereign." 
And  again : — 

"The  copies  of  the  firman,  bearing  date 

a9th  Shaban  (ist  Juloss),  of  Ahmed  Shah, 

and  of  the  hibanamah  from  Ram  Singh  to 

Run  Singh,  cannot  be  looked  at,  no  reason 

having  been  assigned  for  the  absence  of  the 

originals,  which  are  said  to  have  been  filed 

on  a  former  occasion.    The  grant  of  Kishore 

Singh  to  Raj  Singh,  dated  25th  Maugh  1169, 

is  clearly  an  untrustworthy  document,  and 

has  only  seen  the  light  for  the  first  time  since 

this  case  was  remanded ;  and,  even  if  genuine, 

it  proves  nothing,  so  we  are  thrown  back 

upon  one  single  document,  bearing  date  the 

aind  year  of  the  reign  of  Mahomed  Shah, 

which  is  denounced  by  the  opposite  party  to 

be  a  forgery.     This  document  purports  to  be 

a  firman  from  the  Emperor  Mahomed  Shah 

to  Run  Singh,   confirming  the    jageer    of 

Sooenng  to  him,  and  requiring  him  to  keep 

np  a  certain  body  of  troops,   consisting  of 

cavalry  and   infantry.    Admitting,   for  the 

moment,  that  this   document  is  genuine,  it 

vcftlly  proves  nothing  in  support  of  plaintifiE's 
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allegation.  It  does  not  prove  the  property 
to  be  raj,  for  no  such  name  is  used*  It  is 
termed  a  jageer,  a  tenure  to  be  held  as  com- 
pensation for  military  service,  and  which 
might  be  transferred,  at  the  will  of  the  rul- 
ing power,  to  any  other  person  on  the  same 
or  different  terms.  The  grantee,  also,  is  not 
styled  or  in  anywise  recognized  as  a  Rajah, 
but  simply  as  a  zemindar,  so  that  this  docu- 
ment establishes  nothing  which  the  plaintiff 
seeks  to  prove.  But,  looking  at  the  document, 
we  have  little  doubt  that  it  never  came  out 
of  the  royal  office,  either  at  Delhi  or  else- 
where. It  is  written  on  common  paper,, 
and  stamped  with  an  oval  seal,  which  could 
be  prepared  in  any  bazaar  of  India,  and  no- 
thing is  shown  by  which  we  might  test  the 
genuineness  of  the  seal." 

Their  Lordships  find  great  difficulty,  upon 
these  judgments  pronounced  by  Judge's  wha 
had  greater  opportunities  than  they  possess 
of  testing  the  genuineness  of  the  documents, 
in  drawing  any  safe  conclusion  from  them ;. 
and  the  learned  Counsel  for  the  appellant- 
felt  the  same  difficulty,  and  did  not  press 
them,  contending  they  were  not  material  to 
his  case. 

If  these  documents  could  at  all  be  relied 
on,  their  Lordships  agree  with  the  High 
Court  in  thinking  that  they  point  to  the 
conclusion  that  the  esute  was  held  under 
the  Mahomedan  rulers  as  a  military  jageer 
on  the  tenure  of  military  service,  by  virtne 
of  grants  made  from  time  to  time  to  indivi- 
dual members  of  the  family,  and  was  not 
strictly  an  inheritable  estate.  If,  on  the 
other  hand,  reliance  cannot  be  placed  on 
these  documents,  then  it  is  left  altogether  in 
doubt  what  was  the  original  character  of  the 
estate,  and  the  nature  and  conditions  of  its 
tenure. 

Although  much  of  what  appears  in  the 
record,  including  the  elaborate  pedigree, 
must  be  rejected,  there  is  still  evidence  that 
the  manner  of  succession  relied  on  by  the 
appellant,  however  originating,  did,  in  fact, 
prevail  for  some  time  in  the  family. 

On  the  death  of  Rajah  Kishore  Singh  in 
1 784,  a  perwannah  was  issued  to  his  younger 
brother,  Rajah  Raj  Singh,  by  the  East 
India  Company,  who  then  held  the  grant  xA 
the  Dewanny.  It  was  addressed  to  him  as 
''zemindar  of  14-anna  share  of  Pergunnah 
Soosung,''  and  states  the  death  of  the  late 
Rajah ;  and  goes  on  thus :  *'  The  zemindary 
of  kismut,  14  annas  of  Pergunnah  Sooflung, 
which  were  fixed  on  your  brother,  has,  ac- 
cording to  custom,  been  confirmed  to  you." 

It  thus  appears  that  Rajah  Kishore  Singh 
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had  a  living  brother,  and  this  perwannah 
was  properly  relied  on  as  affording  evidence 
that  the  deceased  Rajah  Kishore  Singh  had, 
notwithstanding,  held  the  zemindary  as  sole 
possessor.  Rajah  Kishore  had  no  sons,  but 
left  a  widow,  and  the  fact  that  she  did  not 
succeed  to  the  zemindary,  and  that  his 
brother  Rajah  Raj  Singh  was  confirmed  in 
it  on  his  death,  also  points  to  the  conclusion 
that  the  custom  was  supposed  to  prevail  at  the 
time  of  Rajah  Raj  Singh's  accession  in  1784. 

Rajah  Raj  Singh  continued  to  hold  the 
zemindary  until  his  death  in  1822.  He  was 
recognized  as  zemindar  by  the  British  Go- 
vernment at  the  time  of  the  Perpetual 
Settlement,  and  the  settlement  of  the  14- 
anna  share  of  Pergunnah  Soosung  then  was 
made  with  him  at  the  old  peshkush  (tribute), 
and  not  on  a  newly-calculated  jumma.  It 
should,  however,  be  observed  that  it  appears 
from  the  accounts  of  the  Collectorate  that 
the  other  s-anna  shares,  formerly  severed  and 
alienated,  were  settled  with  the  zemindars  who 
owned  them,  preciselyin  the  same  manner. 

In  the  present  case  the  estate  was  held 
directly  from  the  Government,  there  being 
no  intermediate  lord.  And  it  appears  to 
their  Lordships  that,  upon  this  settlement, 
any  incidents  of  the  old  tenure,  as  a  military 
jageer,  requiring  the  render  of  services,  if 
any  mch  ever  "existed,  were,  as  conditions  of 
tenure,  implicitly  at  an  end;  and  that  the 
zemindary,  so  far  as  relates  to  tenure,  was 
thenceforth  held  under  the  Gk)vernment  as 
an  ordinary  zemindary  free  from  any  such 
conditionB. 

• 

The  settlement  would  not,  however,  of 
itself,  have  operated  to  destroy  a  family- 
usage  pegiriating  the  manner  of  descent.  It 
would  not  have  had  this  effect  in  the  case 
of  a  well-established  raj  (see  Baboo  Beer 
Pertab  Sahee  vs.  Maharajah  Rajender  Pertab 
Sahee,*  12  Moore's  I.  A.  i),  and,  even  in  the 
oase  where  the  origin  could  not  be  shown, 
it  may  be  assumed  that  it  would  not,  of  itself, 
a&ct  an  eKisting  family- custom. 

Regulation  XI.  of  1793  was  passed  soon 
after  this  settlement.  The  Regulation  has 
been  held  not  to  be  applicable  to  the  succes- 
aion  of  a  well-established  raj  (see  12 
Moore  1,*  and  6  Moore  161-7).  But  the 
respondents  contend  that,  notwithsta*nding 
.  the  qualification  placed  upon  it  by  Regula- 
tion X.  of  1 800,  it  does  govern  a  case  like  the 
present,  vbere  the  claim  rests  only  on  a  coa- 
Jtinning  family- usage,  atid  not  on  the  peculiai 
charader  of  the  zemindary  itself  or  on  a 
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local  or  district  custom  (see  Rajah  Deedar 
H ossein  vs.  Ranee  Zuhoor-oonNissa,  2  Moon 
1.  A.  441). 

Their  Lordships  do  not  think  it  neoesssiy 
to  give  any  opinion  on  the  positive  efiiect  of 
Regulation  XI.  of  1793 ;  for  they  think  tlist, 
in  the  present  case,  there  is  sufficient  groand 
for  the  presumption  that,  after  the 
ment  and  this  Regulation,  the  family 
induced  to  regard  the  former  state  of  things, 
and  the  ancient  tenures,  whatever  they  vane* 
were  at  an  end,  and  to  consider  and  treat  the 
property  as  an  ordinary  estate  held  imd« 
the  British  Government;  and  their  ads 
show  that,  in  fact,  they  did  so  consider  and 
treat  it. 

Their  Lordships  propose  to  refer  to  tkt 
most  important  of  these  acts.  It  has  been 
already  stated  that,  upon  the  death  of  Rajah 
Raj  Singh  in  1822,  his  eldest  son  Bisbooiath, 
and  his  two  younger  brothers,  Gopeenath 
and  Juggernath,  presented  a  joint  petition  Is 
the  Collector.  It  was  a  public  act,  and  the 
document  is  distinct  and  unequivocal  in  Us 
terms.  The  three  petitioners,  who  are  each 
described  as  Rajah,  and  sons  of  Rajah  Raj 
Singh,  state  that  the  raj  of  u-anna  shares 
of  Pergunnah  Soosung  was  recorded  in  the 
serishta  in  their  father's  name,  and  that  be 
being  dead,  "  they  are  the  heirs  and  proprie- 
tors "  of  the  property,  and  ttiey  pray  to  be 
so  registered,  and  were  registered  accord- 
ingly as  joint  proprietors. 

It  is  plain  that  this  was  not  a  merely  nomi- 
nal petition  ;  for  there  is  clear  evidence  that 
the  three  brothers  took  and  enjoyed  in  equal 
shares  the  profits  of  the  estate.  The  three 
brothers  also  agreed  by  a  document,  in 
which  they  are  described  as  "  in  possessio* 
and  proprietors,"  to  pay  the  Government 
revenue  of  Rs.  17,240. 

In  1829  Juggernath  died,  and  thereupon 
his  widow,  Ranee  Indromonee,  was  regis- 
tered as  joint  owner  with  Rajahs  Bishonath 
and  Gopeenath. 

In  April  1832  Rajahs  Bishonath  and 
Gopeenath  and  the  Ranee  Indromonee 
presented  a  joint  petition,  praying  for  time  to 
pay  the  amount  of  a  decree  obtained  against 
them.  The  petition  describes  them  as 
**  zemindars  of  the  pergunnah." 

Aftenvards,  Rajah  Gopeenath  died,  and 
his  widow,  Ranee  Hurrosoonderee,  was  also 
registered  as  owner  for  his  share. 

In  1839,  and  again  in  1841,  suits  were 
brought  against  tenants  by  the  Rajah  and 
the  two  Ranees  for  rents  due,  and  in  1842  a 
joint-suit  was  instituted  by  the  three  for 
possession  of  part  of  the  estate. 
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The  transactions  above  enumerated  show  a 
aeries  of  important  acts  in  dealing  with  the 
estate  as  joint-family  property,  extending 
over  a  period  of  twenty  years,  all  founded 
upon  the  footing  that  the  ordinary  rules  of 
succession  governed  the  descent. 

It  is  now  necessary  to  advert  to  some 
subsequent  litigation. 

It  is  alleged  that,  in  1843,  Hurrosoonderee 
and  a  son  she  had  adopted  brought  a  suit 
against  Rajah  Bishonath  and  Indromonee  for 
a^  partition  of  the  zemindary,  in  which  the 
Rajah  set  up  as  a  defence  that  the  raj  was 
impartible,  and  descended  on  the  eldest  male 
heir.  It  is  said  that  this  defence  was 
Vttccessful.  But  the  proceedings  in  this  suit 
were  not  satisfactorily  proved,  and  the 
attempt  to  rely  on  it  as  an  estoppel  failed. 

Other  litigation  followed,  raising  the  same 
question,  but  with  a  different  result. 

Indromonee,  the  widow  of  Juggernath, 
4ted,  leaving  an  alleged  adopted  son,  whose 
jniardian  claimed  the  possession  for  him. 
This  was  opposed  by  Bishonath  on  the 
ground  of  the  family-custom,  but,  in  the  end, 
possession  was  awarded  to  the  guardian.  In 
1847  Bishonath  commenced  a  regular  suit  to 
obtain  the  one-third  share  of  Juggernath,  on 
the  ground  that  the  alleged  adoption  was  in- 
valid; and  also  again  setting  up  the  family- 
custom  of  primogeniture.  In  this  suit,  which 
went  on  appeal  to  the  High  Court,  a  Full 
Bench  decided  against  the  existence  of  the 
custom. 

Rajah  Bishonath  died  in  August  1853. 
After  his  death,  his  son,  Rajah  Prankishen 
(the  plaintiff  in  the  present  suit),  did  not 
prosecute  an  appeal  to  Her  Majesty  in 
Council,  which  had  been  commenced  against 
the  above  decision  of  the  High  Court,  but 
brought  another  suit  against  the  guardian  of 
this  adopted  son  of  his  uncle  Juggernath,  on 
the  ground  that  the  adoption  was  not  bond 
Jlde,  and  claimed  one-third  of  the  estate  as 
heir  to  his  uncle.  This  suit  is  founded  on 
the  assumption  that  the  custom  had  been 
negatived  in  the  former  one,  for  Prankishen 
DOW  claimed,  not  on  the  footing  of  the  cus- 
tom, but  as  heir  to  his  uncle,  according  to 
the  ordinary  rule  of  succession ;  and  upon 
the  ground  that  the  adoption  was  not  bond 
jiiUy  be  succeeded  in  the  suit. 

Various  considerations  were  put  forward 
by  the  learned  Counsel  for  the  appellants  to 
destroy  or  diminish  the  effect  of  the  facts, 
which  have  just  been  adverted  to.  It  was 
suggested  that  Bishonath  may  have  allowed 
his  brothers  to  take,  each,  one-third  share 
for  maintenance ;  but  their  Lordships  are  of 


opinion  that  the  evidence  points  very  clearly 
to  the  conclusion  that  the  brothers  were 
admitted  to  the  possession  as  co-heirs  and 
co-sharers,  not  on  sufferance  merely,  but  as  of 
right.  The  learned  Solicitor-General,  indeed, 
admitted  that  the  acts  of  Bishonath  amounted 
virtually  to  a  grant  to  his  brothers  of  one- 
third  shares  during  their  lives,  but  he  denied 
that  they  amounted  to  more.  In  their  Lord- 
ships' view,  however,  Bishonath  admitted 
his  brothers  to  the  succession,  intending 
them  to  have  full,  complete,  and  equal  owner- 
ship of  the  estate  with  himself. 

It  was  then  contended  for  the  appellant 
that,  if  this  were  so,  it  was  an  attempt  to  do 
what  the  Hindoo  law  would  not  allow. 

It  has  already  been  stated  that  the  acts  of 
Bishonath  and  his  brothers,  on  his  father's 
death,  afford  strong  ground  for  the  belief 
that  they  did  not  regard  the  manner  of  suc- 
cession, if  it  ever  prevailed,  in  the  light  of  a 
family-custom,  but  as  an  incident  or  condi- 
tion of  tenure  which  had  been  determined  by 
the  settlement,  and  consequently  assumed  that, 
thenceforth,  the  succession  would  conform  to 
the  ordinary  law.  Their  conduct,  indeed,  goes 
far  to  disprove  that  a  family-custom,  properly 
so  called,  ever  existed ;  but,  assuming  it  to 
have  once  existed,  their  Lordships  think  it  was 
of  a  nature  which  could,  without  any  viola- 
tion of  law,  be  put  an  end  to,  and  that  it 
was,  in  fact,  discontinued. 

It  was  urged  that  this  could  not  be  done 
without  the  consent  of  the  sovereign  power, 
viz.y  the  British  CjFOvernment.  There  is  no 
question,  in  the  present  case,  of  the  main- 
tenance of  a  raj  or  principality,  or  of  a 
tenure  differing  in  its  general  qualities  from 
an  ordinary  estate  under  the  British  Govern- 
ment. Their  Lordships  are  certainly  not 
prepared  to  hold  that  descent  on  single  male 
heirs  was,  after  the  settlement,  a  condition 
of  the  tenure  on  which  this  estate  was  held, 
requiring  the  assent  of  the  sovereign  power 
to  a  change  in  the  manner  of  succession,  and 
giving  to  the  Government  the  right  to  resume 
the  estate  upon  its  violation.  Their  Lord- 
ships consider  that,  at  the  highest,  nq  more 
has  been  alleged  and  proved  in  this  case 
than  a  family-custom  regulating  the  descent 
in/er  se,  and  which,  if  existing,  the  settle- 
ment, of  itself,  did  not  disturb. 

It  was  also  urged  that  the  effect  of  the 
custom  was  to  create  successive  life-estates 
in  the  heirs  male  of  this  family,  analogous 
to  a  feudal  entail,  which  could  not  be  barred, 
and  which  prevented  alienation,  or  any 
change  in  the  manner  of  descent,  which,  it 
was  contended,  would  be  a  virtual  alienation. 
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It  will  be  collected,  from  what  has  been 
already  said,  that  their  Lordships  do  not  con- 
sider that  such  is,  as  a  question  of  tenure, 
the  nature  of  the  estate;  and  in  their  view 
the  family-custom  alleged  in  this  case  has 
not  this  effect. 

Their  Lordships  cannot  find  any  principle 
or  authority  for  holding  that,  in  point  of  law,  a 
manner  of  descent  of  an  ordinary  estate, 
depending  solely  on  family-usage,  may  not  be 
discontinued,  so  as  to  let  in  the  ordinary 
law  of  succession.  Such  family-usages  are 
in  their  nature  different  from  a  territorial 
custom,  which  is  the  iex  loci  binding  all  per- 
sons within  the  local  limits  in  which  it  pre- 
vails. It  is  of  the  essence  of  family-usages 
that  they  should  be  certain,  invariable,  and 
continuous;  and  well-established  discontinu- 
ance must  be  held  to  destroy  them.  This 
would  be  so  when  the  discontinuance  has 
arisen  from  accidental  causes;  and  the  effect 
cannot  be  less,  when  it  has  been  intentionally 
brought  about  by  the  concurrent  will  of  the 
family.  It  would  lead  to  much  confusion  and 
abundant  litigation,  if  the  law  attempted  to 
revive  and  give  effect  to  usages  of  this  kind, 
after  they  had  been  clearly  abandoned,  and 
the  abandonment  had  been,  as  in  this  case, 
long  acted  upon. 

Their  Lordships  can  have  no  doubt  that,  in 
this  case,  the  special  custom  of  descent,  if  it 
ever  existed,  was  designedly  discontinued 
after  Raj  Singh's  death  by  Bishonalh  and 
his  brothers,  and  thai,  in  fact,  the  estate  was 
enjoyed  by  the  brothers  and  by  their  widows 
according  to  the  ordinary  law  of  succession, 
and  on  the  footing  that  the  custom  was  at  an 
end — and  not  only  thsfi  there  was  this  enjoy- 
ment in  fact,  but  that  the  parties  were  regis- 
tered in  the  public  registers,  and  suits  were 
brought  against  third  persons  by  the  brothers 
and  the  widows,  on  the  assumption  that  they 
were  co-heirs  and  co-sharers  of  a  joint  family- 
estate. 

Prankishen,  the  plaintiff  in  this  suit,  ap- 
pears at  one  time  to  have  been  disposed  to 
dispute  what  had  been  done,  and  to  set  up 
the  special  mode  of  descent;  but  in  the  suit 
brought  by  himself  against  the  alleged 
adopted  son  of  his  uncle  Juggernaih,  already 
referred  to,  he  claimed  the  one-third  of  the 
estate  which  Juggernaih  held  as  his  heir, 
and  succeeded  in  setting  aside  the  alleged 
adoption,  and  established  his  own  right  as 
heir  to  his  uncle.  He  thus  abandoned  in 
that  suit  the  custom  which,  in  the  present, 
he  asserts  to  be  still  in  existence.  Suppos- 
ing, therefore,  that  Prankishen  had  any  in- 
choate right  to  the  customary  succession  a? 


the  eldest  son  of  Bishonalh,  their  Lardsbipt 
consider  that  the  suit  referred  to  affords  proof 
of  his  ultimate  adoption  of  what  his  father  hat 
done;  and  the  presumption  of  acqoiesc 
is  strengthened  by  the  fact  that  he  did  ndl 
prosecute  the  appeal  in  the  suit  broagfat  l^ 
his  father  Bishonath,  in  which  the  casioa 
had  been  negatived. 

Their  Lordships  are  glad  to  be  able  to 
uphold  the  judgment  of  the  High  Coot, 
since,  by  doing  so,  they  confirm  the  posses* 
sion  and  enjoyment  of  this  estate  as  it  hat 
existed  since  the  death  of  Raj  Singh,  and 
maintain  the  order  of  succession  which  ha% 
in  fact,  prevailed  since  the  settlement  in  179a 

In  the  view  which  their  Lordships  htv< 
taken  of  the  case,  it  becomes  unnecessaiy  id 
consider  the  point  that  the  suit  was  baned 
by  the  law  of  limitation  of  suits. 

Their  Lordships  being  of  opinion,  for  the 
reasons  above  given,  that  the  decree  of  the 
High  Court  ought  to  be  upheld,  will  hambly 
advise  Her  Majesty  to  affirm  it,  and  to 
dismiss  this  appeal  with  costs. 


The  30th  November  1872. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  Sir  Robert 
P.  Collier,  and  Sir  Lawrence  Peel. 

Hindoo  Law— Adoption — Misrepresentation- 
Estoppel— Pleadiag— New  Case. 

On  Appeal  from  the  High  Court  of  Juii- 
caturey  North-  Western  Provinces^  Agra. 

Gopee  Lall 

versus 

Mussamut  Sree  Chundraolee  Buhoojee. 

As  a  man  cannot,  while  he  has  an  adopted  son  Uvio^i 
adopt  another  son ;  so  neither  can  his  widow,  aifter  hss 
death,  by  virtue  o(  any  authority  delegated  trom  him, 
adopt  a  son  while  an  adopted  son  is  still  living-. 

Defendants,  who  have  represented  the  fact  orao  adofH 
tion,  which  they  erroneously  conclude  to  be  an  adopdoe 
valid  in  law,  cannot  be  charj^ed  with  misrepresentatioa 
so  far  as  the  fact  is  concerned,  and  are  not  estopped 
from  setting  up  the  true  facts  of  the  case. 

Even  if  a  plaintiff  has  been  misled  by  various  repre- 
sentations of  the  defendant  into  framingr  his  suit  tn  1 
particular  way,  still  he  can  only  recover  according*  to  bts 
allegations  and  proofs,  and  cannot  be  allowed  to  set  up 
an  entirely  new  case  not  set  up  or  hinted  at  in  the  plaint. 

This  was  a  suit  brought  to  recover  pos- 
session of  a  temple  and  certain  jewels  aad 
valuables  held  therewith.  The  plaintiff 
claimed  as  heir  of  one  Luchmunjee.  He 
endeavoured  to  prove  his  heirship  in  this 
way.    He    asserted    that    his    grandfather 
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Oamodurjee  had  two  wives,  Luchmee  aad 
Charmattee;  that,  shortly  before  his  death, 
be  gave  a  power  to  his  wives  to  adopt  two 
ions;  that,  after  his  death,  his  first  widow 
Lacbmee  adopted  Gobindjee,  the  father  of 
the  plaintiff ;  that  some  four  years  afterwards, 
Ihe  second  widow  Charmuttee  adopted 
Luchmanjee,  through  whom  the  plaintiff 
claims.  The  plaintiff  asserts  that  on  the 
death  of  Luchmunjee,  who  according  to  his 
(Case  was  his  uncle,  he  became  the  heir  to 
Luchmunjee,  who  was  in  possession  of  the 
|»roperty.  He  admits  that  the  defendant,  the 
widow  of  Luchmunjee,  had  a  life-interest 
in  the  property,  but  he  alleges  that  she  had 
forfeited  that  life-interest  by  committing 
waste. 

The  Principal  Sudder  Ameen  found,  in 
:  effect,  that  the  plaintifi  had  proved  the  whole 
of  his  case.     The  High  Court  reversed  the 
decision  of  the  Principal  Sudder  Ameen ; 
they   expressed    themselves   by    no   means 
satisfied  that  the  defendant  had  forfeited  the 
property   by   committing   waste;    but   they 
deemed     it    unnecessary    to    decide    this 
question,   inasmuch   as   they   came   to  the 
conclusion  that  the  plaintiff  had  failed  to 
prove  his  heirship  to  Luchmunjee.     They 
were  by  no  means  satisfied  that  the  plaintiff 
proved  all  the  facts  on  which  he  relied ;  but 
they  came  to  the  conclusion  that,  assuming 
all  those  facts  to  be  proved,  as  the  plaintiff 
alleged  them,  still  in  point  of  law  his  case 
failed   for   this  reason,  that,   according   to 
Hindoo  law,  there  cannot  be  two  valid  suc- 
cessive adoptions,  and  that  the  first  widow 
having  adopted  a  son,  Gobindjee,  the  second 
widow   -could    not,    while    Grobindjee    was 
alive,  make  another  valid  adoption. 

The  question  of  successive  adoptions  was 

argued  very  elaborately,  and  very  carefully 

considered    in   the   case    of   Rungama   vs, 

'  Atchama  and  others,*   reported  in  the  4th 

volume  of  Moore's  Privy  Council  Appeals, 

p.  I ;  and  since  the  decision  of  that  case, 

whatever  doubts  may  have  been  entertained 

on  the  question  before,  it  must  be  considered 

as'  settled  law  that  a  man  cannot,  while  he 

has  an  adopted  son  living,  adopt  another  son. 

And  in  their  Lordships'  opinion,  it  follows  on 

principle  that   a   man   cannot   delegate   to 

others  to  be  exercised  after  his  death,  any 

greater  power  than  he  himself  possessed  in 

his  life-time ;  and  that  inasmuch  as  he  (Damo- 

durjee)  could  not,  one  adopted  son  being 

living,   adopt   another,    his    second    widow 

Cbannuttee  could   not,  .by   virtue   of    any 

"  •  7  W.  R.,  P.  C,  57.  ■ 


authority  delegated  from  him,  adopt  a  son 
while  an  adopted  son  was  still  living. 

Their  Lordships,  therefore,  concur  with  the 
judgment  of  the  High  Court,  which  amounts 
to  this  ttiat,  assuming  all  the  plaintiff's  facts, 
as  he  alleges  them,  in  his  own  favor,  still 
that,  in  point  of  law,  the  second  adoption  was 
invalid,  and  that,  consequently,  there  was  no 
relationship  between  him  and  the  second 
adopted  son  Luchmunjee,  under  whom  he 
claims. 

That  being  so,  their  Lordships  do  not 
think  it  necessary  to  give  an  opinion  as  to 
whether  the  facts,  on  which  the  plaintiff  relies, 
have  beeii  substantiated  or  not.  Assuming 
them  to  have  been  substantiated,  his  case,  in 
point  of  law,  fails. 

It  has  been  argued  on  the  part  of  the 
appellant  that  the  defendants  in  this  case 
are  estopped  from  setting  up  the  true  facts 
of  the  case,  or  even  asserting  the  law  in  their 
favor,  inasmuch  they  have  represented  in 
former  suits,  and  in  various  ways,  by  letters 
and  by  their  actions,  that  Luchmunjee  was 
the  adopted  son  of  Damodurjee  adopted  by 
Damodurjee's  widow,  his  mother.  But  it 
appears  to  their  Lordships  that  there  is  no 
estoppel  in  the  case.  There  has  been  no 
misrepresentation  on  the  part  of  Luchmunjee 
or  the  defendant  on  any  matter  of  fact.  They 
are  alleged  to  have  represented  that  Luch- 
munjee was  adopted.  The  plaintiff's  case  is 
that  Luchmunjee  was,  in  fact,  adopted.  So 
far  as  the  fact  is  concerned,  there  is  no  mis- 
representation. It  comes  to  no  more  than 
this  that  they  have  arrived  at  a  conclusion 
that  the  adoption  which  is  admitted-  in  fact 
was  valid  in  law,  a  conclusion  which  in  their 
Lordships'  judgment  is  erroneous;  but  that 
creates  no  estoppel  whatever  between  the 
parties. 

It  may  further  be  observed  that,  if  Luch- 
munjee's  statement  is  to  be  taken,  it  must  be 
taken  as  a  whole ;  and  what  he  asserts  is  that 
he  was  validly  adopted.  But,  if  he  was 
validly  adopted,  it  follows  that  the  plaintiff 
was  invalidly  adopted ;  and,  therefore,  in  this 
view  of  the  case,  it  appears  to  their  Lordships 
that  no  reliance  can  be  placed  upon  this 
question  of  estoppel. 

It  has,  indeed,  been  further  argued  that, 
even  putting  it  not  so  high  as  estoppel,  still 
the  plaintiff  has  been  misled  by  various 
representations  made  by  the  defendant  into 
framing  his  suit  as  it  is  now  framed.  If 
that  were  so,  it  would  not  empower  their 
Lordships  to  depart  from  the  rule  which  has 
always  prevailed  that  a  man  must  recover 
according  to  his  allegations  and  his  proofs'. 
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It  would  not  enable  tbeir  Lordships  to  allow 
(as  the  appellant  asks  them  to  allow)  an 
entirely  new  case  to  be  now  brought  forward 
before  them,  which  is  not  even  set  up,  or 
hinted  at,  in  the  plaint. 

The  new  case  suggested  appears  to  be 
that,  assuming  an  invalid  adoption  of  Luch- 
munjee,  and  treating  Xiuchmunjee  as  a  mere 
trespasser,  still  the  plaintiff  could  recover  by 
proof  of  his  title  from  Damodurjee.  Whether 
be  has  such  a  case  or  not,  their  Lordships  do 
not  think  it  necessary  to  decide,  but  they 
fed  themselves  bound  to  say  that  that  case 
cannot  be  gone  into,  inasmuch  as  it  has  not 
been  set  up  in  the  plaint.  Their  Lordships 
do  not  diesire  to  construe  plaints  with  any 
extreme  strictness  or  technicality,  but  it 
wonld  manifestly  be  extremly  inconvenient, 
and  certainly  coixtrary  to  their  practice,  to 
allow  a  case  to  be  raised  here  which  is 
entirely  different  from  the  one  which  has 
been  previously  insisted  upon. 

For  these  reasons  their  Lordships  are  of 
opinion  that  the  decree  of  the  High  Court  is 
right,  and  ought  to  be  affirmed.  Their  Lord- 
ships understand  the  High  Court  simply  to 
have  ruled  that  the  plaintiffs  had  failed  to 
prove  the  title  on  which  they  sued,  that  the 
Principal  Sudder  Ameen's  decree  ought, 
therefore,  to  be  reversed,  and  the  suit  dis- 
missed with  costs.  But  inasmuch  as  the 
formal  decree,  which  simply  orders  that  the 
appeal  be  decreed  with  costs,  and  the 
decision  of  the  Principal  Sudder  Ameen 
reversed,  may  hereafter  lead  to  some  doubt 
as  to  what  was  really  decided  by  the  High 
Court,  their  Lordships  think  that  the  formal 
decree  should  be  varied  by  ordering  that  the 
decision  of  the  Principal  Sudder  Ameen  be 
reversed,  and  the  suit  dismissed  with  costs 
in  both  Courts;  and  their  Lordships  will 
humbly  advise  Her  Majesty  to  this  effect. 
The  appellants  must  pay  the  costs  of  this 
appeal. 


The  I2th  December  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Suit  for  Account — Commissioa  under  Act  VIII. 
of  1859,  s.  z8z— Investigation  of  Accounts- 
Witnesses— Evidence  . 

Case  No.  45  oi  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  7th  December  1871. 


Chand  R*m  (Defendant),  Appellami^ 

versus 

Brojo  Goblnd  Doss  (Plaintiff),  RespondewL 

Mr,  M,  Z.  Sandel  and  BcUfoo  Joy  Gffbin4 

Sen  for  Appellant. 

Baboos  Ashootosh  Dhur,  KaUs  Mohm 
Doss,  and  Rujonee  Nath  Rose  for 
Respondent. 

In  a  suit  for  an  account  of  moneys  received  and  do- 1 
bursed  by  defendant  while  employed  as   a  looliBdr 
|n  plamtiff's  shop,  and  for  suras  which  defendant  ni^teh 
be  found  to  have  misappropriated,  defendant  objected* 
that  one  D  (a  reUtive  of  plainrifF's),  who  had  bees 
jomtly  employed  with  him  as  manager,  with   eqol 
powers  and  responsibilities,  ought  to  have  been  sned 
together  with  him  i 

Hbld  that,  to  release  D  on  pavment  of  a  trifliag 
sum,  and  to  sue  defendant  alone  (or  a  laqre  amount 
(as  plaintiff  bad  done),  no  accounts  being  ta^Pt 
between  them,  was  most  inequitable,  and  tbe  1^ 
should  have  been  dismissed : 

HsLO  that,  as  plaintiff  had  filed  his  khatta4iooks  ■ 
Court>  and  did  not  allege  that  they  had  been  falsified, 
he  should  have  balanced  the  account  hinself,  and 
the  lower  Court  should  not  have  deputed  an  Aneea 
under  Aa.  VIII.  of  1859,  s.  iSi,  to  investigate  tht 
accounts : 

Hbld  that  such  investigation  does  not  inchide  or 
allow  the  taking  of  the  depositions  of  witnesses  ;  aad 
such  depositions  are  not  legally  admissible  as  evideaee 
in  the  cause. 

Glover,  7— -Thjb  plaintiff  in  tbis  case  sued 
the  defendant,  a  mohurir  employed  in  bis 
shop  at  Bundnr  Bazar,  for  an  accoant  of 
moneys  received  and  disbursed  by  him  whilst 
so  employed,  and  also  for  such  sunos,  esti- 
mating them  at  Rs.  2,500,  as  he  might  be 
found  to  have  misappropriated. 

The  amount  claimed  was  afterwards,  witk 
the  permission  of  the  Court,  raised  to  R& 
5,101-15-8-5,  and  the  plaint,  with  sump, 
amended  accordingly. 

The  defendant  objected  in  the  first  place 
to  the  form  of  suit,  alleging  that  he  and  one 
Raj  Coomar  Dass,  a  relative  of  the  plaintiff, 
were  jointly  employed  as  managers  of  the 
shop,  with  equal  powers  and  responsibilities, 
and  that  both  ought  to  have  been  sued 
together.  He  added  that  the  plaintiff  had 
improperly  released  RajCoomar  from  liability, 
because  he  was  his  relation,  and  was  tr3ring 
to  saddle  defendant  with  the  whole  burthen. 

He  further  objected  that  persons  in  his 
position  of  salaried  mohurir  were  not  liable 
to  be  called  on  to  give  in  detailed  accounts ; 
that  the  accounts  of  sales,  <&c.,  were  made 
up  daily,  and  had  been  submitted  in  due 
course  to  the  plaintiff :  that  there  was  little 
or  no  profit  from  the  trade;  and  that  when 
he  was  discharged  by  the  plaintiff  on  the  3rd 
Srabun  1277,  the  whole  stock  of  cloth  and 
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9sfa,  Rs.  5,879-13  worth  of  the  former, 
iDd  Rs.  185-10,  was  made  over  to  the 
levly-appointed  gomashta,  Xam  Surua  Chow- 
Ibry;  plaintiff's  brother-iQ-iaw. 

The  Subordinate  Judge  deputed  an  Ameen 
■der  section  181  of  the  Code  of  Civil 
Procedure  to  investigate  the  plaintiff's  ac- 
IDoats,  and  decided,  first,  that  the  defendant 
Sband  Ram  was  in  sole  charge  of  the  plaint- 
Ws  shop  and  solely  responsible,  Raj  Coomar 
inng  an  inferior  clerk  only  ;  and,  secondly, 
hst  ihe   Ameen'a    investigation    showed   a 

Sisiderabie  deficit,  in  his  accounts,  together 
b  sundry  false  credits  and  debits.  The 
Umbordinate  Judge  went  into  this  latter 
bestion  at  some  length,  and  gave  a  decree  to 
be  plaintiff  for  Rs.  4,047-13-5-1-15. 

The  points  which  have  been  argued  before 
ts  in  this  appeal  (the  merits  of  the  case  not 
»eing  gone  into)  are : — 
I  (i.j  Whether  a  suit  like  the  present  will 
Ip  agiunst  Chand  Ram  only,  bis  co-servant 
bj  Coomar  aot  handi^^  been  oiade  a  defend- 

(2.)  Whether  the  Subordinate  Judge  was 
iflitled  to  receive  as  evidence  the  depositions 
I  the  witnesses  who  had  given  evidence 
tefore  the  Ameen  ? 

The  plaintiff  alleges  that  Raj  Coomar  was 
ttiy  an  inferior  mohurir,  with  no  power  of 
nanagement  and  with  no  responsibiiiiy;  the 
lefendant,  that  he  was  his  (defendant's) 
eUow  clerk,  enjoying  the  same  salary  and 
xercising  the  same  powers  of  purchasing 
mA  selling  cloth. 

We  have  bad  the  evidence  on  this  point 
ead,  and  think  that  it  greatly  preponderates 
D  favor  of  the  defendant's  contention.  Of 
he  four  witnesses  examined  by  the  plaintiff, 
iro  describe  Raj  Coomar  as  subordinate  to 
>hand  Ram,  without  in  any  way  entering 
luo  detail  or  poiniing  out  in  what  the  in- 
eiiority  consisted.  Tne  ttiird»  wnilst  saying 
hat  Cband  Ram  had  the  more  authority, 
tdmiis  that  their  position  was  equal.  Ttie 
Mirth  states  distinctly  that  the  two  were 
ifnal  in  salary,  position,  and  authority.  The 
i^Dd4.nt*8  witnesses,  who  are  many  in 
nmber,  say  the  same  thing,  and  the  plaintiff 
limielt,  although  he  now  denies  their 
qualiiy,  very  clearly  admitted  it  when  a 
lut  was  brought  against  him  by  Nimayenund. 
B  his  answer  to  that  suit,  Brojo  Gobind 
Boss  alleged  that  the  shop  was  in  the  joint 
large  ot  Chand  Ram  and  Raj  Coomar  ; 
bat  iney  both  h^d  authority  to  buy  ;iiui  sell, 
Dspcna  moiA^^aud  make  oui  accou.KS.  In 
his  case,  also,  the  receipt  taken  by  plaintiff 
irom  Raj  Coomar,  and  filed  bythe  defendant, 


shows  that  Raj  Coomar  was  not  the  mere 
^akiried  mohurir  he  is  now  alleged  to  be. 
That  receipt  speaks  of  money  due  from  Raj 
Coomar  on  account  of  the  "tuhveel,"  and 
acknowledges  that  the  balance  has  been  paid. 
The  Subordinate  Judge  says  that  this  receipt 
was  on  account  of  an  excess  of  salary  drawn 
by  Raj  Coomar.  We  think  otherwise,  and 
that  it  most  clearly  refers  to  shop-transactions 
carried  on  by  Raj  Coomar,  and  on  account 
of  which  there  was  a  balance  due  to  his 
emplojrer. 

On  the  whole  evidence,  we  are  of  (pinion 
that  Raj  Coomar  was  not  a  mere  mohxnrir, 
but  was  associated  with  Chand  Ram  in  the 
management  of  the  shop,  and  was  equally 
responsible  with  him. 

And  that  being  so,  it  follows  that  he  ought 
to  have  been  associated  with  him  in  this  suit. 
The  accounts  to  be  investigated  extended 
over  some  years,  from  1274  to  1277,  during 
the  first  two  of  which  Raj  Coomar  was  as 
much  concerned  with  them  as  the  defeiidant 
Chand  Ram;  and  to  release  Raj  Coomar 
from  the  suit  on  pretence  of  being  satisfied, 
without  taking  any  account  of  the  transac- 
tions managed  by  the  two  servants  whilst 
jointly  occupied  in  conducting  the  shop- 
business,  was  manifestly  a  most  unfair  pro- 
ceeding towards  Chand  Ram.  If  the  two 
were,  as  we  consider  they  were,  jointly  re- 
sponsible, then  to  release  the  one  on  payment 
or  pretended  payment  of  a  trifling  sum,  and 
to  sue  the  other  for  upwards  of  Rs.  5,000, 
no  accounts  being  taken  between  them  and 
no  arrangement  made  for  testing  their  differ- 
ent responsibilities,  was  most  inequitable. 

We  are  of  opinion  that  the  plaintiff*s  suit 
should  have  been  dismissed  on  this  ground. 
We  think  it  right,  however,  to  make  some 
remarks  on  the  way  in  which  the  Subordinate 
Judge  has  applied  the  provisions  of  section 
181  of  the  Code  of  Civil  Procedure.  In  the 
first  place,  we  think  that  this  was  not  a  case 
in  which  a  Commissioner  should  have  been 
appointed  at  all.  The  plaintiff  filed  his 
khatta-books  in  Court;  and  as  he  nowhere 
alleged  that  they  had  been  in  any  way  falsi- 
fied by  the  defendant,  he  could  have  made 
up  the  account  from  them,  without  troubling 
the  Court  in  the  matter,  and  have  fixed  the 
amount  due  to  him  from  the  defendant, 
instead  of  stating  a  sum  by  guess.  It  never 
seems  to  have  struck  the  Subordinate  Judge 
as  an  unusual  proceeding  on  the  part  of  the 
plaintiff,  that,  being  provided  with  account* 
books  the  entries  in  which  were  undisputed 
by  him,  he  should  have  asked  the  Court  to 
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balance  the  account  for  him^  instead  of  making 
up  the  total  himself. 

Secondly,  the  Subordinate  Judge,  in  de> 
ciding  the  question  of  "false  credits  and 
debits/'  has  relied  on  the  evidence  of  wit- 
nesses examined  by  the  Ameen,  and  sent  up 
with  his  report.  Now,  section  i8i  of  the 
Code  of  Civil  Procedure  does  not  seem  to 
give  an  Ameen  authority  to  take  evidence 
on  solemn  affirmation,  and  in  any  case  such 
evidence  does  not  by  that  section  become 
evidence  in  the  cause.  In  section  iSo,  it  is 
distinctly  stated  that  the  depositions  of 
witnesses  are  to  be  recorded  and  used  by  the 
Judge  as  evidence.  In  section  i8i,  the  word 
"  depofiitions"  is  not  to  be  found,  and  it  is 
the  ''  proceedings"  only  of  the  Commissioner, 
i«  <.,  his  report  or  opinion,  which  are  to  be 
received  as  .evidence.  The  wording  of  the 
nextjsection  (182)  also  shows  that  an  investi- 
gation into  accounts  does  not  include  or 
allow  the  taking  of  the  depositions  of  wit- 
nesses. In  this  case  the  Ameen,  although 
admitting  that  he  had  not  gone  through  the 
various  items  of  debit  and  credit  in  the 
khatta-books  owing  to  want  of  time,  seems 
to  hav^  hunted  up  persons  whose  names 
were  entered  therein  on  account  of  sundry 
transactions  in  cloth,  and  to  have  examined 
them  touching  their  business-transactions 
with  the  plaintiff's  shop ;  and  finding  in  some 
instances  that  their  account  of  matters  did 
not  agree  with  the  entries  in  the  khatta- 
books,  at  once  jumped  to  the  conclusion  that 
the  defendant  Chand  Ram  had  nnide  false 
entries,  and  misappropriated  the  proceeds. 
The  Subordinate  Judge  accepted  this 
evidence,  and  acted  upon  it,  although  its 
effect  was  to  invalidate  the  correctness  of 
the  very  khatta-books  which  the  plaintiff 
had  put  in  as  the  basis  of  his  claim.  The 
evidence  of  the  witnesses  taken  by  the 
Ameen  was  not  legally  receivable,  and  the 
Subordinate  Judge  ought  not  to  have  been 
influenced  by  it.  That  he  was  so,  and  that 
he  was  generally  prejudiced  against  the 
defendant,  is  clear  from  the  wording  of  his 
judgment  throughout.  Thus,  he  speaks  of 
the  receipt  given  by  Raj  Coomar,  and  filed 
by  the  plaintiff  as  not  being  proved,  whereas 
the  plaintiff  himself  had  in  his  deposition 
admitted  it.  He  gives  it  as  his  opinion  that 
the  defendant  Chand  Ram  has  brought  him- 
self within  the  clauses  of  the  Penal  Code, 
and  declares  that  *'  he  sees  no  crime  which 
the  defendant  is  not  cap^ible  of  commit- 
ting,'' and  this  on  the  strengt^h  of  supposed 
false  entries  in  books  which  the  plaintiff  has 
filed  as  true  \ 


It  has  been  contended,  though  faintifJ 
that  in  auy  case  the  defendant  is  liable  firl 
the  time  between  the  dismissal  of  Rfl 
Coomar  and  the  2nd  Srabnn  1277 ;  and  ao(' 
ordinary  circumstances  he  might  be ;  but 
extremely  disingenuous  way  .in  which 
plaintiff  has  brought  his  case,  and  his  ei 
vour  to  conceal  the  real  position  of  Chaodj 
Ram  and  Raj  Coomar,  make  any  fui 
enquiry  impossible. 

Without,  therefore,  going  into  the 
of  the  case,  we  reverse  the  decision  of 
Subordinate  Judge,  on  the  point  of  law, 
dismiss  the  plaintiff's  suit  with  all  costs. 


The  13th  December  1872. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chi^ 
Jusiicey  and  the  Hon'ble  Charles  Pontifei,| 
Judge. 

PUunt— Canse  of  Actioo. 

Appeal  from  an  order  of  the  Honhk\ 
A.  G,  Macphersony  exercising  the  OrdiA 
nary  Original  Civil  Jurisdiction  of  ikk\ 
High  Court. 

Dorab  Ally  Khan  (Plaintiff),  Appellant, 

versus 

Khajah  Moheeooddeen  (Defendant), 
Respondent. 

The    Officiating     AdvoccUe^General   and 
Mr.  Kennedy  for  Appellant 

No  oue  for  Respondent. 

A  plaint  which  had  been  rejected,  admitted  on  apoeifr 
leave  beings   reserved  to  defendant,  if   so  adriM,  la' 
apply  to  have  it  taken  off  the  file. 

This  was  an  appeal  from  an  order  rejecting 
the  plaint  dated  the  5th  of  September.  The 
order  is  as  follows :  'Mf  I  had  been  of 
opinion  that  this  plaint  disclosed  a  good  cause 
of  action,  I  should  have  granted  the  prayer 
for  leave  under  section  13  of  the  Letters 
Patent  to  sue  in  this  Court.  I  shall,  therefore, 
grant  the  leave  (notwithstanding  the  order  I 
am  about  to  make)  so  that  the  plaintiff  may 
have  it  in  his  power  to  appeal,  if  he  should  be 
so  advised.  But  I  reject  the  plaint  under  sec- 
tion 32  of  the  Civil  Procedure  Code,  because 
it  appears  to  me  'that  the  subject-matter 
of  the  plaint  does  not  constitute  a  cause  of 
action.*  The  case  of  Sowdaminee  Chow- 
drain  vs.  Kishen  Kishore  Poddar,*  decided 
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>y  a  Full  Bench  (4  B.  L.  R.,  F.  B.,  1 1),  bears 
^pon  this  question.  It  is  to  be  noted,  too, 
liat  the  plaintiff  states  that  under  his  pur- 
rhase  he  got  possession,  and  made  collections 
exceeding  Rs.  10,000  in  amount,  though  he 
nras  afterwards  evicted.  The  plaint  was 
;>¥csented  to  me  on  the  2nd  instant." 

The  plaint  stated  that  Abdoos  Samut  and 
IVoozer  Khan,  deceased,  were,  at  the  time  of 
:tie  death  of   Woozsr  Khan,   possessed   of 
pertain  estates  and  interests  in  certain  lands 
intuated   in   Lucknow,   in   Oudh;    that,  on 
the  1 8th  of  June  1866,  a  writ  oi  fieri  facias 
nras,  on  the  application  of  Khajah  Mohee- 
ooddeen,  issued  by  the  High  Court  of  Judi- 
cature  at   Fort   William   in   Bengal,    in  its 
ordinary  original   civil   jurisdiction,    in   the 
cause  in  which  Khajah  Moheeooddeen  and 
another  were   the    plaintiffs,    and    Abdoos 
^amut  and  others,  the  heirs  and  representa- 
tives of  Woozer  Khan,  were  the  defendants, 
directed  to  the  Sheriff  of   Calcutta,   "com- 
manding him  to  cause  to  be  levied  and  made 
of  the  houses  and  lands,  debts   and   other 
effects,  moveable  and   immoveable,  of   the 
defendants  within  the  provinces,  districts,  or 
countries  of  Bengal,  Behar,  and  Orissa,  or 
in    the  piovince  of  Benares,  or  any  other 
lactones,   districts,   and   places  which  then 
were  annexed  to  and  made  subject  to  the 
Presidency  of  Fort  William  in  Bengal,  by 
seizure,  and,  if  necessary,  by  sale  thereof,'' 
the  sum  mentioned   in   the   writ;   that  the 
Sheriff  of  Calcutta  by  the  authority  of  Khajah 
Moheeooddeen,  and  on  the  express  instruc- 
tions of  his  attorney,  and  professing  to  act 
under  and  by  virtue  of  the  writ  seized,  on  the 
2nd  and  20th  days  of  August  1866,  the  right, 
title,  and   interest  of  Abdoos    Samut    and 
Woozer  Khan  in  the  said  lands;  that  the 
Sheriff  sold,  on  the  4th  of  October   1866, 
after  the   usual   advertisements,    the   right, 
title,  and  interest  of   Abdoos   Samut   and 
Woozer  Khan  of,  in,  and  to  the  said  lands 
to   Dianut-ut-Dowla   for   the    sum    of    Rs. 
26^000 ;  that  a  bill  of  sale  was  executed  on 
the  9th  of  October,  and,  at  the  time  of  the 
delivery  of  the  bill  of  sale,  the  whole  of  the 
^urchase^money  was  paid  to  the  Sheriff ;  that 
on  or  about  the   12th   October    1866,  the 
Sheriff  paid  the  sum  of   Rs.  5,000  to   the 
attorney  of  Khajah  Moheeooddeen,  and,  on 
the  isih  of  October  1867,  paid  the  balance  of 
the   purchase-money^    after   deducting    his 
charges,  to  the  defendants  in  that  suit ;  that 
the  Sheriff  put   Dianut-ut-Dowla  into  pos- 
session of  the  property  purchased  by  him  ; 
that,  by  an  order  No.  868,  dated  the  26th  of 
August  1868,  the  Judicial  Commissioner  of 
Vol  XIX. 


Oudh  declared  the  sale  to  be  null  and  void, 
and  in  or  about  the  same  month,  Dianut-ut* 
Dowla  was  ejected ;  that  Dianut-ut-Dowla 
died  on  the  23rd  of  June  1868,  having  made 
a  will,  by  which  he  appointed  Dorab  Ally 
Khan,  the  plaintiff,  to  be  his  executor.  l*he 
plaintiff  ought  to  recover  from  the  defendant 
the  sum  of  Rs.  26,000  for  moneys  had  and 
received  by  Khajah  Moheeooddeen  for  the 
use  of  Dianut-ut-Dowla. 

The  Officiating  Advocate-General,  on 
behalf  of  the  appellant,  contended  that, 
when  this  writ  of  fi,  fa.  was  issued,  the 
High  Court  had  no  authority  to  levy 
execution  in  Oudh,  and  the  decree-holder, 
in  setting  the  Court  in  motion,  was 
liable  for  the  consequences.  The  general 
rule  regarding  the  liability  of  the  Sheriff 
and  of  the  judgment- creditor  is  laid  down  at 
page  90  of  Vol.  L,  Chitty's  Pleading.  The 
Full  Bench  case  referred  to  by  Mr.  Justice 
Macpherson  was  a  proceeding  under  Regu- 
lation VIl.  of  1825  (and  not  under  Act  Vlll. 
of  1859),  and  is  in  support  of  the  plaintiff's 
contention,  as  the  sale  in  this  case  was  set 
aside  by  the  Judicial  Commissioner  of  Oudh. 
The  case  of  Brojendur  Roy  Cho\vdhry  vs, 
Juggurnath  Roy  (6  Weekly  Reporter  147) 
was  under  Act  VIII.  of  1859,  *"^  there, 
the  sale  having  been  set  aside,  it  was  held 
that  the  right  of  the  purchaser  to  recover 
his  purchase-money  was  absolute.  In  the 
case  of  the  Bank  of  Hindustan  vs»  Prem- 
charid  Raichand  (5  Bom  H.  C.  Rep.,  83) 
at  page  96,  Sargent,  J.,  speaking  of  this 
258ih  section,  says:  "That  section,  in  my 
opinion,  being  general  in  its  terms,  applies  to 
all  cases  in  which  the  sale  is  set  aside,  and  not 
merely  when  it  is  set  aside  by  reason  of  some 
irregularity  in  the  proceedings.''  This  was  a 
case  which  ought  to  have  been  argued,  and 
not  disposed  of,  by  the  learned  Judge  on  the 
presentation  of  the  plaint. 

The  Chief  Justice  stopped  the  Advocate- 
General,  and  stated  that  there  seemed  to  be 
enough  to  admit  the  plaint.  The  defendant 
was  to  have  liberty,  if  so  advised,  to  apply 
to  have  the  plaint  taken  off  the  file,  when 
the  matter  could  be  argued.  The  plaint  was  . 
accordingly  received  and  filed. 


The  14th  December  1872. 
Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Court  Pees—Suit  for  Declaratory  Order  with 
Confimiatiofi  •f  PoMtMion. 
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Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  </  hajshahye, 
daied  the  i6th  July  1872. 

Bohuroonissa  Bibee  (Defendant),  Appellant^ 

versus 

Kureemoonissa  Khatoon  (Plaintiff), 
Respondent, 

Baboo  Kashee  Kant  Sen  for  Appellant. 

No  one  for  Respondent. 

In  a  suit  for  a  declaratory  order  to  set  aside  a  sum* 
mary  order  under  Act  VIII.  of  1859,  s.  246,  where  plain- 
tiff  asked  also  for  an  order  "  confirming  possession  after 
declaration  of  title,"  it  was  held  that  consequential 
relief  was  sought,  and  the  stamp-fee  leviable  was  the 
ad'-valorem  fee  prescribed  by  the  Court  Fees  Act. 

Note  by  the  Deputy  Registrar, — The 
lower  Court,  in  its  order  from  which  this 
appeal  is  preferred,  states  that  the  suit  was 
to  establish  the  plaintiff's  right  to  certain 
property  named  in  the  plaint,  and  to  have 
her  possession  fonfirmed  ;  and  that  her  claim 
was  based  on  a  deed  of  sale  in  lieu  of  dower 
(hibba-bil-ewuz)  executed  in  her  favor  by 
her  husband. 

The  suit  was  valued  at  Rs.  9,560,  and 
the  stamp-fee  levied  from  the  plaintiff  in  the 
lower  Court  was  Rs.  450,  instead  of  Rs.  455 
provided  by  law. 

In  the  grounds  of  appeal,  however,  the 
appellant  endeavours  to  make  out,  for  the 
purpose  of  the  stamp-fee  now  leviable,  that 
the  suit  ought  to  have  been  *'  for  setting 
aside  the  lower  Court's  order  under  section 
2^46  (Act  Vlll.  of  1859)  after  declaration  of 
title,''  which,  it  is  asserted,  *'  is  tantamount 
to  a  suit  for  confirmation  of  possession  after 
declaration  of  title  ;*'  and  that,  consequently, 
under  the  Court  Fees  Act,  the  fee  leviable 
is  Rs.  20,  viz,,  Rs.  10  for  the  portion  of  the 
claim  in  which  it  is  sought  to  have  the 
summary  order  set  aside,  and  Rs.  10  for  the 
portion  in  which  a  declaration  of  title  is 
sought. 

This  amount  (m.,  Rs.  20)  has  conse- 
quently been  paid  in  as  the  fee  leviable  in 
this  appeal.  But  the  Court  Fees  Act  (clause 
3,  article  17,  Schedule  \L)  provides  a  stamp 
of  Rs.  10  in  suits  for  **a  declaratory  decree, 
where  no  consequential  relief  is  prayed," 

In  the  suit  in  question  consequential  relief 
was  apparently  sought,  as  the  plaintiff  did 
not  simply  ask  for  a  declaratory  order  to  set 
aside  the  summary  order  of  the  lower 
Court  under  section  246,  but  also  for  an 
order  ''  confirming  possession  after  declara- 
tion of  title, "  and  hence  she  properly  paid 


the  ad'Valorem  fee  which,  it  is  presumed,  is 
also  leviable  in  this  appeal,  instead  of  that 
which  has  been  paid  in,  viz,,  Rs.  20. 

Order, 

Kemp,  y, — We  think  that  the  view  taken 
by  the  Deputy  Registrar  is  correct  The 
petitioner  is  directed  to  pay  the  proper  stamp. 


The  14th  December  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Adoption— Landlord  and  Teoant— LanutAtioa— 

Deduction. 

Case  No.  687  of  1872. 

Special  Appeal  from  a   decision  passed  fy 
the  Officiating  Judge  of  Rajshahye,  dat- 
ed the   jth   January    1S72,   affirming  a 
decision    of  the    Subordinate    Judge   e/\ 
Beauleah,  dated,  the  tgth  June  18'^r, 

Huronath  Roy  Chowdhry  (Defendant), 

Appellant, 

versus 

Golucknath  Chowdhry  (Plaintiff), 
Respondent, 

Mr,  y,  T,  Woodroffe  and  Baboos  Sreenath 
Doss  and  Mohinee  Mohun  Roy  for  Ap- 
pellant. 

Baboos  Romesh  Chunder  Milter  and  Doorga 
Mohun  Doss  for  Respondent. 

In  a  suit  for  rent,  where  plaintiff  sued  as  the  adopted 
son  of  the  deceased  landlord,  and  defendant  (who  was 
the  adopted  son  of  the  deceased  tenant,  and  in  posses- 
sion) denied  the  relationship  of  landlord  and  tenant 
between  the  parties : 

Held  that,  as  plaintiff's  adoption  had  been  declared 
by  a  competent  Court,  the  mere  fact  of  an  appeal  to  the 
Privy  Council  did  not  alter  his  position  as  the  successor 
to  the  right  of  her  who  was  landlord  of  the  deceased 
tenant,  and  of  defendant  who  succeeded  to  that  tenant's 
rights ;  and  that  although  plaintiff  had  not  received  rent 
for  many  years,and  had  endeavoured  to  eject  th«;  defend- 
ent,  yet  that  did  not  get  rid  of  the  fact  that  he  stood  in 
the  snoes  of  the  deceased  landlord,  and  was  in  that  rela- 
tion to  the  defendant : 

Held  that  the  landlord  in  the  circumstances  of  thb 
case  could  not  be  allowed  deduction,  in  respect  of  the 
plea  of  limitation,  for  the  time  he  was  suing  the  tenant 
as  a  trespasser,  because  he  must  have  known  of  defend- 
ent's  right  to  hold  as  a  tenant ;  such  deduction  being 
only  allowable  where  the  landlord's  action  was  bond  fide. 

Glover,  J, — ^The  plaintiff  in  this  case  sued 
the  defendant  for  the  rent  due  on  26  mehals 
for  the  years  1271  to  1277  B.  S. 
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The  substantial  defence  was  that  there 
existed  no  relationship  of  landlord  and  ten- 
ant between  the  parties,  and  that  no  suit  for 
rent  would  lie. 

The  Judge,  confirming  the  order  of  the 
Subordinate  Judge,  gave  the  plaintiff  a  de- 
cree for  three  years'  rent,  holding  the  rest 
of  the  claim  to  be  barred  by  the  law  of 
limitation. 

Against  this  decision,  both  parties  appeal : 
the  defendant  on  the  general  issue,  the  plaint- 
iff, because  he  has  only  been  allowed  three 
years'  rents  instead  of  seven. 

It  appears  that,  as  between  Rajmoyee 
Chowdhrain,  the  adopting  mother  of  the 
plaintiff,  and  Roop  Moonjuree  Chowdhrain, 
the  adopting  mother  of  the  defendant,  a 
solehnama  was  executed  in  Bhadur  1244 
B.  S.,  whereby  the  latter  got  possession  of  a 
certain  portion  of  the  estate,  paying  a  fixed 
rent  of  sicca  Rs.  165  per  annum,  and 
during  Roop  Moonjuree's  lifetime,  rent  was 
admittedly  paid  to  Rajmoyee  Chowdhrain  in 
accordance  with  the  solehnama.  Since 
Roop  Moonjuree's  death,  the  defendant,  her 
son,  has  refused  to  continue  the  payments  to 
the  plaintiff,  the  son  of  Rajmoyee  Chow- 
dhrain, on  the  ground  that  the  latter  has  not 
been  legally  adopted. 

There  have  already  been  suits  between 
the  two:  One,  by  the  present  defendant  to 
set  aside  the  plaintiff's  adoption  by  Raj- 
moyee, in  which  he-  failed,  and  which  is  now 
before  the  Privy  Council  in  appeal.  The 
other,  by  the  present  plaintiff  to  eject  defend- 
ant from  the  mehals,  and  to  recover  mesne- 
profits,  was  dismissed  on  the  ground  that,  by 
the  terms  of  the  solehnama,  the  son  of 
Roop  Moonjuree  was  entitled  to  retain 
possession. 

Mr.  Woodroffe  for  the  defendant,  appel- 
lant, contends  that  there  exists  no  relation- 
ship of  landlord  and  tenant  between  his 
client  and  the  plaintiff ;  that  ever  since  Roop 
Moonjuree^s  death,  the  possession  has  been 
adverse,  and  no  rent  has  been  paid,  and  that 
the  plaintiff,  by  his  action  in  the  regular  suit 
for  possession,  $s  well  as  by  the  prayer  of 
his  plaint  in  this  suit,  has  admitted  that  the 
defendant  is  not  his  tenant. 

I  think  the  argument  untenable.  There 
is  no  doubt  that,  during  her  lifetime,  Raj- 
moyee was  the  landlord  of  Roop  Moonjuree, 
and  that  the  latter  acknowledged  her  tenancy, 
and  paid  the  rent  reserved.  The  plaintiff 
'  has  been  pronounced  by  a  competent 
Court  to  be  the  adopted  son  of  Rajmoyee 
(meaning  by  that,  adopted  by  her  in  confor- 
mity with  the  directions  of   her  deceased 


husband),  and  as  such,  succeeds  to  the  post* 
tion  occupied  by  his  adopting  mother.  The 
mere  fact  of  an  appeal  having  been  preferred 
to  Her  Majesty  in  Council  does  not  in  any 
way  alter  that  position ;  and  if  his  adopting 
mother  was  Roop  Moonjuree's  landlord,  and 
consequently  of  the  person  who  succeeded 
to  Roop  Moonjuree's  rights,  so  would  be  the 
plaintiff  after  he  had  succeeded  to  Rajmoyee's 
rights.  I  think  that  so  long  as  the  decision 
declaring  the  plaintiff  to  be  the  son  adopted 
by  Rajmoyee  stands,  the  plaintiff  must  be 
considered  as  the  landlord  of  the  defendant. 

It  is  quite  true  that  the  plaintiff  has  not 
received  rent  for  ibany  years,  and  that  he 
endeavoured  by  suits  to  eject  the  defendant 
from  the  mehals,  and  to  get  khas  possession 
with  mesne-profits ;  but  this  does  not  get  rid 
of  the  fact  that,  up  to  the  present  moment,  at 
all  events,  the  plaintiff  stands  in  the  shoes  of 
Rajmoyee  Chowdhrain,  and  is  as  much  the 
landlord  of  the  defendant  as  Rajmoyee 
was  of  Roop  Moonjuree ;  and  if  the  landlord, 
then  the  relationship  objected  to  exist,  and 
no  length  of  time  would  bar.  It  is  not  as 
if  the  defendant  had  held  these  lands 
adversely  as  of  his  own  separate  right.  His 
claim  to  hold  them  without  paying  rent  to 
the  plaintiff  depends  on  his  being  able  to 
prove  to  the  Privy  Council  that  the  plaintiff 
is  not  the  representative  of  Rajmoyee,  in 
which  case  he  (defendant)  would  by  inherit- 
ance succeed  to  the  entire  estate. 

I  think,  therefore,  that  the  special  appeal 
of  the  defendant  must  be  dismissed  with 
costs. 

In  the  cross-appeal  of  the  plaintiff.  Baboo 
Romesh  Chunder  Mitter  argues  that  his 
client  is  entitled  to  the  rent  accruing  within 
three  years  of  the  date  of  his  cause  of  action ; 
that  his  cause  of  action  to  recover  rent  from 
the  defendant  did  not  accrue  till  the  decision 
of  the  High  Court  in  the  suit  of  1868, 
declaring  him  bound  by  the  solehnama, 
and  that,  therefore,  he  is  entided  to  all  the 
claims. 

On  this  point  also,  I  agree  with  the  Court 
below.  A  landlord  may,  under  certain 
circumstances,  be  allowed  a  deduction,  when 
limitation  is  pleaded  for  the  time  he  was 
suing  a  tenant  as  a  trespasser — Ishan  Chunder 
Roy  vs.  Khajah  Asanoollah  (17  Week- 
ly Reporter  79) ;  but  the  landlord's  action 
must  in  that  case  be  bond  fide,  and  he 
must  have  brought  his  suit  for  ejectment  in 
the  full  belief  that  the  defendants  were  tres- 
passers. In  this  case  when  the  position  of 
the  two  adopted  sons  is  considered,  and  the 
circumstances  in  which  the  one  stood  to  the 
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Other,  it  is  impossible  to  believe  that  the 
plaintiff  was  not  perfectly  aware  both  of  the 
existence  and  of  the  authenticity  of  the 
Bolehnama  under  which,  the  defendant,  in 
right  of  his  adopting  mother  Roop  Moonjuree, 
held  as  a  tenant.  Looking  to  all  the 
circumstances  of  the  case,  I  have  no  doubt 
that  he  did  perfectly  know  the  position  of  the 
defendant,  and  that  his  object  was,  if  possi- 
ble, to  destroy  it. 

The  cross  appeal  is  dismissed  with  costs. 

Kemp,   7. — I  concur  in  dismissing  these 
two  appeals. 


The  i5ih  December  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  A7.,  Chief 
JusiicCy  and  the  Hon'ble  Cnarles  Pontifex, 
Judge, 

Juriadicttoa—M Ala-fide  Claim— Small  Cause 
Court,  Calcutta— Act  IX.  of  ZS50,  a.  a8-A€t 
XXVI.  of  Z864,  s.  2. 

Reference  to  the  High  Court  under  sec- 
tion 7  of  Act  XXVI,  of  J 864,  by  the  First 
and  Second  Judges  of  the  Calcutta  Court 
of  Small  Causes, 

Bonomally  Nawn,  Plaintiff, 

versus 

T.  Campbell,  Defendant, 

Mr.  Kennedy  for  Plaintiff. 
JMr,  Apcar  for  Defendant. 

Having  regard  to  the  provisions  of  section  2S,  Act  IX. 
of  ia50,  and  section  2,  Act  XXVI.  of  1864,  the  Small 
Cause  Court  at  Calcutta  has  no  jurisdiction  in  a  case  in 
which  the  plaintiff,  in  order  to  give  jurisdiction  to  the 
Small  Cause  CouH^laims  as  damages  sums  which  by 
law  he  cannot  recoter,  which  he  cannot  be  entitled  to  at 
aU,  and  adds  them  l^rU^laim  for  that  purpose. 

Reference, — ThI  (fuestion  which  arises  in 
this  case  has  reference  to  the  Court's  juris- 
diction. 

The  provisions  as  to  jurisdiction  con- 
tained in  Act  IX.  of  1850  (the  original 
Small  Cause  Courts'  Act)  are  not  ideniical 
with  those  contained  in  Act  XXVI.  of  1864 
(the  Small  Cause  Court  Extension  Act). 

By  section.  28,  Act  IX.  of  1850,  *'all 
persons  shall  be  deemed  within  the  jurisdic- 
tion of  the  Court,  who  dwell  or  carry  on 
their  business,  or  work  for  gain,  within  the 
district  of  the  Court  at  the  time  of  bringing 
the  action,  or  who  did  so  dwell  or  carry  on 
their  business,  or  work  therein  at  the  time 


when  the  cause  of  action  arose,  or  within 
months  before  the  time  of  bringing  the 
for  causes  of  action  which  arose  within 
same  time." 

^y  section  2.  Act  XXVI.  of   1864,  " 
jurisdiction  of  the  Courts  held,  or  to  be  be! 
under  the  said  Act  IX.  of  1850,  shall  exti 
to  the   recovery  of  any  debt,  damage, 
demand  exceeding  the  sum  of  Rs.  500,  bi 
not  exceeding  the  sum  of  Rs.  i,coo,  and 
all  actions  in  respect  thereof,  provided 
the  cause   of  action   shall  have  arisen, 
the  defendant,  at  the  time  of  bringing  tl 
action,  shall  dwell  or  carry  on  business, 
personally   work   for  gain  within  the  U 
limits  of  the  jurisdiction  of  the  Court/' 

From  those  sections  it  will  be  seen  ihs 
while  in  claims  for  sums  under  Rs.  500,  thi 
Court  has  jurisdiction  only  in  respect  of  tl 
defendant    dwelling,   working,   cr  carrjii 
on  business,  within  the  district  of  the  d 
in  claims  fjr  sums  exceeding  Rs.  500,  thi^ 
Court  has  an  alternative  jurisdiction  by 
merely  of  the  cause  of  action  having  aris 
within   the   local    limits   of   its  jurisdictioD| 
without  reference  to   the  place  where  il 
defendant  may  be  dwelling  or  working. 

The  case  now  under  reterence,  which, 
the  face  of  it,  purports  to  be  a  suit  for 
recovery  of  a  sum  over  Rs.  500,  was  origtj 
nally  tried  by  the  First  Judge  of  the  Coiin| 
who  found  that  the  plaintiff's  cause  of  actioi 
had   arisen  within   the   local   limits  of  tl 
Court  s  jurisdiction. 

It  was,  however,  found  that  the  plaintil 
was  only  entitled  to  recover  a  sum  consider] 
ably  under  Rs.  500,  and  that  the  balance 
his  claim  had  been  thrown  in  in  order  \i 
bring  his  claim  within  the  extended  jurisdicj 
tion  conferred  by  section  2,  Act  XXVI. 
1864,  in  cases  where  the  cause  of  action  h: 
risen  within  the  local  limits  of  the  Court'r 
jurisdiction. 

The  First  Judge  also  found  that  the  defend- 
ant was  not  subject  to  the  jurisdiction  of 
his  Court  on  any  of  the  grounds  set  forth  in 
section  28,  Act  IX.  of  1850;  and,  being  of 
opinion  that  the  case,  as  being  in  reality  a 
claim  for  less  than  Rs.  500,  fell  properly 
within  the  provisions  of  that  section,  held 
that  he  had  no  jurisdiction  to  try  it. 

On  a  motion  before  two  Judges  for  a  new 
trial,  it  was  contended  for  the  plaintiff  that, 
inasmuch  as  the  amount  which  the  plaintiff 
sued  to  recover  was  over  Rs.  5C0,  the  case 
fell  within  section  2,  Act  XXVI.  of  1864; 
and  that  the  First  Judge  was  wrong  in  hold- 
ing that  he  had  no  jurisdiction  to  try  it.    In 
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Eport  of  this  view,  the  case  of  Sikbur- 
od  vs*  Sooringmui  (t  Hyde's  Reports 
71),  in  which  a  similar  question,  arising 
Oder  section  12  of  the  Letters  Patent,  in 
m»ect  of  the  jarisdiction  of  the  High  Court 
Id  to  be  determined,  was  brought  to  our 
ptice. 

We  were,  however,  unable  to  accept  the 
pw  that  a  claim  which  was  not  properly 
kbin  our  jurisdiction  could  be  brought  with- 
\\i  by  adding  to  it  a  further  claim  not  made 
[good  faith.  We,  consequently,  rejected  the 
lication  for  a  new  trial. 


I 


With  reference  to  the  concluding  remarks 
bde  by  Mr.  Justice  Wells  in  the  case  re- 
tired to,  in  which  he  attributes  to  the  High 
ban  the  power  of  adequately  reimbursing 
defendant  against  whom  an  excessive  claim 
as  been  brought  in  bad  faith,  it  is  to  be 
bserved  that  where  a  judgment  is  passed 
r  this  Court  in  favor  of  a  plaintiff  for  any 
Irt  of  his  claim,  no  power  is  given  for  com- 
Cnsating  a  defendant.  But  as  the  decision 
ited,  in  which  Mr.  Justice  Wells  is  reported 
i  have  stated  that  he  had  the  concurrence 
I  the  late  Chief  Justice  in  the  view  he  ex- 
lessed,  raises  in  our  minds  a  doubt  as  to  the 
Orrectness  of  our  opinion,  we  have  deemed 
;  light  to  refer  the  matter  for  the  opinion 
f  the  Judges  of  the  High  Court. 

Mr,  Kennedy  (for  plaintiff). — This  suit 
ras  brought  in  the  Court  of  Small  Causes  to 
BCover  the  sum  of  Rs.  557-5-6  as  damage 
a$iaiQed  by  the  plaintiff.  One  C.  Betts 
IKlgned  certain  flour  mills  to  the  defend- 
int  The  assignment  contained  a  proviso 
ikr  redemption,  and  in  default  of  Betts 
^deeming,  the  defendant  was  to  be  at  liberty 
0^  sell  the  mills.  Betts  failed  to  redeem 
Kthin  the  time,  and  the  defendant  sold  the 
Dills  to  the  plaintiff,  entering  into  a  bond, 
ke  condition  of  which  was  that,  in  the 
tvtQt  of  the  plaintiff,  his  heirs,  representa- 
tves  or  assigns  being  interrupted  in  the 
jaiet  enjoyment  of  the  mills  by  Betts  or  any 
NK  lawfully  claiming  through  him,  the  defend- 
Utt  should  forfeit  the  penalty  named  in  the 
toad.  At  the  time  of  the  sale  to  the  plaint- 
Ki  and  the  making  of  the  bond,  execution 
ttd  issued  in  a  certain  suit  against  Betis, 
M  the  mills  were  seized  in  execution.  This 
|ctioD  was  then  brought  on  the  bond. 
^he  Chief  Justice. — We  are  to  give  our 
Ipinion  on  the  case  as  it  is  referred  to  us ; 
he  bond  is  no  part  of  that  case,  and  we  can- 
f*^%^  into  it.]  It  is  extremely  inconvenient 
|o  decide  this  case  without  going  into  the 
►nns  of  the  bond.  Act  XXIV.  of  1864,  sec- 


tion 2,  extends  the  jurisdiction  of  the  Coui^t 
of  Small  Causes  to  suits  for  the  recovery 
of  "any  debt,  damage,  or  demand  exceeding 
the  suni  of  Rs.  500,  but  not  exceeding  the 
sum  of  Rs.  1 ,000. "  The  "  demand  "  here 
exceeds  Rs.  500,  and  the  Court  had 
jurisdiction  to  entertain  the  suit,  and  to  make 
a  decree  for  a  less  amount  if,  on  trial,  it  was 
found  that  the  plaintiff  was  not  entitled 
to  recover  the  full  amount  of  his  claim.  It 
was  so  held'  in  Sikhurchunder  vs,  Sooring- 
mull  (i  Hyde's  Rep.  272),  where  a  similar 
question  was  raised  under  section  1 2  of  the 
Letters  Patent  of  1862.  \The  Chief  Jus- 
tice,— That  was  a  case  of  unliquidated 
damages  ]  The  present  case  is  also  one  of 
unliquidated  damages.  SJFhe  Chief  Justice, — 
A  claim  for  a  larger  amount  than  the  plaint- 
iff is  entitled  to  recover  made  simply  to 
bring  the  suit  within  the  Court's  jurisdiction, 
would  not  give  jurisdiction.]  Act  IX.  of 
1850  and  Act  XXIV.  of  1864  are  to  be  read 
together.  The  latter  Act  extends  the  juris- 
diction of  the  Court  with  respect  to  the 
amount  merely ;  under  the  former,  the  Court 
would  have  had  jurisdiction  to  entertain 
suiis  for  less  than  Rs.  500.  [^/r.  Apcar, — 
The  contrary  has  been  laid  down  in  Lazarus 
vs.  Victor  (2  Hyde's  Rep.  258),  which  has 
always  been  followed.]  The  claim  was  made 
in  good  faith,  and  it  was  not  until  certain 
of  the  items  making  up  the  claim  were  dis- 
allowed at  the  hearing  that  the  amount  fell 
below  Rs.  500. 

[By  consent  of  the  panies,  the  bond  and 
u  letter  of  demand  from  the  plaintiff's  at- 
torney to  the  defendant's  attorney,  containing 
the  particulars  of  the  claim,  were  admitted 
and  considered  as  part  of  the  case  referred.] 

Mr,  Apcar, — The  fffllQ^nK^he  plaintiff  is 
entitled  to  recover  being  less^  than  Rs.  500, 
the  Court  of  Small  Causes  has  no  juris- 
diction to  entertain  this  suit  as  the  defend- 
ant does  not  reside  in  Calcutta — Lazarus  vs, 
Victor  (2  Hyde's  Rep.  258).  A  fictitious 
claim  for  damages  to  increase  the  amount 
of  the  suit  for  the  purpose  of  giving  the 
Court  jurisdiction  does  not  give  jurisdiction 
— Mootoo  vs.  Verapah  Chelty   (17   W.    R. 

243)- 

Judgment  of  the  High  Court, 

Couch,  C.J, — It  is  stated  in  the  case 
which  has  been  sent  to  us  that  the  suit,  which, 
on  the  face  of  it,  purports  to  be  a  suit  for  the 
recovery  of  a  sum  over  Rs.  500,  was  ori- 
ginally tried  by  the  First  Judge  of  the  Small 
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Cause  CoUrt,  who  foand  that  the  plaintiff's 
cause  of  action  had  arisen  within  the  local 
limits  of  the  Court's  jurisdiction. 

It  was,  however,  found  that  the  plaintiff 
was  only  entitled  to  recover  a  sum  consider- 
ably under  Rs.  500 ;  and  that  the  balance  of 
his  claim  had  been  thrown  in  in  order  to 
bring  his  claim  within  the  extended  juris- 
diction conferred  by  section  2,  Act  XXVi. 
of  1864. 

The  First  Judge  also  found  that  the  defend- 
ant was  not  subject  to  the  jurisdiction  of 
the  Court,  on  any  of  the  grounds  set  forth 
in  section  28,  Act  IX.  of  1850;  and,  being 
of  opinion  that  the  case,  as  being  in  reality 
a  claim  for  less  than  Rs.  500,  fell  properly 
within  the  provisions  of  that  section,  held 
that  he  had  no  jurisdiction  to  try  it. 

I  think  taking  this  fmding  in  connection 
with  the  matters  which  have  been  brought  be- 
fore us,  and  it  is  agreed  are  to  form  part  of 
the  case,  v/£.,  the  summons,  the  particulars 
of  the  demand  contained  in  the  letter,  and 
the  bond,  that  this  finding  means  that  the 
plaintiff,  in  order  to  give  jurisdiction  to  the 
Small  Cause  Court,  claimed  as  damages  sums 
which  by  law  he  could  not  recover,  which 
he  could  not  be  entitled  to  at  all,  and  added 
them  to  his  claim  for  that  purpose.  In  such 
a  case  as  this,  I  think  the  Small  Cause  Court 
has  not  jurisdiction.  The  plaintiff  could  not 
give  jurisdiction  merely  by  adding  to  his 
claim  sums  which  he  could  not,  under  any 
circumstances,  be  entitled  to  recover.     The 

decision  of  Mr.  Jus- 
tice Wells  in  the  case 
referred  to  is  quite 
in  accordance  with  this  view,  because  it  is 
stated  there  that  the  suit  *'  was  a  suit  to  re- 
cover Rs.  848-12  for  damages  from  the  de- 
fendants, who  had  failed  to  fulfil  their  con- 
tract;" and  the  learned  Judge  said  that 
"the  plaintiffs  had,  owing  to  the  evidence 
adduced  by  them  being  defective,  failed  to 
prove  that  they  had  sustained  damages  to  a 
larger  amount  than  Rs.  75."  The  case  was 
not  that  they  had  put  forward  a  claim 
for  damages  which  they  could  not  properly 
recover;  but  the  evidence  being  defective, 
they  could  not  succeed  in  getting  more  than 
Rs.  75  ;  and  the  learned  Judge  held  that, 
in  such  a  case,  the  Court  had  jurisdiction  un- 
der the  words  in  the  Letters  Patent  (section 
12),  *•  in  which  the  debt,  or  damage,  or  value 
of  the  properly  sued  for,  does  not  exceed  Rs, 
100.''  There  the  suit  was  bond  fide  brought 
for  a  sum  exceeding  Rs.  100,  and  the  juris- 
diction of  the  Court  could  not  be  taken  away, 


Sikhurchunder  vs,  Soo 
ting  Mull,  I  Hyde  372. 


because  the  evidence  was  defective, 
other  part  of  the  judgment,  as  to  the  suit 
brought  in  bad  faith,  and  the  Court  being 
to  compensate  the  defendant  by  awarding < 
against  the  plaintiff,  was  extra-judicial. 
Courts  having  such  a  power  does  not  afifect 
jurisdiction.     Has  the  plaintiff  in  this 
increased  his  claim  by  adding  to  it  an  anu 
which  could  not  be  included  in  it  ^  If  be 
he  ought  not  to  be  allowed  by  so  doing 
give  the  Small  Cause  Court  jurisdiction, 
we  must  say  that,  in  such  a  case  as  that. 
Small  Cause  Court  has  no  jurisdiction. 
the  plaintiff  has  done  that,  and  has  taken 
opinion  of  this  Court  on  the  doubts  whii 
arose   in   the  minds   of  the  Judges   of 
Small  (?ause  ('ourt,  we  must  sav  that  A 
Kennedy's  client  must  pay  the  costs  of 
serving  this  case  for  the  opinion  of  this  C< 


The  i8ih  November  1872. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainsli 

Judges. 


Unregistered  Dooiments— Evidence — 

tions— Costs. 

Case  No.  206  of  1872. 


Special  Appeal  from  a  decision  passi 
by  the  Officiating  Additional  Judge  4 
Pat  nay  dated  the  ijth  July  i8ji,  modi- 
fying a  decision  of  the  Subordinate 
Judge  of  that  District,  dated  ike  nth 
April  i8jr. 

Oomatool  Fatima  (Plaintiff), 
Appellant, 

7*ersus 

Ghunnoo  Singh  and  others  (Defendants), 

Respondents. 
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fr.  C.  Gregory  and  Moonshte  Mahomed    \  there  are  other  cases   in  the  reports  of  a 
Y      fin    \nDellant  i  ^^^^^  similar  to  that  of  the  decision  in  that 

I 

!      But  here  we  observe  that  whether  or  not 

» R,  E.  Tzvidale  and  Baboo  Nil  Madhub  \  the  objection  was  made  in  terms  in  either  of 

Bose  for  Respondents.  j  [.^^^^?"'^«,  below  the  Lower  Appellate  Court 

'^  I  had  the  fact  distinctly  before   it   that  this 

<  document  was  an  unregistered  document. 
Lower  Appellate  Court  was  held  to  have  done  |  It  is  not  suggested  for  a  moment  that  any 
V in siiriiis  effect  to  an  unrepstered  bond  which,  evidence  could  have  been  brought  to  throw 
kuon  ol  its  not  having  been  registered,  was  not  doubt  upon  that  fact.  Indeed,  it  is  adm  tted 
toleasevideoceundertheprovisionsofthe Indian  !  by  the  respondents  pleaders  that  the  d'ocu- 
bnation  Act,  even  though  it  was  not  specifically  [  ^fnt  ,s  not  registered.  This  being  so  I 
L  ,     .     . V       .  ,    ^    _^  .  ,  i  think  that  the  principle  enunciated  in   the 

toed  to  in  cither  of  the  Courts  below.  I  l-   i_  l      u  *   j  •      •    i        v    u 

I  case  which  has  been  quoted,  a  principle  which 

>rparty,however,  who  succeeded  on  the  footing  of  jig  ^  mOSt  wholesome  one,  is  not  applicable 

pbiectionio  special  appeal,  was  held  not  entitled  to  i  to  the  present  case.  The  Judge  was  clearly 
BDfts  of  such  appeal,  because  he  had  omitted  to  '  aware  that  the  document  was  not  registered, 
Ithe  objection  at  an  earlier  sUge.  ^  and  he  ought  to  have  bome  in    mind    that 

such  a  document  was  forbidden  by  the 
^hear,  7.— This  is  a  redemption-suit  in  '  Legislature  to  be  taken  into  consideration  in 
kh  the  plaintiff  is  the  assignee  of  the  j  any  suit  for  the  purpose  of  affecting  any  pro- 
[inal  mongagor.  He  complains  that  the  j  perty  to  which  it  applies, 
fccr  Appellate  Court  has  made  it  a  condi- i  ^j^^^  ^^^^^  ^i^^^  j  j^ink  that  the  judg- 
k  of  redemption  that  he  should  pay  a  ment  of  the  Lower  Appellate  Court  was  wrong 
Id  made  by  the  original  mortgagor  to  I  jQ  ^^^  ^^^^„j  ^^  ^5  ^^^  1^  ^^^^red 
bre  the  sum  of  lU.  171,  which  bond  ^^^  plaintiff  to  pay  for  the  purposes  of 
BOt  registered  according  to  the  provisions  ^  redemption  a  sum  too  great  by  that  amount, 
fiection  17  of  the  Indian  Registration  Act.  ,  ^t  the  same  time  I  think  it  is  also  clear  that 
^«ction  17,  a  document  securing  a  sum  ;  ^^^^  objection,  which  has  now  been  success- 
.npwards  of  Rs.  100  is  directed  to  be  ,  ^^j^  ,,.^^5  ^^^  specifically  taken  in  either  of  the 
jtacred;  and  section  49  says  that  *  No  1  1q^,„  ^^^^js;  and  that  it  was  entirely  the 
BStrament  required  by  section  17  to  ;■  f^uU  of  the  present  appellant  that  it  was 
|C  registered  shall  be  received  m  evidence  ^^^  g^  ^^^^^  1  apprehend  that,  if  the 
I  any  Civil  proceeding  m  any  Court,  or  piajntiff  had  really  brought  this  objection  to 
hall  be  acted  on  by  any  public  servant  as  ;  j^e  notice  of  the  Lower  Appellate  Court,  he 
kfined  in  the  Indian  Penal  Code,  or  shall  1  ^^^j^  ^^^^  ^^  ^^^  g^j  ^^^  benefit  of  it,  and, 
ffcct  any  Pfoperty  comprised  therein,  therefore,  there  would  have  been  no  need 
Bdess  it  shall  have  been  registered  m  ^.^atever  to  come  up  to  this  Court  in  special 
^rdance  with  the  provisions  of  this  ,  ^ppg^l  So  far,  therefore,  as  he  succeeds  on 
^'  I  the  footing  of  this  objection,  I  think  he  is 

^     ,  .        „       ^         ,  ...  not  entitled  to  the  costs  of  this  Couit. 

The  Lower  Appellate  Court  has,  m  this  | 

ilaDce,  given  effect,  as  against  the  property  :      He  has  further  objected  to  the  decision  of 

iq^ht  to  be  redeemed,  to  the  unregistered  |  the  Lower  Appellate  Court  that  he  ought  not 

bd  for  an  amount  greater  than  Rs.  100.      !  to  have  been  made  to  pay  the  whole  costs  of 

the  defendant  in  the  suit.     But  he  is  obliged, 

Baboo  Nil  Madhub  Bose  and  Mr.  Twidale    I  think,  to  admit  that,  up  to  the  time  of  the 

tthe  respondent  have  not,  in  fact,  disputed  <  decision  of  the  Lower  Appellate  Court,  he  had 

It  this  bond  does  fall  within  the  literal    not  tendered  to  the  defendant  the  full  amount 

ms  of  section  49  of  the  Registration  Act,  I  of  the  money,  which  it  was  necessary  for  him 

It  they  urge  that  the  objection  now  made    to  tender  before  he  could  be  entitled  to  reco- 

I  the  appellant  was  never  made  in  either  ,  ver  the   property  for  which  he  sued.    The 

[the  Courts  below,  and,  therefore,  ought    defendant  was,   therefore,   it  seems  to  me, 

t  to  be  entertained  by  this  Court  on  special  '  quite  justified  in  defending  the  suit  in  the 

ipeal;  and  in  support  of  this  contention,    Lower  Appellate  Court,  and  he  could  not 

tf  have  quoted  a  case    reported    in    9  •  defend  the  suit  by  halves  or  by  parts.    He 

itekly  Reporter,  page  493,  and  I  believe  [  could  only  say,  you  are  not  ready  to  pay  me 
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all  the  money  to  which  I  am  entitled  before 
you  can  compel  me  to  give  up  my  hold  on 
the  property.  For  this  reason,  it  appears 
there  is  no  fault  to  find  in  the  decree  of  the 
Lower  Appellate  Court  with  regard-to  costs. 

Therefore,  1  am  of  opinion  on  the  whole 
that  the  decree  of  the  Lower  Appellate  Court 
shoiild  be  simply  modified  to  the  extent  of 
diminishing  the  redemption-money  by  the 
amount  of  the  non-registered  bond,  and  that 
each  party  should  bear  his  own  costs  in  this 
Court. 

Ainsliiy  y.—l  concur. 


The  2oth  November  1872. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  VV.  Ainslic, 

Judges. 

Contribution— Joint  OWiMtion—Co-sharers- 

Cause  of  Action. 

Case  No.  260  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  i8th  July  i8yi. 

Ram  Pershad  Singh  and  others  (Defendants), 

Appellants, 


versus 

Nirbhoy  Singh  and  others  (Plaintiffs), 
Respondents, 

Mr.  C.  Gregory  and  Baboos  Kalee  Mohun 
Z?tfw  and  Chunder  Madhub  Ghose  for 
Appellants. 

Mr,  R.  T.  Allan  and  Baboos  Mohe^h  Chun- 
der Chowdhry  and  Nil  Madhub  Sen  for 
Respondents. 

m  J„*l«''f  ^'■''**'"^  ^'X'"^.^"  '*"5'""»  Hntly  borrowed 

?nJ^!L  c"""*  •''"*  ^  r  */iP'  ^»^»^h  «««  of  t^'em  died, 
and  the  survivors  (plaintiff  and  T),  for  the  purpose  of 

II!.!l!l"^  *y  ?**  '^^'ns'^eration.money  of  certain  property 
purchased,  borrowed  a  further  sum  from  G   Niand 


executed  a  bond  to  secure  re-payment  of  aU  these ; 
ihe   pro|>erty    was    purchased,  and  joint  poss^ 
obtained.    Subsequently  plaintiff  and  T  aeparatedi 
executm]?  each  to  each  cerUin  ikraroamfts  by 
each  undertook  to  pay  his  share  of  the  joint 
The  bond-holder  then  sutfd  plaintiff  and  the  reprc>. 
tives  of  T,  and  obtained  a  decree  ag^ainst  pUi«itiff  mi 
who,  upon  the  decree  holder  being  about  to  seS 
property,  sued  the  representatives  of  T  for  a  moieti 
the  debt.    Defendants  objected  that  as  plaintiff  had 
paid  thedecretal  money,  no  cause  of  action  hadi 

Held  that  the  objection  was  good,  and  that  y^mmm 
had  no  right  to  come  into  Court,  and  ask  to  be  patf  I 
hisco.sharers  before  he  had  done  anything  himself, 
to  discharge  his  own  portion  of  the  obligatkm  : 

Hkld,  also,that,  as  defendants  had  been  acquiti 
a  competent  Court  of  ail  obligation  to  pay  the  on 
creditor,  plaintiff's  only  right  (if  any)  was  to  call" 
them  to  pay  himself,  and  this  he  could  not  do,  uotil 
could  show  that  he  had  done  soniething  on  their  bel 
,Hei-D  (by  Phear,  J.)  that,  if  plaintiff  could 
alleged  that  his  own  separate  property  was  morts< 
by  the  bond,  at  the  request  of  T,  that  the  moae 
borrowed  was  applied  with  T's  sanction  to  the  bend 
the  joint  property,  and  that,  afterwards,  the  bi 
separated  and  divided   the  joint  property,    his  » 
would  have  disclosed  a  good  ground  to  maintaiai 
equity  on  his  part  to  call  upon  T's  representatim 
hel^  in  the  proportion  of  his  share  in  redeeminr ' 
mortgage. 

Phear,  ^.^Th«  plaint  in  this  sait  . 
that  the  petitioner,  Tundun  Singh  and  M 
ruth   Singh,   were  three   uterine   broth, 
that  all  the  three  brothers,  while  living  join 
carried  on  business  jointly,  and  also 
chased  properties  jointly ;  that  certain  m 
were,   on  dates    mentioned,    in    the   y 

1270  and  1271,  borrowed  frona  one  Go 

Munraj  for  the  management  of  the  joint  bafl 
ness  and  for  joint  gain  :  that  in  this  state  i, 
things,  one  of  the  three  brothers,  Monora^ 
Singh,  having  died,  the  survivors,  that  «»' 
the  plaintiff  and  Tundun  Singh,  purchased  ' 
certain  property  from  one  Kesso  I^ll. 
for  the  purpose  of  making  up  the  consid 
tion-money.  borrowed  a  further  sum  fi,— 
Gossai  Munraj,  and  thereupon  executed^, 
bond,  dated Hhe  isih  August  i864,tosecaft' 
repayment  of  all  these  sums,  that  is,  the  two 
sums  which  the  three  brothers  had  prtvioosly 
borrowed  from  Gossai  Munraj,  and  tte- 
third  sum  which  the  two  brothers,  after  the 
death  of  the  one,  had  borrowed  from  the 
same  creditor. 

The  plaint  goes  on  to  say  that  the  bor- 
rowed money  was  applied  to  the  aforemen- 
tioned purposes,  the  property  was  purchased, 
and  possession  jointly  obtained  by  the  plain- 
tiff and  Tundun  Singh  after  some  liiigatioB 
which  was  necessary  to  obtain  it.  Subse- 
quently to  this,  the  two  surviving  brothers, 
plaintiff  and  Tundun  Singh,  separate* 
and,  on  the  occasion  of  separation,  executed 
each  to  each  certain  ikramamas  by  which, 
each  undertook  to  pay  his  share  of  the  joinr 
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felKs,  The  plaint  then  states  that  the  bond- 
pider,,  GossAi  Munra}.  brought  a  suit  upon 
)m  basis  of  the  bond  against  the  present 
imiff  and  the  defendants  who  are  repre- 
tatives  of  Tundun  Singh,  and  in  that  suit 
ned  a  decree  against  the  present  plaintiff 
r.  The  plaint  further  alleges  once  more 
pu  ihe  money  covered  by  this  bond  was 
ptrowed  at  the  time  of  the  joint -tenancy. 
expended  in  joint  business  for  joint 
efic  ;  and  that,  therefore,  according  to  law 
stipulation  eniered  into  in  the  ikrarna- 
of  the  said  date,  the  debt  is  chargeable 
the  plaintiff  and  Tundun  Singh,  and  upon 
death,  the  defendants  in  equal  shares ; 
also  that  the  decree-holder  i:$  about  to 
the  plaintiff's  property.  Oa  this  groan  i, 
ie  plaintiff  says  that   his  cause   of   aciioh 

ee  on  the  date  when  ihe  decree  against 
was  made  in  favor  of  Gossai  Munraj,  and 
iked  that  the  defendants  be  decreed  to  pay 
fte  moiety  of  the  debt ;  and  so  on. 
'The  defendants,  in  answer  to  the  plaint, 
ngst  other  things,  say  that  the  plaintiff 
not  paid  Gossai  Munraj  the  said  decretal 
oej ;  consequently,  a  cause  of  action  has 
accrued,  and  the  plaintiff's  suit  ought  to 
dismissed. 
The  lo-ver  Court  has  overruled  this  pre- 
nary  objection  of  the  defendants.  The 
rdinate  Judge  says  :  *The  acquisition  of 
right  to  sue  is  not  dependent  on  the  pay- 
ent  of  the  decretal  money,  for  the  plain- 
is  exclusively  liable  under  the  said 
ecree.  Had  the  decree  been  joint,  it  could 
vc  been  said  that  he  (the  plaintiff)  could 
^L  obtain  a  rateable  share  from  his  co- 
riiarer  without  payment  of  the  joint-debt." 
^On  appeal  to  this  Court,  the  defendants 
^at  this  objection,  and  we  are  of  opinion 
at  the  objection  is  a  good  one.  The  claim 
the  plaintiff  in  this  suit  belongs  to  a  class 
:  cases  in  which  the  principal  feature  is 
it  one  person  out  of  several,  having  dis- 
pirged  a  joint  obligation,  is  entitled  to  sue 
te  others  in  order  to  obtain  contribution 
pm  them.  In  this  case,  the  obligation  has 
been  discharged.  But  the  plaintiff  urges 
he  is,  nevertheless,  entitled  to  have  a 
laralion  as  against  the  defendants,  that 
fey  are  liable  to  be  called  upon  by  him  to 
him  to  discharge  the  obligation.  The 
ree  of  the  Court  below  has  gone  much 
er  even  than  this:  it  has,  without  any 
lification  whatever,  directed  the  defend- 
to  pay  the  plaintiff  a  certain  share  of  the 
ey,  which  the  ptaintiff  has  been  decreed 
pay  to  Gossai  Munraj.  The  general  prin- 
le  which  underlies  almost  all  classes  of 
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ri<>[ht  to  contribution  has  been  explained  and 
illustrated  by  Mr.   Justice    Story  in  several 
parts  of  his  work  on  Equity  Jurisprudence. 
In  s2Ction  477,  h^  says:  '*  Cases  miy  easily 
'•  be  staled  where  apportionment  of  a  com- 
•'  inon  charge,  or,  more  properly  speaking, 
**  where  contribution  towards  acommon  charge, 
*'  seems   indispensable  for   the  purposes  of 
'•justice,  and  accordingly  has  bqen  declared 
"  by   the  common  law  in  the  nature  of  an 
"  apportionment  towards  the  discharge  of  a 
"  comm  )n  burden.     Thus,  if  a  man,  owning 
*•  several  acres  of  land,  is  bound  in  a  judg- 
•'  ment  or  statute,  or  recognizance,  operating 
**  as  a  lien  on  the  land,  and  afterwards  he 
**  alienates  one  acre  to  A,  anoiher  to  B,  and 
**  another  to  C,  <S:c.,  there,  if  one  alienee  is 
"  compelled,  in  order  to  save  his  land,  to  pay 
"the  judgment,  statute,. or  recognizance,  he 
"  will  be  entitled  to  contribution  from  the 
*^  other   alienees.     The  same  principle  will 
'•  apply  in  the  like   case,   where   the   land 
**  descends  to  parceners  who  make  partition  ; 
"and    when  one   is  compelled   to   pay  the 
*'  whole  charge,  contribution  will  lie  against 
**  the  other  parceners."     And,  in  a  judgment 
of  Lord  Chief  Baron  Eyre's  (referred  to  in  a 
note  to  the  9th  Barton  Edition  of  Story),  it 
is  said :   **  If  we  take  a  view  of  the  cases, 
"  both  in  law  and  equity,  we  shall  find  that 
•*  contribution  is  boiiomed  and  fixed  on  gen- 
*'eral  principles   of  justice,    and    does   not 
"  spring  from  contract  *  *  *  *,  and  the  reason 
"given  in  the  books  is,  that,  in  (cquali  jure, 
"the  law  requires  equality.     One  shall  not 
"  bear  the  burden  in  ease  of  the  rest."     So, 
again,   in   section    4';i,    Mr.  Justice   Story 
says :   **  By   the   general   rule  of  the  mari- 
"  time  law,  in  all  cases  of  general  average, 
"  the  ship,  the  freight  for  the  voyage,  and  the 
"cargo  on  board,  are   to  contribute  to  the 
"reimbursement  of  the   loss,   according  to 
"  their  relative  values."     And  in  section  492 
he  says :  "  Another  class  of  cases  to  illus- , 
"trate  the  beneficial  effects  of  equity  juris- 
"  diction  over  matters  of  account  is  that  of 
"contribution    between    sureties,    who    are 
"  bound  for  the  same  principal,  and  upon  his 
"  default,  one  of  them  is  compelled  to  pay  the 
"money,  or  to  perform  any  other  obligation, 
"  for  which  they  all  became  bound.     In  cases 
"of  this  soit,  the  surety  who  has  paid  the 
*  whole   is   entitled  to  receive   contribution 
"  from  all  the  others,  for  what  he  has  done  in 
"  relieving  them  from  a  common  burden," 

And  in  the  next  paragraph  :  "  The  claim 
"  certainly  has  its  foundaiion  in  the  clearest 
"principles  of  natural  justice;  for,  as  all 
"  are  equally  bound  and  are  equally  relieved, 
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''  it  seems  but  just  that,  in  such  a  case,  all 
**  should  contribute  in  proportion  towards  a  • 
"  benefit  obtained  by  all/' 
.  I  should  also  add  that  in  section  478  he 
remarks  incidentally  that ''  each  party  is  liable 
to  contribute  only  for  his  own  portion,"  and 
that  hence,  in  proceedings  at  law,  separate 
actions  may  become  necessary  against  each  ; 
and  so,  to  prevent  multiplicity  of  suits,  re- 
course is  best  had  to  a  Court  of  Equity.     In 
Davies  vs,  Humphreys,  6  Meeson  and  Welsby 's 
Reports,   page    168,   which   was  an   action 
brought  by  one  surety  against  a  co-surety, 
Mr.  Baron  Parke  (afterwards  Lord  Wensley- 
dale),  in  delivering  the  judgment  of  the  Court 
of  Exchequer,  said  :  "  What,  then,  is  the  na- 
**  ture  of  the  equity  upon  which  the  right  of 
"  action  depends  ?    Is  it  that,  when  one  surety 
''has  paid   any  part  of  the   debt,  he  shall 
"  have  a  right  to  call  on  his  co-surety  or  co- 
'^  sureties  to  bear  a  proportion  of  the  bur- 
"  then,  or  that,  when  he  has  paid  more  than 
''  his  share,  he  shall  have  a  right  to  be  reim- 
**  bursed  whatever  he  has  paid  beyond  it ;  or 
''  must  the  whole  of  the  debt  be  paid  by  him, 
"  or  some  one  liable  before  he  has  a  right  to 
**  sue  for  contribution  at  all  ?     We  are  not 
'*  without  authority  on   this  subject,  and  it 
"  is  in  favor  of  the  second  of  these  proposi- 
"  tions.     Lord  Eldon  in  the  case  of  ex-par ie 
''Giffard*   states    that  sureties   stand   with 
*' regard  to  each  other  in  a  relation  which 
"  gives  rise  to  this  right  amongst  others,  that, 
"  i/one  pays  more  than  his  proportion^  there 
"  shall  be  a  contribution  for  a  proportion  of 
'*  the  excess  beyond  the  proportion  which,  in 
"  all  events,  he  is  to  pay ;  and  he  expressly 
"  says :  '  That,  unless  one  surety  should  pay 
'^  more  than  his  moiety,  he  would  not  pay 
'^  enough  to  bring  an  assumpsit  against  the 
"  other.'     And  this  appears  to  us  to  be  very 
"  reasonable ;  for,  if  a  surety  pays  a  part  of 
''  the  debt  only,  and  less  than  his  moiety,  he 
''cannot  be  entitled  to  call  on  his  cosurety, 
"who  might  himself,  subsequently,  pay  an 
"equal  or  greater  portion  of  the  debt,  in  the 
"  former  of  which  cases  such  co-surety  would 
''have  no  contribution  to  pay,  and,  in  the 
"latter,  he  would  have  one  to  receive.     In 
"  truth,  therefore,  until  the  one  has  paid  more 
"than  his  proportion   either  of  the  whole 
"debt,  or  of  that   part   of  ihe  debt  which 
"remains  unpaid  by  the  principal,  it  is  not 
"  clear  that  he  ever  will  be  entitled  to  demand 
"  anything  from  the  other  and  before  that, 
"  he  has  no  equity  to  receive  a  contribution, 
"  and,  consequently,  no  right  of  action  which 
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"  is  founded  on  the  equity  to  receive  it.    Thi 
"if  the  surety,  more  than  six  years  bdi 
"  the  action,  have  paid  a  portion  of  the  di 
"  and  the  principal  has  paid  the  residue 
"  in  six  years,  the  Statute  of  Limitation 
"  not  run  from  the  payment  by  the  sarel 
"  but  from  the  payment  of  the  residue  by 
"  principal,  for,  until  the  latter  date,  il 
"  not  appear  that  the  surety  has  paid  m( 
"  than  his  share.     The  practical  advantai 
"  of  the  rule  above  stated  is  considerable, 
"it  would  tend  to  muhiplicity  of  suits 
"to  a  great  inconvenience,   if  each   sui 
''  might  sue  all  the  others  for  a  rateable  pi 
"  portion  of  what  he  had  paid,  the  instant 
"  had    paid    any  part  of    the    debt.      Bi 
"  whenever  it  appears  that  one  has  paid 
"than  his  proportion  of   what  the   suret 
"  can  ever  be  called  upon  to  pay,  then, 
"  not  till  then,  it  is  also  clear  that  such  . 
"  ought  to  be  repaid  by  the  others,  and  tbel 
"  action  will  lie  for  it.     It  might,  indeed, 
"  more  convenient  to  require  that  the  whol 
"  amount  should  be  settled  before  the  sur< 
"  ties  should  be  permitted  to  call  upon 
'pother,  in  order  to  prevent  multiplicity 
"suits;   indeed,   convenience  seems  to 
"  quire  that  Courts  of  Equity  alone,  shoul 
"deal   with   the  subject;    but   the  right 
"action    having   been  once  established, 
"seems  clear  that,  when  a  surety  has 
"  more  than  his  share,  every  such  paym< 
"  ought  to  be  reimbursed  by  those  who  bai 
"  not  paid  theirs,  in  order  to  place  him  qb! 
"  the  same  fooling." 

The  present  case,  no  doubt,  differs  some*, 
what  from  the  case  of  sureties  inier  sej 
because  the  obligation  of  each  surety  is  ori- 
ginally to  pay  the  debt  of  a  third  person.  la 
the  present  instance,  as  the  claim  is  laid  ia 
the  plaint,  the  defendants  are  co-principals' 
with  the  plaintiff,  each  being  bound  to  pay 
only  his  own  share  of  the  debt  to  discharge 
his  own  part  of  the  obligation.  Consequently 
the  principle,  which  I  have  endeavoured  to 
explain  as  the  principle  of  equity  upon  whicb 
this  class  of  cases  depends,  goes,  I  may  saj, 
more  strongly  against  the  plaintiff  here  than 
if  he  was  simply  a  co-surety  with  the  de- 
fendants. He  is  bound,  according  to  his  own 
statement  of  the  case,  in  the  end,  to  bear  a 
definite  portion  of  the  original  debt,  and  it  does 
seem  to  me  to  be  stretching  the  principle  a 
very  long  way  to  maintain  that  he  has  a 
right  to  come  into  Court,  and  ask  to  be  paid 
by  his  co-sharers  before  he  has  done  any- 
thing whatever  himself,  eVen  to  discharge  his 
own  portion  of  the  obligation.  Moreover, 
he  has  himself  disclosed  in  his  plaint  that 
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fee  defendants  have  been  by  a  competent 
jbmrt  acqaiited  of  all  obligations  to  pay  the 
brigiDal  creditor.  The  plaintif¥  cannot  call 
POQ  them  by  his  own  showing  to  pay 
tbssd  Manraj.  His  only  right,  if  he  has 
I  ri^ht  at  all,  is  to  call  upon  them  to  pay 
■mself;  and  it  seems  to  me,  after  the  best 
pnsideration  that  I  can  give  to  this  case  and 
the  authorities  which,  I  think,  must  be  our 
iide  in  it,  that  he  has  no  right  to  come  into 
rt  to  ask  that  they  be  made  to  pay  him, 
:il  he  can  show  that  ha  has  done  some- 
ing  on  their  behalf.  It  seems  to  me  that, 
il  he  has  discharged  that  which  he  says 
ight  to  be  treated  as  a  common  burden,  or, 
any  rate,  done  something  tovvards  the 
harge  of  it,  he  cannot  say  that  there  is 
bjthing  of  which  he  has  relieved  his  co- 
W)tors,  and  which  he  can  call  upon  them  to 
^re  with  him. 

\  The  fact  that  Munraj  has  obtained  a 
lecree  againn  him,  as  alleged  in  the  plaint,  is 
lot  alone,  I  ihink,  of  any  importance  in  this 
HBt  under  its  present  form.     That  decree 

trely  declared,  authoritatively,  as  between 
present  plaintiff  and  Munraj,  the  exist- 
>ce  of  an  obligation  which  must  now  be 
en  to  have  existe.l  previous  to  the  suit  in 
ich  the  decree  was  made.     The  decree 
not  materially  alter  the  character  of  that 
ligation :   nor  did  the  decree,   in   further 
Icring  the  mortgaged  property  to  be  sold 
less  the  debt  were  paid,  as.  we  are  told  it 
(although  the  plaint   is   silent  on  this 
jioim),  place  any  new  burden  on  that  pro- 
^ny,  for  it  thus  only  gave  effect  to  Munraj 's 
ady-existing  mortgagee-rights.     If,  then, 
plaintiff  has  a  good  cause  of  action  in 
lis  suit,  notwithstanding  the  fact  that  Mun- 
lij's  decree  remains  altogether  unsatisfied, 
F  mast  have  had  that  cause  of  action  before 

ts  decree  was  passed ;  but  no  one  has 
Qtured  to  urge  before  us  that  this  was  so. 
the  ikrars  do  not,  I  suppose,  amount  to  a 
Itase  of  action  in  themselves,  otherwise 
llcy  would  have  been  sued  on. 
i  The  cases  to  which  we  have  been  referred 
S  the  learned  Counsel  for  the  defendants,  so 
Itf  as  they  go,  bear  out  this 'view.  Tney 
^re  cases  in  which  it  was  decided  that  the 
Ime  for  the  purposes  of  barring  a  suit  under 
he  Limitation  Ad  does  not,  in  a  suit  of  this 
iDft,  begin  to  run  until  the  plaintilT  has  paid 
le  sum  towards  which  he  calls  upon  the 
fendants  to  contribute.  In  other  words, 
cause  of  action  upon  which  he  sued  did 
arise  until  he  had  paid  that  money. 
It  appears  to  me,  therefore,  on  the  whole, 
the  objection  made  by  the  defendants  in 


this  suit,  to  the  effect  that  the  action  in  the 
form    which   the    plaintiff  has  given   it  is 
premature,  and   that  no  cause  of  action  is 
disclosed  by   the  plaint  as  actually  existing 
is  a  good  objection,  and  ought  to  have  been 
allowed  to  prevail  in  the  Court  below.     This 
conclusion,  I  think,  is  fortified  by  consider- 
ing how  difficult  it  would  be  to  frame  any 
decree  upon  the  footing  of  the  plaint  in  this 
case.     The  decree  which  has  been  passed  by 
the  lower  Court  is  clearly  wrong.     It  is  not 
just,  and  it  is  not  in  accordance  with  the 
principle  upon  which  the  plaintiff  must,  If  at 
all,  place  his  right  of  suit,  that  the  defend- 
ants should  be  ordered  to  pay  to  him  without 
qualification,  without  conditions,  a  specified 
portion  of  the  whole  debt,  interest,  and  costs, 
decreed  against  him  in  another  suit,  towards 
which  he  has  not  himself  yet  contributed  a 
pice.     And  if  such  a  decree  cannot  be  made, 
the    only   alternative    would    be    a   decree 
declaring  that  the  defendants  ought,  in  the 
event    of     the     plaintiff's    making    a    pay- 
ment  under  and  in  discharge   of  Munraj 's 
decree,    ought   to  contribute    towards    that 
payment  in  certain  shares.     Bat  it  is  obvious 
chat  a  decree  in  this  form  would  be  simply 
an  interlocutory  decree,  and  could  only  be 
made  use*  of  in  some  future  proceeding  or 
suit    to    be    instituted     when    the    present 
plaintiff    may    be    in  a    position   to  come 
forward   and    say    that    he    has    paid    the 
money.     By  passing  such    a    decree,    this 
Court  would  be  doing  that  which  I  believe 
it   invariably  abstains  from  doing,  namely, 
declaring  judicially  the    relations    between 
parties,   not  for   the    purpose  or  with   the 
power  of  giving   relief  or  remedy  at  the 
present  time,   but  for  the  purpos;e  of  the 
declaration  so  made  being  used  as  a  part  of 
a  judicial  proceeding  on  some  future  occa- 
sion.    In  saying  this,  I  do  not  at  all  forget 
or  lose  sight  of  the  class  of  cases  to  which 
Mr.  Allan  called  our  attention,  and  in  which 
the  immediate  action  of  the  Court  may  be 
invoked  in  order  to  prevent  the  future  per- 
petration of  a  wrong  or  the  future  occur- 
rence of  irremediable  mischief  to  the  plaint- 
iff when  there   is  danger  of  either,    unless 
some  such  remedy  be  at  the  moment  afforded 
to  him.     But  here  the  plaintiff  does  not  even 
suggest  an  equity  of  this  sort,  and  I  see  no 
reason  whatever  why  a  pare  of  this  suit,  so 
to  speak,  should  be  heard  and  determined 
now,  while  the  reniainder  must  be  left  to  be 
finished   in   some   future   litigation.     If  the 
plaintiff  could   have   alleged   that  his  own 
separate    property   was    mortgaged    by   the 
bond  of  15th  August  1864  at  the  request  of 
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Tundun  Singh,  that  the  money  so  borrowed 
was  applied  with  Tundun   Singh's  sanction 
to  the  benefit  of  the  joint  property,  and  that 
afterwards  the  brothers  separated  and  divided 
this     joint     property     between     them.     I 
think  that  he  would,  by  such  a  plaint,  lay  a 
good   ground  upon  which  might  be  main- 
tained  an   equity  on  his  part  to  call  upon 
Tundun  Singh  (or  his  representatives)  at  any 
time  to  help  in  the  proporiion  of  his  share 
in  the  joint  property  to  disencumber  his  (the 
plaintiff's)  land ;  in  other  words,  to  aid  the 
plaintiff   to    this   extent    in    redeeming;   the 
mortgage  of    1864.     At   any    rate   there  is 
authority  for  saying  that  the  English  Court 
of  Chancery  would  recognize  such  an  equity 
(L?e  vs.  Rook.  Mosely  318).     And  if  this  be 
so,  and  if  the  suit  brought  by  Munraj  on 
the  bond  was,  as  seems  probable  from  the 
form  of  the  decree  made    in  it  on  the  2  8ih 
February    1871,   essentially  a  suit  for  fore- 
closure or  sale,   inasmuch  as  such   a  suit 
would  be  to  the  present  plaintiff  a  last  oppor- 
tunity to  redeem,  it  wouKl  follow  that  he  has 
a  right  to  ask  Tundun  Singh's  representa- 
tives to  aid  him  in  preventing  the  sale  under 
that  decree,  by  paying  into  Court,  inthatsuir, 
on  the  present  plaintiff's  behalf  and  in  his 
name,  one  raoieiy  or  other  proper  share  of 
the  money  which  was  secured  by  the  bond. 
Judging  from  that  which  has  been  disclosed 
to  us  in  this  matter,  I  can  conceive  it  possible 
that  the  facts  are  such  as  would  enable  the 
plaintiff  to  make  against  the  defendants  a  case 
of  the  character  which  I  have  just  supposed. 
But,    unfortunately,    he    has  not    done    so 
in  the  plaint  which  is  before  us,  nor   have 
the  issues  been  tried  in  this  suit,  which  would 
almost  necessarily  have  arisen  between  the 
parties  if  the  plaint  had  taken  the  suggested 
form.     I  have  been  led  to  make- the  foregoing 
remarks,  although  they  are,  perhaps,  not  at  all 
strictly  relevant  to  the  determination  of  this 
suit,  because  I  have  been  very  reluctant  to 
give  a  decision  in  this  case  which  must  have 
the  effect  of  rendering  useless  all  the  pro- 
ceedings which  have  been  taken,  and  all  the 
expenses  incurred  up  to  this  time,  and   by 
upholding  the  preliminary  objection,  we  shall 
unquestionably  leave  it  open  to  the  parties  to 
litigate  the  same  matter  over  a^ain,  probably* 
at  no  very  distant  period;  and,  under  these 
circumstances,  1  am  anxious  to  mark  oui,  as 
distinctly  as  possible,  the  exact  ground   on 
which  our  present  decision    rests.     On  the 
whole,  1  do  not  see  how,  otherwise  than  by 
consent  of  parties,  we  can  pursue  any  course 
other  than  that  of  dealing  with  the  objection 
r^iised  by  the  defendants  upon  its  stiict  legal 


merits ;  and,  consequently,  I  feel  mysdi 
obliged  to  say,  I  think,  that  the  plaint  upat 
the  materials  before  us  does  not  disclose  ■ 
complete  cause  of  action,  and  that  the  suit 
ou?ht  to  have  been  dismissed  in  the  Couil 
below. 

It  ^eems  to  me,  therefore,  that  we  muSl 
dismiss  the  suit  with  costs. 

Ainslie,  J. — I  concur  with  my  learned 
brother  in  thinking  that  the  preliminary 
objection  taken  by  the  respondent  naust  pre- 
vail. 

As  to  how  a  suit  miv  be  framed  whick 
would  enable  the  plaintiff  to  bring  an  action 
against  the  defendant  before  he  (olaintiff) 
himself  shall  hive  paid  the  full  amount  thai, 
on  his  own  allegations,  represents  his  share 
of  the  debt  under  the  decree  obtained  by 
Gossai  -Munraj,  I  do  not  wish  to  express  anf 
opinion. 


The  1 2th  December  1872. 
Present  : 

The  Hon'ble  Dwarknath  IMiiler  and  W. 
Ainslie,  Judges. 

Decree —Worship  of  Idol— Removal  aad 
Reconveyance. 

Case  No.  385  of  1872. 

Special  Appeal  from  a  decision  passe  J  by  Ike 
Subordinate  Judge  0/  Dacca ^  dated  ike 
8th  December  iSyr^  modifying  a  decision 
of  the  Moonsiff  of^  Bh.inga^  dated  the 
2gth  September  i8yi. 

Ram  Soondur  Thakoor  and  oihers 
(Defendatiis),  Appellants^ 

versus 

Taruck  Chunder  Turkoruttun  and  others 
(Plaintiffs),  Respondents. 

Baboos  Sreenath  Dass  and  Bungshee  Dkur 
Sen  for  Appellants. 

Baboos  Kalee  Afohun  Dos^,  Romesh  Chun- 
der Mitter^  and  Kaiee  Kant  Sen  for 
Respondents. 

In  a  suit  respecting  an  idol  which  had  been  set  up  by 
the  common  ancestor  of  the  litij^ants,  but  whose  temple 
had  been  destroyed  by  the  erosion  of  the  river,  piaintiffs 
a-oki^d  for  a  declaration  of  their  ri^ht  to  remo\*e  the  idol 
to  their  own  house,  and  to  keep  it  there  for  the  period 
of  their  turn  of  worship.  The  Lo'.ver  Appellate  Conrt 
gave  plaintiffs  a  decree  : 

Held  that  it  was  incuml)ent  upon  that  Court,  before 
makinjf  the  declaratory  decree,  to  detine  the  precise 
period  for  which  plaintiffs  were  entitled  to  worship  the 
idol,  deducting;  any  period  for  which  defendants  had  a 
joint  claim : 
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HeLD  that  the  decree  ousfht  also  to  provide  for  the 
;^>con%reyance  of  the  idol  to  the  place  where  it  was,  at 
jhe  expense  of  the  plaintiffs  and  before  the  expiration 
W  their  turn. 

Mitttr^  J. — The  subject-matter  of  dispute 
n  this  case  is  an  idol,  called  Bashoodeb 
Fhakoor,  which,  it  is  admitted  on  both 
rides,  was  established  by  the  common  ances- 
tor of  the .  liiigant  parties.  This  idol,  it 
Ippears,  was  established  in  a  village  called 
llookdoba ;  and  it  further  appears  that  the 
ksld  temple  in  which  it  was  placed  having 
ken  destroyed  ^by  the  erosion  of  the  river, 
it  has,  according  to  the  finding  of  the  Moon- 
laf!  (which  we  see  no  reason  whatever  to 
Interfere  with),  been  removed  to  a  neighbour- 
ing spot,  about  8  russees  off,  in  the  same 
Village.  The  plaintiffs  have  now  removed 
themselves  to  a  village  called  Khaira,  and 
ithe  object  of  this  suit  is  to  obtain  a  declara- 
tion ot  their  right  to  remove  the  idol  to  their 
own  house  in  that  village,  and  to  keep  it  there 
for  the  period  of  their  turn  of  worship, 
which  is  defined  in  a  schedule  filed  along 
\triih  the  plaint. 

The  defendants  in  their  written  statement 
contended  that  the  idol  in  question  could  not 
be  removed,  inasmuch  as  the  founder  of  it 
bad  left  an  injunction  10  the  effect  that  it 
should  not  be  removed  from  the  village  of 
Mookdoba  so  long  as  that  village  existed. 
They  further  contended  that  the  plaintiffs' 
tarn  of  worship  does  not  cover  the  full 
period  mentioned  by  them  in  the  schedule 
above  referred  to;  that  during  three  days  out 
of  that  period,  some  of  the  defendants  are 
entitled  to  worship  the  idol  at  particular 
hours  specified  by  them  in  their  written 
statement;  and,  lastly,  that  the  idol  having 
been  removed  to  the  place  where  it  now  is 
with  the  consent  ot  some  of  the  plaintiffs, 
the  plaintiffs  were  not  in  a  position  to 
maintain  this  suit  for  a  declaration  of  their 
right  to  remove  it  to  Khatra. 

The  Moonsiff,  who  tried  the  case  in  the 
first  instance,  came  to  the  conclusion  that 
the  idol  was  not  remDvable  ;  that  the  founder 
of  it  had  left  an  injunction  that  it  should  not 
be  removed  from  the  village  of  Mookdoba  so 
long  as  that  village  existed ;  and  looking  to 
the  size  of  the  idol,  as  well  as  to  the  fact 
that  it  has  been  for  a  number  of  years  in  the 
village  of  Mookdoba,  without  beinsf  removed 
I  from  that  place  by  any  of  the  other  shebaits, 
;  be  dismissed  the  plaintiffs'  suit. 

j  Against  this  decision  the  plaintiffs  appealed 
to  the  Subordinate  Judge,  and  that  oflftcer 
has  given  a  decree  to  the  plaintiffs  upon  the 
ground   that  the  injunction  relied  upon  by 


the  defendants  has  not  been  made  out  by  any 
satisfactory  evidence ;  that',  according  to  the 
Hindoo  shastras,  there  could  be  no  objection 
to  the  removal  of  the  idol ;  and  that  the 
plaintiffs  were  entitled  to  remove  it  to,  their 
own  house  ^t  Khatra,  and  to  keep  it  there 
for  the  period  of  their  own  turn  of  worship. 

Against  this  decision  this  special  appeal  has 
been  preferred,  and  it  has  been  contended  on 
behalf  of  the  defendants  that  the  Subordinate 
Judge  has  committed  an  error  in  law  in 
refusing  to  act  upon  the  oral  evidence  pro- 
duced by  the  defendants  in  order  to  prove  the 
injunction  relied  upon  by  them  in  their 
written  statement,  merely  upon  the  ground 
that  no  oral  evidence  could  be  admitted  to 
prove  a  point  of  that  description. 

We  are  of  opinion  that  this  objection 
must  fail.  We  do  not  understand  the 
Subordinate  Judge  to  have  laid  it  down  as  a 
proposition  of  law  that  mere  oral  evidence, 
unsupported  by  documentary  evidence,  is  not 
sufficient  to  prove  an  injunction  like  that 
relied  upon  by  the  defendant.'  But  what  the 
Subordinate  Judge  really  means  to  say  is 
that,  in  a  matter  of  such  importance  as  the 
non-removability  of  the  idol  in  question, 
some  documentary  evidence  ought  to  have 
been  forthcoming,  and  that,  in  the  absence  of 
such  evidence,  he  was  not  prepared  to  rely 
upon  the  testimony  of  the  witnesses  examin- 
ed by  the  defendants  in  support  of  their 
allegation.  No  doubt  these  are  not  the 
precise  words  used  by  the  Subordinate  Judge 
in  his  judgment;  but  it  seems  to  us,  after  a 
careful  perusal  of  his  decision,  that  this  was 
what  he  really  intended  to  say  when  he  said 
that  the  defendants  have  failed  to  prove  the 
injunaion  in  question  to  his  satisfaction. 

The  Subordinate  Judge,  however,  appears 
to  have  omitted  to  define  the  precise  period 
for  which  the  plaintiffs  are  entitled  to  keep 
the  idol  in  their  own  house  at  -Khatra.  It 
appears  to  us  that  there  was  a  dispute  raised 
on  this  point  by  the  defendants  in  their 
written  statement,  and  in  a  suit  of  this 
description,  which  is  for  the  declaration  of 
the  plaintiffs'  right  to  remove  the  idol  to 
their  own  house,  and  to  keep  it  there  for  a 
period  of  time  distinctly  specified  by  them 
in  a  schedule  which  must  be  taken  to  be  a 
part  of  their  plaint,  we  think  it  was  incum- 
bent upon  the  Lower  Appellate  Court  to  define 
the  precise  period  for  which  the  plaintiffs  are 
entitled  to  worship  the  idol  before  it  could 
make  the  declaratory  decree  which  it  has 
passed  in  their  favor.  Should,  however,  it 
be  found  by  the  Lower  Appellate  Court  that 
the  plaintiffs  and  the  defendants  are  jointly 
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entitled  to  worship  the  idol  during  any  part 
of  the  period  mentioned  by  the  plaintiffs  in 
the  schedule  above  referred  to,  the  Lower 
Appellate  Court  should  not  allow  the  plaintiffs 
to  remove  the  idol  to  their  own  house  at 
Khatra  for  that  portion  of  time. 

In  conclusion,  we  wish  to  observe  that  the 
decree  of  the  Subordinate  Judge  requires  a 
further  modification.  If  the  plaintiffs  are  to 
be  alio  wed  to  disturb  an  arrangement  which 
has  existed  ior  a  period  of  at  least  loo  years, 
and  to  remove  the  idol  to  a  place  situated 
at  a  cons  derable  distance  from  the  place 
where  it  wasi  originally  established,  it  seems 
to  us  reasonable  and  just  that  they  should 
undertake  to  re- convey  the  idol  to  the  place 
where  it  now  is,  or  rather  to  the  place  where 
it  was  at  the  time  of  the  institution  of  this 
suit,  before  the  expiration  of  their  turn  of 
worship.  The  decree  of  the  Subordinate 
Judge  ought,  therefore,  not  only  to  define 
the  precise  period  for  which  the  plaintiffs 
are  entitled  to  keep  the  idol  at  Khatra,  but  it 
should  further  be  qualified  by  the  condition 
that,  if  the  plaintiffs  remove  the  idol  to  their 
own  house  during  the  ir  own  turn  of  worship, 
they  should  re-convey  it  at  their  own  expense 
to  the  place  where  it  was  at  the  lime  of  the 
institution  of  this  suit  before  the  expiration 
of  that  turn,  so  as  to  allow  the  other  shebaits 
the  full  benefit  of  their  turns  or  palas. 

We  wish  to  add  that  it  has  not  been 
contended  before  us  by  the  pleader  for  the 
appellants  that  this  idol  is  not  removable 
according  to  the  Hindoo  shastras.  The 
special  appellants  rested  their  case  entirely 
upon  the  injunction  alleged  to  have  been  left 
by  their  ancestor ;  and  as  that  plea  has  been 
rejected  by  the  Subordinate  Judge  upon 
evidence,  we  cannot  interfere  with  the*  find- 
ing of  that  officer  in  special  appeal. 

Each  party  will  bear  his  own  costs  in  this 
Court.  The  costs  of  the  lower  Courts  will 
abide  the  ultimate  result. 


sion  of  the  Officiating  Judge  of  My 
siftgh,  date  I  the  8th  of  February'  tSj^ 
reversing^  a  decree  of  the  Officiati^^ 
Moonsiff  of  Niklee,  dated  the  ^Ih  Octt^ 
her  iSyi, 

J.  P.  Wise  (Decree. holder),  Appellant, 

versus 

Rajnarain  Chuckerbutty  and  others  (Jadg- 
ment-debtors),  Respondents. 

Mr,  C.  Gregory  and  Baboo  Doorga  M9lan 
Doss  for  Appellant. 

Bahoo  Boykuntnath  Doss  for  Respondents^ 


The  1 6th  December  1872. 
Present : 

The  Hon*ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  J.  B.  Phear,  F.  A. 
Glover,  Dwarkanath  Mitter,  and  W.  Ainslie, 
Judges, 

Decree  (not  joint  but  several)— Execution — 
LimiUtion— Act  XIV.  of  1859,  s.  2a 

Case  No.  148  of  1872. 
Miscellaneous   Special  Appeal  from  a  deci- 


A  decree  against  one  person  for  the  rent  of  one  ^ 

and  agfainst  another  for  the  rent  of  another  penod  ii 
in  fact  two  decrees,  i.  <>.,  a  separate  decree  ai^ainsteaii 
for  the  sum  for  which  he  is  liable.  In  such  a  case  tfe 
decree  is  to  be  kept  in  force  agfainst  each,  and  thepi^ 
ceedinsrs  in  execution  ag^ainst  one  of  the  defendants aie 
not  sufficient  to  prevent  the  law  of  limitation  appljinf  ta 
the  other  defendint. 

In  1S53,  Mrs.  Catharine  sued  one  Gooree 
Sunkur  Cnuckerbutty  and  a  Mr.  Gasper  for 
arrears  of  rent  for  28  years,  from  1232  B.  S, 
(A.  D.  1832)  to  1259  B.  S.  (A.  D.  i853J.of 
a  putnee  talook.  In  1S55  it  was  decided  bj 
the  then  Moonsiff  of  Niklee  that  Mr.  Gasper 
was  liable  for  the  rent  of  that  portion  of  the 
year  1259  B.  S.  (A.  D.  1853)  during  which  he 
had  been  in  possession  of  the  puinee  talook  bf 
purchase  from  Gouree  Sunkur  Chuckerbutty, 
and  that  Gouree  Sunkur  was  responsible  for 
the  rent  of  the  previous  years,  which  were 
not  barred  by  limitation.  Mr.  J.  P.  Wise, 
the  assignee  of  Mrs.  Catharine's  decree,  took 
out  execution  againstjGouree  Sunkur  in  1862, 
and  realized  a  small  portion  of  the  decree. 
Mr.  Gasper  having  died,  the  decree-holder 
revived  the  suit  on  the  14th  April  1864, 
substituting  the  name  of  Mr.  Bagram,  ihc 
executor  of  Mr.  Gasper,  and,  from  1864  to 
1868,  proceeded  solely  against  this  judgment- 
debtor. 

Having  obtained  an  order  from  the  Judge 
of  Backergunge  to  levy  execution  against 
the  estate  of  Mr.  Gasper  for  the  balance  of 
the  amount  of  the  decree,  Mr.  Bagram 
appealed  to  the  High  Court  against  this  order. 
The  High  Court,  on  the  12th  of  September 
1868,  reversed  the  order,  and  Mr.  Bagram 
was  declared  to  be  separately  liable  for  the 
rent  of  the  putnee  talook  for  that  portion  of 
1259  B.  S.  (A.  D.  1853)  during  which  Mr. 
Gasper  had  been  in  possession.  The  decree- 
holder  had  his  suit  revived  in  1 870,  and  the 
names  of  the  sons  of  Gouree  Sunkur  (the 
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resent  respondents)  were  placed  on  the 
Hord  as  the  representatives  of  Gouree  Sun- 
V,  and  execution  was  issued  in  February 
871  against  any  properly  of  Gouree  Sunkur. 
"he  respondents  contended .  that  the  decree- 
Dlder  not  having  taken  any  proceedings  to 
tecute  his  decree  within  three  years,  his 
Ight  to  execute  his 'decree  was  barred.  The 
loonsiff  overruled  the  objection  on  the 
pDond  that  the  proceedings  against  Mr.  Bag- 

Ci  were  sufficient  to  keep  the  decree  in 
ce  against  Gouree  Sunkur  and  his  repre- 
itoUtives.  The  respondents  appealed  from 
p3  decision  to  the  Officiating  Judge  of 
^mensingh,  who  ordered  the  execution  to 
l|  stayed.  The  decree-holder  appealed  to 
keHigh  Court,  and  their  Lordships,  the 
pbief  Justice  and  Mr.  Justice  Bayley,  refer- 
W  the  point  for  the  opinion'  of  the  Full 
lench  with  the  following  remarks  : — 
I  **We  think  the  decisions  reported  at  page 
b,  Weekly  Reporter,  Vol  VIII.,  and  page  10, 
Icckly  Reporter,  Vol  X.,  are  conflicting, 
rhe  case  must,  therefore,  be  referred  to  a 
hW  Bench. 
The  facts  of  this  case  are  stated  in  the 

iidgment  of  the  Moonsiff,  and  the  question 
faich  arises  and  is  referred  to  a  Full  Bench 
r  whether,  in  the  case  of  such  a  decree  as 
lEs  sought  to  be  executed  in  this  case,  pro- 
icings  in  execution  against  one  of  the 
kfendants  are  sufficient  to  prevent  the  law 
t  limitation  applying  to  process  of  execu- 
lon  against  the  other. 

.The  decisions  which  are  applicable,  viz., 
I  Weekly  Reporter  80,  and  10  Weekly 
Reporter  10,  are  conflicting.  The  decree 
ki  ihis  suit,  it  will  be  seen,  has  been  held  by 
bis  Coart  to  be  one  declaring  the  defendants 
t  be  separately  liable  for  portions  of  the 
itnt  decreed.  In  the  former  of  these  cases 
i  was  held  that,  where  a  decree  has  been 
^>ssed  against  several  defendants,  each  of 
•horn  is  declared  to  have  a  separate  liability 
In  respect  of  a  definite  amount,  execution 
Against  one  or  more  of  them  keeps  the 
fccree  in  force  against  all  simultaneously. 
tt  the  latter  case,  it  was  held  that  where  a 
fccrce  is  not  a  joint  one  against  all  the  de- 
bodants,  but  a  separate  one  as  against  each 
Wtch  of  defendants,  the  proceedings  against 
poe  batch  have  no  effect  towards  keeping 
^ve  the  separate  decrees  against  other 
wtches.  In  this  case  the  learned  Judges 
ftid  they  did  not  consider  there  was  any  differ- 
*^c  of  opinion  between  them  and  the  Judges 
F  the  former  case ;  that  the  Judges  in  that 
Jmc  thought  that  the  decree  before  them  was 
loiot  and  several,  and  considered  that  the 


joint  liability  of  all  the  defendants  was  kept 
alive  by  proceedings  against  any  single  one. 
This  appears  to  be  a  mistake,  for  Mr.  Justice 
Jackson  in  his  judgment  in  the  former  case 
sa3''s :  ^  It  has  frequently  been  held  in  this 
Court  where  the  decree  has  passed  against 
several  defendants  declaring  them  to  be 
jointly  and  severally  liable,  that  execution 
against  one  or  more  of  such  judgment- 
debtors  keeps  the  decree  in  force  as  against 
all.  The  conteniion  in  this  case  is  that  the 
defendants  were  not  declared  to  have  ui;;ider 
the  decree  a  joint  and  several  liability,  but 
each  a  separate  liability  in  respect  to  definite 
amounts.  There  is  no  precedent,  of  this 
Court  bearing  upon  the  point.'  The  decrees 
in  both  cases  were  of  the  same  nature,  and 
if  one  is  to  be  held  to  be  joint,  it  would  seem 
that  the  other  ought  to  be.  We,  therefore, 
refer  to  a  Full  Bench  the  question  before 
stated.'' 

il/r.  Gregory;- ioT  the  appellant,  contended 
that  the  decree  in  this  suit  was  one  decree, 
although  the  decree  declared  in  what  portions 
the  defendants  were  liable,  and  that  the 
proceedings  against  one  of  the  defendants 
(Mr.  Bagram)  kept  the  decree  in  force 
against  the  other  defendants,  and  that,  there- 
fore, the  decree-holder  was  not  barred  by 
section  20  of  Act  XIV.  of  1859  from  exe- 
cuting his  decree  ;  and  submitted  that  the 
present  case  was  similar  to  the  case  of  Mohesh 
Chunder  Chowdhry  vs,  Mohun  Lall  Sircar 
(8  Weekly  Reporter  80).  In  the  case  of 
Khema  Debia  vs.  Kumola  Kant  Bukshee  (10 
Weekly  Reporter  10),  it  was  held  that  the 
decree  was  not  a  joint  decree  against  all  the 
defendants,  but  a  separate  decree  against 
each  batch  of  defendants,  and  that  the 
proceedings  against  one  batch  would  not 
keep  the  decree  in  force  against  the  other 
batches  of  defendants  ;  and  Markby,  J.,  in 
delivering  judgment,  comments  on  the  case 
in  volume  8  of  the  Weekly  Reporter.  He 
says :  **  There  is,  no  doubt,  great  similarity 
between  that  case  and  the  present,  and  had 
we  differed,  we  might  have  thought  it  right 
to  send  the  case  before  a  Full  Bench.  But 
we  do  not  consider  that,  upon  any  principles 
of  law  involved  in  this  case,  there  is  any 
difference  of  opinion  whatever.  The  Judges 
in  that  case  thought  that  the  decree  before 
them  was  joint  and  several,  and  considered 
that  the  joint  liability  of  all  the  defendants 
was  kept  alive  by  proceedings  against  any 
single  one.  We  do  not  question  this,  but  in 
our  opinion  the  decree  before  us  is  wt  a 
oint  decree  as  against  all  the  defendalusf/' 
Fhear,  /. — In  this  case  there  is  no  con^ooKy 
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of  interest  between  the  defendants.  The  decree 
declares  that  Gouree  Sunkur  is  liable  for  the 
rent  up  to  1859,  and  Gasper  for  a  portion  of 
the  rent  of  that  year.  Is  the  decree  not 
virtually  two  decrees?]    The  decree  declares 


of  1 2  59.     Although  these  persons  were  joined 
in  the  suit  in  this  way,  yet  we- must  treat  tl 
decree  as  what  it.  must  have  been  by  law 
a  decree  ai^ainst  one  person  for  the  rent 
one  period,  and  a  decree  against  the  othe 


the  separate  liabilities  of  the  defendants,  but  j  person  for  the  rent  of  another ;  and  1  ihinl 
it  is  a  joint  decree.  such  a  decree  as  this,  although  it  is  on  o 

Baboo  Boykuntnalh   Z?^jj,  for  the  Respon- I  P^^ce  of  paper,  is  in   fact  two  decrees, 
dents.— There  are  really  two  decrees  in  this  !  separate  decree  against  each  for  the  sum  fi 
suit,  and  proceedings  to  execute  one  against    ^^'^'^^  «*ch   is  liable.     When  we   come 


apply  to  that  the  lermq  of  section  20  of  the] 
law  of  limitation,  there  is  really  no  difficulty; 
the  decree  is  to  be  kept  in  force  against  eac 
and  to  be  treated  as  a  separate  decree  ag^aio! 
each  in  such  a  case  as  this,  as  it  would  in  tl 
case  of  persons  sued  for  contribution,  becai 
it  is  a  separate  liability,  and  each  is  liabl 


one  of  the  defendants  cannot  keep  the  decree 
alive  against  the  other  defendants.  Tne 
decree  in  this  case  is  not  joint.  In  Stephen- 
son vs,  Unnoda  Dossee  (6  Weekly  Reporter, 
Miscellaneous  Rulings,  18),  at  page  2 1  of  the 
judgment  it  is  stated  that  "  it  may  be  that 
some  decrees,  though  passed  nominally  on  one 

document,  are,  in  reality,  separate  decrees  i  0"l^'  ^o""  ^'s  own  share, 
against  separate  individuals.     In  such  cases,        ^  think  that  although  the  decree  is  ma 
the  Court  might,  and  probably  would,  consi-  .  i"  one  suit,  it  is  in  reality  and  sabsiance 
der  them  to  be  separate,  and  in  execution,  j  separate  decree  against  each  for  the  portion! 
put  the  law  of  limitation  into  force  against    ^or  ^^hich  each  is  declared  to  be  liable.     W 
the    different   defendants,   as   if   they    were  i  ™"^t  answer  to  the  question  which  is  put  t 
separate."     Such  is  the  state  of  the  present  ,'  "s  that  in  such  a  case  as  this  the  proceedingt' 


case,   and   the   appellant  is    not  entitled  to 
succeed  on  his  appeal. 

The  judgment  of  the  Full  Bench  ivas 
delivered  asfoUoivs  by — 

Couch,  C,y, — The  question  which  is  put 
to  the  Full  Bench  is,  whether,  in  case  of  such 
a  decree  as  was  sought  to  be  executed  in  this 
case,  the  proceedings  in  execution  against 
one  of  the  defendants  are  sufficient  to  pre- 
vent the  law  of  limitation  applying  to  process 
of  execution  against  the  other. 

The  suit  appears  to  have  been  brought  to 
recover  arrears  of  rent  for  28  vears,  and  it 
appears  that  one  of  the  defendants,  Gouree 
Sunkur,  had  been  in  possession  up  to  a  certain 
time,  and  that  then  the  possession  had  been 
transferred  by  sale  and  purchase  from  him 
to  Mr.  Gasper,  and  there  was  no  joint  liabi- 
lity. Each  person  was  liable  for  the  rent  for 
the  period  during  which  he  or  she  had  occu- 
pied, and  the  decree  was,  in  the  first  instance, 
made  by  the  Moonsifl,  apparently,  in  that 
form.  The  Principal  Sudder  Ameen  appears 
to  have  modified  that  on  an  appeal,  and  to 
have  declared  that  the  rent  was  to  be  allowed 
for  the  whole  time  against  the  persons  in 
possession.  That  was  in  reality  the  same 
thing,  but  leaving  the  period  for  which  each 
would  be  liable  to  be  determined  in  the  exe- 
cution of  the  decree.  Subsequently,  the 
High  Court  appears  from  the  proceedings  to 
have  declared  that  that  was  so,  and  Mr. 
Bagram,  who  represented  Mr.  Gasper,  was 
declared  to  be  separately  liable  for  the  rent 


are  not  sufficient  to  prevent  the  law  of  limn* 
ation  applying  to  the  other  defendant. 

The  c^se   will  go  back  to  the   Divisioa 
Bench  with  that  answer. 

The    other'  Judges    of  the    Full    Bench 
concurred. 


The  16th  December  1872. 

Present  : 

The  Ilon'ble  Sir  Richard  Couch,  A7.,  Chief 
yustice,  and  the  Hon'ble  W.  Ainslie, 
Jt^dge. 

Declaratory  Decrees— Remand— Limitation. 

Cases  Nos.  331  and  332  of  1872. 

Special  Appeals  from  a  decision  passed  py 
the  fudge  of  Sarun,  dated  the  22nd 
September  i8yr,  reversing  a  decision  of 
the  Subordinate  fudge  of  that  District, 
dated  the  joth  November  i8jo, 

Mussamut  Doolhun  Jankee  Kooer  (Plaintiff), 

Appellant, 

versus 

Lall  Beharee  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Mohesh  Chunder  Choivdhry  for 

Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

b 
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suit  by  a  reversioner  to  set  aside  a  ^ur-upeshgee 
: executed  more  than  nine  years  previously,  having; 
1  by  reason  of  the  inability  of  the  plaintiff  to  estab* 
the  right  set  up  in  it,  the  High  Court  was  asked  to 
"inoe  it  by  remanding  it  to  the  lower  Court,  in  order 
a  declaratory  decree  might  finally  be  passed  : 

[BfiD  that  it  was  not  a  case  in  which  it  would  be 
it  for  the  Court  to  exercise  its  discretion. 

e. — Is  a  suit  for  a  declaration  of  title  to  land 
med  by  the  limitation  of  six  years  or  by  that  of 
ive  years  ? 

^,ouch,    C.J, — In   this  case  the   plaintiflF 

|ght    to  obtain  possession  of  an  8 -anna 

re  of  the   i6  annas  of  certain  mouzahs 

led  in  the  plaint,  by  setting  aside  a  zur-i- 

\gee  deed  for  Rs.  799,  which  had  been 

:uted  by  the  mother  and  step-mother  of 

plaintiff.     She   alleged   that   the  ladies 

no  right  to  execute  the  deed,  and  that  it 

done  without.necessity.     She  then  stated 

her  mother  and  step- mother  executed 

leed  of  relinquishment  in  her  favor  by 

ich  they  assigned  the  property  which  had 

jn  derived  from  her  father  to  her,  and  so 

claimed  to  be  entitled  at  once  to  set  aside 

deed,  saying  that  the  cause  of  action 

rrued  immediately  on  the  deed  of  relin- 

Ishment  being  executed. 

'he  Subordinate  Judge,  in  his  judgment, 

sr  holding  that  the  suit  was  not  barred  by 

law  of  limitation,  found  that  the  deed 

one  which  could  not  be  treated  as  valid, 

raase  the  mother  of  the  plaintiff  had  no 

Ifaority  to  execute  it  without  necessity,  and 

decreed  in  favor  of  the  plaintiff,  ordering 
Lt  she  should  obtain  possession  of  the 
>perty,  and  that  the  deed  of  zur-t-peshgee 
suit  should  be  **  reversed.'* 

Upon  appeal  from  that  decision,  the  District 
Judge  rightly  held  that  the  deed  of  relin- 
quishment could  not  operate  to  give  the 
plaintiff  a  right  of  suit  immediately  to  have, 
the  deed  of  zur-i-peshgee  set  aside,  and 
that  the  ladies,  after  executing  such  a  deed 
as  that,  could  not  destroy  it  as  regards  their 
own  -life-interest  by  relinquishing  the  pro- 
perty to  the  person  who  might  become 
entitled  to  it  when  they  were  dead,  and  upon 
that  ground,  he  reversed  the  decision  of  the 
Subordinate  Judge,  with  costs. 

It  was  not  disputed.  Indeed,  it  could  not 
be  successfully  disputed  in  the  special  appeal 
that  this  decision  was  right ;  but  it  was  sub- 
mitted to  us  that  at  all  events  the  plaintiff 
was  entitled  to  have  the  question  of  necessity 
determined,  and  if  that  were  determined  in 
her  favor,  that  a  decree  should  be  made 
declaring  that  the  zur-i-peshgee  deed  was  in- 
valid against  her,  and  that  upon  the  death  of 
her  mother  and  mother-in-law,  she  would  be 

VoL  XIX. 


entitled  to  the  property,  notwithstanding  the 
mortgage. 

Now,  this  deed  of  zur-i-peskgee  was 
executed  more  than  nine  years  before  the 
suit  was  brought,  and  without  determining 
which  clause  of  the  law  of  limitation  would 
be  applicable  to  a  case  of  this  kind,  it  is  for 
the  Court  to  consider  whether  it  will  exercise 
its  discretion  in  passing  a  declaratory  decree 
after  the  lapse  of  so  long  a  time. 

It  has  been  well  settled  that  it  is  discre- 
tionary with  the  Courts  to  pass  a  declaratory 
decree.  The  case  in  which  this  was  held  by 
the  late  Chief  Justice  and  Mr.  Justice  Loch 
is  in  the  8  Weekly  Reporter,  page  6'4, 
following  the  decisions  upon  a  similar  provi- 
sion of  the  law  in  England. 

We  have  to  see  whether,  even  if  the  suit 
had  been  originally  framed  as  asking  for  a 
declaratory  decree,  it  would  be  right  for  the 
Court  to  give  it.  It  may  be  said  that  if  the 
plaintiff  has  to  wait  until  the  ladies  are  both 
dead,  it  will  be  much  more  difficult  to  procure 
evidence  which  will  throw  light  upon  the  . 
transaction.  No  doubt  that  is  so;  but,  on 
the  other  hand,  it  is  possible  that  there  will 
be  no  necessity  for  any  suit  or  declaration  of 
right  at  all,  because  the  mortgage  may  be 
satisfied  during  the  lives  of  the  ladies,  in 
which  case  there  would  be  nothing  standing 
in  the  way  of  the  plaintiff's  succession.  But 
we  are  asked  here  not  to  pass  a  declaratory 
decree  upon  a  plaint  asking  for  it,  and  framed 
accordingly,  but  (the  suit  having  failed,  the 
plaintiff  not  being  able  to  establish  the  right 
which  she  set  up)  to  continue  it  now  by 
remanding  it  to  the  lower  Court  in  order 
that  a  declaratory  decree  may  finally  be  passed. 
This  is  asking  the  Court  to  do  more  than  it 
would  have  thought  it  right  to  do  after  the  lapse 
of  nine  years  upon  a  plaint  properly  framed. 
Therefore,  without  determining  the  question 
whether  the  six  years'  limitation  would  apply 
to  a  suit  for  a  declaratory  decree,  it  is  suffi- 
cient, we  think,  for  us  to  say  that  it  is  not  a 
case  in  which  it  would  be  right  for  us  to 
exercise  our  discretion.  But  we  should  wish 
it  to  be  understood  that  our  not  deciding  the 
question  upon  the  law  of  limitation  is  not  to 
be  taken  as  at  all  implying  an  opinion  on  our 
part  that  the  six  years'  clause  does  apply ;  if 
we  had  to  express  an  opinion  XL^n  it,  the 
inclination  of  our  opinion  would  be  that  the 
twelve  years'  clause  applies  to  a  suit  for  a 
declaration  of  title  to  land.  But  it  is  not 
necessary  to  determine  that  now,  and  in  most 
suits  for  a  declaratory  decree,  it  would  not 
be  necessary  to  do  so.  Both  appeals  will  be 
dismissed  with  costs. 
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The  17th  December  1872. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Compensatory  laterest— Decree. 

Case  No.  75  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  ist 
February  r8j2, 

Doorga  Dutt  Singh  (Defendant),  Appellant, 

versus 

Banwaree  Lall  Sahoo  (Plaintiff),  Respondent. 

Mr,  J,  H,  A,  Branson  and  Baboo  Abeenash 
Chunder  Banerjee  for  Appellant. 

The  Advocate- General,  Baboo  Boodh  Sen 
Singh,  and  Moonshee  Mahomed  Yusuf, 
for  Respondent. 

The  compensation  due  to  a  plaintiff  for  the  delay 
which  roust  ensue  between  the  date  when  the  plaint  is 
filed^  and  the  date  when  the  decree  can  be  reasonably 
expected  to  be  satisfied,  is,  as  a  general  rule,  best  and 
most  simply  estimated  by  a  uniform  rate  of  interest  upon 
Ihe  total  amount  decreed,  reckoned  from  the  date  of  the 
decree. 

Phear,  J, — The  order  with  which  the 
judgment  of  the  Court  below  terminates  is 
unquestionably  obscure,  and  this  has  led  to  a 
decree  being  drawn  in  terms  which,  as  it 
appears  to  us,  give  compound  interest  to  the 
plaintiff..  Thi$  must  be  altered ;  and  we 
fukther  think  that  the  rate  of  interest  given 
by  the  Judge  subsequent  to  the  decree,  name- 
ly, 13  per  cent.,  is  higher  than  what  ought  to 
be  awarded  in  a  case  of  this  kind.  I  will 
add  for  my  own  part  that  had  I  been  decid- 
ing the  case  in  the  Court  of  first  instance, 
I  think  1  should  hardly  have  given  interest 
for  the  time  intervening  between  the  date  of 
the  filing  of  the  plaint  and  the  date  of  the 
decree  at  so  high  a  rate  as  that  mentioned  in 
the  bond.  The  plaintiff  comes  into  Court, 
strictly  speaking,  for  the  purpose  of  recover- 
ing that  sum  which  is  due  to  him  at  the 
time  when  he  files  his  plaint,  together  with 
such  further  interest  as,  in  the  discretion  of 
the  Court,  will  be  sufficient  to  compensate 
him  for  the  delay  which  must  necessarily 
ensue  between  the  date  when  the  plaint  was 
filed  and  the  date  when  the  decree  can  be 
reasonably  expected  10  be  satisfied.  Gener- 
ally,  we  think,  this  compensation  is  best,  and 
xertainly  most  simply,  estimated  hy  a  uni- 
form rate  of  interest  upon  the  total  amount 


of  the  decree,  reckoned  from  the  date  of  tte , 
decree.  In  the  form  which  the  Judge  has 
given  to  his  decretal  order,  this  compensatioB. 
will  be,  so  far  as  a  part  of  the  sum  decreed 
is  concerned,  at  the  rate  of  13^  per  cent 
interest  for  the  interval  between  the  plaint 
and  the  decree,  plus  a  further  sum  of  1 3  per 
cent,  upon  that  interest  from  the  date  o£ 
the  decree  onwards.  And  in  the  preseol 
case,  where  interest,  in  fact,  foraas  a  veiy: 
large  ingredient  in  the  amount  decreed,  i^ 
seems  to  us  that  this  portion  of  the  com- 
pensation for  the  delay  is  unduly  great: 
However,  as  the  Judge  has,  in  the 
of  the  discretion  which  certainly 
with  him,  given  to  the  plaintiff  interest  u 
the  principal  sum  during  the  interval  betw 
the  filing  of  the  plaint  and  the  passing  xk 
the  decree,  at  the  rate  stipulated  in  the  bo]id« 
we  are  not  prepared  to  say  that  he  is  wrong' 
in  this  particular,  and  that,  consequently,  his: 
decree  ought  to  be  varied  in  this  p>otnt. 
But  we  think,  having  regard  to  the  fact  to 
which  we  have  already  referred,  name^t 
that  a  very  large  amount  of  interest  exists 
an  ingredient  in  the  amount  decreed,  and  tt 
the  fact  that  the  Judge  has  given  this  higk 
rate  of  interest  for  the  interval  between  dbe 
filing  of  the  plaint  and  the  decree,  that  the' 
subsequent  rate  of  interest  ought  to  be  veqr 
materially  lessened  below  1 2  per  cent. 

We  think  that  the  Judge's  order  must 
varied,  and  that,  instead  thereof,  it  be  decreed 
that  the  plaintiff  do  recover  the   princlpd 
sum  secured  to  him  by  the  bond,   together 
with  interest  at  the  rate  mentioned  in  the 
bond  up  to  the  date  of  the  Judge's  decree^ 
and  the  costs  of  the  lower  Court;  and  thai' 
the  defendant  do  further  pay  to  the  plaintiSl 
interest  at  the  rate  of  6  pec  cent,  from  the'' 
date  of  that  decree  until  realization  upon  the  \ 
amount  decreed,  including  the  costs. 

As  the  appellant  his  certainly  succeeded  ; 
in  this  Court,  we  think  he  ought  to  have  the 
costs  of  this  appeal,  and  we  assess  them  at 
500  rupees. 


The  i8th  December  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chnf 

Justice,  and  the  Hon'ble  F.  A.  Glover  and 
warkanath  Milter,  Judges, 

Adjournments— Code  of  Ciyil  Procedure,  s.  Z4& 

Case  No.  44  of  1872. 

Regular  Appeal  from  a  decision  passed  ky 
the  Officiating  Judge  of  Midnapore^  daiid 
the  28th  August  187 1. 
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IPearee  Mohun  Bera  (one  of  the   plaintiffs), 

Appellant, 

i 

versus 

Shama  Churn  Mytee  and  another 
(Defendants),  Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Babu  Juggut  Chunder  Banerjee  for 
Respondents. 

Where  adjournments  are  made  by  a  Court  in  order 

tgive  effect  to  its  processes  for  compelling  the  attend- 
De  of  the  witnesses,  being  thus  made  as  much  on  its 
bwn  motion  at  the  instance  of  the  defendant  as  at  the 
Ipstance  of  the  plaintiff,  the  case  cannot  be  said  to  come 
pmderAct  Vlll.of  1859,  s.  14S,  which  contemplates  a  case 
^ere  a  party  has  obtained  time  to  produce  his  wit- 
and  has  failed  to  do  so. 


the' costs  of  this  appeal  and  those  in  the 
lower  Court. 

Glover,  J. — I  am  of  the  same  opinion. 

Mitter,  J, — I  am  of  the  same  opinion. 


Couch,  C.J. — It  appears  that  there  was  an 
adjournment  of  the  case  on  the  application 
of  the  plaintiff  to  the  24th  of  July.  Subse- 
quently to  that,  the  defendants  made  an 
Application  for  an  adjournment,  and  the 
ladjoamments  that  took  place  after  the  24th 
of  July  appear  to  have  been  not  so  much 
adjournments  made  on  the  application  of  the 
.plaintiffs  and  giving  time  to  them,  but  rather 
jwijournments  by  the  Court  in  order  to  give 
effect  to  the  processes  which  it  thought  fit 
.to  issue  to  compel  the  attendance  of  the  wit- 
nesses. I  doubt  very  much  whether  that  can 
be  said  to  be  a  case  coming  within  section  148 
of  the  Code  of  Civil  Procedure,  which 
appears  to  me  to  contemplate  a  case  where  a 
party  has  expressly  obtained  time  to  produce 
I  his  witnesses,  and  has  failed  to  do  so.  Here, 
the  Court  was  extending  the  time  as  much 
on  its  own  motion,  or  at  the  instance  of  the 
defendant,  as  at  the  instance  of  the  plaintiffs ; 
and  when  the  case  came  before  the  Judge  on 
the  28th  of  August,  he  ought  not  to  have 
proceeded  under  section  148.  If  he  thought 
Jt  right  to  proceed  under  that  section,  he 
might  have  granted  further  time  to  the  plaint- 
iff, and  have  heard  any  representation  that 
might  be  made  to  him  for  the  purpose  of 
satisfying  him  that  it  would  be  proper  to 
issue  an  attachment  of  property  against  these 
witnesses,  or  otherwise  seen  that  everything 
\  was  being  done  by  the  plaintiff  that  could  be 
done  to  produce  them. 

I  think  his  decision  on  the  28th  of  August 

!  fas  premature,   and  not  authorized  by  the 

section  under  which  he  professed  to  proceed. 

It  mast  be  reversed,  and  the  case  must  be 

".lemanded  to  the  lower  Court  to  be  dealt  with 

according  to  law.     The  appellant  must  have 


The  19th  December  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Mitter,  Judge. 

Debuttur  Land— Suit  for  Surplus  Proceeds- 
Limitation. 

Case  No.  2  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  loth 
July  iSyi,  affirming  a  decision  of  she 
Subordinate  Judge  of  that  District^ 
dated  the  2ph  March  iSjr. 

Mohamaya  Dossee  and  others  (Defendants), 

Appellants, 

versus 

Bindoo  Bashinee  Dossee  and  others 
(Plaintiffs),  Respondents. 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Baboos  Ashootosh  Dhur  and  Kalee   Mohun 
Doss  for  Respondents. 

A  suit  to  establish  a  rig^ht  to  a  beneficial  interest  io 
the  surplus  proceeds  of  debuttur  land,  after  providing^ 
for  the  worship  of  the  idol,  where  the  parties  were  se» 
baits,  was  held  to  be  not  a  suit  between  co-trustees  to 
the  share  claimed,  but  one  to  which  the  law  of  limitation 
could  apply. 

Couch,  C.J. — The  nature  of  the  suit  in 
this  case  seems  to  have  been  correctly  stated 
by  the  Subordinate  Judge  as  a  suit  brought 
for  the  recovery  of  possession  of  an  11 -anna 
share  in  168  beeghas  odd  cottahs  of  land, 
which  the  plaintiffs  alleged  they  had  been 
dispossessed  of,  and  of  which  they  asked  to 
be  restored  to  the  possession.  According  to 
his  statement,  the  plaintiffs  allege  that, 
under  color  of  rent-decrees,  all  the  principal 
defendants  have  dispossessed  them  from 
their  lands.  Hence  they  ask  for  recovery 
of  possession  to  the  extent  of  11 -anna  share 
of  168  beeghas  and  odd  cottahs  of  land. 

It  is  not.  a  suit  in  waich  the  plaintiffs,  as 
trustees  with  the  defendants  of  the  property, 
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seek  to  oblige  the  defendants  to  apply  the 
whole  of  the  proceeds  to  the  worship  of  the 
idol,  or  complain  of  that  not  having  been 
done ;  but  it  is  in  reality  a  suit  by  which  they 
seek  to  establish  a  right  to,  and  to  get  the 
benefit  of,  the  surplus  proceeds  of  the  pro- 
perty after  providing  for  the  worship  of  the 
idol.  That  is  the  nature  of  the  suit,  and  it 
has  not  been  disputed  in  the  argument  for 
the  respondent  that  only  a  portion  of  the 
income  of  this  property  was  really  devoted 
to  that  purpose. 

To  consider  first  the  judgment  of  the 
Judge.  It  appears  to  us  that  he  has  taken 
an  erroneous  view  of  the  matter  in  dealing 
with  the  question  of  the  law  of  limitation, 
because  such  being  the  nature  of  the  suit, 
he  says,  as  to  the  cases — which  had  been 
quoted  to  him  upon  the  law  of  limitation : 
''  It  seems  to  me  that  the  precedents  apply 
**  to  cases  where  the  question  of  title  in  the 
"property  itSelf  arose;  in  the  present  case 
"  neither  plaintiff  nor  defendant  would  have 
"  any  title  in  the  property.  It  did  not  belong 
•*  to  them,  but  to  the  idol ;  they  were  only 
"  trustees  of  the  idol,  and  the  possession  of 
"one  could  not  be  adverse  possession  as 
"  regards  the  other,  because  neither  of  them 
"could  claim  a  specific  right  or  interest  in 
"  the  property  itself." 

It  was  not  so.  The  very  case  of  the 
plaintiff  is  opposed  to  that  view;  it  was  a 
claim  of  title  to  that  portion  of  the  property 
which  was  not  applied  to  the  worship  of  the 
idol,  and  as  regards  that  portion,  the  parties 
would  not  be  co-trustees  at  all,  and  there- 
would  be  no  trust.  As  regards  so  much  as 
would  be  necessary  for  the  worship  of  the 
idol,  they  might  all  be  considered  as  trustees 
for  the  idol,  and  bound  to  apply  that  portion 
for  the  worship  of  the  idol ;  but  when  that 
had  been  done,  and  there  was  a  surplus,  they 
were  entitled  to  that  as  co-sharers,  each  in 
his  own  right,  and  not  as  trustees — just  as 
much  entitled  as  if  the  property  had  not 
been  subject  to  any  trust.  Instead  of  being, 
as  the  Judge  appears  to  treat  it,  a  trust  of 
the  entire  property  with  no  beneficial  interest 
in  these  parties,  there  is  a  duty  on  their  part 
as  owners  of  the  property  to  provide  for 
the  worship  of  the  idol,  and  a  charge  upon 
the  property  in  their  hands  to  that  extent. 

That  being  the  nature  of  the  interest, 
there  is  no  reason  why  the  law  of  limitation 
should  not  apply  to  the  right  to  the  surplus ; 
and  if  a  person  is  dispossessed  of  his  share, 
and  the  circumstances  are  such  that  he 
cannot  bring  himself  within  the  13th  clause 
of  section  i  of  Act  XIV.  of  1859,  there  is 


no  reason  why  the  law  of  limitation  sh 
not  apply,  and  he  should  not  be  preventdii 
after  the  lapse  of  the  prescribed  period^ 
bringing  a  suit  to  enforce   his  right  to 
surplus.     When  a  claim  of  that  kind  is 
forward,  it  is,  in   reality,  for  the  purpose 
enforcing  a  right  to  the  beneficial  interest 
the  share.     We  do  not  think  we  can  say  ; 
he  has  a  right,  as  trustee,  to  a  share  in 
much  as  would  be  required  for  the  wo 
of  the  idol,  and  there  is  nothing  here  to 
that  any  complaint  was  made,  or  that 
case  existed,  which  required  the  plaintiff 
come  forward  to  protect,  what  we  may 
allowed   to  describe  as   the  interests  of 
idol,  and  to  see  that  the  worship  was  pro[ 
performed.     There  is  nothing  to  show 
that  was  the  object  of   the   suit,    and 
plaintiffs  cannot  be  allowed  now  to  say 
it    is    in    order    to    support    the    judg 
of  the  lower   Courts,   which   proceed  on 
different  ground — which  is  what  has    bce» 
attempted  to  be  done. 

So  far  the  judgment  of  the  Appell 
Court  is  wrong,  and  the  Subordinate  Judgt 
appears,  in  the  same  way,  to  have  taken 
erroneous  view  of  the  nature  of  the  case, 
and  for  the  purpose  of  determining  the  law  of, 
limitation,  to  have  treated  it  as  if  there 
a  trust  entirely  for  the  idol,  and  the  propeilf: 
was  held  by  this  family  solely  for  the  bene&: 
of  the  idol,  ignoring  the  circumstance  of 
right  to  the  surplus.  There  are  seveiat 
passages  in  his  judgment  which  show  thai 
this  is  what  he  thought.  He  says  :  "Afttf 
"  hearing  the  elaborate  arguments  of  boA 
"parlies,  it  is  clear  to  me  that  the  plo 
"  of  limitation  is  unsupportable.  My  rea- 
"  sons  for  so  thinking  are  these  :  it  is  not 
"  denied  that  it  is  dehuttur  land,  or,  at  least, 
"that  the  bulk  of  the  receipts  from  it  is 
"devoted  to  the  worship  of  the  family-idol." 
He  speaks  here  in  an  uncertain  way  :  "  It  ij 
"  not  denied  that  the  land  is  debuiiur,  or  at 
"  least  that  the  bulk  of  the  receipts  from  it 
"  is  devoted  to  the  worship  of  the  idol,"  He 
then  proceeds :  "  The  balance,  whatever  it 
"  may  be,  is,  as  is  generally  the  case,  appro- 
"  priated  by  the  shebaits;'*  he  cannot  mean 
improperly  appropriated,  but  lawfully  and 
properly ;  and  further  on,  having  spoken  in 
this  uncertain  way,  he  says:  "If  they  are 
"viewed  in  the  light  of  trustees  of  the 
"idol,  the  limitation  has  no  m inner  of  appli- 
"  cation.  If  the  management  of  one  member 
"  of  this  joint  family,  so  far  as  the  Seh 
"  went,  was  considered  as  the  management  of 
"  all  of  them,  the  plea  totally  fails."  If  they 
were  merely  trustees  for  the  idol  without 


*73.] 


Cwil 


THft   VTftAKLY   HXPOHTER. 


Rulings, 


i7 


iDy  beneficial  interest  in  the  surplus,  the 
^anag^ement  of  one  might  be  considered  as  the 
banagetnent  of  the  others,  but  that  is  not 

And  the  Subordinate  Judge  appears  to  us 
jb  have  dealt  with  the  case  in  the  same  way 
iS  the  Judge  did,  as  considering  it  as  a  trust 
Ik  the  whole,  and  not  sufficiently  bearing  in 
Jbind  that  in  reality  it  was  a  question  of 
^ght  to  the  beneficial  interest  in  the  surplus, 
we  have  observed  in  the  course  of  the 
ument,  both  Courts  appear  to  have  been 
nsistent  in  what  they  have  done,  because 
r  dealing  with  the  question  of  limitation, 
if  the-  whole  was  trust  properly,  they  give 
the  plaintiff  what  is  in  effect  a  decree  for 
share    of   the   surplus,    for    a    beneficial 

fileresi  in  the  property,  without  reference  to 
ny  trust  for  the  worship  of  the  idol. 

We  think  that  there  is  nothing  in  this  case 
;lD   prevent   the   application   of    the    law   of 
limitation,   and   with   regard    to    the    three 
^respondents,  Ch under  Mohun   Roy,   Gopal 
jChunder   Roy,  and  Nistarinee  Dossee,   we 
[think  the  point  which  is  taken  in  their  favor 
'is  not   a  good    one.     It  is  said  that  it  is 
.admitted  that  they  are  entitled  to  2^  annas. 
^That  may  be,   but  it  does  not  prevent  the 
application  of  the  law  of  limitation  to   any 
further   share   which   is    not   admitted.     In 
order  to  bring  them  within  clause  13,  they 
\  must  have  received  something  on  account  of 
the  share  which  they  are  claiming  in   the 
suit,   and    if   they   are  claiming  in  the  suit 
more   than   the  2\  annas  share,  they  must 
show  that  they  have  been   receiving  some- 
thing In    respect   of  the  larger  share.     All 
that  is  admitted  is  that  they  have  received 
the  2^  annas  share;  it  is  not  admitted  as 
part  of   a   larger   share,   or  that  they  have 
been  joining  in  the  worship  of  the  idol  in 
respect  of  more  than  the  2^  annas  share  ; 
therefore  no  distinction  can,   we   think,    be 
made  between  them  and  the  other  plaintiffs, 
respondents. 

The  decrees  of  both  the  lower  Courts  will 
be  reversed,  and  the  case  referred  to  the 
District  Judge  to  find  upon  the  evidence 
now  in  the  suit  whether,  within  twelve  years 
before  the  filing  of  the  plaint,  any  payment 
,  has  been  made  to  any  of  the  plaintiffs  or  to 
:  persons  through  whom  they  claim  on  account 
of  the  shares  claimed  by  them  respectively. 

1      The  Judge  will  return  his  finding  to  this 
Court. 


The  20th  December  1872. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

M  anager  — -  Receiver  —  Attached  Property- 
Second  Attachments— Moveable  Property — 
Notice  of  Attachment— Act  VIII.  of  1859,  ss. 
239.  243. 

In  the  Matter  of 
Messrs.  John  Tiel  and  Co.,  Petiiioners, 

versus 
Abdool  Hye  and  others,  Opposi/e  Party. 

Messrs,  J,  T.  Woodroffe  and  C,  Gregory 
for  Petitioners. 

Messrs,  J.H,  A,  Branson,  T,  D.  Ingram, 
A,  F,  Lingham,  and  R.  E,  Twidale,  and 
Baboos  Taruck  Nath  Palit,  Boodh  Sen 
Singh,  and  Rughoohuns  Sahoy  for 
Opposite  Party. 

A  manager  appointed  under  Act  VI II.  of  1859,  s.  243, 
so  far  as  he  is  an  officer  of  the  Court,  is  at  most  the 
hand  of  the  Court  for  the  purpose  of  gathering  in,  on 
behalf  of  the  judgment-debtor,  the  moneys  due  to  him 
in  order  that  they  may  be  immediately  applied  to  the 
satisfaction  of  the  decree.  If  he  does  more  than  this, 
and  deals  with  the  subject  of  the  property  itself,  he 
must  do  so  as  the  agent  of  the  judgment-debtor,  and  not 
properly  as  an  officer  of  Court. 

Even  a  Receiver,  appointed  by  the  Court  in  a  Civil 
suit,  with  the  object  otpreserving  property  and  keeping 
it  within  the  reach  of  the  Court,  until  a  final  decree  can 
be  made,  can  but  exercise  at  the  utmost  such  powers 
and  rights  over  the  property  as  the  parties  to  the  suit 
turn  out  to  be  possessed  of  when  their  rights  are  finally 
determined. 

VVhere  attached  property  is  mortgaged  by  the  judg- 
ment-debtor with  the  consent  of  all  parties  concerned, 
yet,  so  as  to  leave  some  proprietary  interest  in  the  judg- 
ment-debtor, any  judgment-creditor  coming  after  the 
appointment  of  the  manager  and  the  making  of  the  said 
mortgage,  has  a  right  notwithstanding  to  attach  and 
sell  what  remains  of  the  judgraent-debtors's  interest  in 
the  property. 

An  application  for  such  second  attachment  cannot 
properly  be  refused  by  a  Court  on  the  ground  of  the 
property  being  under  the  management  of  the  District 
Court,  pursuant  to  s.  243,  even  if  the  Judge's  precept 
forbids  such  attachment. 

Sofaras  property  sought  to  be  attached  is  moveable', 
if  m  the  hands  of  the  Judge  or  the  Judge's  Court,  it 
must  be  attached  in  the  mode  prescribed  by  the  first  part 
of  Act  yill.  of  ii«59,  s.  239,  and  a  notice  so  sent  to  the 
Judge  is  an  effectual  attachment  of  such  moveable  pro- 
perty, although  it  is  refused  by  the  Judge,  whose  re- 
fusal to  receive  the  notice  cannot  make  that  no  attach- 
ment which  would  otherwise  be  a  good  attachment. 

Phear,  J, — The  successive  application 
which  the  present  petitioner  has  been  com- 
pelled to  make  to  this  Court  seem  to  justify 
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the  inference  that  the  Courts  below  and  some 
of  the  parties  before  us  are  in  a  state  of 
considerable  bewilderment  with  reference  to 
a  matter  which  we  venture  to  say  a  little 
careful  consideration  ought  to  make  tolerably 
clear. 

In  order  to  explain  the  view  which  we 
take  of  the  case  in  its  present  condition,  we 
will  state  a  little  in  detail  some  of  the  pro- 
ceedings which  have  been  taken,  and  acts 
which  have  been  done,  in  reference  to  the 
property  in  question,  so  far  as  these  have 
been  brought  before  us. 

In  1867,  Abdool  Ali  and  Rumzan  Ali 
purchased  the  Seetulpore  indigo  concern  in 
equal  shares.  In  1 868,  we  believe,  Rumzan 
All's  share  was  attached  by  the  Bank  of 
Bengal  in  execution  of  a  decree  for  Rs.  1 4,000, 
and  by  Guneshee  Lall  in  execution 
of  a  decree  for  Rs.  40,000,  both  decrees 
having  been  made  in  suits  in  the  Judge's 
Court,  which  it  will  be  convenient  to  desig- 
nate as  suits  A  and  B.  Rumzan  Ali  died 
shortly  after  this  was  done,  and  is  now  re- 
presented by  Abdool  Hye  and  Mehndi 
Khanum.  Abdool  Ali  bought  the  Bank 
of  Bengal's  decree  for  Rs.  14,000  in  the 
suit  A.  Then,  in  1869,  Abdool  Ali  as  owner 
of  8  annas  share,  and  also  as  decree-holder  in 
the  suit  A,  having  an  attachment  for  the 
Rs.  14,000  over  the  other  8  annas  share, 
and  the  decree-holder  in  suit  B,  he  also 
having  an  attachment  over  the  second  8  annas 
share  for  the  Rs.  40,000,  and  Abdool 
Hye  and  Mehndi  Khanum,  the  judgment- 
debtors  in  both  the  suits  A  and  B, — all  these 
persons  jointly  petitioned  the  Judge  to 
appoint  a  manager  of  the  attached  property 
under  the  provisions  of  section  343  of  the 
Civil  Procedure  Code.  In  order  to  carry  on 
such  management  of  the  property  as  the 
parties  understood  this  manager  was  ap- 
pointed to  effect,  and  in  order  to  work  the 
concern,  it  was  found  necessary  to  raise  some 
money;  and  accordingly,  with  the  consent 
and  approbation  of  the  Judge,  these  four 
parties  whom  we  have  just  now  mentioned, 
reckoning  Abdool  Ali  in  his  different  capa- 
cities as  two  persons,  jointly  authorized  the 
manager  to  borrow  money  from  the 
decree-holder  in  the  suit  B ;  and  for  the 
purpose  of  securing  the  repayment  of  the 
money  so  borrowed,  they  joined  in  executing 
a  mortgage  of  the  indigo  concern,  the  indigo 
weed,  and  so  on,  to  Rughoonath  Pershad,  the 
decree-holder,  as  we  have  already  said,  in 
the  said  suit. 

Under  this  arrangement  the  manager 
worked  the  concern  and  allowed  Rughoonath 


Pershad,  the  mortgagee,  to  recdve  and 
the  indigo  which  was  produced. 

Let  us  stop  here  for  a  moment  to  see 
is  the  real  result  of  this  state  of  thi 
The  property,  which  was  the  subject 
attachment  in  the  suits  A  and  B,  was 
as  we  understand,  immoveable  property, 
as  land,  houses,  and  buildings  in  the 
sion  at  the  time  when  the  attachment 
made  of  the  judgment-debtor  or  his 
and  partly  moveable  property  in  the 
of  implements  and  machinery  of  the  con 
and  indigo  already  made  or  in  the  process 
manufacture — this  portion  of  the  pro 
also  being  in  the  possession  of  the  judgmealp; 
debtor  or  his  agent.  We  assume  for  the  pr 
that  the  attachment  of  these  respective 
perties  was  properly  eflfected  according  to 
nature  and  pursuant  to  the  provisions  of 
Civil  Procedure  Code.  If  this  was  so, 
may  say  by  the  way  that  such  of  the 
able  property—  indigo,  and  so  on — as  was  it 
the  hands  of  the  judgment- debtor  him  " 
and  belonged  to  him,  must  have  been  mani* 
ally  seized  by  an  oflScer  of  the  Court;  wbik 
so  much  of  it  as  was  in  the  hands  of  a  oo» 
shareholder  for  his  benefit,  would  probabi; 
have  to  be  attached  by  notice  and  proclama- 
tion. But  whatever  indigo  or  other  move* 
able  property  was  not  effectually  attached* 
that  time,  and  whatever  indigo  and  moveable 
property  came  into  existence  subsequendf 
thereto,  would  remain  unattached  until  some 
further  valid  act  of  attachment  was  done. 
Now  it  is  important  to  bear  in  mind  ttat 
none  of  the  property  attached,  either  mo^ 
able  or  immoveable,  was  in  fact  sold  or 
ordered  to  be  sold.  On  the  contrary,  satis- 
faction of  the  decree  was  sought  to  be  at- 
tained by  the  process  which  is  prescribed  in 
the  first  part  of  section  243  of  the  Civil 
Procedure  Code.  That  section  in  its  first 
part  runs  thus  :  **  When  the  property  «t- 
"  tached  shall  consist  of  debts  due  to  the 
"party  who  may  be  answerable  for  the 
"amount  of  the  decree,  or  of  any  lands, 
"  houses,  or  other  immoveable  property,  it 
•*  shall  be  competent,  to  the  Court  to  appoint  a 
"  manager  of  the  said  property,  with  power  to 
"  sue  for  the  debts,  and  to  collect  the  rents  or 
"  other  receipts  and  profits  of  the  land  or  otact 
"  immoveable  property,  and  to  execute  such 
"  deeds  or  instruments  in  writing  as  maybe 
"necessary  for  the  purpose,  and  to  pay 
"and  apply  such  rents,  profits,  or  receipts 
"  towards  the  payment  of  the  amount  oi 
"  dfecree  and  costs."  It  is  to  be  observed,  as 
we  understand  this  section,  that  this  proceed- 
ing does  not  change  the  property  in  the 
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ri)ject  which  is  attached  and  affected  by  it. 
t  seems  to  us  that  the  manager  so  appointed 
gr  tbe  Court,  so  far  as  he  is  an  officer  of  the 
Itton,  is  at  most  the  hand  of  the  Court  for 
^  purpose  of  gathering  in  on  behalf  of  the 
Idgmeot-debtor  the  moneys  due  to  him,  in 
Ider  that  they  may  be  immediately  applied 
\  the  satisfaction  of  the  decree,  i.  e,^  to  the 
^charge  of  the  judgment-debt.  If  the  mana- 
^  so  appointed  affects  to  do  more  than  this, 
li  deals  with  the  subject  of  property  itself — 
nor  instance,  he  carries  on  such  a  concern  as 
pSeetalpore  indigo  concern,  and  works  it  as 
^prietor  woald  work  it,  he  must  do  so, 
koar  opinion,  as  the  agent  of  the  judgment- 
eblor,  and  not  properly  as  an  officer  of  the 
bort.  We  need  hardly  here  remark  that, 
i  the  original  side  of  this  Court,  a  question 
Its  been  lately  considered  and  discussed  at 
Ime  length  as  to  what  are  the  proper 
factions,  and  what  is  the  true  slatus,  of  a 
eiver,  appointed  by  the  Court  in  a  Civil 
;  with  the  object  o^  preserving  property, 
Id  of  keeping  it  within  reach  of  the  Court 
Kil  a  final  decree  can  be  made  between  the 
tedes.  We  may,  however,  say,  we  consider 
ho  be  quite  settled  that  the  Receiver,  even 
\  that  case,  can  but  exercise  at  the  utmost 
Icb  powers  and  rights  over  the  property  as 
le  parties  to  the  suit  turn  out  to  be  possessed 
Fwben  those  rights  are  finally  determined. 
fe  does  not,  as  seems  sometimes  to  be  ima- 
bed,  in  some  mysterious  way  represent  the 
biirt itself,  and  by  virtue  of  its  authority  over- 
jde  the  parties  and  all  the  world  besides.  We 
boot  know  whether  it  has  ever  been  held  that 
|e  District  Courts  of  this  country  have  the 

Eiority  to  appoint  a  Receiver  of  such  a 
racter  as  that  which  we  have  just  men- 
Ined ;  probably  they  would  be  held  to  have 
i  if  it  should  become  necessary  in  order 
bmpletely  to  administer  justice  within  their 
Irisdiction  to  make  sucn  an  appointment, 
ftt  we  do  not  at  this  moment  remember  any 
ise  in  which  such  an  appointment  has  been 
pade,  and  we  believe  that  at  any  rate  such 
ises,  if  they  have  occurred,  are  exceedingly 
!»e.  But  however  this  may  be,  the  manager, 
jrtio  has  been  appointed  by  the  Judge's  Court 
p  the  present  matter  now  before  us,  does  not 
race  his  authority  to  any  general  powers  of 
oe  Court.  He  is  certainly  nothing  other 
kan  such  an  officer  as  the  Court  is  expressly 
iBthorized  to  appoint  by  section  243,  and  it 
^>pears  to  us  that  the  purpose  of  that  section, 
jofar  as  concerns  the  appointment  of  a  manag- 
%  ia  limited  to  the  collection  of  moneys  and 
loney.profits  which  may  be  due  to  the 
Ndgment-debtor,  as  we  have  already  said. 


We  are  very  strongly  of  opinion  that  it 
never  was  the  intention  of  the  Legislature, 
when  it  used  the  words  of  the  first  part  of 
that  section,  to  give  a  Court  power  to  take  the 
property  of  judgment-debtors  into  its  own 
hands,  and  to  manage  it  as  of  its  own  author- 
ity during  a  course  of  years  for  the  benefit 
of  certain  favored  judgment-creditors  to 
the  exclusion  of  all  others.  We  think  that 
if  the  Legislature  had  entertained  the  intention 
to  confer  such  an  extraordinary  power,  it 
would  have  expressed  it  clearly,  and  would 
have  taken  care  to  hedge  the  gift  about  with 
qualifications  which  are,  as  it  seems  to  us, 
absolutely  necessary  to  prevent  the  exercise 
of  it  from  leading  to  very  great  mischief 
indeed. 

It  appears  to  us  then  that,  notwithstanding 
the  appointment  of  the  manager  in  this  case, 
the  indigo  concern  of  Seetulpore  continued  to 
be  the  property  of  the  judgment-debtor, 
although,  of  course,  it  remained  by  reason  of 
the  attachment,  so  long  and  so  far  as  the  at- 
tachment was  maintained  and  extended,  in- 
alienable as  against  the  judgment-creditors  in 
suits  A  and  B,  and  that  all  the  indigo  in  being 
at  that  time  which  was  not  actually  attached, 
and  all  the  \nd\^o,i\i^ntn prospecfu,  which  was 
afterwards  completely  made,  were  entirely  at 
the  disposal  of  the  judgment-debtor. 

Next  comes  the  mortgage  which  was  made 
by  the  judgment-debtors,  Abdool  Hye  and 
Mehndi  Khanum,  to  Rughoonath,  with  the 
consent  of  Abdool  Aii  in  both  his  capacities, 
and  of  course  of  the  decree-holder  Rughoo- 
nath, /*.  e.,  the  decree-holder  in  suit  B.  That 
mortgage,  by  reason  of  this  consent,  must, 
notwithstanding  the  previous  attachment,  be 
good  against  the  judgment-creditors  in  suits 
A  and  B ;  and  it  must  also  be  good,  so  long 
as  it  continues  alive,  and  so  far  as  it  is  opera- 
live,  against  all  subsequent  attaching  decree- 
holders.  We  have  not  had  the  means  or  the 
opportunity,  nor  has  it  been  necessary  for 
our  decision  on  the  present  application,  that 
we  should  have  been  afforded  the  opportunity 
of  making  ourselves  acquainted  with  the 
details  of  this  mortgage.  It  is  possible  that 
the  operation  of  it,  by  its  terms,  did  not 
extend  beyond  a  season ;  we  do  not  know  how 
that  may  be.  But  at  any  rate,  even  during 
the  whole  time  of  its  being  in  force,  it  would 
leave  some  proprietary  interest  in  the  judg- 
ment-debtors;  and  it  is  quite  clear  to  us  that 
anv  judgment-creditor  of  these  judgment- 
debtors,  who,  coming  after  the  appointment  of 
the  manager,  and  the  making  of  the  mortgage, 
desired  to  have  recourse  to  the  property  of  the 
judgment-debtors  in  execution  of  a  decree, 
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had  a  right,  notwithstanding  the  existence  of 
the  manager  and  notwithstanding  the  exist- 
ence of  the  mortgage,  to  attach  and  sell  such 
property  of  the  judgment-debtors  or  interest 
in  the  concern  as  remained  to  them,  subject 
to  the  mortgage,  as  long  as  the  mortgage 
subsisted,  and  independently  of  the  mortgage 
whenever  the  mortgage  was  redeemed  or 
ceased  to  operate. 

Now  we  learn  from  the  affidavit  of  Abdool 
Ali,  which  is  put  in  by  Rughoonath  in  this 
case,  that,  after  the  mortgage  of  1 869,  other 
mortgages  or  one  other  mortgage  at  any  rate, 
namely,  the  last  one  of  the  5  th  February 
1872,  was  made  to  Rughoonath.  But  in  the 
interval,  namely,  on  the  12th  July  1871, 
the  present  petitioners  obtained  a  decree  in 
the  Subordinate  Judge's  Court  against  Abdool 
Hye  and  Mehndi  Khanum  for  Rs.  14,827. 
An  application  was  made  by  them  for 
execution  of  this  decree  by  the  attachment 
of  Seetulpore  indigo  concern,  indigo,  and 
other  property,  which  was  refused  by  the 
Subordinate  Judge  on  the  ground  that  these 
properties  were  under  the  management  of 
the  Judge's  Court,  pursuant  to  section  243 
of  the  Civil  Procedure  Code,  for  the  purpose 
of  paying  off  prior  creditors,  and  that  the 
Judge  had  issued  a  precept  to  him  forbidding 
the  attachment. 

Now  it  is  we  think  clear  from  what  we 
have  already  stated,  that  at  that  time,  inasmuch 
as  the  property,  originally  attached  by  the 
judgment-creditors  in  A  and  B,  had  never 
been  sold  in  execution,  it  was  at  most  still 
under  attachment  (although  probably  the 
mortgage  alienation  had  done  away  with 
that),  and  we  think  it  is  also  clear  that  there 
is  nothing  in  the  Civil  Procedure  Code  to 
prevent  the  property  which  has  been  once 
attached  from  being  afterwards  attached  by 
a  judgment- creditor  in  another  suit,  if  only 
this  be  done,  before  it  has  been  sold  by  order 
of  Court,  and  so  the  judgment- debtor  divested 
of  all  rights  to  it.  It  may  be  a  slight  ques- 
tion, no  doubt,  in  some  cases  how  the  second 
attachment  should  properly  be  effected.  But 
that  there  is,  in  truth,  no  real  difficulty  in  the 
matter  is  shown  by  the  fact  that  second 
attachments  have  now  been  for  years  under 
the  provisions  of  the  Act,  effected  without 
any  serious  objection  on  the  part  of  the  prior 
judgment-creditors. 

The  Subordinate  Judge  was,  therefore, 
manifestly  entirely  wrong  in  refusing  the 
petitioner's  application  for  attachment  on  the 
ground  upon  which  he  based  his  refusal,  and 
the  Judge's  precept  did  not  add  any  additional 
reason  in  his  favor. 


Accordingly*  upon  an  application  made 
the  Hii^h  Court,  an  order  was  passed  dated li 
2  9ih  February  1S72,  directing  the  Subor^ 
nate  Judge  to  exercise  his  jurisdictiozi,  ti 
to   proceed  in  the  matter  of  the  execat 
without   reference   to   the   Judge's  preci 
Notwithstanding    this    order    of    the   2i 
February    of   the    present   year,   the 
tioners  have  not  yet   been   able   to  obtai 
from    the   Subordinate  Judge   an    eff( 
order  for  attachment.     They  made  f( 
application   for  it  on   the    15th  July  187] 
and  an  order  was  passed  on  the  follovii 
day  for  attachment.     An   objection  to 
order  for  attachment  was  made  by  Ragl 
nath  Pershad  on  the  i8th  July,  and  ovemtlt 
But  for  some  curious  reason  or  another, 
attachment  was  not,  in  fact,  made. 

Again,  on  the  25th  July  1872,  the  Sul 
dinate  Judge  ordered  the  attachment  to 
effected  by  proclamation  in  Coart  and 
notices  directed  to  the  Judge  and  the  m^ 
of  the  property.     But  as  the  Judge,  on 
3rd   August,   sent  back  these   notices, 
refused  to  receive  or  carry  out  the  reqnis 
processes    on  the   ground  that  Seettdj 
factory  was  already  under  attachment, 
that  the  indigo  was  mortgaged  to  Rugl 
nath,  and  that  the  judgment- debtor  had 
concern   with  the   indigo,   the  Subordini 
Judge,  on  the  loth  August  1872,  refused 
issue  the  attachment,  and  in  fact  recall 
his  order  of  the  25th  July,  saying  that 
property  was  not  the  property  of  the  ja( 
ment>debtor.     It  seems  to  us  that  in  this 
Subordinate  Judge  has  exactly  repeated 
step  which  this  Court  on  the  29th  Febroa 
last  declared  was  wrong.     He  has  irregala 
ly,  in  consequence  of  a  roobakaree  from 
Judge,    refused   to  grant  to  the  petitioi 
that  order   for   attachment   which  thev, 
judgment-creditors  in  a  suit  in  his  Court,  h| 
a  right  to  claim  from  him.     It  is  not  becaaj 
the  property  which  is  sought  to  be  attachj 
is  in  the  hands  of  third  persons,  or  even 
the    hands   of  the   manager  of  the   Cot 
appointed  under  section  243,  that  it  is  to 
rafe  from  attachment  of  all  other  credil 
The    proper    course    for    the  Subordim 
Judge    to    take   is  to   attach  the   prope^ 
which  is  pointed  out  to  him  in  such  a 
as  will  make  a  valid  attachment  accordi^ 
to  the  nature  of  the  property.     If  any  pers 
is  aggrieved  by  the  attachment  when  mac 
he  can  come  before  the  Subordinate  Judj 
regularly  according  to  law  under  the  pi 
visions  of  the  Civil  Procedure  Code,  and  ask 
that  the  attachment  be  removed. 

We  do  not  think  we  are  called  upon  on 
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is  occasion  to  instract  the  parties  how  the 
ifticalar  property  should  be  aitached ;  and 
leed  we  are  not  sufficiently  informed  as  to 
I  skuatton  to  be  a&le  to  do  so,  nor  is  it 
isible  for  as  now  -to  say  how  far  the  pro- 
trty  is  bound  in  favor  of  the  mortgagee 
ligliooDath    as  against  the   rights  of  the 
csent    judgment-creditors.     It    may    be 
It  the  manager,  by  virtue  of  the  authority 
^n  htm  by  the  proprietor  in  the  mortgage- 
:tion  antecedent  to  the  present  peti- 
sr's  decree,  is  solely  the  agent  of  Rughoo- 
and-  Abdool   Ali,  or  even   solely  of 
Ighoonath  himself;  or  it  may  be>  on  the 
ker  hand,  as  the  result  of  the  successive 
Itiings  with  the  property  and  the  proceed- 
ip   which    have    been    had  that  neither 
bdool  Ali  nor  Rughoonath  has  the  slightest 
^  to  alienate  the  Seetulpore  factory  or 
I  proceeds  as  against  persons  who  must  be 
ken  to  have  an  attachment  dating  back  to 
|ly  1871.     We  merely  mean  to  say  that 
|i  are  not  in  a  position  now  to  decide  as  to 
ie  relative  proprietary  rights  to  the  Seetul- 
||R  factory  and  its  proceeds  of  the  different 
|rsons  who  have  now  appeared  before  us. 
^  that  we  say  judicially  is,  that  the  Subor- 
Judge  ought,  at  the  request  of  the 
Ittoners,     judgment-creditors,     under    a 
of  the  12th  July  1871,  to  have  attached 
property  pointed  out  to  him  by  the  petl- 
lers  according  to  the  nature  of  the  judg- 
it-debtor's  interest  in  it,  as  described  by  the 
icants.    It  seems  to  us  that  he  has  wrongly 
two  occasions  refused  to  exercise  that  juris- 
ion  which  he  was  bound  to  exercise  upon 
j^plication  of  the  judgment-creditors,  and 
:he  mast  now  be  directed  to  issue  execution 
>rding    to    their    application.     And  we 
ik  it  must  be  added  that  the  attachment 
ordered  to  be  made  must,  as  against  the 
Lies  to  this  rule,  so  far  as  is  necessary  to 
tect  the  interest  of  the  petitioners,  date  as 
[k  had  been  made  on  the  first  application 
1871. 

As  there  has  been  some  considerable  con- 

ioa  apparently  in  the  minds  of  both  the 

of  the  Courts  below  as  to  the  mode 

right  attachment,  we  think  we  may  per- 

safely  add  that  so  far  as  the  property 

;ht  to  be  attached  is  moveable,  if  it  be 

the  hands  of  any  one  who  can  be  consi- 

id  as  the  Judge  or  the  Judge's  Court 

>ugh  we  do  not  understand  how  it  can 

be  so),  it  must  be  attached  in  the 

le  prescribed  -by  the  first  part  of  section 

1;  and,  therefore,  we  think  that  the  notice 

:h  was  once  sent  by  the  Subordinate 

to  the  Judge,  although  it  was  refused 

Vol  XIX. 


by  the  latter,  was  in  truth  an  effectual  attach-  I 
ment  of  anything  in  the  shape"  Of  TBTi Veabft"  I 
property,  if  there  was  any  such,  in  the  hands  | 
of  the  Judge.    The  Judge  could  not  make! 
that  no  attachment  which  otherwise  would 
be  a  good  attachment  by  refusing  to  receive 
the  notice.     Also  as  to  the  immoveable  pro- 
perty   sought  to  be  attached  as  property 
entirely  or  partially  belonging  to  the  judg- 
ment-debtor, and  as  property  in  the  hands  of 
other  persons  on  his  behalf,  it  would  b^ 
similarly  attached  according  to  the  provisions 
prescribed  by  the  first  part  of  section  339. 
As  to  the  immoveable  property,  the  parties 
will  have  no  difficulty,  for  that  must  be  attach^ 
ed  in  one  way,  and  one  way  only. 

The  petitioners  ought  to  have  their  costs, 
which  we  assess  at  Rs.  250.  Costs  are 
allowed  as  against  all  the  respondents  jointly. 


The  loth  December  1872. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 

Construction— Interest— Order  none  pro  tone. 

On  Appeal  from  the  High   Court  of  Judi- 
cature at  Fbrt  William  in  Bengal* 

Gopee  Kissen  Gossamee 

versus 

Brindabun  Chunder  Sircar  and  another. 

Mr.  Leith  and  Merivale  for 
Appellant. 

Mr.  Doyne  and  J.  Cutler  for 
Respondents. 

On  a  question  of  construction  of  an  order  ol  HeJ 
Majesty,  the  words  "  the  plaintiff  is  to  have  judgment 
for  his  moiety,  with  interest  at  the  full  legal  rate,  and 
the  costs  of  the  proceedings  in  the  Court  below  were 
held  as  intended  to  give  plaintiff  the  moiety  claimed 
by  him  of  the  sum  which  he  alleged  to  be  due  for  pnn- 
apal  and  arrears  of  interest  (at  12  per  cent.)  equal  to  the 
principal  upon  a  certain  kurarnama  and  bond,  and  to 
allow  the  interest  from  the  date  of  the  institution  of  the 
suit  up  to  realization :  ,       .  „     . 

;      He LD  further  that,  in  the  account  taken  by  appellant 
i  as  the  foundation  for  his  proceeding  in  execution,  he  was 
'  not  warranted  in  making  a  rest  at  the  date  of  the  order 
i  of  the  Principal  Sudder  Araeen  dismissing  the  suit,  and 
!  assuming  that  interest  should  run  upon  the  consolidated 
1  sum  from  that  date ;  as  in  the  absence  of  special  direc- 
tions it  could  not  be  presumed  that  the  Appellate  Court 
intended  to  make  an  order  nunc  pro  tuncy  which  would 
give  compound  interest  from  the  date  of  the  decree  of 
the  Court  of  first  instance. 

♦  From  the  judgment  of  Kemp  and  E.jadtson,  JJ.» 
in  Miscellaneous  Appeal,  No.  bo  of  1870,  decided  7th 
July  1870. 
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Sir  yames  Colvile, — Thiir  Lordships 
caoiiot  but  negret  that  the  litigation  to  which 
the  former  order  of  Hsr  Majesty  might 
reaeoaably  have  been  expected  to  po^  an  end, 
has  been  prolonged  by  the  proceedings  which 
have  led  to  the  present  appeals. 

Their  Lordships  are  first  called  upon  to 
construe  the  order  of  Her  Majesty  of-  the  7th 
Aogast  1869,  in  respect  of  what  may  be 
termed  the  principal  sum  thereby  awarded. 
The  words  of  the  order  are  that  the  plaintiff 
is  jlo  have  judgment  for  his  moiety,  with 
interest  at  the  full  legal  rate,  and  the  costs 
of  the  proceedings  in  the  Court  below.  The 
first  question  is,  what  is  meant  by  his 
moiety  ?  Upon  that  point  their  Lordships 
entertain  no  doubt  that  the  order  intended 
to  give  to  the  plaintiff  the  moiety  claimed  by 
him  of  the  large  sum  of  Rupees  69,000  odd, 
which  he  alleged  to  be  due  for  principal  and 
arrears  of  interest  equal  to  the  principal 
npon  the  kurarnama  and  bond.  That  that 
was  what  the  plaintiff  was  suing  for  is  shown 
by  bis  plaint,  and  by  the  account  in  the 
nature  of  particulars  of  demand  which  is 
annexed  to  the  plaint.  We,  therefore,  start 
with  a  decretal  order  awarding  10  the  plaint- 
iff R9.  54»865-6-7  as  the  principal  sum 
recoverable  in  the  suit. 

Their  Lordships  may  observe,  with  refer- 
ence to  the  question,  whether  the  kurarnama 
carried  interest,  which  the  respondents  have 
tried  to  raise  on  the  present  occasion,  that 
it  would  be  impossible  for  their  Lordships, 
whatever  view  they  might  entertain,  to  go 
behind  the  former  order,  and  to  allow  any 
matter  concluded  by  that  order  to  be  re- 
argued on  this  appeal.  Nor  does  there  seem 
to  be  any  reason  to  doubt  but  that  it  was 
properly  decided  on  the  former  appeal  that 
the  kurarnama  did  bear  interest. 

Her  Majesty's  order,  then,  awards 
.  Rfl*  341865-0-7  with  legal  interest,  that  is, 
interest  at  the  Court  rate  of  12  per  cent. 
And  looking  to  the  course  of  the  Courts  in 
.India,  their  Lordships  are  of  opinion  that  it 
was  the  intention  of  the  order  to  give  that 
sum  with  interest  at  that  rate  from  the  date 
of  the  institution  of  the  suit  up  to  realization. 

The  question  then  arises  whether,,  in  the 
aocount  which  was  taken  by  the  appellant 
as  the  foundation  for  hrs  proceeding  in  exe- 
cution, and  which  is  embodied  in  the  petition 
for  execalion,  he  was  warranted  in  making 
a  rest  at  the  date  of  the  order  of  the  Prin- 
cipal Sadder  Ameen  which  originally  dis- 
missed the  suit,  and  in  assuming  that,  inas- 
much as  that  sum  with  interest  ought  then 


to  have  been  awarded  to  him  with  coats, 
terest  should  run  upon  the  consolidated 
from  that  date.  Their  Lordships  are 
opinion  that,  notwithstanding  the 
which  has  been  cited  from  Mr.  Macphe 
book,  they  are  not  warranted  in  giviag 
interpretation  to  the  present  order,  coo^' 
ing  the  terms  in  which  it  is  expressed, 
have  the  benefit  of  bein?  assisted  on 
occasion  by  Sir  Barnes  Peacock,  who  faa» 
had  so  much  experience  in  the  High  Cooit 
in  administering  the  present  Code  of  Piii^ 
cedure.  And  although  the  Appellate  Coorl 
might  have  the  power,  if  it  thought  fit, 
make  such  an  order  as  it  is  suggested  wooM 
have  been  made  according  to  the  former 
practice,  it  is  now»  we  understand,  qaite 
common  to  give,  on  appeal,  merely  a  decnv 
for  the  principal  sum  awarded,  wiih  inteietf; 
from  the  commencement  of  the  suit  to 
realization  of  the  sum.  And,  in  the 
of  any  special  directions,  it  cannot  be  pre^ 
sumed  that  there  was  an  intention  to 
an  order  nutu  pro  tunc,  which  would  ha^ 
the  effect  of  making  a  rest  at  the  date 
the  decree  of  the  Court  of  first  instance,  aoi 
of  giving  compound  interest  awarded  froas 
that  date. 

Their  Lordships,  therefore,  think  that  opOR 
that  point  the  petition  of  the  appeUanl 
sought  for  too  much.  In  other  respects 
they  are  with  him,  and  they  are  with  him 
upon  the  principal  question  which  has  lei 
to  these  appeals. 

The  order  which  their  Lordships  pri^>06C 
humbly    to    recommend    Her    Majesty    O 
make  will  be  the  following :  *'  Declare  that 
*'the    appellant,    under  the   order   of   Ha' 
"  Majesty    of    the    7th    August   1 869, 
"entitled  to  the  sum  of  Rs.  34,865-6-7  with 
"interest  at   12  per  cent,   from   the   con^j 
"  mencement  of  the  suit  to  the  date  of  Her^ 
"  Majesty's   order,  with  the    costs    in    tht' 
"  Courts  below.   Also  declare  that  he  is  estio 
"tied  to  interest  at  the  rate  of  12  per  cent 
"  on  that  consolidated  sum  from  the  date  of] 
"  the  order  to  the  date  of  realization ;  and  { 
"declare  that  he  is  further  entitled  to  tbe] 
"sum  of  Rs.  3,289-3-4  for  the  costs  of  the^ 
"former  appeal,  and  also  to  the  costs  in  tb^J 
"  Indian  Courts  incurred  in  the  proceedinfi^ 
"  for  execution,  and   to  the  costs  of   tiusj 
"  appeal.     And  let  the  cause  be  remandedj 
"  to  the  High  Court,  with  directions  to  causej 
"execution   to   issue   accordingly."      Their| 
Lordships   have  not  thought  fit  to  recooh 
mend  that  the  appellant  should  be  allowed 
interest  on  the  costs  of  the  former  appeal, 
since  they  understand  that,  according   tor 
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Eaotice,    costs    given    here  do    not    carry 
terest  unless  the  contrary  is  expressed  in 
Im  order. 

i  With  regard  to  the  cross- appeal  of  the 
respondents,  Brindabun  Chander  Chowdhry 
iBd  Sreesh  Chunder  Sircar  Chowdhry, 
keif  Lordships  will  humbly  report  to  Her 
Majesty  that  their  appeal  ought  to  be  dis- 
Iftii^ed  with  costs. 


The  17th  December  1872. 

Present: 

The  Hon'ble   J.  B.  Phear  and  W.  Ainslie, 

yudges. 

Joint  Property— Partition— Cause  of  Action. 

Case  No.  90  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  dated 
the  3^rd  January  i8j2. 

Juggo  Lall  Oopadhya  (Defendant), 
Appellant^ 

versus 

Manoohur  Lall  Oopadhya  (Plaintiff), 
Respondent, 

Messrs.  R.  E,  Twidale  and  C,  Gregory 
for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Mohesh  Chunder  Chowdhry  for  Respond- 
ent. 

lo  a  suit  between  brothers  who  had  been  in  joint 
^posseSBion  of  property  of  various  kinds,  and  carried  on 
|oint  business  until  an  alleged  recent  partition,  where 
plaintiif  sought  to  recover  a  proportion,  equal  to  his 
•hare,  of  a  sura  of  money  said  to  have  been  taken  by 
ilefendant  from  the  joint  funds : 

liELD  that  unless  the  plaintiif  could  show  that  all 
tte  joiot  property  had  been  divided,  excepting  the  $um 
tB  question,  or  that  all  the  property  had  been  divided 
tad^m  an  adjustment  of  accounts  of  past  expenses 
there  was  a  loss  equal  in  amount  to  that  item,  he  had 
•0  cause  of  action  to  sue  for  a  moiety  thereof. 

Pheary  7.— The  plaintiff  and  the  defend- 
ant in  this  suit  are  brothers,  who,  until  very 
Utely,  were  in  the  joint  possession  and  enjoy- 
ment of  very  considerable  property  of  vari- 
ous kinds.    The   suit  was  brought  on  the 
Mih  July  1871,  and  it  appears  that  although 
;  at  that  time  partial  partition  of  the  property 
I  *ad  been  effected  between  them,  there  still 
I  itmained    some    portion    of    the    property 
^  which  was  not  divided. 

The  plaintiff  in  this  suit  seeks  to  recover 

^Rs.   7,265-10  principal,    and   Rs.    1,983-8 

interest    upon    a    right   of    action    which 


he  this  stales:  "While  the  business  was 
"jointly  carried  on,  the  defendant  took 
"from  the  joint  funds  notes  of  Rs.  15,500 
"on  the  2i.st  and  22nd  Srabun  1925  Sum- 
"  but  (corresponding  with  the  25th  and  26th 
"July  1868),  and  appropriated  them  to  his 
"exclusive  use.  Noiwithstandrng  the  exe- 
"cution  and  completion  of  the  tkrarnama, 
"dated  the  30th  March  1869,  stipulating  to 
"effect  partition  of  the  real  and  personal 
"properties,  ancestral  and  acquired,  in  the 
"names  of  the  parties  or  in  those  of  Other 
"persons,  the  defendant  has  not,  though 
"repeatedly  asked,  paid  Rs.  7,265-16, 
"  which  is  due  by  the  defendant  in  propor- 
"  tion  to  your  petitioner's  7^  artnas  sl^afe  in 
"the  entire  sutn  of  Rs.  15,500,  after  dedric- 
"tion  of  Rs. '8,234.-6  in  proportion  "to  his 
"  (defendant's)  8J  annas  share.  Hence  the 
"suit." 

The  plaintiff  goes  on  lo  state  "The 
"  cause  of  action  against  the  defendant  arose 
"on  the  15th  April  1869,  the  date  on  which 
"  the  defendant  was,  after  the  completion  of 
"the  said  deed,  asked  for,  but  did  not  make 
"  the  payment." 

The  defendant,  amongst  other  thinga, 
objected  that  the  plaintiff  had  shown  no  right 
of  action,  and,  as  the  Subordinate  Judge 
says,  placed  this  issue  upon  two  grounds: 
First,  "  that  the  suit  is  opposed  to  the  stipula- 
"  lions  contained  in  the  solehnama  of  thb 
"30th  March  1869;"  and,  secondly ^  "that 
i  "  before  partition  of  all  the  effects  of  the 
"  family,  it  was  not  competent  to  the  plain- 
"  tiff  to  sue  for  the  division  of  a  particular 
"  item." 

The  Subordinate  Judge  overruled  both 
these  heads  of  objection,  and  decided  this 
first  is8ue  in  favor  of  the  plaintiff,  holding 
that  that  plaint  did  disclose  a  complete  cause 
of  action. 

It  seems  to  us  that  in  this,  the  Subordinate 
Judge  was  wrong.  The  plaint  which  we 
have  read  not  only  does  not  state  that  a 
partition  of  the  property  had  been  effected, 
excepting  so  far  as  concerned  this  item  of 
Rs.  15,500,  but  even,  as  we  think,  shows 
very  clearly  that  no  sort./of  complete  parti- 
tion had  been  arrived  at  between  the  parties. 
It  states  that  an  ikrarnama  was  made  on 
the  30th  March  1869,  "stipulating  to  effect 
pardtion  of  the  real  and  personal  properties, 
ancestral  and  acquired,"  and  that  "the 
cause  of  action  against  the  defendant  arose, 
on  the  15th  April  1869,  ihe  date  on  which 
the  defendant  was,  on  tne  completion  of  the 
said  deed,  asked  for,  but  did  not  make  the 
payment."    It   appears   to    us  from  these 
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statements  in  the  plaint  that  the  plaintiff 
purposely  abstained  from  sajing  that  all  the 
property  had  been  divided  excepting  this 
outstanding,  Rs.  15,500,  in  the  hands  of  the 
defendant,  and  the  only  reason  that  we  can 
suppose  existed  for  his  so  abstaining  is  that 
it  was  not  the  fact  that  a  complete  partition 
had  been  come  to ;  and  according  to  the  find- 
ing of  the  Subordinate  Judge,  it  appears 
also,  we  think,  that,  as  a  matter  of  fact,  such 
a  complete  partition  had  not  been  made, 
because  he  says,  in  meeting  the  objection, 
that,  before  partition  of  all  the  effects  of  the 
family,  it  was  not  competent  to  the  plaintiff 
to  sue  for  the  division  of  a  particular  item ; 
he  says :  ''  A  part  at  least  of  the  joint  estate 
"appears  from  the  statements  of  both  the 
"parties  to  have  been  divided.  If  the 
"  defendant  keeps  back  from  the  partition  a 
''  portion  of  the  common  fund,  and  declines 
"  to  give  to  the  plaintiff  his  share  of  it,  the 
"plaintiff  is  not,  in  our  opinion,  debarred 
"from  bringing  a  suit  for  the  recovery  of 
"  his  share ;  nor  do  I  think  the  defendant  is 
"put  to  any  unfair  disadvantage  in  conse- 
"quence  of  such  suit;  for,  should  the 
plaintiff  have,  in  his  turn,  taken  to  himself 
any  money  without  accounting  for  it  to 
''the  defendant,  there  is  nothing  to  prevent 
'*  the  latter  from  seeking  a  similar  redress." 

The  plaintiff  then,  at  the  time  when  the 
judgment  was  passed,  ha^i  not  found  himself 
in  a  position  to  satisfy  the  Judge  that  a  par- 
tition of  all  the  property,  excepting  this  sum 
of  Rs.  15,500,  had  been  effected  between 
himself  and  his  brother.  But  it  seems  to  us 
that,  under  the  circumstances  which  have 
been  disclosed  as  to  the  relation  of  these  two 
parties,  unless  the  plaintiff  can  show  that  all 
the  joint  property  had  been  divided  except- 
ing this  item,  or  that  all  the  property  had 
been  divided,  and,  on  an  adjustment  of 
accounts  of  past  expenses,  there  was  a  loss 
equal  in  amount  to  this  item,  he  had  no 
cause  of  action  to  sue  for  and  to  obtain  a 
decree  giving  him  one-half  of  it.  We  think, 
therefore,  that  this  suit  ought  to  be  dis- 
missed. 

The  defendant  took  this  objection  at  the 
first  posmble  opportunity,  and  supported 
•upon  just  ground.  We  do  not  think  that  we 
ought  to  retuse  to  give  him  the  benefit  of  that 
•objection  now,  if  we  think  that  the  Judge  in 
<he  Court  below  was  wrong  in  not  acting 
upon  that  objection  in  the  first  instance.  In 
this  view,  inasmuch  as  it  seems  to  us  that 
4he  plaintiff's  suit  must  fail,  because  he  has 
'uot  succeeded  in  showing  the  cause  of  action, 
il  becomes  unnecessary  for  us  to  express  any 


opinion  upon  the  other  branch,  as  we 
call  it,  of  the  first  issue,  namely,  whetheii 
not  the  suit  is  opposed  to  the  stipulatii 
contained    in    the  solehnama    of  the  3( 
March  1869.     We  may  venture,  however, 
say  this  much,  that  we  think 'that  objectk 
necessitates  very  careful  consideration  of 
term^  of  the  said  ikrarnama,  and  that,  ii 
our  judgment,  it  has  not  been  very  thorou| 
dealt  within  the  judgment  of  the  Sul 
nate  Judge. 

We  think  the  plaintiff's  suit  must  be  dk 
missed  with  costs  in  both  the  Courts. 


The  19th  December  1872. 

Present: 

The  Hon'ble  J.  B.  Phear  and  W.  Aii 

Judges. 

Suit  for  possession  (or  ejectment)  by 
mortgagors. 

Cases  Nos.  219  and  223  of  1871. 

Regular  Appeals  from  a  decision  passed 
the  Judge  of  Fatna^  dated  the  2^th  J\ 
1871. 

Mussamut  Ameena  Begum  and  others 
(Defendants),  Appellants^ 

versus 

Mussamut  Doordaneh  Khanum  and  otl 
(Plaintiffs),  Respondents, 

Baboos  Hem  Chunder  Banerjee  and  Mokei^ 
Chunder  Chowdhry  for  Appellants. 

Mr,    C.    Gregory  and  Moonshee  Mahom\ 
Yusufiox  Respondents. 

In  a  suit  for  possession  by  parties  claimiog  as 
grors  afi^ainst  two  defendants,  vis.,  [,tst)  the  repi 
tives  ofthe  original  mortagees;  %xA{,2nd)  certain 
who  were  alleged  to  have  effected,  in  collusion  with 
representatives,  a  fraudulent  transfer  of  the  pi 
from  their  hands  into  another  name  : 

Held,  with  reference  to  the  shape  of  the  suit 
was  one  for  possession  (t.  ^.,  accordin{[r  to  English 
phraseology  a  suit  for  ejectment),  and  which  was  fool 
to  be  barred  by  limitation  against  defendant  No.  2«  J 
decree  could  be  rightl]^  giv^  against  defendants  No.! 
who  were  in  no  sense  in  possession. 

Phear ^  J. — This  is  a  suit  of  a  somewl 
unusual  character.  It  is  brought  against  ti 
sets  of  defendants  described  in  the  pi 
itself  as  defendants  No.  i  and  defend) 
No.  2.  The  plaintiffs  claim  as  heirs  of 
Hossainee  Begum,  or  as  persons  who 
entitled  to  recover  by  her  right.  Thej 
that  Hossainee  and  her  brother  in  the 
1238,  just  forty  years  before  the  suit,  \cx 
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in  property  to  the  ancestor  of  the  defend- 
No.  I  at  a  rent  of   Rs.    290  in   the 
le;  and    that    four    years    afterwards, 
iv,  in  the  year  1242,  Hossainee  alone 
brother  having  died  in  the  meanwhile), 
a  bond,  pledged  this  property  so  leased 
tlie  lessee  as  security  for  repayment  of 
of  money  which,  converted  into  cur- 
rupees,   is    Rs.     1,062-8.     They    say 
r  that  this  loan  was  paid  off  by  the 
cc  at  the  end  of  the  year  1248;  that 
inee,    who   was   then    alive,   did   not 
apoD  enter  into  or  obtain  the  enjoyment 
the  rent  reserved  in  the  lease,  but  died  in 
9,  without  having  done  so,  and  was  suc- 
ed  in  her  rights  and  property  by  her 
le  Hazem   All ;    that   Hazem  Ali,   who 
for  twenty  years  after  this  date,  also  did 
get  the  enjoyment  of  this  property  or 
ieive  the    rents.     They    admit,   however, 
daring  that  time  he  brought  a  redemp- 
Q-suit  for  the  purpose  of  recovering  the 
iject  of  the   lease  from  the   ancestor  of 
'endants  No.     i,  and  failed  in  the  suit, 
use  he  was,  for  some  reason  or  another, 
need  not  to  appear  on  the  day  of  the 

The  plaintiffs'  case  further  is  that  Hazem 
S  died  in  1269,  and  that  they  then  became 
ttitled  to  his  property  or  proprietary  rights 
p  his  heirs. 
I  They  go   on  to  allege  that  in  i860,  ten 

Crs  before  the  date  of  the  present  suit, 
e^na  Begum,  the  second  of  the  defend- 
No.  2,  pretended  to  grant  a  mokurruree 
this  property,  which  was  the  subject  of 
mortgage-bond,  to  the  first  of  the  defend- 
No.  2,  Sheo  Sahoy  Lall ;  and  that  this 
eeding  on  her  part  was  effected  in  collu- 
bn  with  defendants  No.  i  for  the  purpose 
"fraudulently  transferring  the  property  from 
hands  of  the  mortgagees  represented  by 
defendants  No.  1  into  another  name,  and 
preventing  the  plaintiffs  from  recovering 
IP  the  strength  of  their  mortgage. 
[On  the  state  of  facts  (represented  in,  or 
Fparr;nt  from,  the  plaint),  they  seek  to  obtain 

y decree  for  possession  from  both  sets  of 
,  endants,  and  say  that  they  will  postpone 
^  some  future  time  the  bringing  of  a  suit 
mesne-profits  in   respect  of  the   period 
ring  which   the   mortgagees    have    been 
■ding  the  land  since  the  mortgage-debt  was 
*  off  or  satisfied  by  the  usufruct.    It  is, 
refore,  apparent  from  the  statements  in  the 
nt  itself  that  the  plaintiffs  and   those 
h  whom  they  claim  have  had  no  bene- 
^  enjoyment  of  the  property,  which  is  the 
jcct  of  the   suit,   for  just  thirty   years 


previous  to  the  date  when  the  plaint  was  filed. 
The  suit  itself  is  in  the  nature  of  a  reden^ption- 
suit  as  against  the  first  set  of  defendants,  and^^ 
therefore,  ought  to  ask  for  the  full  remedy 
which  the  plaintiffs  are  entitled  to  claim  from 
defendants  No.  i  on  the  footing  of  the 
mortgage-relation.  Yet  the  plaintiffs  abstain 
from  asking  for  the  mesne-profits,  which, 
according  to  their  case,  had  accrued  due  in 
respect  of  a  very  long  period  indeed,  and 
they  put  the  suit  into  the  simple  form  of 
ejectment  in  order  to  obtain  a  binding  decree 
against  defendants  No.  2,  who,  according  to 
their  own  showing,  are  strangers  to  the 
mortgage-transaction  altogether,  and  can  only 
be  brought  into  this  suit  at  all  jointly  with 
.the  defendants  No.  i,  upon  the  ground  that, 
by  their  fraud,  they  identified  themselves 
with  the  defendants  No.  i  in  their  character 
of  mortgagees.  It,  therefore,  seems  to  us 
almost  impossible  to  avoid  coming  to  the 
conclusion,  from  the  perusal  of  the  plaint 
itself,  tnat  this  suit  is  merely  tentative  in  its 
nature,  and  we  may  even  say  speculative. 
Certainly  it  is  one  in  which  it  behoves  the 
plaintiffs  to  make  out  a  strong  case,  and, 
amongst  other  things,  to  explain  on  some 
reasonable  ground  how  it  happened  that  they 
and  their  predecessors  in  title  for  a  period, 
as  we  have  said,  of  thirty  years,  have  ab* 
stained  from  any  serious  endeavour  to  obtain 
the  enjoyment  of  this  somewhat  considerable 
property.  We  say  considerable,  for  we 
remark  that  the  rent  reserved  upon  it  in  1 238 
was  Rs.  290,  and  we  suppose  that  the 
proper  rent  for  the  same  property  must  be 
much  larger  than  that  at  the  present  time  after 
the  lapse  of  forty  years  and  upwards.  Yet 
there  has  not  been,  from  beginning  to  the  end 
of  the  evidence  adduced,  an  attempt  to 
account  for  this  remarkable  abstinence  on  the 
pan  of  the  plaintiff's  predecessors.  The 
plaintiffs  came  into  Court  resting  simply  upon 
this  one  basis  for  their  claim,  namely,  "  We 
*'  are  the  representatives  of  the  original  mort-* 
"  gagors,  and  both  of  you  are  people  who  are 
''  in  the  situation  of  mortgagees." 

On  the  other  side,  the  defendants  No.  2, 
who  are,  so  to  speak,  strangers,  say,  we  have 
been  in  the  enjoyment  of  this  property  as  of 
right  for  a  period  greater  than  the  period  of 
limitation,  and  therefore  the  plaintiff's  suit  is 
barred.  But  the  truth  further  is,  ,they  add, 
tbat  it  is  Ameena  (and  for  a  time  her  sister), 
our  vendor,  and  not  your  side  of  the  family, 
who  has  all  along  been  in  the  actual  enjoy- 
ment of  the  property.  And  it  seems  to  us, 
upon  looking  at  the  evidence,  that  the 
testimony  of  the  witnesses  lies  all  one  way 
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on  this  point.  As  we  have  already  remarked, 
the  plaintiffs  do  not  pretend  to  show  any 
enjoyment  on  the  part  of  themselves  or  their 
predecessorSi  and  it  is  rather  a  significant 
fact  against  them  that  Hazem  Ali  did  once 
try  to  obtain  possession  in  some  fashion,  and 
for  whatever  cause  failed.  Then,  on  tiie 
defendants'  side,  there  is  undoubtedly  the  act 
of  ownership  involved  in  the  granting  of  the 
mokurruree pottah  by  Ameena  in  i860,  which 
rs  admitted  by  the  plaintiffs  themselves, 
because  they  seek  in  their  plaint  to  set  aside 
that  deed  as  being  hostile  to  their  rights,  and 
there  is  no  real  attempt  in  the  examination, 
or  rather  the  cross-examination  of  the  defend- 
ants' witnesses,  to  make  out  that  the  enjoyment 
of  fhe  property  since  i860  has  been  other  than 
consistent  with  the  terms  of  that  transaction. 
So  that  almost  on  the  showing  of  the  plaint- 
iffs themselves,  there  has  been  adverse 
enjoyment  by  the  defendants  No.  2  of  this 
property  for  certainly  upwards  of  ten  years. 

Then,  there  is  evidence  given  by  the  de- 
fendants' witnesses  of  the  payment.of  rent  on 
account  of  this  very  zur-i-peshgee  lease  to 
Ameena  and  her  husband.  We  would  not 
say,  judging  merely  by  the  depositions  on  the 
record,  that  this  evidence  is  altogether  so  good 
in  its  character  as  the  Court  had  a  right  to 
expect  that  it  should  be  at  the  hands  of  par- 
ties in  the  position  of  the  defendants  No  2. 
Still  there  it  is,  and  it  is  practicall/  unlm- 
peached  by  anything  in  the  case.  And,  finally, 
tliere  is  the  account  which  was  made  up  in 
1S60,  and  formed  the  consideration  for  the 
granting  of  the  mokurruree  lease. 

In  view  of  this  body  of  evidence  on  one 
fcide,  we  feel  ourselves  unable  to  come  to  the 
conclusion  which  the  Subordinate  Judge  ap- 
pears to  have  arrived  at,  namely,  that  the  de- 
fendants had  not  made  out  a  case  of  possession 
for  a  period  of  twelve  years.  It  seems  to  us 
that  the  defendants  have  really  shown  a  pos- 
session which  extends  as  far  back  as  the  date 
of  the  death  of  Hossainee,  and  the  plainiiflFs 
have  totally  failed  to  establish  any  such  fraud 
(or  indeed  any  fraud  at  all)  on  the  pan  of 
the  defendants  No.  2,  as  is  necessary,  if  the 
plaint  be  treated  as  an  application  to  redeem, 
to  put  them  in  the  position  of  the  original 
mortgagees,  or  their  representatives  defend- 
ants No.  I.  As  far  as  we  can  see,  there  has 
been  a  bond-fide  possession  on  the  part  of 
Ameena  as  of  right  for  a  very  considerable 
length  of  time.  We  fail  to  see  upon  the  evi- 
dence any  reason  for  treating  her  as  if  she 
had  obtained  the  property  from  the  mortga- 
gee either  by  purchase  or  fraud,  or  for  any 
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other  reason  was  relative  to  the  plaintiffs 
the  position  of  mortgagee  of  this  property. 

On  the  whole,  then,  we  think  that  the  pte 
of  limitation  ought  to  be  upheld,  and  thsa 
far  as  regards  the  defendants  No.  2  the  sidfi 
ought  to  have  been  dismissed. 

As  regards  the  defendants  No.  i ,  the  mu- 
ter is  not  altogether  so  simple.  They  ui 
questionably  are  the  representatives  of 
original  mortgagee,  and  we  think  also 
the  plaintiffs  have  established  that  they 
the  persons  entitled  to  claim  as  mortgagoi 
But  it  follows  from  what  we  have  said 
regard  to  the  case  made  out  by  the  d 
ants  No.  2,  that  the  defendants  No.  i 
not  in  possession  of  the  property.  Now 
suit  has  been,  we  suppose,  advisedly  put 
the  shape  of  a  suit  for  possession  only  ; 
is,  according  to  English  legal  phraseology, 
is  simply  a  suit  for  ejectment ;  and  as 
defendants  No.  i  are,  innosensc,  in  possess: 
of  the  property  according  to  the  facts 
out  by  the  evidence,  a  decree  for  possesd 
cannot  rightly  be  given  against  them, 
may  well  be  that  they  have  commiited 
breach  of  trust  as  against  the  plaintiffs, 
for  that  reason  are  liable  to  make  good 
loss  to  them,  or  perhaps  we  should  say  m 
have  been  made  liable  in  a  suit  properly  fr 
ed  for  that  purpose.  Be  this  as  it  may, 
this  suit  it  seems  to  us  that  a  decree  a 
them  for  possession  and  for  damages  in 
shape  of  mesne-profits,  until  that  possessii 
shall  be  given,  is  a  wrong  decree,  add 
need  not  stay  to  point  out  what  inconvenieni 
a  decree  for  damages  under  the  circumstan 
we  have  mentioned,  in  the  shape  whi 
the  Subordinate  Judge  has  given  to  it,  wodi 
lead  to.  On  the  whole,  therefore,  we  thioiy 
the  suit  should  be  dismissed  against  tfai 
defendants  No.  i,  as  well  as  against  tht 
defendants  No.  2.  I 

The  suit  must  be  dismissed  with  costs  tfl 
both  the  Courts. 


The  20th  December    1872. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Execution — Interest 

Case  No.   258  of  1872. 

Miseelianeous  Appeal  from  an  order  passed  hf 
the  iiubordmate  Judge  of  Tirhooty  dated 
the  26ih  June  18J2, 
*  f 
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Rug^hoonundun  Singh  Bahadoor'and 
another  CDecree-holders),  Appellants^ 

versus 

|r.  Alexander    Arcoit   (Judgment-debtor), 
Respondent, 

\ru  R.  E,  Twidale  and  (7.  Gregory  for 
Appellants. 

Bahoo  Hem  Chunder  Banerjee  for 
Respondent. 

a  decree  awarded  a  certain  sum  which  was 

sd  in  the  schedule,  plus  costs  and  interest,  the 

executing  was  held  to  have  committed  an  error  in 

mg  the  amount  some%vhat  bv  reducing^  the  rate  of 

t  durinir  the  pendency  of  tne  suit. 

saree  Court  was  pronounced  not  to  have  done 

in  estimatini^  the  interest,  the  rate  of  which  was 

ecified,atarate  which,  under  all  the  circumstances 

case,  it  thoug'ht  reasonable. 

\Pkear,  J, — It   appears   that  the  decree 

rds  to  the   plaintiffs   a  certain  sum  of 

(y  which  is  calcalated  in  the  schedule, 

costs,  plus  interest.     It   does   not   in 

ks  say  at  what  rate  that  interest  is  to  be 

|culated. 

^e   Sabordinate    Judge    has  somewhat 

id  the  amount  in  the  schedule,  as  we 

!erstand,  by  reducing  the  rate  of  interest 

ting  the  time  of  the  pendency  of  the  suit. 

\t  think  if  he  has  done  this,  that  he  has 

imiited  error,  and  that  the  decree  must 

for  as  much  as  was  calculated  in  the 

^edule. 

[The  Sabordinate  Judge  has  further  esti- 

itcd  the  interest,  the  rate  of  which  was  not 
nfied  in  the  decree,  at  the  rate  of  4  annas 
month,  or  Rs.  3  per  cent,  per  annum. 

!ll  is  urged  by  Mr.  Twidale  that  he  ought 
have  taken  the  indefinite  term  interest  to 
in  interest  at  the  rate  which  had  been 

(urded  for  the  previous  period,  namely,  24 

Ecent.,  or,  at  any  rate,  the  rate  of  interest 
ch  is  usually  awarded  in  ordinary  cases  in 
fUch  a  decree  for  interest  is  made  by  Civil 
>Mirts  in  their  discretion,  and  which,  \\^ 
s,  is  12  per  cent.  We  are  not  at  all  sure  that 
Judge  might  not  very  rightly  have  said 
It,  inasmuch  as  the  Court  which  passed 
decree  has  abstained  from  stating  the 
te  at  which  the  interest,  subsequent  to  the 
Iccree,  was  to  be  calculated,  he  could  not 
^sfy  himself  as  to  what  the  Court  really 
|lcant  in  its  discretion  to  award,  and  on  that 

E)nnd  have  refused  to  issue  execution  for 
y  interest  at  all.  He  has,  however,  not 
Hien  this  course,  but  has  understood  the 
fStA  interest  without  express  definition  of 
tile,  to  mean  such  a  rate  as,  under  all  the 


circumstances  of  the  case,  is  reasonable ;  and 
he  thinks  Rs.  3  per  annum  is,  under  all 
the  circumstances  of  the  case,  reasonable. 
Although,  as  we  have  said,  we  would  not 
have  been  surprised  if  the  Subordinate  Judge, 
under  the  circumstances,  had  refused  to  give 
any  interest  at  all,  we  are  not  prepared  to 
say  that  he  is  wrong  in  the  course  which  he 
has  taken.  We  shall,  therefore,  not  inter- 
fere with  his  decision  in  this  respect. 

In  the  view  of  the  case  which  we  have 
taken,  we  think  that  each  party  should  bear 
his  own  costs  of  this  appeal. 


The  3rd  January  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice f  and  the  Hon'ble  W.  Ainslie,  Judge. 

Arbitration  Award— Appeal— Award  by 

Majori^. 

In  the  Matter  of 

Junglee  Ram,  Petitioner ^ 

versus 

Ram  Heet  Sahoy,  Opposite  Party, 

Bahoo  Nil  Madhuh  Bose  for  Petitioner. 

Bahoo     Kiighoohuns    Sahoy    for     Opposite 

Party. 

An  appeal  lies  where  the  reality  of  an  arbitration 
award  is  questioned  on  the  ground  of  there  having  been 
no  valid  submission  to  arbitration. 

Where  the  terms  of  such  submission  g^ive  no  authority 
for  the  majority  of  the  arbitrators  to  make  the  award, 
it  should  be  made  by  the  whole  of  the  arbitrators. 

Couchy  C.  J. — Thb  rule  must  be  discharged 
and  with  costs. 

According  to  the  decision  of  the  Full 
Bench,  a  decision  of  four  of  the  Judges 
(one  of  them,  Mr.  Justice  Phear,  dissenting;, 
an  appeal  lies  where  the  question  which 
is  raised  is  whether  there  was  in  reality 
an  award  ;  whether,  by  reason  of  there  being 
no  valid  submission  to  arbitration,  or  of  its 
having  been  revoked,  the  persons  profess- 
ing to  make  an  award  had  no  authority  to 
do  so.  We  say  nothing  as  to  whether  we 
agree  with  that  decision  or  not.  We  take  it 
as  binding  upon  the  Court  according  to  its 
rules,  and  it  is  not  necessary  to  express  an 
opinion  upon  it.  Taking  it  to  be  the  law, 
this  case  comes  within  it,  because  the  ques- 
tion which  was  raised  was  whether  the  par- 
lies did  agree  to  submit  the  matter  to  arbi- 
tration, and  it  is  upon  this  that  the  Subordi- 
nate   Judge  decided.    He    held,    whether 
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erroneously  or  not  is  not  for  us  now  to  con- 
sider, that  there  was  not  a  valid  submission 
to  arbitration,  because  there  was  no  writing. 

But  the  application  which  was  made  to  us 
ought  to  be  refused  on  other  grounds  besides 
the  decision  of  the  Full  Bench,  because  the 
award  appears  to  have  been  signed  by  five  only 
out  of  six  arbitrators,  and  there  is  nothing  to 
show  that  there  was,  by  the  terms  of  the 
alleged  submission,  an  authority  for  the  major- 
ity of  the  arbitrators  to  make  the  award. 
In  the  absence  of  such  authority,  the  award 
ought  to  be  made  by  the  whole  of  them. 
Therefore,  it  would  not  be  proper  for  this 
Court  to  interfere  now,  and  by  setting  aside 
the  decision  of  the  Subordinate  Judge  as 
made  without  jurisdiction,  to  give  the  effect 
of  an  award  to  that  which  does  not  appear  to 
have  been  a  valid  one,  it  not  being  signed  by 
the  arbitrators  who  ought  to  sign  it. 

Again,  the  applicant  is  in  this  position.  In 
the  first  instance,  when  he  sought  to  have  the 
award  filed  and  executed,  the  Moonsiff  refus- 
ed his  application,  ^liich  was  in  the  form 
of  a  suit  to  recover  the  money  due  upon  the 
award.  The  Moonsiff  appears  to  have  treat- 
ed it  as  an  application  under  section  327.  If 
it  is  to  be  considered  as  a  suit,  and  not  an 
application  under  that  section,  an  appeal 
would  lie ;  but  if,  as  is  now  contended  for, 
the  proceedings  are  under  section  327,  no 
appeal  lies,  and  the  applicant  had  no  right  to 
have  an  appeal  in  the  first  instance,  and  to 
have  the  first  order  of  the  Moonsiff  set  aside. 

Upon  the  whole  case,  we  think  it  clear 
that  it  is  not  one  in  which  this  Court  ought 
to  interfere  by  exercising  the  power  which 
is  conferred  upon  it  by  the  Act  of  Par- 
liament of  superintending  the  Courts  and 
setting  aside  proceedings  which  are  bad  with- 
out jurisdiction. 

The  rule  must  be  discharged  with  costs 
which  we  fix  at  two  gold  mohurs. 


The  3rd  January  1873. 
Present : 

The  Hon^ble  Sir  Richard  Couch,  A7.,  Chief 
Jusiicey   and   the   Hon'ble   W.    Markby, 
Judge. 

Will— Hindoo  Widow— Disinherison-Gift 

On  Appeal  from  the  Judgment  of  the 
Hon'ble  A.  G.  Macpherson,  exercising 
the  ordinary  original  civil  jurisdiction 
of  the  High  Court, 


Tarucknath   Sircar  (Defendant),  Ap^ll 

versus 

Prosono  Coomar  Ghose  (Plaintiff), 
Respondent, 

Messrs  Woodroffe  and  Mr,  Branson  fw 

Appellant 

Messrs  Kennedy  and  Mr.  Mun  Mohun  Gi 

for  Respondent 

A  Hindoo,  who  had  two  infant  sons,  made  awill. 

was  drawn  up  b^  an  English  attorney  in  the  Eai 

langruage,  but  which  he  signed  in  Bengalee,  in  the  W 

ing  terms :  *«  I  give,  devise,  and  bequeath  imioBiv* 

J»rcemutty  Luckeymoney  Dossee,  and  her  heirs 

assigns  for  ever,  all  ra;rreal  and  personal  esutes 

effects,  and  dp  appoint  my  said  wife  sok  execs 

of  this  my  will  : 

Held  that  it  must  be  assumed  that  the  will  was 
plamed  to  the  testator,  and  that  he  understood  its  n 
ing;  for,  if  it  was  not,  and  he  did  not  understand 
he  was  signing,  there  would  be.no  questioo  ol 
tion,  It  would  not  be  his  will : 
•  ^"^i' J  ^l»*'».  "»der  the  terms  of  the  will,  the  cesm 

mi!!lll  ^^^  ^'^*- '?  ^  fomething  more  than  a  tmstfCi 
manager  for  the  infant  heirs,  and  that  she  took  afa« 
ly  all  the  property  of  the  testator. 

It  IS  not  necessarjjr  that  there  should  be  an  en 
declaration  of  a  desire  or  intention  to  disinberit 
If  there  is  an  actual  gift  to  some  other  person  en 
lu  clear  and  unequivocal  words. 

The  following  is  the  judgment  of  &U 
pherson,  J.,  which  was  appealed  against  — 

The   subject  of  dispute   in   this  case 
certain    property    which    belonged   to 
Hurronundo  Sircar. 

The  plaintiff  and  the  defendant  are 
grandsons  of  this  Hurronundo  Sircar  bid 
unfortunately  for  the  defendant,  according  W 
the  Hindoo  law,  occupy  very  different  poo^ 
tions ;  the  plaintiff  being  the  son  of  a VatJ 
while  the  defendant  is  the  son  of  a  daugfateR^ 

Hurronundo  Sircar  died  in  1833,  leavinri 
a  widow  Luckeymoney  Dossee  and  two  sobI^ 
bhamachurn  and  Woomachurn,  and  1 
daughter  Royraoney.  Shamachum  died  ia 
1849  without  issue,  but  leaving  a  widow 
Kampreosi  Dossee,  who  died  in  1855  or  ^8^6, 
V^oomachurndied  in  1854,  leaving  one  s^ 
the  plaintiff.  Roymoney,  the  daughter  of 
Hurronundo,  is  still  alive,  and  ihe  defendant 
Prosono  Coomar  Ghose  is  her  son. 

Supposing  Hurronundo  Sircar  to  haTC^ 
died  intestate,  so  that  his  sons  Shamachum 
and  Woomachurn  succeeded  to  his  propen? 
according  to  the  ordinary  rules  of  Hindoo 
law,  the  whole  estate  would  now  belong  to 
the  plaintiff  to  the  exclusion  of  the  defendant 
for  Shamachum  and  Woomachurn  would  hate 
taken  in  equal  shares.  On  the  death  of 
Shamachum,  his  widow,  Rampreosi,  wouii 
have  taken  a  widow's  life-interest  in  his  share 
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^  the  estate.  Upon  her  death,  his  mother 
LtickeyiDoney  Dossee  would  have  succeeded ; 
ind  on  Luckey money's  death,  the  share  would 
tave  gone  to  the  present  plaintiff  as  the  next 
leir  of  Shamachurn. 

The  real  state  of  the  case,  however,  is  that 
Surronundo  Sircar  died  leaving  a  will,  and 
he  defendant,  Prosono  Coomar  Ghose,  con- 
ends  that,  under  that  will,  his  whole  estate 
rested  absolutely  in  Luckey money  to  the 
■ntire  exclusion  of  his  children,  and  that 
puckeymoney  Dossee  in  her  lifetime  made  a 
^Tt  to  him  (the  defendant)  of  six  annas  share 

the  family  dwelling-house,  which  is  the  sub- 
of  this  suit.  There  is  no  doubt  that  the 
Inestion  which  has  been  raised  is  one  of 
neat  importance  to  Hindoos  as  bearing  upon 
pie  question  of  principles  upon  which 
|be  Courts  ought  to  act  in  constructing  wills 
Dtiade  by  Hindoos. 

Hurronundo  Sircar  made  a  will  inEng^lish, 
vhich  was  apparently  ptepared  by  an  £ng- 
Bsh  attorney,  but  which  is  signed  by  the 
lestator  himself  in  Bengalee.  It  consists  of 
pnfy  a  few  lines,  and  the  following  is  the 
material  part  of  it ; — 

"I  give,  devise,  and  bequeath  unto  my  wife, 
'•Sreemutiy  Luckeymoney  Dossee,  and  her* 
'*  heirs  and  assigns  for  ever,  all  my  real  and 
^  personal  estates  and  effects,  and  do  appoint 
^my  said  wife  sole  executrix  of  this  my 
"will."  Luckeymoney  Dossee,  in  February 
W34,  obtained  probate  of  this  will  from  the 
Supreme  Court,  and  from  that  time  onwards 
ftntil  her  death  in  October  1858,  she  had  the 
control  and  management  of  the  property  left 
by  her  husband,  and  dealt  with  it  as  if  it  was 
jhcr  own. 

f  At  the  same  time,  however,  her  sons 
Sbamachum  and'  Woomachurn,  who  were 

Joung  children  at  the  time  of  the  death  of 
iieir  father,  always  lived  with  her,  and  sub- 
stantially had  the  enjoyment  of  this  property 
Wong  with  her ;  and  on  the  evidence  of  the 
jdefendant  Prosono  Coomar  himself,  it  appears 
[that  Shamachurn  and  Woomachurn,  after 
ithey  attained  to  years  of  discretion,  used  to 
i*asist  her  in  the  management  of  the  property, 
|*lthough  everything  was  done  in  her  name. 

Luckeymoney,  on  one  or  two  occasions, 

•old  portions  of  the  property  which  belonged 

to  Hurronundo's  estate  ;  and  on  these  occa- 

,ifons,  the  conveyances  were  made  by  her. 

One  of  these  conveyances,  dated  the  3rd  of 

Febraary  1849,  has  been  put  in,  and  in  that 

yne  states  that  she  sells  the  property,  her 

*ttsband  having  given  a  turneenamah  ("  will") 

I «!  her  name.     While  this  bill  of  sale  was 

*ivcn  by  Luckeymoney  as  being  the  person 
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having  the  right  to  convey,  it  is  to  be  noticed 
(and  it  is  a  material  fact)  that  both  Shama- 
churn and  Woomachurn,  the  two  sons  who 
were  the  natural  heirs  of  Hurronundo  Sircar, 
signed  the  conveyance  as  witnesses,a  proceed- 
ing well  understood  among  natives  as  indicat- 
ing that  their  sons  being  parties,  having  an 
interest,  gave  their  consent  to  the  sale  being 
made. 

Shamachurn's  widow,  Rampreosi;  having 
died,  we  find  that,  very  shortly  thereafter, 
Luckeymoney  executed  a  deed  of  gift  to  the 
defendant  Prosono  Coomar  Ghose  of  the 
property  which  is  the  subject  of  this  sait« 
That  deed  of  gift  is  dated  the  1 8th  of  October 
1856,  and  in  it  the  property  is  described  as 
being  property  "  which  was  given  (to  me), 
and  has  been  held  and  enjoyed  by  me  up  to 
this  time.'' 

Two  or  three  nionths  before  her  deathi 
Luckeymoney  made  a  will  in  which  she 
says  :  '*  My  late  husband,  Hurronundo  Sircar, 
^'  having  made  a  will  on  the  22nd  day  of  Sep- 
*' tember  of  the  English  year  1833,  granted 
*'  all  his  moveable  and  immoveable  property 
"  to  me.  Thereafter  upon  his  death,  I,  hav- 
"  ing  obtained  the  whole  of  his  property  by 
'^  virtue  of  his  will,  am  possessing  and  enjoy- 
'*  ing  the  same  from  that  time  up  to  the 
"  present  as  owner  of  the  right  of  gift  (and 
"  sale  thereof),  and  I  have  alienated  some  of 
''  those  properties.''  Then  she  says  that  she 
has  already  given,  out  of  the  properties  grant- 
ed by  her  husband,  a  six  annas  share  of 
the  family-house  to  the  defendant  Prosono 
Coomar  Ghose  by  deed  of  gift,  and  she  goes 
on  to  bequeath  the  remaining  immoveable 
properties  which  she  then  had  and  her  entire 
moveable  property  to  her  son's  son  Taruck- 
nath  Sircar.  She  then  proceeds  to  appoint 
the  defendant  Prosono  Coomar  Ghose  as  exe- 
cutor and  manager  during  the  plaintiff's 
minority,  and  to  declare  that  the  whole  estate 
should  go  to  Prosono  Coomxr  Ghose  abso- 
lutely in  the  event  of  the  plaintiff  dying  a 
minor  without  issue,  or  of  his  renouncing 
the  Hindoo  religion. 

This  will  confirms  the  view  that  Luckey- 
money herself  considered  that  she  was 
absoli^te  owner  of  the  property,  and  had  the 
right  to  dispose  of  it  at  pleasure.  And  I 
have  no  doubt  the  whole  family  thought 
the  same  thing.  Thus  we  find  that,  during 
the  minority  of  the  plaintiff,  his  mother  filed 
a  bill  in  equity  in  the  Supreme  Court  against 
the  present  defendant  Prosono  Coomar 
Ghose,  the  object  of  which  was  merely  to 
have  Luckeymoney's  will  construed,  and  to 
have  an  account  of  her  estate  taken,  no 
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question  being  raised  in  that  suit  as  to  the 
rights  of  Luckeymoney  under  Hurronundo's 
will,  or  as  to  the  rights  of  the  plaintiff  as 
heir  of  Hurronundo  or  of  Shamachurn. 
These  proceedings  are  only  material  now  as 
showing  that  some  years  ago  the  plaintiff'.s 
mother  and  guardian  did  practically  treat 
Luckeymoney  as  having  a  good  and  absolute 
title  under  the  will  to  the  property  of 
Hurronundo  Sircar. 

The  plaintiff  attained  the  age  of  eighteen 
years,  as  he  states  in  his  plaint,  some  time  in 
the  year  1871,  and  taking  advantage  of  his 
exemption  from  the  ordinary  provisions  of 
the  law  of  limitation  by  reason  of  his 
minority,  he  now  seeks  for  a  declaration  that 
Luckeymoney  did  not,  under  the  will  of 
Hurronundo  Sircar,  become  the  absolute 
owner  of  the  property,  and  that  she  had  no 
right  to  alienate  any  portion  of  it,  or  to  give 
to  the  defendant  the  six  annas  share  of  the 
dwelling-house  which  she  gave  by  ihe  deed 
of  the  18th  October  1856.  The  plaintiff's 
contention  in  fact  is  that  although,  according 
to  the  literal  meaning  of  the  words  used  in 
Hurronundo's  will,  the  whole  estate  of 
Hurronundo  Sircar  was  given  to  Luckey- 
money absolutely,  still  on  the  proper  con- 
struction of  the  will,  that  is  to  say,  if  the 
will  be  construed  not  with  reference  to  Eng- 
lish law,  but  with  reference  to  Hindoo  law 
and  to  the  habits  and  customs  of  the  Hindoos, 
the  Court  ought  to  hold  that,  the  will  gave 
her  no  absolute  interest,  but  merely  appointed 
her  to  be  trustee  and  manager  of  the  estate 
for  the  benefit  of  the  sons  of  the  testator. 

I  think  that  the  plaintiff's  contention  is 
right.  Considering  that  the  will  is  the  will 
of  a  Hindoo — considering  that  he  had  at  that 
time  two  infant  sons — and  considering  that 
there  is  no  expression  or  indication  any- 
where of  a  desire  to  disinherit  his  sons,  and 
that  there  was  no  reason  why  he  should 
xlesire  to  disinherit  them,  I  think  I  must 
assume  that  he  did  not  mean  to  disinherit 
them,  and  that  the  will  must  be  read  as 
merely  making  over  the  property  to  the  wife 
to  be  held  by  her  in  trust  for  the  infant 
heirs.  I  agree  with  Mr.  Justice  Phear  in 
what  he  says  in  his  judgment  in  the  unre- 
ported case  of  Rooploll  Khettry  vs,  Mohi  ma- 
churn  Roy  (decided  on  the  i  ath  of  September 
1870).  I  think  it  is  impossible  to  assume  that 
a  Hindoo  means  to  disinherit  his  only  sons 
when  there  is  no  express  declaration  of  his 
desire  or  intention  to  do  so,  and  when  no 
.cause  is  shown  why  he  should  have  such  a 
desire  or  intention.  A  recent  decision  of  the 
^riv^  Council  in  the  case  of  Raj  Luckee 


Dabee  vs,  Gokoolchunder  Chowdhry*  (13 
Moore's   Indian    Appeals     209)    has 
bearing  on  the  question. 

As  I  am  of  opinion  that   Luckeymoaef 
was  merely  a  trustee  or  manager  for  the 
the   question   arises   whether  Woomach 
through  whom  the  plaintiff  claims,   ha 
lived  up  to  1854,  which  was  many  years 
he  became  of  full  age,  it  can  i>e  said  that 
by  not  contesting  the  matter  with  his 
was,  at  the  time  of  his  death,  barred  by  1 
ation.     For,  of  course,  if  Woomachum 
barred,  the  plaintiff  would  be  barred  now. 

I  think  that  under  the  circumstan 
Woomachurn  was  not  barred.  Luckeymon 
was  in  the  position  of  a  trustee,  and  althon 
the  property  stood  in  her  name,  and  was  d 
with  as  belonging  to  her,  her  possession 
enjoyment  were  not  adverse  to  her  sons ;  fc 
it  is  admitted  that  they  lived  with  and  1 
supported  by  her,  and  in  fact  that,  after 
attained  their  majority,  they  managed 
property  for  her.  It  is  noticeable  that  the; 
gift  from  Luckeymoney  to  Prosono  Coonti^ 
Ghose  was  not  made  until  the  death  of  both 
the  sons  and  of  Shamachurn's  widow.  R 
may  well  be  that  Luckeymoney,  who  up  tft 
that  time  dealt  with  the  estate  as  managec 
for  her  children,  might  have  thought  that 
her  sons  and  the  widow  of  Shamachurn  being^^ 
dead,  there  was  nothing  unfair  in  her  falling 
back  on  the  terms  of  the  old  will,  and  givio| 
a  six  annas  share  of  the  family  dwelling? 
house  to  the  defendant  who,  so  far  as  blool 
is  concerned,  was  as  nearly  related  to  HnrnK 
nundo  Sircar  and  herself  as  was  the  plaintii. 

I  think  there  was  no  adverse  possession 
between  Luckeymoney  Dossee  and  her  sons^ 
and  that  she  was  a  mere  trustee  and  manager^ 
of  the  estate  of  Hurronundo  Sircar,  that  ii^ 
up  to  the  year  1858  ;  and  therefore  the  plain- 
tiff, notwithstanding  the  long  time  that  has 
elapsed,  and  notwithstanding  the  fact  thil 
his  father  during  his  lifetime  did  not  contest 
the  matter,  is  not  barred. 

Taking  this  view  of  the  case,  it  is  unneccs- 1 
.sary  to  enter  on  the  further  question  raised  1 
and  argued,  namely,  supposing  this  property  j 
went  to  Luckeymoney  as  a  gift  to  her  by  her ! 
husband  after  marriage,  and  became  her  j 
stridhun,  whether  or  not  the  plaintiff  would  j 
succeed  on  her  death  as  her  heir  }  I  express  j 
no  opinion  whether  or  not  the  plaintiff  has  | 
made  out  his  title  to  this  property,  if  it  was  : 
stridhun  of  Luckeymoney. 

The  plaintiff  is  entitled  to  recover  the  ax 
annas  share  of  the  dwelling-house ;  and  as 
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1.  Kennedy,   on    behalf  of   the   plaintiff,  I 
ihres  his  right  to  an  account,  I  shall  give 
decree  for  possession  and  costs  on  scale 

plfr.  Woedroff'e  (for  appellant). — ^l^his  is 
bse  which  arises  on  the  construction  of  a 
il.  My  client  was  the  defendant  in  the 
|t  The  plaintiff,  Tarucknath  Sircar,  brought 
suit  ai^ainst  Prosono  Coomar  Ghose,  my 
for  the  purpose  of  having  his  right 
the  will  of  Hurronundo  Sircar  ascer- 
d ;  for  a  decIar<ition  that  Sreemutty 
eymonee  Dossee  had  no  power  under 
said  will  to  devise  the  property  Included 
in  ;  for  possession  of  the  entire  family 
ling-house  and  of  the  piece  of  land  in 
occupation  of  the  defendant ;  for  an 
nt  of  the  moveable  and  immoveable 
e  of  Hurronundo  Sircar  and  Sreemutty 
;keymoney  Dossee  ;  and,  if  necessary,  for 
appointment  of  a  Receiver.  The  facts  are 
in  the  plaint. 

e  question  is  as  to  the  construction  of 
will.     My  client  contends  that  Luckey- 
y  Dossee  could,  under  that  will,  alien, 
se,  and  part  with  that  property  as  she 
d.    The  learned  Judge  has  held  that 
will  only  made  Luckey money  Dossee 
c  for  the  two  sons  of  the  testator. 
My  contention  is  : — 

/i/ — That  this  will  of  Hurronundo  Sirqar 
according  lo  its  plain  literal  grammatical 
rpretaiioD,  confer  on  Luckeymoney  Dos- 
an  absolute  estate  and  interest  in  the 
rty  therein  comprised. 
paid. — That,  assuming  that  the  will  of 
onando  Sircar  did  operate  so  as  to  vest 
proper.y  as  stridhun  in  the  widow,  the 
endam's  mother  who  was  alive  when  the 
t  was  brought,  and  not  the  plaintiff,  is 
*  'ed  to  the  property. 

d. — ^That,  before   that   question  of  stri- 
is  raised  (and  logically   this   ground 
luld  have  come  as  2nd),  whether  or  not, 
og  regard  to  the  texts  of  Hindoo  law 
i  respect  to  stridhun,   testamentary  gifts 
in  the  nature  of  stridhun.     I    have   not 
able  to  find  any  case  which  affirmed  the 
sition  one  way  or  the  other,  but  the 
speak  throughout  of  gifts  inier  vivos, 
the   definition    which  is  given  of  stri- 
is  that  property  which  a  husband  can- 
dispose  of. 
f'A.";— That  the  plaintiff's  suit  is  barred  by 

E citation  even  supposing  that   the  will   of 
Tonnndo  Sircar  is  to  be  construed  as  it 
been  by  the  learned  Judge.     I  shall  con- 
i  that  section  2,  Act  XIV.  of  1859,  which 
Wales  to  the  case  of  trusts,  and  provides  that 


there  shall  be  no  period  of  limitation  against 
trustees,  does  not  apply  to  the  case  oi 
implied  trusts. 

Upon  the  first  point,  viz.,  what  was  the  con- 
struction of  this  will,  the  highest  authority 
has  laid  down  that,  whether,  with  reference  to 
Hindoos  or  to  persons  of  other  -nations,  the 
language   in    which   persons  express  them- 
selves is  that  to  which  recourse  is  primarily 
to  be  had  in  order  to  gather  what  was  the 
intention  of  the  testator.     In  6  Moore's -L  A. 
350,*  Soorjeemoney  Dossee  vs.  Denobundoo 
Mullick,  their  Lordships  of  the  Privy  Coun- 
cil say :   *'  This,  therefore,   is   the   question 
"  which  (ve  are  called  upon  to  decide.     It  is 
"  a  question  between  the  estate  of'Surroop- 
''  chunder  and  the  parties  claming  under  the 
"  gift  over  ;  and  as  it  seems  to  us,  it  must 
"  depend  wholly  on  the  construction  of  the 
"will.      In    determining   that  construction 
"what  we  must  look  to  is  the  intention  of 
"the    testator.      The   Hindoo  law,   no  less 
"  than  the  English  law,  points  to  the  inten- 
"  tion  as  the  element  by  which  we  are  to  be 
"  guided  in  determining  the  effect  of  a  testa- 
"  mentary    disposition ;    nor,   so   far  as   we 
"  are  aware,  is  there  any  difference  between 
"  the  one  law  and  the  other  as  to  the  materials 
"from  which  the  intention  is  to  be  collected. 
"  Primarily,  the  words  of  the  will  are  to  be 
"  considered.      They  convey  the  expression 
"of  the  testator's  wishes  ;  but  the  meaning 
"to  be  attached  lo  them  may  be  affected    by 
"surrounding    circumstances;    and     where 
"  this   is  the  case,  those  circumstances  no 
"doubi  must    be   regarded.     Amongst  the 
"circumstances  thus  to  be  regarded  is  the 
"  law  of  the  country  under  which  the  will  is 
"  made,  and  its  dispositions  are  to  be  car- 
"  ried  out.     If  that  law  has  attached  to  par- 
"  ticular  words  a  particular  meaning,  or  to  a 
"particular  disposition  a   particular    effect, 
"  it  must  be  assumed  that  the  testator,  in  the 
"dispositions  which  he  has  made,  had  re- 
"  gard  to  that  meaning  or  to  that  effect,  unless 
"  the  language  of  the  will  or  the  surrounding 
"circumstances    displace    that    assumption. 
"These   are,   we  think,   the   principles    by 
"  which  we  ought  to  be  guided  in   determin- 
"  ing  the  case  before  us  ;  and  we  must  first, 
"  therefore,  consider  what  was  the   intention 
"of this   testator  to  be    collected  from   the 
"  words  of  his  will." 

They  go  on  to  say  :  "  The  will  of  a  tes- 
"  tator  must  primd  facie  at  least  be  taken  to 
"  refer  to  that  which  is  the  subject  of  his 
"disposition — the    property    which    he    has 
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"  himself  to  give ;  and  if  he  has  evinced  his 
'Mntention  to  give  that  property,  very  strong 
''and  clear  language  must  be  required  to 
''  countervail  that  intention,  and  subject  the 
"property  which  he  has  once  given  to  his 
'*  further  disposition." 

Then  their  Lordships  say  :  "  If,  there- 
"  fore,  we  are  to  impute  to  this  testator  any 
''  intention  different  from  that  which  is  to  be 
"  collected  from  the  words  of  his  will,  it 
must  be  upon  the  ground  that  there  are 
extrinsic  circumstances  which  disprove  the 
ejcpressed  intention,  and  prove  the  different 
^  intention.  The  expressed  intention  ought, 
''as  we  conceive,  to  prevail,  unless  the 
"  different  intention  be  clearly  demonstrated. 
"  We  may  doubt  whether  the  testator  really 
"intended  what  his  words  import,  but  a 
"  court  of  construction  must  found  its  con- 
"  elusions  upon  just  reasoning,  and  not  upon 
"  mere  speculative  doubts." 

In  the  Tagore  case  (reported  in  4  B.  L.  R. 
103),  Phear,  J.,  by  whom  the  case  was  origi- 
nally heard,  in  addressing  himself  to  the 
argument  that  the  will  was  English  and  the 
testator  a  Bengali,  said  :  "  It  is  manifest 
"  that  the  testator  has  of  design  used  English 
"  legal  phraseology,  and  I  think,  in  construing 
"  this  will,  I  must  assume  he  understood  its 
"  technical  force."  Then  His  Lordship  goes  on 
to  consider  the  question  whether  there  was  an 
estate  tail,  and  he  says :  "  It  is  a  maxim  in 
''  England  relative  to  the  construction  of  wills 
**  that  the  Court  ought  to  gather  the  intention 
"of  the  testator  from  that  which  the  will, 
''  expressly  or  by  implication,  declares,  and 
"  should  be  astute  to  give  practical  effect  to 
"the  intention  if  it  legally  can,  and  I 
"think  the  same  rule  should  hold  here. 
The  assumption  that  the  testator  knew 
the  peculiar  meaning  of  the  words  which 
"  he  used  is  a  valuable  guide  to  ascertaining 
"  what  he  intended  to  express.  But,  having 
"  arrived  at  what  he  intended  to  express,  I 
"  must  give  it  the  effect  which  is  properly  due 
"  to  it  in  this  Court,  and  not  the  effect  which 
"  it  might  have  in  the  understanding  of  the 
"  Courts  at  Westminster." 

With  reference  to  that  observation.  Sir 
Barnes  Peacock  says :  *'  But  it  is  not  be- 
"  cause  the  Court  cannot  legally  give  effect  to 
"  the  real  and  actual  intentions  of  the  testator, 
"  that  they  would  be  justified  in  so  constru- 
**  ing  the  will  as  to  declare  that  the  testator 
*'  intended  to  create  estates  which  it  is  clear 
^*  he  never  intended  to  create.  If  the  devises 
<*  which  he  did  intend  are  contrary  to  law, 
"  and  such  as  he  had  no  legal  power  to  make, 
"  they  ought  to  be  rejected  as  void,  and  not 
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"  be  converted  by  the  Court  into  dcvis 
*'  creating  larger  estates  than  the 
''  intended."     His  Lordship  goes  on  to 
'*  I  quite  agree  that  the  Court  ought  to 
"  the  intention  of  the  testator  from  that  wl 
"  the  will  expressly  or  by  implication  de( 
"  The  rule  is  just  as  applicable  to  the 
*^  of  Hindoos  as  to  those  of  persons  of 
''  religions.     This  case  depends  upon  the 
"of  -a  Hindoo,   and   affects  the    right 
"  inheritance  to  the  estate  of  a  Hindoa 
"  must,  therefore,  be  determined  according  1 
"  Hindoo  law  (21  Geo.  III.,  c.  70,  s.  17). 
"  fact  of  the  plaintiff's  having  renounced 
'*  religion  does  not   in  any  way  impair 
''affect  his  right  of  inheritance  (Act 
"of  1850).     It  is  hardly  necessary  to 
"  texts  to  prove  that,  accordrng  to  the  Hii 
"  law,  the  will  of  the  dotior  is  the  cause 
"  property.     But  if  authorities  were  wantii 
"  they  may  be  found  in  the  Dayabhaga,  c  IV^ 
"  s.  I,  vv.   16  and   17;  see  also  Vyai 
"  Darpana,  pp.  606, 794."  Then  His  Lordshi 
refers  to  the  case  of  Soorjee  Monee  Dosseei 
Denobundoo  Mullick  (4  W.  R.,  P.C,  iiV 
and  to  Bhoobun  Moyee  Dabeaz^x.  Ramkisl 
Acharjee  (3  W.  R.,  P.  C,  i  st). 

Macpherson,  J.,   has    in    his    judgro< 
referred  to  two  cases  as  being  in  supf 
of    the    view    which    he    took.     It    is 
very  difficult  to  show  your  Lordships 
they  do  not  give  that  support   which 
learned   Judge  thought    they    might    gii 
The  first  is  the  unreported  case  of  Roop 
Khettry  vs,  Mohima  Churn  Roy.     But  tb( 
the  language  of  the  will  was  very  different. 

As  to  the  case  reported  in  13  Moored 
I.  .  A.  2094  there  is  not  the  slighte 
authority  for  the  proposition  laid  down 
His  Lordship ;  for  it  was  held  that  the 
was  no  ground  whatever  in  the  docum( 
in  that  case  for  assuming  that  the  ladie^ 
described  as  **  wise  and  intelligent"  toobi 
any  absolute  interest  in  the  property  rfi 
their  husband ;  and  then  it  we  look  id| 
circumstances  extrinsic  to  the  will  itself 
we  find  the  lady  dealing  with  the  proper^! 
as  her  right.  \ Couch,  C.J, — The  extrinsiC| 
circumstance  must  not  be  subsequent  to  the; 
will,  but  an  extrinsic  circumstance  at  the- 
time  the  will  was  made  to  show  what  the! 
intention  of  the  testator  was.]  i 

There  was  an  earlier  will  dated  1 781  set 
out  at  p.  69  of  Montriou's  Hindoo  Wills:.' 
"I,  Sree  Juggulkishore  Addie  execute  the 
following  will :  I,  of  my  own  free  will,  make 

*  Suth.  P.  C.  Cases  291. 

t  Idem  574. 
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f  wife  Sreerautty  Kishoree  Dossee  and  my 
llNandoo  Lall  Addie  joint  executors  to  my 
ijte.  I  make  them  masters  of  my  estate, 
J,  &c.  Should  there  be  any  other  will 
ifbody  else's  name,  I  hereby  make  it 
There  was  a  question  raised  as  to 
ler  or  not  the  widow  took  a  life-estate 
moiety  of  the  property  bequeathed  to 
and  it  was  held  that  she  took  a  life- 
only.  Sir  Francis  Macnaghten  in  his 
msiderations  "  dissented  from  the  conclu- 
that  the  widow  took  a  life-estate  only  ; 
DO  case  can  be  cited  to  show  that  that 
lioQ  by  which  the  widow  was  held  to 
la  life-estate  only  has  ever  been  followed, 
m  comes  the  question,  supposing  that 
was  one  of  the  gift  to  the  wife,  did  it 
le  so  as  to  vest  the  property  in  her  as 
luo ;  and,  if  so,  as  to  confer  on  her  an 
lute  interest  in  the  property.  The  ques- 
is  put  shortly  by  Macnaghten  in  his 
jiples.  vol.  I.,  p.  40,  as  follows  : — 
'The  Hindoo  law  recognizes  the  absolute 
inioD  of  a  married  woman  over  her 
ite  and  peculiar  property,  except  land 
to  her  by  her  husband,  of  which  she 
[at  liberty  to  make  any  disposition  at 
ire."  The  question  is  whether  that 
tioQ  arises  under  the  terms  of  this  will, 
the  Dayabhaga,  c.  IV.,  s.  i,  the  author 
with  the  question  of  stridhun. 
verse  10  there  is  a  limit  fixed 
to  what  shall  be  stridhun  given  by 
[husband ;  and  verses  8  and  9  expressly 
with  the  case  of  donations  made 
»g  the  husband's  lifetime.  Your  Lord- 
are  aware  that,  under  the  Bengal 
when  the  widow  takes  the  estate  of 
husband  at  his  death  as  his  heir,  it  does 
I  come  to  her  as  stridhun,  but  as  one  of 
I  heirs  of  her  husband,  and  the  subsequent 
of  descent  is  to  be  taken  from  the 
md,  and  not  the  wife.  The  husband's 
lions  are  referred  to  afterwards,  and  are 
inconsistent  with  testamentary  gifts. 
can  only  be  given  by  an  act  inter 
So  in  the  Dayakrama  Sangraha 
8.  4,  V.  2  (pp.  495  and  496  of  Stokes's 
Hon)  and  v.  6.  Shamachurn's  Vyavas- 
Barpana,  p.  733,  gives  a  table  of  the 
of  descent  to  stridhun.  If  my  client's 
ker  had  been  dead  at  the  time  when  the 
died,  Mr.  Kennedy's  client  would 
>had  the  property  from  my  client ;  but  she 
alive,  and  she  had  a  prior  right,  and, 
nog  that  prior  right,  the  course  of  descent 
be  traced  from  her,  and  her  son  is 
to  take  it.  See  i  Macnaghten, 
fUS. 


Section  2  of  the  Limitation  Act  (XIV.  of 
1859)  says  that  "No  suit  against  a  trustee 
in  his  lifetime  shall  be  bound  by  any  length 
of  time."  Were  it  not  for  that  section  and' 
for  the  assumption  that  that  section  applies  to 
a  case  like  the  present,  the  plaintiff's  suit 
would  be  barred,  because  the  cause  of  action 
occurred  to  his  father  in  his  lifetime,  being 
a  person  sui  Juris,  and  living  seven  years 
afterwards.  The  language  of  the  section' 
itself  seems  to  point  out  most  distinctly' 
that  it  applied  to  the  case  of  express  trusts 
only,  and  it  was  in  fact  intended  to  be  tanta- 
mount  to  the  3  &  4  Wra.  IV.,  c.  27,  s.  25; 
In  that  Act  the  words  "  express  trusts"  are 
used.  The  question  has  from  time  to  time 
arisen,  but  I  do  not  think  it  has  been  decided.' 
In  Mr.  Ninian  Thomson's  Work  (2nd  Ed.,' 
p.  233)  we  read  :  "The  Indian  Law  Com- 
"  missioners  thus  define  the  term  ^  trustees'  as 
"  employed  in  the  corresponding  section  of 
"  the  Draft  Limitation  Act  :  By  the  term 
"  trustees,  we  mean  what  is  popularly,  and, 
"  in  general,  technically  understood  by  it, 
"  viz.,  persons  to  whom  property  is  conveyed 
'*  in  trust  for  specific  purposes,  by  wills, 
"  settlements,  and  other  formal  deeds." 
Couch,  Cy. — You  cannot  interpret  Acts 
>y  reports  of  Commissioners.]  In  Ooma 
Soonduree  Dossee  vs.  Dwarkanath  Roy,  2 
B.  L.  R.,  App.  Civil,  284,*  the  question  that  ' 
arose  was  whether  or  not  a  benameedar 
who  had  property  in  his  own  name  could 
be  held  a  trustee  within  the  meaning  of  this 
clause.  The.  late  Chief  Justice  at  p.  290 
says : — 

"  The  Judge  says  :  *  With  regard  to  the 
"  question  of  limitation,  the  Court  has  found 
"  that  the  relation  of  trustee  and  cestuique 
"  trust  existed  between  the  parties  up  to  the 
"  institution  of  this  suit.  The  possession  of 
"  the  defendants  must  be  regarded,  therefore, 
"  as  the  possession  of  themselves  and  their 
"  brothers ;  and  their  possession,  not  being 
"  adverse  to  the  plaintiff,  cannot  be  pleaded 
"as  a  ground  of  limitation  in  bar  of  the 
"  suit.  Of  the  doubt  existing  as  to  the 
"  origin  and  execution  of  the  trust,  lapse  of 
"  time  will  not  enable  those  who  were  trustees 
"  to  appropriate  to  themselves  that  which  is 
"  the  property  of  others.'  I  do  not  think  that 
"  the  relationship  of  trustee  and  cestuique 
"  trust  existed  between  the  parties."  Sir 
Barnes  Peacock  then  went  on  to  say  that  that 
was  a  suit  clearly  within  the  meaning  of  cl.  13, 
s.  I,  Act  XIV.  of  1859,  and  after  referring 
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to  section  2,  he  said:  ''The  Judge  has,  it 
^*  would  seem,  treated  a  benamee  transaction 
"  as  creating  the  relationship  of  trustee 
"and  cestuique  trust  between  the  bena- 
<<  meedar  and  the  real  principals.  But  there 
"  can  be  no  greater  reason  for  holding 
''  that  no  length  of  time  is  a  bar  to  a 
"  suit  to  recover  property  on  the  ground 
"that  it  is  joint-family  property,  when  the 
"  property  is  purchased  benamee  in  the  name 
'*  of  one  member  of  the  family,  than  there 

is  for  holding  that  it  would  be  so  barred, 

if  the  property  stood  openly  and  honestly 
"  in  the  names  of  all  the  members,"  and 
His  Lordship  added :  ''  It  would  be  dan- 
"gerous  to  hold  that  a  benameedar  is  a 
"  trustee  for  the  real  owner  within  the  mean- 
*'ing  of  section  2." 

In  9  Weekly  Reporter  187,  it  was  held  by  a 
Full  Bench  that  a  mortgagee,  after  the  mort- 
gage had  been  satisfied,  was  not  a  trustee  for 
the  mortgagor  within  the  meaning  of  section 
3,  Act  XIV.  of  1859.  There  are  many  cases 
in  England  where  the  question  was  raised,  and 
there  is  reason  for  saying  that  the  authorities 
applicable  to  express  trusts  do  not  apply 
to  implied  trusts.  There  is  the  section  in  the 
3  and  4  Wm.  IV.  to  which  I  have  already  refer- 
red. Then  in  Clegg  vs,  P'dmondson,  3  Jurist, 
N.  S.,  p.  303,  Lord  Justice  Turner  said  : 
"  We  have  to  deal  in  this  case  not  with  a  direct 
but  a  constructive  trust ;  not  with  property 
subject  merely  to  the  ordinary  contingencies 
by  which  all  property  is  affected  and  main- 
tained at  a  moderate  and  scarcely  varying 
expense,  but  with  missing  property,  which  is 
subject  to  extraordinary  contingencies,  and 
which  can  be  rendered  productive  only  by  a 
large  and  uncertain  outlay.  The  authorities, 
I  think,  fully  warrant  us  in  saying  that  the 
rules  which  govern  cases  of  direct  trust  and 
apply  to  property  of  an  ordinary  character, 
are  not  equally  applicable  to  cases  of  con- 
structive trust,  and  to  property  of  the  descrip- 
tion which  we  have  here  to  deal  with." 

See  also  Petre  vs.  Petre  (i  Drewry  371), 
where  all  the  cases  on  the  subject  are  sum- 
med up. 

The  question  is  one  of  considerable  import- 
ance. Mr.  Ninian  Thomson,  referring  to 
many  other  cases,  says :  ''It  has  been  held 
"that  the  maujjuly  or  exigible  dower  of  a 
"  Mahomedan  woman  in  the  hands  of  her 
"  husband,  is  to  be  considered  as  her  estate 
"held  by  him  in  trust  for   her   (Oomdah 

Begum  vs,  Mahomed  Faez,  6  W.  R.  iii). 

It  would  be  more  correct  to  say  that  the 

possession  by  a  Mahomedan  of  his  wife's 
"  property  during  the  continuance  of  the  max- 
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"  riage   is  the  possession  of  the  wife,  ai 
"  does  not  become  an  adverse  possession 
"  the  marriage  is  dissolved." 

Then,   on«  reference  to  the   case    in 
9th  W.  R.  187,  to  which  I  have  referred, 
says  that  in  the  10th  W.  R.  174,  in  a  case  j 
which  the  plaintiff  sued  to  recover  a  bah 
of  money  advanced  from  time  to  time  to 
defendant  for  the  purpose  of  erecting  baih 
ings,  &c.,  the  defendant  pleaded  limitatioa 
reason  that  the  money  had  been  advanci 
more  thari  three  years  before  the  date  of  st 
and  it  was  held  that  the  matter  partook 
the  nature  of  a  trust  to  which  no  limit 
would  apply.     "  But  "  (adds  Mr.  Thoi 
"  it  is  plain  that  this  case  was  ihe  ordh 
"  case  of  principal  and  agent,  and  should 
'•  been  disposed  of  under  cl.  16  of  s.  i," 

Upon  the  true  construction  of  the  Lii 
tion  Act,  therefore,  I  contend  that  if 
trusts  under  this  will  are  implied  trusts, 
suit  is  not  saved  from  the  operation  of 
Law  of  Limitation  by  section  2. 

As  regards  the  question  of  costs,  my  cj 
contends  that  the  Court  below  ought  not 
have  awarded  costs.     He  was  sued  as  an  e^ 
cutor,  and  charges  were  made  against  him 
waste,  misappropriation,  and  improper  di 
with   the   estate.     The   question   ultim; 
turned  upon  the  construction  of  a  will  upoi 
case  not  put  forward  by  the  respondents 
they  came  into  Court,  and  my  learned  fri 
opposite  ingeniously  put  forward  a  case  whii 
was  not  raised  and  not  so  much  as  hinted 
in  the  pleadings. 

Mr,  Kennedy  (for  respondent). — Tl 
are  questions  of  singular  difficulty  which 
in  this  case  besides  those  decided  by  Macpi 
son,  J.  The  nature  of  the  case  is  that 
testator  was  a  Hindoo,  was  unacquainted 
English,  at  any  rate  his  name  is  signed 
Bengalee,  and  the  signature  is  that  of  a 
illiterate  person.  This  is  one  of  those 
which  illustrate  the  singular  difficulty  in  wl 
this  Court  and  the  Supreme  Court  b< 
involved,  by  what  seems  to  me  to  hai 
been  a  misunderstanding  of  the  previous 
of  the  Hindoo  law,  and  by  the  introductu 
of  a  testamentary  capacity  which  does 
seem  to  have  been  prohibited  or  limited 
the  Hindoo  texts.  In  Kumara  Asima  Ki 
na  Deb  vs.  Kumara  Kumara  Krishna 
(2  B.  L.  R.,  O.  J.),  Markby,  J.,  took  a  vii 
of  testamentary  capacity^  and  testament 
power  different  from  that  which  had  bef( 
been  taken.  It  was  held  formerly  that 
testamentary  power  was  simply  an  extensioaj 
of  the  power  of  gift.  His  Lordship  vn 
inclined  to  differ  from  that  view.    He  did  nfllj 
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ti  that  gifts  inter  vivos  and  gifts  by  will 
analogous  in  their  nature.   [Couc/t,  C.y. 
Jhe  testamentary  power  being  one  that 
been  clearly  established,  there  is  no  use 
considering  how  it  arose.]     1  refer  to  it 
luse  my  learned  friend  opposite  said  that 
was  no  text  which  laid  down  that  a 
cy  was  stridhun.     Now,  the   texts  could 
If  be  expected  to  apply  to  a  subject  which 
came    within    the    contemplation  of 
Uindcx)  sages.     I    was  rather   anxious 
this  case  should  be  postponed  until  we 
the  fate  of  the  Tagore  case,  as  the 
jent  of  the  Prjvy  Council  will  probably 
some  light  on  this  case. 
It  taking  the  present  will  as  that  of   a 
loo,  my  learned  friend  says  there  is  no 
in  wHich    a   legacy  was  treated  as  stri- 
In  2  Morley's  Digest  (East's  Notes  of 
aded  Cases),  case  No.  45,  p.  65,  the  ques- 
put  by  the  Court  to  the  Pundits  was  : 
a  legacy  be  given  to  a  married  woman, 
her  husband  any  interest  in  it } "     The 
was :  "  If  the  legacy  be  given  to  her  by 
j^felaiions  of  her  husband,  or  by  her  own 
lions,  it  is  stridhun,  and   the    husband 
»o  right  to  it;  but  if  given  to  her  by  a 
fer,  she  cannot  part  with  her  interest  in 
mt  her  husband's  consent."     In  truth 
it  that  in  the  accurate  use  of  the  word 

etmn,  immovable  property  given  by  the 
and  to  the  wife  after  marriage  is  not 
MIy  stridhun.  It  is  property  of  a  very 
liar  character ;  but  as  far  as  the  autho- 
go,  they  sufficiently  show  that  immove- 
! property  given  by  the  husband  to  the  wife 
marriage  does  not  vest  in  her  absolutely. 
t:the  note  to  the  very  last  section  of 
febiookes  Digest,  Book  V.,  c.  9,  s.  2,  art. 
|»  it  is  said  :  **  Such  is  the  inheritance 
bparate  wealth  left  by  a  married  woman  ; 
pcver  land  given  by  her  husband  does  not 
Ive  on  the  heirs  of  her  separate  pro- 
bat  on  those  of  her  husband's." 
is  a  case  reported  in  2  Macnaghten's 
:iples  2 1 5,  where  it  was  held  that  per- 
property  given  by  a  husband  to  his 
On  the  occasion  of  contracting  a  second 
^iage,  was  hers  absolutely;  not  so  real 
pperiy  over  which  the  husband's  right 
JBres,  notwithstanding  the  gift.  I  shall 
fwthat  there  was  a  great  distinction  between 
liovable  property  given  to  a  wife  and  other 
jpcrty.  In  the  case  just  cited  it  will  be 
that  the  sons  consented.  [Markdy,  J, — 
that  after  it  was  decided  that  a  father 
disinherit  his  son?]  I  cannot  say. 
date  of  the  decision  is  not  given.  But 
not  think  there  can  be  much  doubt  in 


Lower  Bengal  under  the  Bengal  School  of 
Law,  the  Dayabhao^a,  as  to  the  power 
of  a  father  to  disinherit  his  son.  With  refer- 
ence to  the  other  view  of  the  case,  one  is  bound 
in  dealing  with  the  will  of  a  Hindoo  to 
construe  it  according  to  Hindoo  law  and 
according  to  Hindoo  thought.  In  doing  so, 
one  has  a  strong  guide  in  the  observations  of 
the  Privy  Council  in  the  case  of  Gossain  vs, 
Gossain  (6  Moore's  I.  A.  76 — 79).  And  if 
we  look  at  the  kobala,  the  word  attorney' 
nama  is  used  there  as  a  description  of 
executor.  The  word  executor  has  generally 
been  considered  as  attorney.  The  language 
of  the  will,  on  the  other  hand,  was  not  such 
as  to  call  the  attention  of  the  testator  to  the 
fact  that  he  was  by  his  will  disinheriting  his 
son.  The  doctrine  is  said  to  have  sprung 
from  the  Roman  doctrine  that  to  disinherit  a 
son  you  must  use  express  words  of  dis- 
inherison. At  the  same  time,  the  passing-over 
of  the  son  was  thought  to  be  rather  a  proof 
of  the  mental  incapacity  of  the  testator ;  that 
in  fact  he  could  not  do  it  without  commit- 
ting a  very  grievous  sin  and  violating  the 
Hindoo  moral  law.  It  is  difficult  to  say 
that  the  testator  did  wilfully  intend  to  dis- 
inherit his  infant  son,  and  thus  commit  a 
moral  sin  without  leaving  the  persons  who 
could  not  perform  the  shradh  by  which  his 
future  peace  and  happiness  could  be  secured. 
In  the  Tagore  case  the  testator  expressly 
named  the  son  and  assigned  a  reason  for  not 
making  any  further  gift  to  him ;  and  in  every 
case  there  is  always  something  to  show  the 
intention  of  the  testator,  and  where  a  son 
has  been  excluded  there  is  express  mention 
of  him  and  an  express  declararion  of  his 
disinherison.  But  when  you  come  to  the 
conclusion  that  the  intention  was  to  dis- 
inherit, then  the  omission  of  any  such  clause 
seems  to  me  a  matter  of  extreme  suspicion. 
In  the  case  of  Kishoree  Dossee,  in  Montrioa's 
Hindoo  Wills,  to  which  the  Court  was  referred 
by  my  learned  friend,  and  on  which  some 
observations  were  made  by  Sir  Francis 
Macnaghten,  it  appears  that  the  attention  of 
the  Court  was  called  to  the  power  of  a 
testator.  The  Dayabhaga,  c.  iv.,  s.  i,  v.  21., 
contains  Catyayana's  definition  of  the  gift  of 
aiTectionate  kindred  to  a  woman  ;  and  v.  22 
gives  an  .  explanation  of  the  text.  But 
v.  23  goes  on  to  say  that,  'Mn  the  case  of 
immoveables  bestowed  on  her  by  her  husband, 
a  woman  has  no  power  of  alienation  by  gift 
or  the  like,"  although  other  immoveables 
may  be  aliened.  The  same  doctrine,  with 
respect  to  the  want  of  power  of  a  wife  to 
dispose  of  immoveable  property  given  to  her 
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by  her  husband,  was  adopted  by  Loch  and 
Seton-Karr,  J  J.,  in  3  W.  R.  49.  And  in 
Colebrooke's  Digest,  B<^ok  V.,c.  9,  s.  i,  v.  477 
(Stokes'  Edn.,  p.  595),  the  text  of  Catyayana 
is  thus  given  :  "  AVhat  a  woman  has  received 
as  a  gift  from  her  husband,  she  may  dispose 
of  at  pleasure  after  his  death,  if  it  be 
moveable." 

In  the  Dayakrama  Sangraha,  which  is  of 
high  authority  in  the  Bengal  School,  c.  11., 
s.  3,  V,  24,  says  :  **  A  woman's  property  may 
then  be  briefly  defined  to  be  that  weahh 
which,  independent  of  her  husband's  control, 
sbe  has  a  right  to  dispose  of  at  pleasure, 
recognized  as  this  right  is  by  law  which 
Catyayana  has  declared  ;"  and  v.  3 1  says  : 
"  '  Even  in  the  case  of  immoveables,'  relates 
to  immoveable  property  other  than  that  which 
has  been  bestowed  upon  her  by  her  husband, 
for  a  prohibition  exists  against  the  gift  or 
sale  by  a  woman  in  regard  to  immoveable 
property  given  to  her  by  her  husband  ;  so 
Nareda,  '  what  has  been  given  by  an  affec- 
tionate husband  to  his  wife,  she  may  consume 
as  she  pleases  when  he  is  dead,  or  may  give 
it  away,  excepting  immoveable  property.'  " 

[Couch,  C,y, — As  far  as  we  have  gone  at 
present,  you  are  citing  authorities  to  show 
that  a  woman  cannot  alienate  property 
received  from  her  husband  if  it  is  immove- 
able; and  your  argument  is  that  if  she 
cannot  alienate,  it  must  go  to  the  heirs  of 
the  husband.  Have  you  any  text  which 
expressly  says  that?]  I  have  established 
that  she  has  not  the  power  of  alienation,  and 
I  think  that  that  in  itself  is  a  reason  of  such 
enormous  weight  that,  if  it  be  admiued  that 
this  property  has  been  fixed  with  the 
quality  of  inalienability,  it  cannot  be  taken 
as  stridhun  to  follow  the  ordinary  line 
of  descent.  See  also  Colebrooke's  Digest, 
Book  V,,  c.  9,  s.  2,  art.  2,  v.  551,  p.  629. 
The  same  doctrine  was  adopted  not  only 
in  the  Purneah  case  cited  from  2  Macnagh- 
ten  215,  but  must  be  taken  to  have  been 
the  basis  of  the  decree  passed  by  the 
Supreme  Court  in  the  case  of  Doyal  Chund 
Addle.  My  learned  friend  has  contended 
that  the  character  of  descent  from  stridhun 
only  vests  on  the  first  occasion.  He  is  right 
in  that,  but  he  is  wrong  in  his  contention 
that  the  daughter  is  the  proposita  or  the 
first  person  who  takes  under  that  descent 
from  stridhun,  because  that  very  case  shows 
that  the  daughter  is  not  the  proposita^  and 
that  she  was  not  a  full  heir.  A  female  heir 
is  never  a  full  heir.  At  least  under  the 
Bengal  School  she  never  takes  an  absolute 
interest;  and    after    the    first    descent    the 


property  ceases    to    have    the  character 
stridhun  and   devolves   on  the  heir  of 
original   decree.     The    descent    would 
traced,  not  from  the  daughter,  but  from 
mother  again,  according  to  the  ordinary 
of  inheritance.     As  to  the  case  reported  k 
I  Select  Reports  3,  there  seems  to  have  be 
a  mistake  in  the  marginal  note,  because 
decision  is  exactly  the  reverse  of  the  ms 
note.     [Couch,     C.  J, — This     case    scci 
against  you  rather  than  for  you.     It  is  a 
of  immoveable  property  which  passed  to 
woman's  daughter.]     The  peculiarity  of 
case  is  that  it  is  immoveable  property  gi^ 
by  the  husband.     [Mr.  Branson. — That 
the  case  of  a  childless  widow.]     See  al 
Shamachurn's  Vyavastha  Darpana,  pp.  73( 
731,  V.  487. 

With  regard  to  the  question  of  limitatic 
in  this  country  the  language  of  the  St 
is  not  so  strong  and  not  so  pointed  as 
England,  and  I  shall  show  your  Lordshi] 
that  it  has  been  held  that  the  doctrine  is 
so  narrow  on  the  question  of  implied 
and  that  the  Courts  at  home  have  given  1 
very  considerable  amount  of  latitude 
regard  to  the  construction  of  express  tras 
[Couch,  C.J. — Do  you  say  that  the  Indis 
Act  extends  to  implied  trusts  ?j  With  rei 
CO  the  English  cases  I  would  cite  Harris 
Harris  (29  Beavan  1 10) ;  Knight  vs.  ~ 
(23  Beavan  609) ;  and  Mathew  vs.  Brise  (] 
Beavan  345),  to  show  that  where  there  is 
fiduciary  relation,  the  statute  of  limil 
does  not  apply.  [Couch,  C.J. — If  so, 
enactment  in  favor  of  express  trusts  was 
necessary.]  As  to  the  Indian  Act, 
Ninian  Thomson's  note  to  section  2,  gii 
the  case  of  Bacharam  Chowdhry  vs.  Maht 
Beebee  (Gap  No.  W.  R.  377),  where  it 
held  that  limitation  could  not  apply,  b< 
while  the  property  was  in  the  hands  of 
brother,  it  was  in  the  hands  of  a  trustee. 

Mr.  Ghose  (on  the  same  side). — Under  1 
Hindoo  law  a  gift  by  a  husband  to  the  wif 
whether  inter  vivos  or  testamentary,  is  it 
alienable  by  the  wife  of  the  donor,  and  goesi 
the  heirs  of  the  husband,  and  not  to  the 
who  take  stridhun  absolutely.  The 
stridhun  is  somewhat  loosely  employed 
this  case,  and  a  great  deal  of  confusion 
arisen  from  not  keeping  a  clear  and  manii 
distinction  in  mind.  There  are  two  kid 
of  stridhun  under  the  Hindoo 
Accordinii^  to  Shamachurn,  stridhun  is 
lute  and  not  absolute.  While,  on  the  one  hat 
stridhun  absolute  or  the  property  peculii 
10  women  comes  under  Chapter  V.  of 
Dayabhaga  ;  on  the  other  band,  there 
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Hdhnn  which  mast  go  to  the  husband's 
jirs   and    follows    the   ordinary  rules    of 
iDcessioo. 
[Couch^  C,  y, — It  may  be  that  she  cannot 

late  it,  but  it  does  not  follow  that  it  goes 
the  husband's  heirs.     There  is  an  autho- 

in  Macnaghten  in  direct  conflict  to  that. 

ind  it  after  Mr.  Kennedy  had  closed  his 

I  shall  show  my  authorities,  and  my  con- 
'ibn  wilt  be  that,  if  she  cannot  alienate  it, 

will  not  constitute  her  pecuUum. 
kch,  C.y. — The  question  here  is  whether 
is  to  her  heirs  or  the  husband's  heirs.] 
[order  to  answer  that,  it  will  be  necessary 
It  whether  it  constitutes  her  stridhun 
Mate  or  not,  because,  if  it  does  not,  it  will 
[to  the  husband's  heirs.  A  careful  exa- 
tion  of  Chapter  IV.  will  show  the  value 
lis  distinction  as  a  test  or  criterion  by 
pch  to  decide  whether  this  property  is 
Ihan  or  not.  For  this  purpose  we  are 
to  have  recourse  to  any  arguments,  but 
what  is  the  test  laid  down  in  the  Daya- 
.  That  test  will  be  found  in  Chapter 
section  i,  verse  1 18.  If  it  can  be  estab- 
(d  that  this  is  property  which  she  has  no 
rcr  to  sell  independently  of  her  husband's 
trol,  it  follows  that  it  does  not  constitute 
Mtridhun  absolute.  {Couch,  C/.—The 
|l  point  in  ihe  case  is  whether  it  goes  to 
\  heirs  or  to  her  husband's.]  If  it  is  not 
pdhun  absolute,  it  cannot  go  to  any  one 
'the  heirs  of  the  husband.  Some  doubt 
ibeen  thrown  on  the  other  side  as  to  the 
of  the  text  of  Nareda  ;  but  that  is  the 
loo  law   all   over  India.     This  text  is 

II  down  in  Shamachurn's  Vyavastha  Dar- 
te,  p.  685,  V.  428,  where  it  is  said :  "  That 
fce  is  her  peculiar  property  which  she  has 
(rcr  to  give,  sell,  or  use,  independently  of 
jr  husband's  control."  But  even, if  I  do  not 
Xfr  that  this  is  stridhun  absolute,  it  will 
tfor  the  other  side  to  show  that  it  follows 
tordinarj'  rules  of  succession.  To  show 
I  this  is  not  stridhun  absolute,  seeShama- 
pm,  p.  686,  v.  429,  which  says:  "The 
jircable  property  given  by  a  husband  does 
I  become  absolute  stridhun  only  so  long  as 
! lives  ;  but  the  immoveable  property  given 
^him  does  not  become  so  even  after  his 
Wi.    If  it  be  conceded  that  the  immove- 

t properly  does  not  become  stridhun  even 
the  death  of  the  husband,  then,  by  the 
fclof  this  distinction,  the  authorities  which 
Ml  cite  will  appear  very  clear.  See  verse 
k  which  contains  the  distinction  adverted 
[by  the  Pundits  in  the  Purneah  case 
Hed  to  by  Mr.  Kennedy.     In  that  case 

YoL  XIX. 


the  question  was  to  whom  the  property  was 
to  go,  and  the  same  distinction  was  observed. 
The  case  is  reported  in  2  Macnaghten's 
Principles  2 15,  and  also  in  Shamaqhurn  697. 
Then  I  have  in  my  favor  the  decision  of  Chief 
Justice  East  in  Cossinauth  Bysack  v&,  Hurro- 
soondary  Dossec  (2  Morley's  Digest  198). 
In  that  case  the  Chief  Justice,  after  taking 
the  opinion  of  the  Pundits,  gave  an  elabo- 
rate judgment,  and  at  p.  207  will  be 
found  the  following  passage  :  "  The  most 
material  passages  of  the  Dayabhaga  are  to 
be  found  in  the  4th  and  nth  chapters,  but 
principally  in  the  last.  The  4th  treats  of 
the  succession  to  a  woman's  property,  which, 
for  this  purpose,  is  divisible  into  property 
given  to  her  in  the  lifetime  of  her  husband, 
and  property  of  her  husband  devolving  to  her 
upon  his  death.  The  former  is  considered 
as  her  own  peculiar  property  or  stridhun, 
which,  in  general,  she  may  dispose  of  as  she 
pleases,  except  immoveable  property  given 
her  by  her  husband,  in  which  she  has  only 
a  life-interest,  and  upon  her  death  it  descends 
to  his  heirs,  and  not  to  her  own  parental 
heirs ;  and  except  immoveable  property 
given  to  her  by  her  own  parents  in  her 
maiden  state,  which  always  goes  to  her 
brother  if  she  die  without  issue."  She  only 
had  a  life-interest,  and,  after  her  death,  it 
would  go,  not  to  her  heirs,  but  to  her  hus- 
band's heirs.  Then,  as  to  the  case  of  Dyal 
Chand  Addle,  I  find  that  Sir  Francis 
Macnaghten  has  fallen  into  an  error.  I 
have  the  original  report  which  shows  that 
a  great  deal  more  transpired  than  appears 
from  Mr.  Montriou's  report.  I  find  that  there 
was  a  grajidson  living  as  well  as  the  daughter. 
Then,  again,  the  opinion  of  two  dissentient 
Bengal  Pundits  is  given  in  Montriou's  Hindoo 
Wills  ;  but  I  find  from  the  MS.  notes  of  the 
Judges  that  the  Court,  finding  their  opinion 
somewhat  conflicting  with  the  authorities, 
proposed  some  further  questions,  and  asked 
the  Pundits  to  reconsider  their  previous 
opinion,  and,  after  reconsidering  the  ques- 
tion, were  of  opinion  that  the  widow  took 
such  an  interest  under  the  will  as  would 
enable  her  to  give  away  any  part  she  pleased 
of  the  moveable  property  to  strangers  to 
her  husband's  blood,  op  to  whomsoever  she 
pleased,  whilst  the  grandson  of  her  husband 
was  living. 

The  case  to  which  your  Lordship  the  Chief 
Justice  has  referred  me  is  the  Tirhoot  case. 
'{Couch,  CJ. — That  was  not  under  the  Bengal 
law.]  No,  it  is  a  Mitakshara  case.  Even  if  it 
were  so,  I  shall  show  that  the  opinion  is  not 
accurate.    {Couch,  C.J,—\^  there  any  differ- 
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ence  in  this  respect  between  the  Mitakshara 
and  the  Dayabhaga?  It  is  very  doubtful 
whether  the  Purneah  case  is  a  Mitakshara  or 
Bengal  case.  We  have  made  some  enquiries, 
and  it  certainly  is  not  altogether  a  Bengal 
District.  A  portion  of  it  is  in  Bengal.  But 
probably  there  is  no  difference  in  this  respect 
between  the  two  Schools  of  Law.]  There  is 
no  difference  certainly  as  to  alienability.  As 
to  other  points,  I  can  find  no  authority. 
[Couch,  C'.y. — That  is  quoted  in  a  work  that 
is  law  as  current  in  Bengal.  I  mean  Mac- 
naghten's  Hindoo  Law.]  AH  that  I  can  say 
is  that  there  are  two  authorities  in  conflict 
with  each  other  in  the  same  book.  In  the 
one  case,  the  Pundits  make  a  distinction 
between  property  given  by  the  husband  upon 
second  marriage  to  please  his  former  wife, 
and  other  property,  and  that  is  specifically 
mentioned  in  a  verse  of  the  Dayabhaga. 
The  texts  do  not  make  any  difference.  But, 
if  the  distinction  I  am  endeavouring  to  draw 
is  once  established,  then  this  authority  will 
be  proved  not  to  be  correct  law.  [Couch, CJ. 
— If  the  texts  make  no  difference  in  this  re- 
spect, the  authorities  on  the  Mitakshara  will 
be  applicable  to  the  present  case,  unless  you 
can  show  any  difference.]  I  contend  that  even 
If  the  opinion  in  that  case  be  construed  to 
be  against  me,  there  are  other  cases  in  my 
favor.  First  of  all,  there  is  the  opinion  of  Chief 
Justice  Hyde  East  in  2  Morley,  that  the  pro- 
perty will  go  to  the  husband's  heirs.  That 
decision  has  been  upheld  in  the  Privy  Coun- 
cil where  it  was  distinctly  held  that  the  pro- 
perty will  go  to  his  heirs  ;  and  although  there 
was  at  first  a  difference  of  opinion  on  the 
part  of  two  Bengal  Pundits,  they  subse- 
quently agreed. 

But,  even  if  there  should  be  a  total  absence 
of  authority]  either  way,  I  contend  that,  ac- 
cord ingto  the  Dayabhaga,  c.  iv.,  a  woman  can 
do  what  she  pleases  with  all  kinds  of  pro- 
perty given  by  the  husband  which  are  spe- 
cially mentioned,  but  that  she  cannot  do  what 
she  likes  with  immoveable  property  given  by 
her  husband.  That  can  only  be  done  by 
bringing  the  case  under  gifts  subsequent. 
Now,  every  gift  subsequent  is  not  necessarily 
her  stridhun  or  h^x^peculium  ;  and,  accord- 
ing to  the  text  Uid  down  in  v.  18,  this  is 
property  which  is  said  by  Baboo  Shamachurn 
not  to  be  stridhun  absolute.  If,  then,  this 
property  is  not  stridhun  absolute,  it  must 
go  to  an  exceptional  class  of  heirs.  In  the 
view  I  take  I  am  borne  out  by  verses  1 9,  20, 
21,  c.  IV.,  s.  I.  Then  follows  verse  23,  and 
then  the  verse  of  Nareda ;  and  although  there 
is  a  note  which  Mr.  Branson  said  was  not  to 


be  found  in  Nareda,  it  is  to  be  found  im 
the  texts  of  Hindoo  law.  ! 

In  this  case  we  find  the  words  are :  "  I  gi 
devise,  and  bequeath  unto  my  wife  and  I 
heirs  and  assigns  for  ever."  In  constna 
the  object  of  the  testator  in  making  i 
devise,  the  question  is  who,  under  the  Hind 
law,  will  be  the  heir  of  this  propel 
According  to  Hindoo  law,  it  would  be  J 
own  sons,  and  it  is  quite  clear  that  the  a 
himself  intended  to  devise  according  to  ^ 
Hindoo  law.  He  knew  he  was  leaving! 
sons,  one  five  J^nd  the  other  three  years  ^ 
He  could  have  no  reason  for  taking  awayj 
property  from  these  two  sons.  Althougfa^ 
looking  at  the  circumstances  of  the  case,j 
cannot  look  at  subsequent  circumstancesit 
should  look  at  surrounding  circam^tao^ 
and  following  the  decision  laid  dowaj 
the  14  W.  R.  316,  we  are  bound  10  1^ 
to  the  fact  that  the  man  made  his  will 
his  last  moments  ;  that  the  will  is 
up  by  an  English  attorney,  and  that 
is  nothing  to  show  that  it  was  read  outj 
explained  to  him  ;  and  that  the  instructil 
for  the  will  were  given  at  the  time  he 
dying  and  were  very  imperfecily  carried 
[Markbyy  J, — What  is  your  authority 
saying  so }  That  is  purely  a  surmi 
It  is  so  alleged  in  the. plaint.  [Mr.  Brav 
— Not  so.]  At  any  rate,  the  will  has 
even  been  engrossed.  [Couch^  C.J,-A 
will  was  not  drawn  adopting  the  langaagflf 
an  English  will,]  \Markby,  J, — At  the 
when  the  testator  died,  she  would 
been  the  heir  without  the  will.  She 
be  the  heir  or  malik.l  [Couch,  C.J, -A 
son  had  died.]  Although  the  words 
that  document  were  held  to  be  a 
mentary  instrument,  yet  she  did  not  lake 
solutely.  [Markhv,  J, — The  word  "  assi( 
was  the  very  English  word  to  denote 
ing  to  her.  It  was  used  in  the  very 
to  show  the  distinction  between  abs( 
stridhun  and  other  stridhun.]  It 
to  me  more  than  probable  that  that 
was  used  in  a  very  careless  way.  The 
gore  case  has  no' bearing  on  the  case.  TJ 
Hindoo  widows  are  only  entitled  for  pidi 
uses  and  for  maintenance.  [Murkhy,  Jk 
Could  the  widow  perform  the  funeral  cd 
monies  ?  Who  would  perform  them  dwi 
her  life  .?]  The  widow  would  provide  I 
means,  but  the  sons  would  perform  l| 
ceremonies.  Mr.  Branson  has  shown  roe| 
affidavit  from  which  it  appears  that  the  i 
was  explained  to  the  testator,  and  thit^ 
died  on  the  day  after.  .Even,  if  that  is  soj 
does  not  affect  the  force  of  my  other  aig 
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bnts.  It  is  quite  possible  that,  when  the 
ili  was  explained  to  him,  he  thought  that 
jiwishes  were  complied  with,  and  that  his 
iwould  take  after  his  wife.  [Couch,  .CJ, 
If  this  will  had  been  properly  explained 
luin(aswe  must  assume  it  was,  unless  you 
>w  the  contrary),  he  must  have  been  told 

*  >m  the  property  would  go.] 
^r.  Branson  {in  reply). — In  the  case  in 
W.  R.  to  which  Mr.  Ghose  referred,  I 
that  the  document  which  your  Lordship, 
[Chief  Justice,  and  Milter,  J.,  treated  as  a 
ientary    disposition,    contained    these 
**  Further,  as  of  Ranee  Dhun  Kooer 
are  two  daughters,  who,  after  marriage, 
the   blessings   of  Providence,   may   be 
jd    with     children,     ihey     and     their 
iren,    therefore,    are    and    will   be  the 
ft  and  maliks ; "  and  your  Lordships  say  : 
'}Dsidering,  then,  the  state  of  his  family 
that  he  was  a  Hindoo,  and  taking  the 
instrument   and  construing  its  parts 
reference  to  each  other,  1  think  it  was 
intention  of  Roy  Hur  Narain  that  the 
should  be  kept  in  his  own  family,  and 
the  daughters  and  their  children,  as  well 
wee  Dhun  Kooer,  should  succeed  to  his 
srty,  and   this   may  be  effectuated  by 
ring  them  to  take  after  Dhun  Kooer." 
there  was  a  distinct  gift  to  her,  but 
has  no  bearing  on  a  will  so  technically 
m  as  this.      \Couch,  C.J.— The  question 
iy  comes  to  this,  whether,  if  a  Hindoo 
5S  to  make  a  will  according  to  the 
Ksh  law,  it  should    not   be    construed 
rding  to  the  rules  of  English  law.]     I 
'e  the  late  Chief  Justice  in  the  Tagore 
said  that  it  was  not  the  duty  of  the  Court 
Jake  a  will,  but  to  construe  the  words, 
as  to  the  case  in  2  Morley's  Digest  207, 
in  the  Bar  Library  copy  of  that  work 
icilnote  opposite  to  the  part  where  it 
that  immoveable  property  descends  to 
fiiQsband's  heirs,  drawing  attention  to  the 
of  G.  V5,  K.,  post  234,  and  your  Lord- 
will  there  find  an  opinion  opposite  to 
Mr.  Kennedy  said  that  it  was  hard  to 
:ive  how  a  Hindoo  woman  could  take 
irty  which  is  not  treatable  as  stridhun. 
[4oes  it  seem  to  me ;  but  where  a  Hindoo 
)wer  Bengal  has  an  absolute  power  to 
any  disposition,  and  he,  as  in  this  case, 
tcs  an  absolute  gift  to  his  wife,  he  takes  it 
of  the  suidhun,  and  she  has  absolute 
to  dispose  of  it  as  she  likes.    If  it  is 
lun,  the  authorities  are  clear.  See  Daya- 
a  Sangraha,  c.  11,  s.  4,  verses  2  and  5. 
^c  same  effect  is  the  text  in  the  Daya- 
c,  IV.,  8.  2,  V.  9,  in  connection  with, 


which  must  be  read  the  preceding  verses 
I  to  8,  and  verses  10  and  11.  Therefore, 
if  this  property  is  not  stridhun,  but  is 
property  given  by  the  will  of  the  hus- 
band absolutely  to  the  wife,  her  heirs,  and 
assigns,  she  had  a  right  to  alienate  it ;  or 
if  she  had  no  right  to  alienate  it,  it 
came  to  the  daughter  who  was  alive ;  in 
whichever  way  the  matter  is  looked  at,  there 
can  be  no  doubt  as  to  who  is  entitled  to  the 
property.  As  to  stridhun  losing  its  char- 
acter of  stridhun,  I  would  refer  to  the  case 
in  10  W.  R.  488,  in  which  the  Court  said 
at  p.  490 :  '*  We  are  of  opinion  that,  as  a 
"  betrothed  daughter,  the  plaintiff  was  not,  at 
"  the  time  of  her  mother's  death;  entitled  to 
'^  any  share  in  her  mother*s  stridhun.  An 
**  attempt  has  been  made  to  show  that,  even 
''  if  the  maiden  daughter  inherited,  the  plaint- 
'*  iff  is  entitled  to  inherit  on  the  death  of  the 
"  maiden  daughter ;  but  the  Hindoo  law  on 
"  this  point  is  undoubted,  namely,  that  when 
''  stridhun  has  once  devolved  as  stridhun 
"  upon  an  heir,  it  does  not  continue  to 
'*  devolve  as  stridhun,  but  afterwards  de- 
"  volves  according  to  the  ordinary  rules  of 
"  Hindoo  law." 

This  property  having  devolved  on  our 
mother,  it  would  devolve  from  our  mother 
to  us.  With  reference  to  the  case  in 
I  Select  Reports,  it  has  been  explained  that  in 
that  case  the  property  went  to  the  brother  of 
the  lady,  because  she  was  a  childless  widow. 
In  I  Cowell  on  Hindoo  Law  219,  220,  both 
this  case  and  the  other  in  10  W.  R.  are 
considered. 

The  Court  took  time  to  consider  their 
judgment,  which  was  delivered  as  follows  on 
the  3rd  January  1873  by — 

Couchy  Cy, — The  plaintiff  and  the  defend- 
ant in  this  suit,  which  comes  before  us  on 
appeal  from  the  decision  of  Mr.  Justice  Mac- 
pherson,  are  the  grandsons  of  Hurronundo 
Sircar,  the  plaintiff  being  the  son  of  a  son,  and 
the  defendant  of  a  daughter.  Hurronundo 
Sircar  died  in  1833,  leaving  a  widow  Luckey- 
money  Dossee,  and  two  sons  Shamachurn 
and  Woomachurn  and  a  daughter  Roy- 
money.  Shamachurn  died  in  1849  without 
issue,  leaving  a  widow,  who  died  in  1855  or 
1856.  Woomachurn  died  in  1854,  leaving 
one  son,  the  plaintiff.  Roymoney  is  still 
living,  and  the  defendant  is  her  son.  Hurro- 
nundo Sircar  made  a  will  in  English  which 
was  apparently  prepared  by  an  English  attor- 
ney, but  is  signed  by  the  testator  himself 
in  Bengali.  It  consists  of  only  a  few  lines, 
and  the  following  is  the  material  part  of  it : 
"  I  give,  devise,  and  bequeath  unto  my  wife, 
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Sreemutty  Luckeymoney  Dossee,  and  her 
heirs  and  assigns  for  ever,  all  my  real  and 
personal  estates  and  effects,  and  do  appoint 
my  said  wife  sole  executrix  of  this  my  will." 
Luckeymoney  Dossee,  after  the  death  of  her 
husband,  obtained  probate  of  this  will  in  the 
late  Supreme  Court;  and  by  the  practice  of  the 
Court  it  was  necessary,  before  probate  would 
be  granted,  to  file  ^n  affidavit  that  the  will 
had  been  explained  to  the  testator.  Luckey- 
money Dossee  possessed  herself  of  all  the 
estate  and  effects  of  her  deceased  husband ; 
but  her  sons,  Shamachurn  and  Woomachurn, 
who  were  young  children  at  the  time  of  the 
death  of  their  father,  always  lived  with  her, 
and  substantially  had  the  enjoyment  of  the 
property  along  with  her ;  and  on  the  evidence 
of  the  defendant  Prosono  Coomar  himself,  it 
appears  that  Shamachurn  and  Woomachurn, 
after  they  attained  to  years  of  discretion, 
used  to  assist  her  in  the  management  of  the 
property,  although  everything  was  done  in 
her  name.  Luckeymoney,  on  one  or  two 
occasions,  sold  portions  of  the  property  which 
belonged  to  Hurronundo's  estate;  and  on 
these  occasions  conveyances  were  made  by 
her.  One  of  them,  dated  the  3rd  of  February 
1849,  has  been  put  in,  and  in  that  she  states 
that  she  sells  the  properly,  her  husband  hav- 
ing given  a  lurneenama  ('*  will")  in  her 
name.  Whilst  this  bill  of  sale  was  given 
by  Luckeymoney  as  being  the  person  having 
the  right  to  convey,  both  Shamachurn  and 
Woomachurn,  who  were  the  heirs  of  Hurro- 
nundo  Sircar,  signed  the  conveyance  as  wit- 
nesses. This  Mr.  Justice  Macpherson  says 
is  a  proceeding  well  understood  among 
natives  as  indicating  that  the  sons,  being  par- 
ties having  an  interest,  gave  their  consent 
to  the  sale  being  made ;  but  in  the  case  he 
refers  to  in  another  part  of  his  judgment, 
reported  in  13  Moore^^TA.  209,  the  Judi- 
cial Committee  say  they  cannot  affirm  the 
proposition  that  the  mere  attestation  of  such 
an  instrumeo^^,^^  a  relative  necessarily 
imports  concurrence. 

Shamachurn's  widow,  Rampreosi,  having 
died,.  Luckeymoney  very  shortly  afterwards 
executed  a  deed  of  gift  to  the  defendant  Pro- 
sono Coomar  Ghose  of  the  property  which  is 
the  subject  of  this  suit.  That  deed  is  dated 
the  ibth  of  October  1856,  and  in  it  the  pro- 
perty is  described  as  being  property  "  which 
was  given  (to  me)  and  has  been  held  and 
enjoyed  by  me  up  to  this  time." 

Two  or  three  months  before  her  death, 
Luckeymoney  Dossee  made  a  will  in  which 
she  says :  "  My  late  husband  Hurronundo  Sir- 
car having  made  a  will  on  the  22nd  day  of 


September  of  the  English  year  1833,  granted- 
all  his  moveable  and  immoveable  property  to; 
me.  Thereafter,  upon  his  death,  I,  having  I 
obtained  the  whole  of  his  property  by  viitoBj 
of  his  will,  am  possessing  and  enjoying  tfaBJ 
same  from  that  time  up  to  the  present 
owner  of  the  right  of  the  gift  (and  sale  thereof) 
and  I  have  alienated  some  of  those  proper^ 
ties."  Then  she  says  that  she  has  alreac 
given,  out  of  the  properties  granted  by 
husband,  a  six- anna  share  of  the  famii 
house  to  the  defendant  Prosono  C001 
Ghose  by  deed  of  gift,  and  she  goes  on 
bequeath  the  remaining  immoveable  pn 
ties  which  she  then  had  and  her  entire  moi 
able  property  to  her  son's  son,  Taruckns 
Sircar.  She  then  proceeds  to  appoint  tl 
defendant  Prosono  Coomar  Ghose  execat 
and  manager  during  his  minority,  and 
declare  that  the  whole  estate  should  go 
Prosono  Coomar  Ghose  absolutely  in 
event  of  Tarucknath  Sircar  dying  a  mini 
without  issue,  or  of  his  renouncing 
Hindoo  religion. 

The  suit  is  brought  by  Tarucknath 
car  who  claims  the  whole  of  the  propertyij 
and  he  asked  that  it  might  be  declared  tl 
under  and  by  virtue  of  the  will  of  Hun 
nundo  Sircar,  Luckeymoney  Dossee  had 
power  to  devise  the  property  included  thcrcii 
Mr.  Justice  Macpherson  made  a  decree  ^ 
the  plaintiff's  favor,  holding  that  the 
of  Hurronundo  Sircar  must  be  read 
merely  making  over  the  property  to  the 
to  be  held  by  her  in  trust  for  the  infant  heh 
He  says  in  his  judgment,  there  is  no  don) 
that  the  question  which  has  been  raised  ii 
one  of  great  importance  to  Hindoos,  as  b< 
ing  upon  the  question  of  the  principles  uj 
which  the  Courts  ought  to  act  in  constraii 
wills  made  by  Hindoos.  I  quite  agree  to  thbj 
but  it  appears  to  me  that  the  principles  upott 
which  the  Courts  ought  to  act  have  beeft 
authoritatively  determined,  and  in  the  present 
case  we  have  only  to  apply  them.  In  Sree* 
mutty  Soorjeemoney  Dossee  vs,  Denobundi 
Mullick,  6  Moore's  I.  A.  526,*  the  JadiciJ 
Committee  (p.  550)  say :  *•  The  Hindoo  La^ 
no  less  than  the  English  Law,  points  to 
intention  as  the  element  by  which  we  are 
be  guided  in  determining  the  effect  of 
testamentary  disposition ;  nor,  so  far  as 
are  aware,  is  there  any  difference  betwe< 
the  one  law  and  the  other  as  to  the  materia 
from  which  the  intention  is  to  be  coUecu 
Primarily  the  words  of  the  will  are  to  M 
considered.    They  convey  the  expression  ol 
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testator's  wishes;  but  the  meaning  to  be 
bed  to  them  may  be  affected  bysurround- 
circumstances,  and  where  this  is  the  case, 
circumstances  no  doubt  must  be  regard- 
Amongst  the  circumstances  thus  to  be 
rded   is  the  law  of  the   country   under 
kh  the  will  is  made,  and  its  dispositions 
to  be  carried  out.     If  that  law  has  at- 
d  to  particular  words  a  particular  mean- 
;  or  to  a  particular  disposition  a  particular 
it  must  be  assumed  that  the  testator,  in 
imposition  which  he  has  made,  had  regard 
that  meaning,  or  to  that  effect,  unless  the 
ge   of    the   will   or    the    surrounding 
stances     displace     that     assumption. 
are,    as  we  think,  the  principles  by 
ch  we  ought  to  be  guided  in  determining 
case  before  us  ;  and  we  must  first,  there- 
consider  what  was  the  intention  of  the 
tor  to  be  collected  from  the  words  of 
will." 

though  the  will  was  signed  by  the 
or  in  Bengali,  I  think  it  must  now  be 
Mmed  that  it  was  explained  to  him,  and 
he  understood  its  meaning.  If  it  was 
and  be  did  not  understand  what  he  was 
ng.  there  would  be  no  question  of  con- 
iction,  for  it  would  not  be  his  will.  Pro- 
of it  was  granted  by  the  Supreme  Court, 
its  validity  has  never  been  questioned. 
Justice  Macpherson  says  he  has  no  doubt 
whole  family  thought  that  Luckeymoney 
absolute  owner  of  the  property,  and  had 
right  to  dispose  of  it  at  pleasure.  It 
ears  to  me  that  the  words  of  this  will 
equivocally  show  that  it  was  the  testator's 
iention  that  his  wife  should  become  the 
ftolute  owner  of  all  his  property.  That  is 
B  meaning  which  the  law  has  attached  to 
\  words  he  has  used,  and  there  is  nothing 
,  the  language  of  the  will  to  displace  the 
Sumption  that  he  had  regard  to  it ;  for  the 
pointment  of  his  wife  as  sole  executrix  is 
e  with  the  view  to  complete  the  gift  and 
Ikbie  her  to  obtain  probate. 

e  surrounding  circumstances  are  as 
'•  J  astice  Macpherson  says,  that  the  testator 
a  Hindoo,  and  that  he  had  at  the  time 
infant  sons,  and  there  was  no  reason  why 
li  should  desire  to  disinherit  them.  We 
banot  tell  what  reason  he  had  for  making  a 
iill,  but  the  fact  of  his  doing  so  shows,  in 
|gr  opinion,  that  he  intended  his  wife  to  be 
Imething  more  than  a  trustee  and  manager 
ir  the  infant  heirs,  as  she  would  have  been 
Kh  if  he  had  not  made  a  will.  It  is  not 
»be  assumed  that  he  made  this  will  with- 
Int  reason,  and  if  he,  a  Hindoo,  thought  it 
^bt  to  make  a  will^  it  may  well  be   that  he 


thought  he  might  leave  to  his  wife  to  make  a 
proper  disposition  of  his  property  amongst 
his  family.  The  learned  Judge  has  declared 
her  to  be  a  trustee  when  the  will  contains  no 
words  whatever  to  create  a  trust.  It  is  not,  in 
my  opinion,  necessary  that  there  should  be 
an  express  declaration  of  his  desire,  or  inten- 
tion to  disinherit  his  sons,  if  there  is  an 
actual  gift  to  some  other  person  expressed  in 
clear  and  unequivocal  words,  and  I  most 
respectfully  dissent  from  the  dictum  of  Mr. 
Justice  Phear  in  the  unreported  case  referred 
to ;  nor  can  I  agree  with  Mr.  Justice  Macpher- 
son in  thinking  that  there  is  no  indication 
of  a  desire  to  disinherit  his  sons.  Allowing 
that  a  Hindoo  is  less  likely  than  any  othir 
person  to  disinherit  his  sons,  it  still  appears 
'to  me  that  his  desire  and  intention  to  do  so 
may  be  shown,  as  in  the  case  of  another  per- 
son, by  the  disposition  he  makes  of  his  pro- 
perty. 

Upon  the  construction  which,  I  think,  I 
must  put  upon  this  will,  the  point  taken  by 
the  Counsel  for  the  respondent,  the  plaintiff, 
that  the  property,  being  the  gift  of  a  hus- 
band to  his  wife,  was  inalienable,  and  on  her 
death  would  descend  to  the  heirs  of  the  hus- 
band, does  not  arise.  The  husband  has  given 
to  his  wife  an  absolute  power  of  disposing 
of  the  property,  which  she  has  exercised. 
This  was  not  an  ordinary  gift  by  the  hus- 
band to  his  wife,  to  which  the  authorities 
cited  might  apply. 

I  think,  therefore,  that  the  decree  should 
be  reversed,  and  the  suit  be  dismissed  with 
costs  on  scale  No.  2,  including  the  costs  of, 
the  appeal. 

Markby^  J»^  concurred. 


The  4th  January  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Amendment  of  Plaint— Act  VIII.  (B.  C.)  of 

1869,  s.  30. 

In  the  Matter  of 
Gobind  Chunder  Bose,  Petitioner ^ 

versus 

Bykuntnath  Ghose,  Opposite  Party, 

Baboo  Romesh  Chunder  Mitler  for 
Petitioner. 

Baboo  Oopendro  Chunder  Bose  for 
Opposite  Party. 
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Where  a  suit  has  been  erroneously  brou^^ht  under  Act 
VIII.  (B.C.)  of  1869,  s.  30,  and  plaintiff  applies  to  have 
his  plaint  amended,  the  suit  should  not  be  dismissed,  but 
some  order  should  be  passed  on  the  application. 

Kemp,  J, — In  this  case  we  think  that, 
inasmuch  as  the  petitioner  presented  an 
application  to  the  Court  below  to  have  the 
plaint  amended  to  this  extent,  namely,  as  far 
as  it  was  recited  therein  that  the  suit  was 
brought  under  section  30,  Act  VIII.  of  1869, 
the  Court  below  ought  to  have  passed  some 
order  with  reference  to  that  application  instead 
of  dismissing  the  plaintiff's  suit,  because  he 
held  that,  under  the  provisions  of  section  30, 
Act  VIII.  of  1869,  the  plaintiff  not  being  the 
employer  of  the  gomashta,  the  defendant  in 
the  suit,  could  not  bring  a  suit  under  that  Act. 
We,  therefore,  direct  the  Moonsiff  to  allow 
the  plaintiff  to  amend  his  plaint  and  to  take 
up  the  case  under  the  provisions  of  Act  VIII. 
of  1859.  We  think,  however,  that  the  costs  of 
this  application  must  be  borne  by  the  peti- 
tioner, inasmuch  as.it  was  on  account  of  his 
own  erroneous  application  of  the  law  that  this 
order  became  necessary.  The  petitioner  will, 
therefore,  pay  the  costs  of  this  application. 


The  4th  January  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Execution  —  Obstruction  to  Possession  •—  Act 
VIII.  of  1859,  ss.  226  and  230. 

In  the  Matter  of 
Bibee  Mahtab  Koomaree,  Petitioner, 

Bahoos  Sreenath  Doss  and  Rash  Beharee 
Ghose  for  Petitioner. 

A  third  party  having  petitioned  the  Court  below,  stat- 
ingf  that  she  was  in  possession  of  certain  property  which 
a  decree-holder  had  attempted  to  take  in  execution,  and 
that  the  judgment-debtor  had  no  title  in  it,  that  Court 
passed  an  order  that  the  application  must  remain  in  the 
serishta  as  the  decree-hoiaer  had  given  a  receipt  for 
possession  : 

Held  that  this  was  tantamount  to  no  order,  and  that 
the  Court  could  not  be  put  in  motion  under  section  226  of 
the  Code  of  Civil  Procedure  without  an  application  from 
the  decree-holder  under  that  section  : 

Held  that  the  lower  Court  ought  to  have  made  some 
inquiry  j  but  the  High  Court  could  not  interfere  as  the 
third  party  had  not  applied  under  section  230. 

Kemp,  y. — This  is  an  application  on  the 
part  of  Bibee  Mahtab  Koomaree.  It  appears 
that  one  Sharoda  Pershad  Mullick  obtained  a 
decree  against  Roy  Luchmeeput  Singh.  The 
decree-holder  attempted  to  take  possession  of 
the  property  decreed,  and  an  officer  of  the 
Court  was  deputed  who  was  obstructed  by 


the  petitioner.  The  officer  reported  his 
inability  to  give  possession  to  the  decree* 
holder.  The  petitioner  before  us  appears  to 
have  presented  a  petition  to  the  Court  below, 
stating  that  she  was  in  possession  of  the  pro- 
perty, and  that  the  judgment-debtor  has  no 
title  whatever  in  the  property.  Upon  this,  the 
Subordinate  Judge  passed  the  following 
order,  namely,  that,  inasmuch  as  the  decree- 
holder  had  given  a  receipt  for  possession,  tha 
petitioner's  application  must  remain  in  tbe- 
serishta.  Such  an  order  is  tantamount  to 
no  order  at  all.  It  does  not  appear  in  thit 
case  that  the  decree-holder  has  made  any 
application  to  the  Court  under  section  Jth^ 
and  it  is  only  on  an  application  from  tht 
decree-holder  that  the  Court  can  be  put  \% 
motion  under  that  section.  Under  sectiotj 
230,  the  petitioner,  who  is  a  third  party  other: 
than  the  defendant  in  the  suit,  if  dispossessed] 
of  any  property  under  the  decree,  coold; 
have  applied  to  the  Court,  and  on  such  appli- 
cation being  made,  the  Court,  after  examia** 
ing  the  applicant,  and  ascertaining  that  th 
was  probable  cause  for  making  the  appli 
tion,  could  have  proceeded  to  investigate 
matter  in  dispute;  but  no  such  applicati 
appears  to  have  been  made  by  the  petitionee 
before  us.  This  Court  therefore  cannot  inter 
fere  in  this  matter,  although  we  think  i 
the  Subordinate  Judge  ought  to  have  m 
some  inquiry  into  the  case,  and  not  to  ha 
passed  an  order  directing  the  petition  to 
filed  on  the  record. 


The  4th  January  1873. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Adoption— Res  Adjudicata— Act  VIII.  of  i^ 

s.  2. 

Case  No.  212  of  1871. 

Regular  Appeal  from  a  decision  passed  if 
the  Judge  of  Rajshahye,  dated  the  jri 
August  i8yt, 

Kristo  Beharee  Roy  (Plaintiff),  Appellani, 

versus 

Bunwaree  Loll  Roy  and  another  (Defendanis), 

Respondents, 
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r.y.  T.  Woodroffe  and  Bahoos  Unnoda 
ftrthad  Banerjee,  Kash  Beharee  Ghost, 
tnd  laur  Chunder  Chuckerbutly  for  Ap- 
pellant. 

\e  Advocate-General  and  Bahoos  Sreenalh 
Dois  and  Bhuggobutty  Churn  Ghose  for 
Respondents. 

L«it  to  set  aside  the  alleged  adoption  of  defendant, 
RUdi  tbe  adopting:  mother  was  made  a  party,  was 
Ho  be  barred  by  Act  VIII.  of  1859.  s.  2,  because  the 
^issae,  i.e  ,  that  of  the  validity  or  otherwise  of  the 
■don,  had  been  tried,  not  incidentally  or  collaterally, 
Isubstantiolly,  in  former  suits,  in  which  the  same 
litiff  ^nd  defendant  were  in  direct  contest,  although 
Uhole  of  the  estale  to  which  the  parties  claimed  to 
ffeirs  was  not  then  at  stake,  but  only  a  portion 

leof- 

Kimp.J.—THK,  plaintiff  is  the  appellant. 
jte  suit  is  brought  to  set  aside  the  alleged 
bption  of  the  defendant  No.  2,  Bunwaree 
IttRoj.  The  adopting  mother,  Brojessuree 
Itowdhrain,  is  made  a  party  to  the  suit. 

he  plaint  recites  that  the  late  Gour  Soon- 
Roy  died  on  the  5th  of  Falgoon  1240, 
ing  a  widow,  the  defendant  Brojessuree 
iwdhrain,  and  the  plaintiff,  the  son  of  the 
ternal  uncle  of  the  late  Gour  Soondur 
y;  that  no  deed  of  permission  to  adopt 
I  executed  by  the  late  Gour  Soondur  Roy ; 
Uhe  defendant  Brojessurree  purchased  the 
endant  Bunwaree  Loll  Roy,  and  illegally 
jpted  bim  with  a  view  to  defraud  the  plain- 
,  who  is  the  reversioner.  The  plaint  then 
ceds  to  state  thai  several  admissions  were 
acted  from  him  (the  plaintiff)  by  holding 
various  pretexts  and  hopes,  and  exciting 
brs,  which  tend  to  support  the  alleged 
poption. 

The  plaint  is  dated  the  28th  February 
bi.  The  plaintiff,  on  the  29th  June  1871, 
pi  a  written  statement  briefly  to  the  foUow- 
g  edcct:  That  the  plaintiff,  being  ignorant 
lit  he  was  the  legal  heir  of  the  late  Gour 
Jttidur  Roy,  through  solicitations,  sub- 
inbed  his  name  as  a  witness  to  the  spurious 
)itputro  or  deed  of  gift ;  that,  subsequently, 
Metendant,  Bunwaree  Loll  Roy,  brought 
tail  in  the  Court  of  the  Principal  Sudder 
lAeen  to  set  aside  the  plaintiff's  putnee  right 
"ouzah  Nursingpjre,  and  to  obtain  pos- 
oa  of  that  estate ;  that  the  defendant, 
waree  Loll  Roy,  prevailed  upon  the 
iiiff,  by  holding  out  hopes  and  exciting 
{s,  to  sign  a  written  statement,  an  ekrar, 
a  solehnama  containing  false  statements 
aft  admission  of  the  defendant's  adoption  ; 
these  statements  are  false  and  unfound- 
that  shortly  after  these  fraudulent  pro- 
ings,  in  a  siiit  brought  by  the  defendant 


Bunwaree  Loll  Roy  against  Pearee  Mohun 
Mullick  and  others  to  set  aside  a  putnee, 
an  issue  was  "  incidentally "  raised  with 
reference  to  the  adoption  of  Bunwaree  Loll 
Roy  ;  that  the  plaintiff  appeared  in  that  case 
under  section  73,  Act  VIIL  of  1859,  and 
took  exception  to  the  adoption,  the  result  of 
that  suit  being  that,  on  special  appeal,  the 
High  Court  held  that  the  admissions  of  the 
plaintiff  were  not  prejudicial  to  his  rights, 
and  did  not  operate  as  an  estoppel  to  his 
claim. 

The  defendant,  Bunwaree  Loll  Roy,  filed 
a  written  statement  on  the  12th  of  July 
187 1,  briefly  to  this  effect,  viz,,  that  the  suit 
of  the  plaintiff  is  barred  under  section  2, 
Act  VIIL  of  1859;  that  the  suit  is  barred 
by  the  Statute  of  Limitations,  inasmuch  as  it 
has  not  been  instituted  within  twelve  years 
from  the  date  of  the  defendant's  adoption  ; 
that  the  plaintiff  held  several  very  valu- 
able mehals  belonging  to  the  estate  of  the 
defendant's  father  on  the  allegation  of  a 
putnee  pottah  granted  to  him  by  the  defend- 
ant's grandmother,  Hemlutta  Chowdhrain  ; 
that  on  the  defendant  aitaining  majority,  he 
brought  a  suit,  No.  96  of  1861,  in  the  Court 
of  the  Principal  Sudder  Ameen,  to  recover 
khas  possession  of  these  mehals  by  cancel- 
ment  of  the  putnee.  The  defendant  in  that 
suit,  the  plaintiff  in  the  present  suit,  entered 
into  an  agreement  with  the  defendant  in  this 
suit,  on  the  loth  Jeyt  1268,  and  also  executed 
an  ekrar  of  the  same  date,  whereby  the 
present  plaintiff  clearly  admitted  the  genuine- 
ness and  validity  of  the  deed  of  permission 
to  adopt  and  the  deed  of  gift,  as  also  that 
the  adoption  was  good  and  valid.  Further, 
that  in  his  deposition  the  plaintiff  has  made 
the  same  admissions ;  that  since  the  defendant 
has  attained  majority,  the  plaintiff  has  been 
employed  in  his  service  as  a  sezawal,  and  has 
treated  the  defendant  as  the  adopted  son  of 
the  late  Gour  Soondur  Roy. 

The  Officiating  Judge  of  Rajshahye,  on 
the  3rd  August  1 87 1,  dismissed  the  plaintiff's 
suit. 

The  Judge,  on  the  issue  of  the  twelve 
years'  limitation,  is  of  opinion  that  the  plaintiff 
can  sue  at  any  time  within  twelve  years  after 
the  death  of  Brojessuree  Chowdhrain,  the 
alleged  adopting  mother  of  Bunwaree  Loll 
Roy.  A  Full  Bench  ruling,  dated  2nd  Septem- 
ber 1869,  to  be  found  in  volume  XII.  of  the 
Weekly  Reporter,  is  quoted  in  support  of  this 
finding. 

As  regards  the  question  whether  the  suit 
is  barrred  under  section  2,  Act  VIII.  of  1859, 
the  Judge  finds  that  it  is  manifest  that  the 
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question  of  the  validity  of  the  adoption  of 
Bunwaree  Loll  Roy  was  raised  by  the  defen- 
dants in  previous  suits,nuinbered  1 18  and  1 19, 
of  1 861  ;  and  that  the  present  plaintiff  came 
forward  and  contested  the  title  of  Bunwaree 
Loll  Roy  ;  that  the  validity  of  the  adoption 
of  the  said  Bunwaree  Loll  Roy  was  not  inci- 
dentally raised  in  those  suits,  but  was  the 
"  primary  issue."  The  Judge  then  proceeds 
to  observe  that  '*  It  appears  Krishna  Beharee 
*'  (plaintiff  in  this  suit),  in  order  to  test  the 
"  validity  of  the  adoption,  and  probably  to  save 
"  expense  and  delay,  came  forward,  and  at 
'^  his  own  request,was  made  a  parly  to  the  suits 
*'  Nos.  118  and  119,  and  obtained  a  hearing, 
**  but  failed  in  his  object.  Clearly  then,  when 
"  he  came  to  the  Court,  and  asked  for  a  hear- 
'^  ing,  and  it  was  granted  to  him,  and  the  issue 
*'  was  one  not  incidentally  bearing  on  the  mat- 
"  ter  of  the  suit,  but  was  the  primary  and  the 
"  chief  issue  bearing  on  the  suit,  it  must  be 
"  held  that  the  questions  now  raised,  viz.,  the 
"  validity  of  the  adoption  and  the  binding 
''  nature  of  Krishna  Beharee's  admissions, 
"  were  tried  and  determined  by  a  competent 
"  Court."  For  these  reasons,  which  have 
been  briefly  stated,  the  Judge  held  that  the 
plaintiff's  suit  was  barred  by  section  2,  Act 
Vin.  of  1859. 

On  the  question  whether  the  suit  was  barred 
owing  to  the  admissions  of  the  plaintiff, 
the  Judge  found  that,  as  the  suit  of  plaintiff 
had  not  been  instituted  within  six  years  from 
the  date  on  which  the  plaintiff  admits  he 
became  aware  of  the  frauds  alleged  to  have 
been  practised  upon  him,  and  whereby  he  was 
induced  to  make  those  admissions,  it  is  barred. 

In  appeal  the  following  grounds  are 
raised  : — 

ist. — The  Judge  is  wrong  in  holding  that 
the  suit  is  barred  under  section  2,  Act  VIII. 
of  1859. 

2nd. — The  Judge  is  wrong  in  ruling  that 
the  limitation  of  six  years  applies  to  the 
claim. 

jrds — That  the  Judge  is  wrong  in  treating 
the  alleged  admissions  as  estoppels,  and  in 
entering  at  all  into  the  adjudication  of  the 
third  issue  raised  before  him,  without  first 
deciding  whether  those  admissions  were 
obtained  by  fraud  as  alleged  by  the  appel- 
lant. 

After  hearing  the  arguments  of  Mr. 
Woodrofife  for  the  appellant,  and  the  Advo- 
cate-General for  the  respondent,  we  entirely 
concur  in  the  decision  of  the  Judge  on  the 
2nd  issue  raised  before  him,  t/Zs.,  that  the  suit 
is  barred  under  section  2,  Act  VIII.  of  1859. 
On  referring  to  the  proceedings  in  the  former 


suits  Nos.  1 18  and  1 19,  to  which  the  plaintiff 
in  this  suit  was  a  party,  we  find  that  the 
plaintiff  and  the  defendant  Bunwaree  LoU 
Roy  were  in  direct  contest  with  each  othe^l 
and  had  a  full  opportunity  of  exerting  their; 
respective  rights.  The  subject-mitter  of! 
those  former  suits  was  substantially  the  sam< 
and  the  parties  really  and  effectively  inter- 
ested were  the  same.  The  issues  involve 
were  the  same  in  substance  as  in  the  present] 
suit,  although  there  may  be  some  differed 
in  the  amount  at  which  the  present  suit  isj 
laid.  There  can,  we  think,  be  no  donl 
that  in  the  former  suit,  an  issue  was  tri( 
not  incidentally,  nor  collaterally,  but  sub-j 
stantially,  and  a  competent  Court  decided  in] 
the  presence  of  the  present  plaintiff  that  t)wj 
defendant,  Bunwaree  Lall  Roy,  was  the  leg: 
adopted  son  of  the  late  Gour  Soondur  R( 
It  may  be  that  in  the  suits  Nos.  1 18  and  ii| 
the  whole  of  the  estate  of  Gour  Soondi 
Roy  was  not  at  stake,  but  only  a  portion 
it;  still  the  fact  of  the  validity  or  otherwii 
of  the  adoption  of  Bunwaree  Lall  Roy 
fully  tried  and  decided  in  favor  of 
present  defendant,  Bunwaree  Lall  Roy. 

We  also  find  that  the  present  plaintil 
when  appealing  specially  to  this  Co( 
against  the  former  decision,  seems  to  \\^^ 
treated  that  decision  as  disposing  of  tl 
question  of  the  adoption  of  Bunwaree 
Roy;  for  amongst  the  grounds  of  spe< 
appeal  is  the  following ; — 

"The  decision  of  the  learned  Judge  qut 
'*  the  adoption  evinces  a  substantial  defect 
'*  investigation,  inasmuch  as  your  petitioner'if 
"  material  witnesses,  Bissessuree  Chowdhi 
"  and  others,  have  not  been  examined.  " 

The  learned  Judges  who  tried  the  spec 
appeal  observed  in  their  decision,  which 
dated  the  ist  of  August  1864,  that  t 
appellant  before  them,  plaintiff  in  the  pre 
suit,  "  was  properly  made  a  party  to  t 
**  former  suit  /or  the  purpose  of  €oniesti\ 
"  the  issue  raised  therein  concerning^  l 
"  plaintiff's  adoption.'^*   The  Judges  furth 

- 1>  f     t    .  •  .L-      •.      remarked     that     '* 

•  Defendant  m  this  suit.      ,,  ..     .  .    j 

"was  not  stated, 
**  was  it  probable,  that  the  error  commit 
"  in  not  recalling  certain  witnesses  who  ' 

J. D,  •  .a  •   4U-      -^        " ^fic"  examined 
t  Platnt.ff  m  this  suit.       ,  ^^^^  ^^^  appellant 

"  intervened  (in  order  to  give  the  appellant 
**  opportunity  of  cross-examining  them)   ha 
"  in  the  case  before  them,  produced  error 
*'  defect  in  the  decision  upon  the  merits. " 

We  dismiss  the  appeal  with  costs  of 
Courts  payable  by  the  appellant. 
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The  1 2th  December  1872. 

j  Present: 

r  James  W.  Colvile^  Sir  Barnes  Peacock, 
iSir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

sfeocy — Indigo — Purchase  in  a  rising  Market. 

Appeal  from  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal* 

Betts  and  others 

verus 

Arbuthnot  and  Co. 

« 

Is  baying  indigo  seed  in  a  rising  market  under 

to  purchase  on  the  most  favorable  terras  cannot 

nt  by  sowing  a  sample  and  waiting  before  they 

to  sec  whether  it  will  germinate.  They  are  only 

to  s^  to  the  best  of  .their  judgment,  and  to  use 

^   care  and  skill  as  agents  in  purchasing  what  they 

ordered  to  purchase,  and  their  action  cannot  be 

l£ated  unless  they  are  shown  to  have  been  guilty  of 

fcence. 

tHis  is  a  suit  brought  by  Messrs.  Ar- 
Sinot  and  Company,  who  are  merchants 
I  agents  at  Madras,  against  Mr.  Bettsand 
j  partners,  who  are  indigo  planters  in 
f^al.  The  suit  is  brought  to  recover  the 
^  of  certain  indigo  seed  which  Messrs. 
bnthnot  and  Company  purchased  as 
tuts  for  Mr.  Betts  and  his  partners,  under 
tractions  received  from  them.  In  one  of 
I  earliest  letters  from  Messrs.  Arbuthnot 
I  Company,  they  say:  "At  the  request 
f  Mr.  Herklots,  of  Coonoor"  (Mr. 
Iklots  was  a  friend  of  Mr.  Betts),  *'  we 
irite  to  inform  you  that  indigo  seed  of  this 
ear's  growth  is  now  available  here,  and 
lat  supplies  will  continue  to  come  in  for 
le  next  two  or  three  months.  The  present 
fcice  is  Rs.  6-4  to  6-8  per  maund,  but  the 
emand  is  so  great  that  we  expect  to  see 
bortly  a  considerable  rise.  If  you  send  us 
a  order,  we  will  endeavour  to  execute  it 
I  the  best  of  your  interests."  It  appears 
i;  at  first,  Mr.  Herklots  inquired  of 
issrs.  Arbuthnot  and  Company  whether  they 
dd  buy  2,000  maunds,  which  was  a  much 
ger  quantity  than  the  defendants  wanted 
•ow  in  the  following  October.  The  pro- 
lility  is  that  when  Mr.  Betts  instructed 
iKrs.  Arbuthnot  and  Company  to  purchase, 
f  were  purchasing  upon  speculation,  in- 
diag  to  pay  the  price  of  the  seed  out  of  the 
ocy  to  be  obtained  by  re-selling  it.  There 

From  the  judgment  of  Couch,  C.J.,  and  L.  S.  Jack- 
f«od  Glover,  J  J.,  in  Regular  Appeal  No.  51  of  1870, 
ided  26ch  July  1870. 
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is  no  doubt  that  the  defendants  were  not  pre- 
pared to  pay  for  the  seed,  and  it  was  unlikely 
that  they  would  be  buying  seed  in  February  to 
sow  in  October,  when  they  had  not  the  means 
to  pay  for  it.  Mr.  Betts,  by  a  letter  of  the 
13th  February,  instructed  Messrs.  Arbuthnot 
and  Company  to  purchase  for  him  1,000 
maunds  upon  the  most  favorable  terms.  He 
says,  "  best  fresh  indigo  seed  ;  "  but  he  sent 
them  a  telegram  afterwards,  instructing  them 
to  buy,  not  the  "  best,"  as  requested  in  the 
letter,  but  "fresh,  good."  According  to  th^ 
evidence  of  Mr.  Betts  himself,  what  he  in*- 
structed  Messrs.  Arbuthnot  and  Company  to 
purchase  was,  ''  one  thousand  maunds  indigo 
seed,  fresh,  good,  on  most  favorable  terms." 
Having  received  a  letter  of  the  25th  Feb- 
ruary, informing  him  that  Messrs.  Arbuthnot 
and  Company  had  purchased  at  the  rate  of 
10  rupees  per  maund,  Mr.  Betts  writes  on 
the  6th  March  the  following  letter:  "Yes- 
"  terday  I  despatched  a  telegram  to  you  to  the 
"  effect  that  the  seed  I  ordered  must  be  fresh 
"  and  good."  That  "  yesterday  "  was  the  5th 
of  March.  He  had  received  Messrs.  Arbuth- 
not and  Company's  letter  on  the  2nd,  stating 
that  they  had  actually  purchased.  Then  why 
should  he  immediately  send  off  a  telegram  to 
say  that  he  hoped  the  seed  would  be  fresh  and 
good  ?  He  had  instructed  Messrs.  Arbuthnot 
and  Company  to  buy  fresh  and  good ;  why^ 
should  he  suppose  that  they  had  not  bought 
fresh  and  good  ?  And  yet  he  thinks  it  neces- 
sary, on  the  5lh  of  March,  to  send  a  telegraia 
to  them  to  say  that  the  seed  which  he  ordered- 
must  be  fresh  and  good,  as  he  needs  it  for  his 
October  sowings.  "  And  I  now  beg  to  advise 
"  you  that  if  the  seed  is  not  of  this  descrip- 
"  tion," — why  should  he  suppose  that  it  was 
not  of  that  description  ?— "  that  is,  fresh^ 
"  and  such  as  1  sent  you  an  order  for,  you 
"  must  be  aware  that  it  would  be  ruinous 
"  to  sow  it.  Pray,  therefore,  kindly  exercise 
"  your  judgment  in  this  matter."  How  were 
they  to  exercise  their  judgment  ?  They  were- 
instructed  to  purchase,  and  they  had  pur-- 
chased.  Mr.  Betts  must  have  supposed  thati 
they  had  purchased  according  to  their  instruct 
tions,  and  he  must  have  known  that,  if  they 
had  not  purchased  according  to  their  instruc-; 
tions  or  used  due  diligence  in  carrying  out  his 
order,  he  was  not  bound  to  lake  it.  There 
was,  therefore,  no  necessity  to  write  that  letter 
if  the  transaction  really  was  such  as  Mr, 
Betts  would  have  it  supposed.  It  appears  that, 
when  Mr.  Betts  found  that  the  price  had 
risen  from  Rs.  6-4  to  Rs.  10  he  was  anxious 
to  get  out  of  his  contract.  It  is  clear  that 
he  was  not  able  to  pay.     He  afterwards  asks 
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Messrs.  Schoene  and  Company  whether 
they  can  sell  the  indigo  for  him,  and  when 
they  tell  him  that  Madras  Indigo  is  not 
saleable  in  Bengal » then,  for  the  second  time, 
he  asks  for  a  sample.  He  had  originally 
asked  for  a  sample ;  but  Messrs.  Arbuthnot 
and  Company  had  informed  him  that  the 
indigo  had  been  sent  to  Messrs.  Thomas 
and  Company  as  his  agents,  and  that  they 
would  give  him  a  sample.  He  was  satisfied 
with  that  answer,  and  did  not  aSk  again  for 
a  sample  until  he  was  informed  by  Messrs. 
Schoene  and  Company  that  they  could  not 
sell  the  indigo  for  him  to  advantage ;  then 
he  asks  for  a  sample,  and  a  sample  is  given 
to  him,  and  then  he  commences  his  experi- 
ments to  see  if  the  seed  will  germinate. 

Three  of  the  Judges  of  the  High  Court 
have  found  that  Messrs.  Arbuthnot  and 
Company  properly  discharged  their  duty 
as  agents.  Messrs.  Arbuthnot  and  Com- 
pany, although  they  did  state  in  their  plaint 
that  they  were  acting  as  sellers,  were  really 
only  agents  for  Mr.  Betts.  Having  purchased 
in  Madras  they  had  paid,  or  would  have  to 
pay,  the  person  from  whom  they  purchased ; 
they  were,  therefore,  in  the  nature  of  sellers, 
although  they  were  really  only  del  ere- 
den  agents.  It  was  necessary  for  Mr.  Betts, 
before  he  could  repudiate  what  his  agents 
had  done  for  him,  and  refuse  to  take  the 
indigo  and  to  pay  for  it,  to  show  affirma- 
tively that  Messrs.  Arbuthnot  and  Company 
had  been  guilty  of  negligence  in  executing 
^  order  which  he  had  given  them.  He 
deals  with  the  sample  when  he  gets  it  by 
sowing  it  and  testing  it.  Whether  that  test 
was  or  was  not  a  good  cme  it  is  not  necessary 
to  inquire,  for  Messrs.  Arbuthnot  and  Com- 
pany, when  they  were  buying  indigo  seed 
at  Madras  in  a  rising  market,  under  an 
order  to  purchase  on  the  most  favorable 
terms,  could  not  have  experimented  by  sow- 
ing a  sample  of  the  seed  and  waiting  eight 
or  ten  days  before  they  purchased  to  see 
whether  it  would  germinate.  They  were 
only  bound  to  act  to  the  best  of  their  judg- 
ment, and  to  use  proper  care  and  skill  as 
agents  in  purchasing  what  they  were  ordered 
to  purchase,  viz.y  good,  fresh  indigo  seed. 

Now,  did  Mr.  Beits  prove  that  Messrs. 
Arbuthnot  and  Company  had  not  fairly  and 
properly  executed  his  order  ?  It  appears  to 
their  Lordships  that  there  is  no  evidence  to 
that  effect,  and  they  agree  with  the  views 
which  the  learned  Judges  of  the  Court  below 
have  taken  that  Messrs.  Arbuthnot  and 
Company  did  fairly  and  properly  execute  the 
order.    The  Chief  Justice  says  :  "  Looking 


"  at  the  evidence,  I  can  see  no  reason 
''  distrusting  the  plaintiff's  case,  and  thii 
*'  that  they  did  not  perform  that  which 
*'  undertook  to  do  for  the  defendants,  nai 
"  to  purchase  good,  fresh  seed."  Mr.  Ji 
Louis  S.  Jackson  says :  "  I  have  no  d\pubt3 
"  Messrs.  Arbuthnot  and  Company,  as 
''of  the  defendant,  honestly  fulfilled 
*'  commission  intrusted  to  them,  and  thati 
"  plaintiffs  are  entitled  to  recover  the 
"  of  the  amount  they  claim  in  this 
with  the  exception  of  a  small  amount 
excess.  The  learned  Judge  of  the  first " 
did  not  try  the  case  upon  the  evidence. 
decided  against  the  plaintiff  on  the 
of  variance.  That  ground  has,  very  pro[ 
been  given  up  to-day«  and  has  been  admi 
that  the  Judge  ought  not  to  have  dismi 
the  plaintiff's  claim  upon  the  ground  off 
variance.  There  were  three  Judges  of  t 
High  Court,  and  they  were  ananimots 
coming  to  the  conclusion  that  Mi 
Arbuthnot  and  Company  did  properly 
honestly  fulfil  the  commission  which  had 
intrusted  to  them. 

Their  Lordships,  therefore,  see  no 
for  interfering   with    the   judgment    of 
Court  below,  and  they  therefore  will  hi 
bly  advise  Her  Majesty  that  the  decistoti 
the  High  Court  be  affirmed  with  costs. 


The  nth  January  1873. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkani 

Mitter,  fudges. 

Manager— Act  VHI.'of  1759,  s.  a^s- 

Cases  No.  233  of  1872  and  No.  i  of  183 

Miscellaneous  Appeals  from  orders  passed 
ihe  Judge  of  West  Burdwan^  dated 
speciively  the  3rd  and  2*jth  July  1872. 

Huree  Sunkur  Mookerjee  (Judgment-d< 

Appellant, 

versus 

Jogendro  Coomar  Mookerjee  (Decree-hol( 

Respondent, 

Bahoo  Nil  Madhuh  Sen  for  Appellant 

Bahoos  Romesh  Chunder  Mitter,  Rash  Bl 
haree  Ghose,  and  Grish  Chunder  Gkos 
for  Respondent.  ] 
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tea  m^xa^T  had  been  appointed  under  s.  243,. 
I  Procedure  Code,  aher  hearing  the  arguments  on 
isdes,  the  Judge  was  held  not  to  be  justified  in  re- 
'ijbira  summarily  at  the  request  of  the  decree- 
r.  Mis  order  was  according^ly  set  aside  by  the  High 
;  as  well  as  a  subsequent  order  allowing  sale  of 
'  properties  attached,  which  properties  were  placed 
^  with  the  others  in  the  hanas  of  the  manager. 

xlovcr,  J, — The  parties  to  these  appeals 

father  and  son.    The  son  took  out  exe- 

n  in  satisfaction  of  a  decree  against  the 

er,  and,  after  consideration,  the  Judge,  un- 

:the  provisions  of  section  243  of  the  Civil 

ledure  Code,  appointed  a  manager  to  col- 

ihe  rents    of   the    lands   attached   for 

^arpose  of  satisfying  the  judgment-cre- 

^8  decree.    This  was  on  the  29th  April 

ri. 

the  3rd  July  1872,  the  Judge  removed 
manager.  No  reasons  are  given  in  the 
^nt,  except  that  the  order  was  passed 
^e  request  of  the  decree-holder.  When 
lager  is  appointed  under  section  243, 
I  appointment  is  made  after  hearing  the 
imeus  on  both  sides,  and  the  appointment 
Jrally  considered  one  which,  although 
primarily  in  the  interest  of  the  debtor, 
sewise  in  the  interest  of  all  parties  con- 
and  we  think  the  Judge  ought  not 
ive  removed  the  manager  so  summarily 
did  simply  at  the  request  of  the  decree- 
.ter.  No  reasons  have  been  assigned 
1 80  doing,  and  we  have  no  means  of 
Ning  why  the  appointment  made  in  1871' 
[quashed  in  1872.  We  also  find,  on 
png  to  the  record  of  the  other  appeal, 
t^on  the  same  day  that  the  manager  was 
bved,  the  son  took  out  execution  and 
phed  other  propenies  belonging  to  his 
ler,  and  had  a  proclamation  for  sale  subse- 
pAy  issued. 

|ow,  if  the  first  order  of  the  Judge  was 
togi  as  we  think  it  was,  and  if  he  was  not 
|fied  in  removing   the   manager  without 
Wng  the  objections  which  the  debtor  had 
Bwke,  it  would  follow  that  the  second  or- 
I  allowing  immediate  execution  with  re- 
ito  the  other  properties  is  wrong  also, 
I  is  lo  say,  if  the  order  passed  by  the  f 
i^  in  the  first  instancy  appointing  the 
jttger  was  passed  after  hearing  both  sides, 
l»»  therefore,  to  be  considered  as  having 
a  properly  made,  the  second  order  remov- 
,the  manager,  and  the  still  subsequent 
fallowing  sale  of  the  other  properties 
w»cd,  which  was  passed  without  hearing 

Kjections  of  the  other  side,  must  be  con- 
d  to  be  improper. 

WW  hearing  the  pleaders  on  both  sides. 


and  considering  the  relation  between  the  par- 
ties and  the  circumstances  arising  in  the  case, 
we  think  that  the  order  originally  passed  by 
the  Judge  appointing  the  manager  should  be 
upheld,  and  the  latter  order  removing  him 
without  assigning  any  reason  should  be  set 
aside ;  and  this  being  so,  it  follows  that  the 
subsequent  order  allowing  sale  of  the  other 
properties  since  attached  must  also  be  S6t 
aside.  The  result  of  our  order  is  that  the 
propertiesoriginally  placed  under  the  manager, 
as  well  as  those  subsequently  attached,  shoald 
both  remain  under  the  manager  appointed 
under  section  243,  and  from  the  proceeds 
of  those  properties  the  judgment-creditor 
will  be  entitled  to  have  his  decree  satisfied. 
This  order  will  not  prevent  the  Judge  from 
hereafter  removing  the  manager  now  appoint- 
ed, should  he  show  sufficient  reasons  for  the 
removal. 

Under  the  circumstances  of  the  case,  we 
make  no  order  as  to  costs. 

MitUr,  J, — I  concur  in  holding  that  the 
Judge  was  wrong  in- removing  the  manager, 
merely  because  the  judgment-creditor,  without 
showing  any  reason  whatever,  came  forward 
and  asked  him  to  do  so;  and  I  think  that,  under 
the  circumstances  of  the  case,  it  is  just  and 
equitable  that  we  should,  under  the  discretion 
vested  in  us  by  section  243,  order  that  the 
properties  subsequently  attached  should  not 
be  sold  immediately,  but  that  they  should  be 
placed  along  with  the  other  properties  in  the 
hands  of  the  manager. 


The  14th  January  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt„  Chief 
Justice^  and  the  Hon'ble  Charles  Pontifex, 
Judge, 

Bank — Bank  Manager^ Private  Agent — Bona 

fides. 

On  Appeal  from  the  judgment  of  the 
Hon'ble  A,  G,  Macpherson^  exercising 
the  ordinary  original  civil  jurisdiction  yT 
the  High  Court. 

F.  Beer  (Plaintiff),  Appellant, 

versus 

The  National  Bank  of  India  (Defendants), 

Respondents, 

Mr.  Lowe  and  Mr.  Woodroffe  for  Appellant. 

The  Officiating  Advocate-  General  and  Mr^ 
Phillips  for  Respondents. 
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A,  being  in  uncontrolled  management  of  the  National 

Bank  in  Calcutta,  and  purporting  to  act  under  a  power- 

of-attornev,  intended  to  be  given  to  him  in  his  private 

capacity,  but  addressed  to  him  as  "  Acting  Manager  of 

.the  National  Rank,'*  by  B,  a  constituent  of  the  National 

'Bank,  without  drawing  any  cheque  on  B's  account,  and 

'Simply  by  means  of  transferring  m  the  books  of  the  Bank 

Rs.  15,000  from  B's  deposit  account  with  the  Bank  to  the 

[account  of  one  C,  who  was  indebted  to  the  National  Bank, 

purported  to  make  an  advance  of  Rs.  15,000  from  B  to 

'C ;  whereas,  in  fact,  the  real  transaction  amounted  only 

•to  transferring  the  liability  of  C  to  that  extent  from  the 

'Bank  to  B : 

Held  that,  so  far  as  this  transaction  was  concerned, 

.A  could  not  divest  himself  of  his  character  of  Bank 

Manager,  and  that,  acting  as  the  asent  for  both  parties, 

,he  acted  to  the  prejudice  of  B  and  to  the  advantage  of 

the  Bank,  and  that  there  was,  in  fact,  a  breach  of  his 

•  duty  to  B  to  which  the  Bank  was  a  party. 

'  Hbld,  also,  that  A  was  not  able  under  the  power-of- 
attorney  to  bind  B  by  consenting  to  any  dealings  by  the 

'  Bank  or  C  with  goods  in  the  Bank's  godowns  which 
would  prejudice  B. 

The  judgment  of  Macpherson,  J.,  in  this 
case  was  as  follows  : — 

Macpherson,  7.— The  object  of  this  suit 

'is  to  recover  Rs.  15,000,  which  the  plaintiff 

alleges  he  has  lost  through  the  wrongful  acts 

and  defaults  of  the  defendants,  the  National 

Bank  of  India. 

■     The    plaintiff    had    an   ordinary   deposit 

•account  with  the  National  Bank,  but  was  him- 

"■self  in  Europe  in  the  early  part   of   1870. 

-Hearing   about   that  time    that   Mr.   David 

'Anderson,  a  personal  acquaintance  and  friend 

'of  his,  had  been  appointed  Manager  of  the 

-Calcutta  Branch  of  the  National  Bank,  he 

became  desirous  that  Anderson  should  act 

'as  his  attorney  and  agent  here.     In  order  to 

carry  out  this  desire,  he  sent  him  a  power- 

of-attorney,  dated  the  18th  February  1870, 

whereby  he  appointed  "  D.  Anderson,  Esq., 

Acting  Manager  of  the  National  Bank  of 

Calcutta,"  to  be  his  attorney. 

That  power,  on  the  face  of  it,  is  not  a 
-  power-of-attorney  to  the  National  Bank  of 
India.  It  is  not  drawji  as  powers-of-aitorney 
ordinarily  are  drawn  when  intended  to  be 
given  to  a  Bank  ;  for,  although  Anderson 
•Is  described  as  the  Acting  Manager  of  the 
Bank,  there  is  nothing  to  show  that  the 
<  plaintiff  intended  that  any  other  person 
acting  as  Manager  should  be  his  attorney. 

•  The  words  "  Acting  Manager,"  which  occur 
after  Anderson's  name,  were,  in  my  opinion, 
simply  descriptive  of  him,  and  do  not  mean 
to  say  that  this  power  is  given  to  him 
only  as  representing  the  Bank.  There  is 
no  doubt  that,  where   the   intention   is   to 

give  a  power  to  a  Bank,  the  practice  is  to 
make  the  instrument  applicable,  not  only 
-to  the  particular  Manager  whose  name  is 
jgiven,  but  to  any  other  person  who  may,  for 
the  time  being,  happen  to  be  Manager. 


However,  as  he  was  described  as 
Manager,  Mr.  Anderson  had  some  doubis] 
to  the  plaintiff's  intention,   and  (though 
wrote  to  the  plaintiff  that  he  believed 
he  meant  him  to  act  for  him  privately) 
thought   best*  to    treat    it    as    a  power- 
attorney  to  him  in  his  official  capacity,  audi 
acted  accordingly.     In  doing  so, 
as  it  seems  to  me,  simply  made  a  mis 
and  did  not  carry  out  the  intention  of 
plaintiff.     It  is  quite  evident  from  the  plaii 
iff's  two  letters  10  Anderson  (of  the  41b 
1 8th  February  1870) — one   prior  to 
the   power  and   one  covering   it — that 
plaintiff's  intention  was  to  give  the  power 
Anderson  in  his  private  capacity.     And 
plaintiff,  in  his  letter  of  the  23rd  of 
expressly  and  unequivocally  states  that 
was  his  intention.     The  plaintiff  now 
that  he  intended  to  appoint  the  Bank  and 
Anderson  individually ;  but  those  letters 
far  more  reliable  evidence  as  to  this 
than  the  plaintiff's  recollections  now- 
he  has  quarrelled  with  the  defendants — i 
what  were  his  intentions  in  February  iSyc 

Anderson  accepted  the  power  in  his  oS 
capacity ;  and   there   is   no  doubt  that, 
the  end  of  July   1870,  he,  as  represent 
the  Bank,  acted  as  the  plaintiff's  atu 
It  is  not    merely  that,  during   that 
when  signing  for  the  plaintiff,  he  signed 
"  Acting  Manager."     The  Bank  did  act 
the  plaintiff's  attorney,  and  did  charge 
mission  on  what  it  did.     This  appears 
from  the  general  accounts  rendered  by 
Bank   to  the  plaintiff,  and  in   the   d< 
accounts  of  certain  special  transactions, 
were  also  rendered. 

The  Advocate-General  repudiated  the  i 
of  the  Bank  being  by  any  possibility  liii 
for  what  was  done  while  Anderson  acted 
his  official  capacity  as  the  attorney  of 
plaintiff,  on  the  ground  that  it  is  beyond 
scope  of  a  Banker's  business  to  advise  a 
tomer  as  to  his  investments,  and  to  exerd 
a  discretion  for  him  as  to  them.  It  Is  ub 
necessary  for  me  to  decide  whether  his  coi^ 
tention  is  right  or  not,  but  I  may  rem; 
that  there  are  cases  (of  which  Melville 
Doidge,  18  L.  J.,  C.  P.,  7,  is  one)  in  wbi 
Banks  have  given  extra  accommodation 
customers,  and  in  which  it  has  been  h 
that  their  so  doing  was  not  beyond  xhA 
powers,  though  not  customary.  The  qa 
tion,  however,  is  immaterial  in  this  case,  b«^ 
cause  I  do  not  think  that  Anderson  waij 
acting  in  his  official  capacity  as  attorney  foi 
the  plaintiff  at  the  time  of  the  transaction  «q 
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Ar  Rs.  15,000,  wbich  is  the  real  subject 
dispute  in  this  suit. 

Anderson  havini^  written  to  the  plaintiff 
^  be  found  himself  trammelled  by  having 
(act  for  him  in  his  official  capacity,  and 
^  be  wished  10  have  a  fresh  power  sent 
(addressed  to  him  as  a  private  individual, 
I  plaintiff,  in  July  1870,  sent  him  such  a 
ber.  It  reached  Calcutta  about  the  end 
[that  month  or  the  beginning  of  August ; 
"  I  find,  as  a  fact,  that,  from  about  that 
f,  Anderson  ceased  to  act  in  his  official 
ity  for  the  plaintiff,  and  that  he  thence- 
transacted  all  his  business  in  his  pri- 
f  capacity.  He  gave  orders  to  his  subor- 
lates  in  the  Bank  that  commission  was  no 
iger  to  be  charged  on  the  transactions  of 
r  plaintiff,  and  he  changed  his  mode  of 
^Qg  receipts,  &c  ,  usually  signing  simply 
\  own  name  as  attorney  for  the  plaintiff, 
Itead  of  signing,   as   formerly,   as   Bank 

Ci;er.  But  although  Anderson  thus 
ed  his  mode  of  acting,  he  never  for- 
|iDy  produced  or  made  use  of  the  second 
jver  wbich  the  plaintiff  had  sent  him.  He 
f(ereven  had  the  Indian  Stamp  impressed 
RHi  it;  and  on  the  X9th  of  Augast,  in 
knowledging  receipt  of  the  power,  he  wrote 
[the  plaintiff  that  he  had  not  yet  found  it 
Msary  to  act  under  it.  He  says  that  the 
Iginal  power  turned  out  to  be  sufficient  for 
i  purposes,  and  that,  although  he  had  at 
It  acted  under  it  as  Bank  Manager,  he 
nd  that  his  dealings  in  his  private  capa- 
p  nnder  it  were  practically  never  ques- 
ted, and  therefore  he  went  on  acting 
pier  it,  thongh  he  had  changed  the  character 
Swhich  he  acted.  I  believe  that  this  is  really 
ft  true  state  of  the  case — that  Anderson,  in 
p,  became  aware  that  he  had  made  a  mistake 
(treating  the  first  power,  as  addressed  to 
^  officially ;  and  that  from  August  he,  as 
jwere,  reverted  to  what  should  have  been 
i  position  throughout.  As  1  have  already 
W,  ia  my  opinion,  the  power,  but  for  the 
ppretaiion  which  he  himself  put  upon  it, 
ffibt  perfectly  well  have  been  used  by  him 
lalong  in  his  private  capacity. 
S  should  add  that,  even  after  Anderson 
hfied  to  act  for  the  plaintiff  on  behalf  of 
p  Bank,  he  continued  to  use  the  defend- 
^'s  establishment  for  the  purposes  of  the 
intiff's  business.  The  or4^'  accounts,  too, 
ered  by  Anderson,  apart  from  private 
were  regular  Bank  accounts  signed 
the  Bank  accountant  and  other  officials, 
rendered  monthly.  Mr.  Chalmers,  the 
it  Manager,  but  who  then  was  account- 
under     Mr.    Anderson,    says      these 


accounts  were  merely  such  accounts  as  the 
Bank  renders  to  all  absent  depositors  ;  but 
I  think  this  is  not  quite  so,  as  more  details 
are  given  than,  according  to  my  experience, 
are  usually  given  in  ordinary  depositors' 
accounts.  The  whole  matter  was  conducted 
in  such  a  confused  and  irregular  way  that  it 
is  perhaps  difficult  absolutely  to  clear  up  cer- 
tain points.  But  one  most  substantial  fact 
is  almost  conclusive  in  the  Bank's  favor,  as 
showing  th^t  the  Bank  had  ceased  to  act  as 
the  plaintiff's  attorney — namely,  that,  after 
August,  the  Bank  never  charged  any  commis- 
sion on  sales  or  purchases,  or  interest  or 
dividends  realized,  on  the  plaintiff's  account. 
That  the  plaintiff  and  Anderson  themselves 
considered  that  Anderson  was  then  acting  in 
his  private  capacity,  is  shown  by  the  plaint- 
iff's letter  of  the  21st  September  1870,  telling 
Anderson  to  charge  the  same  commission 
that  the  Bank  would  have  charged  ;  and  by 
Anderson's  reply  that  it  would  be  better  to 
let  the  matter  of  commission  stand  over  till 

■ 

the  result  of  his  management  was  seen. 

So  matters  stood  in  the  end  of  1870,  Mr. 
Anderson,  acting  as  the  plaintiff's  agent  and 
attorney,  but  in  his  private  capacity  only, 
and  not  as  being  Manager  of  the  National 
Bank. 

In  the  beginning  of  January  1871,  one 
Child,  a  plumber  and  gasfitter,  who  carried 
on  business  under  the  style  of  Child  and  Co., 
owed  the  Bank  Rs.  23,5  ( i,  and  by  the  end 
of  the  month,  the  balance  due  from  him 
had  been  increased  to  something  more  than 
Rs.  38.000.  As  a  sort  of  security  for  this 
debt.  Child  kept  a  considerable  quantity  of 
goods  imported  by  him  for  the  purposes 
of  his  trade  in  the  godowns  under  the  Bank. 
But  he  never  gave  the  Bank  any  written 
agreement  or  letter  of  pledge,  nor  did  the 
Bank  ever  have 'any  distinct  information  as 
to  the  quantity  or  value  of  the  stock  in  the 
godowns.  Anderson  can  give  no  better 
account  of  his  position  as  Bank  Manager  with 
reference  to  Child  than  that  it  was  perfectly 
well  understood  betvveen  him  and  Child  that 
the  goods  were  placed  there  as  security  for 
his  debt  to  the  Bank  ;  that  he  believed,  but 
never  attempted  to  ascertain  as  a  fact,  that 
there  were  goods  there  more  than  sufficient 
to  cover  the  Bank's  claim ;  but  that  Child  was 
allowed  to  use  such  goods  as  he  wanted  for 
the  purposes  of  his  business,  the  godown 
being  left  open,  and  Child  putting  in  and 
taking  out  goods  at  his  pleasure  without  any 
check  on  the  part  of  the  Bank. 

On  the  3 1  St  of  January  1871,  Anderson,  in 
his    private    capacity,    as   attorney  for  the 
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plaintifiF,  lent  Rs.  15,000  to  Child.  The  mo- 
ney never,  in  reality,  passed  through  Child's 
hands  ;  a  simple  transfer  of  Rs.  15,000  from 
the  plainiiff  s  account  to  Child's  account  was 
made  in  the  books  of  the  Bank  by  order  of 
Anderson  acting  as  Manager  of  the  Bank.  On 
the  same  date.  Child  gave  to  Anderson  a  pro- 
missory note  for  Rs.  15,000,  with  interest  at 
8  per  cent.,  payable  to  the  plaintiff  on  demand. 
Child  at  the  same  time  gave  Anderson  a 
letter  in  these  terms  : — 

**  Calcutta,  J I st  January  i8yi. 

The  Manager,  National  Bank  of  India, 

Limited. 

Dear  Sir, — After  satisfaction  of  any  claims 
you  may  have  against  us,  please  hold  at  the 
disposal  of  Francis  Beer,  Esquire,  as  se- 
curity for  his  loan  to  us  of  Rs.  15,000  only, 
all  goods  belonging  to  us  in  your  possession. 

Yours  faithfully, 

(Sd.)     W,  Child  &  Co." 

This  letter  also*  was  delivered  to  Anderson, 
who  took  it  and  the  promissory  note  for 
Rs.  15,000  and  placed  them  with  the  rest 
of  the  plaintiff's  papers  in  the  **  Safe  Custody 
Department"  of  the  Bank.  Anderson  never 
took  any  action  on  Child  and  Company's  letter 
of  pledge  in  favor  of  the  plaintiff  ;  he  never 
gave  any  special  notice  of  its  existence  to 
any  of  the  other  officials  of  the  Bank ;  and 
he  allowed  Child  to  deal  as  formerly  with  the 
goods  in  the  godowns. 

Shortly  thereafter,  Anderson  wrote  to  the 
plaintiff  telling  him  of  his  having  lent  Child 
Rs.  15,000.  He  added  that,  by  way  of  se- 
curity, he  had  a  lien  on  a  large  stock  of 
materials  stored  in  the  godowns  under  the 
Bank,  and  he  represented  Child  to  be  in  a 
highly  prosperous  condition,  and  the  plaintiff 
to  be  fortunate  in  having  a  chance  of  lending 
him  the  money.  But  he  did  not  tell  him 
that  Child  owed  the  Bank  a  large  sum,  and 
that  the  Bank  had  a  prior  lien  on  the  goods  in 
the  godowns. 

In  the  middle  of  August  1871,  Mr.  Ander- 
son was  dismissed  from  his  office  of  Manager 
of  the  defendants'  Bank  in  Calcutta.  There- 
upon he  transferred  all  the  plaintiff's  papers 
to  the  Chartered  Mercantile  Bank,  and  (ex- 
ercising a  power  of  substitution  given  him 
by  the  power  of  the  i8th  February  1870) 
he  appointed  the  Manager  of  that  Bank  to 
be  the  plaintiff's  attorney.  In  October,  the 
plaintiff  arrived  in  Calcutta,  and  went  to  the 
defendants'   Bank  and  enquired  about  his 


security  in  the  Bank's  godowns.     The 
Manager,    Mr.  Chalmers,   knew  nothing 
the  plaintiff's  lien,  but  claimed  10  have  a 
on  behalf  of  the  Bank.    Subsequently,  Chikfi 
letter   of   pledge  of  the    3i$c    January 
found   among   the   plaintiff's  papers  in 
Chartered   Mercantile  Bank,  and  on  the  S4 
of  November  formal  notice  of  its  eri 
was  given  to  the  National  Bank,  to  whom 
was  sent  for  "  registration  and  return." 

The   National    Bank,    from    the   8th 
November,    when    the   new    Manager 
became  aware  that  the  plaintiff  claimed 
have   a   lien  on  the  goods,  locked   np 
godowns  and  allowed  nothing  more  to 
removed  without  being  paid  for.     But 
then  no  detailed  account  of  the  stock  in  t 
godowns  was  taken  by  the  Bank. 

Early  in  this  year,  Child  failed  in  busi 
and  suddenly  left  Calcutta.     The  defen 
sold  off  the  goods  in  the  godowns  and  reali 
some  Rs.  8,c.oo.     But  there  is  still  an 
covered  balance  of  more  than  Rs.    12 
(including  interest)    doe    to    the    Nati 
Bank. 

The  plaintiff  contends   that  the  def 
ants  are  bound  to  repay  him  the  Rs.  15, 
with  interest,  on  the  ground  that  the  tran 
of  that  sum  to  Child's  account  on  the  % 
January    1871    w%s  substantially  a   fraud 
Anderson's  part  of  which  the  National 
had  notice,  and  derived  the  benefit ;  or  at 
rate,  that  the  Bank  is  bound  to  account 
the  goods  in  the  godown  on  the  31st  J 
ary  187 1,  as  the  Bank  then  had  notice  of 
plaintiff's  lien  on  the  goods  and  accepted 
and  thenceforth  held  the  goods  subject  to  it* 

It  is,  I  think,  impossible  to  say  that  Mi 
Anderson  in  lending  the  Rs.  15,000  to 
acted  fraudulently  towards  the  plaintiff. 
believe  he  really  thought  it  was  a  good  invest^ 
ment  for  the  money,  and  that  he  acted  quitr 
honestly  in  the  matter.  In  saying  this,  I 
pay  no  compliment  to  Mr.  Anderson  on  his 
discretion  or  on  his  mode  of  conducting  busi* 
ness  ;  for  it  appears  to  me  to  be  simply  mar«- 
vellous  that  it  should  have  been  possible  for 
a  person  in  Child's  position  to  have  borrowed 
from  the  Bank  such  sums  as  were  lent  to  him 
by  Anderson  on  what  can  scarcely  be  called 
any  security  at  all.  There  can  be  no  dotdit 
the  Bank  must  be  held  to  have  had  full  notsoa 
of  all  the  circutistances  attendant  on  the 
loan  of  the  plaintiff's  Rs.  15,000.  But  that 
will  not  entitle  the  plaintiff  to  recover  the 
money  from  them,  Anderson  not  having 
acted  dishonestly  in  the  matter,  and  holding 
a  power-of-aitorney  from  the  plaintiff  which 
enabled  him  to  act  as  he  did. 
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i  Then,  is  the  National  Bank  bound  to  ac- 
iNiiti  for  ihe  goods  which  were  in  the 
Uowns  ?  I  think  not.  The  Bank  had  notice 
(the  plaintiff's  rights  in  these  goods  on  the 
of  January  1871.  Of  this  I  have  no 
it>t;  for  the  letter  of  pledge  was  addressed 
Manager  of  the  Bank,  and  was  deliver- 
iby  Child  to  the  Manager  of  the  Bank  ;  and 
be  chose  to  do  with  it  afterwards  is  of 
}  consequence  to  the  plaintiff,  so  far  as  this 
ion  of  notice  is  concerned.  Having  had 
:e,  the  Bank  was  placed  under  the  obliga- 
of  treating  the  goods  as  subject  10  the 
kdff's  claims,  after  they  had  themselves 
satisfied.  The  assignment  in  this  manner 
Is  is  similar  in  principle  to  the  assign- 
it  of  a  debt  due  from  a  third  party ;  and 
bucb  a  case  it  is  sufficient  if  it  be  shown  that 
^  fact  of  assignment  was  communicated  to 

t debtor,  and  express  assent  by  the  debtor 
aoecessary  (Tibbits  vs,  George,  5  Ad.  and 
^  115).  No  express  assent  by  the  Bank 
|l  necessary.  But  I  think  that,  in  fact, 
IBank  did  assent,  and  that  it* is  impossible 
hold  otherwise,  when  it  is  borne  in  mind 
IE  the  Bank  had  notice  of  all  the  circuni- 
:es  connected  with  the  transaction,  and 
Anderson  was  acting  for  both  parties. 
It  though   the   Bank  had  notice   on  the 

f  January,  and  assented  to  the  charge,  I 
think  they  are  not  liable  to  account  for 
^  goods,  in  the  absence  of  any  evidence  to 
that  there  ever  at  any  time  were  any 
which  could  have  been  made  available 
plaintifif's  claim.  If  the  plaintiff  could 
bv  that  the  goods  ever  were  sufficient  to 
'  more  than  satisfy  the  Bank's  claim,  no 

>t  he  might  have  a  good  cause  of  action  ; 

failing  to  show  anything  of  the  sort,  I 
he  IS  not  entitled  to  a  general  decree 
$  an  account,  in  the  hope  of  finding  out 
br  what  was  in  the  godowns,  and  what 
|a  its  value.  It  is  not  to  be  forgotten  that 
ilbe  Bank  acted  loosely  aiid  wrongly  in 
il  matter  of  their  lien  on  Child's  goods,  the 
liBtiff  did  the  same ;  for  the  plaintiff's  letter 
^edge  gives  no  details  of  the  goods  nor 
^eir  value.  Moreover,  if  the  Bank  erred 
^'OOt,  after  the  31st  January,  keeping  an 
[filiate  account  of  the  goods,  the  plaintiff 
Id  notice  all  along  of  the  course  of  dealing 
tbwed  by  the  Bank,  and  never  objected  to 
H  he  did  not  actually  assent  to  it.  Ander- 
k was  the  plaintiff's  Agent  and  Mannger  as 
lich  as  he  was  the  Agent  and  Manager  of  the 
iendants ;  and  if  the  Bank  is  held  to  be 
feted  with  notice  through  him,  the  plaint- 
biiflst  in  hke  manner  be  held  to  be  affected 
lA  notice  through  him.    The  whole  matter 


was  transacted  by  Anderson  in  the  loosest 
and  most  unbusiness-like  manner  possible, 
and  it  seems  to  me  very  astonishing  and 
most  dangerous  that  a  Manager  of  a  branch 
of  an  institution  like  the  National  Bank 
should  have  it  in  his  power  to  accept  a  trust 
such  as  that  conferred  upon  him  by  the  plain* 
tiff,  the  duties  connected  with  which  must 
necessarily  frequently  clash  with  his  duties, 
as  Manager  of  the  Bank. 

However,  I  do  not  think  the  plaintiff  is 
entitled  to  relief  as  against  the  defendants, 
and  I  therefore  dismiss  his  suit ;  and,  if  the 
defendants  insist  upon  having  their  costs,  the 
suit  must  be  dismissed  with  costs  No.  2. 

The  plaintiff  appealed  from  this  judgment 
on  the  following  grounds  : — 

'*  Firs/. — For  that  the  learned  Judge  ought 
not,  upon  the  evidence  adduced  and  received 
in  the  suit,  to  have  found  that  David  Ander- 
son, in  the  pleadings  and  evidence  in  th« 
suit  named  and  referred  to,  on  the  31st  day 
of  January  1871,  lent,  in  his  private  capacity 
as  attorney  for  the  plaintiff,  the  sum  of  Rs. 
15,000,  out  of  the  moneys  of  the  plaintiff  in 
deposit  with  the  defendant  Bank  to  Messrs. 
Child  and  Company,  but,  on  the  contrary, 
should  have  held  that  Mr.  Anderson  acted 
in  the  premises  in  his  official  capacity  as 
Manager  of  the  defendant  Bank. 

*'  Second. — For  that  the  learned  Judge 
ought  to  have  found  that  the  transfer  of  the 
said*sum  of  Rs.  15,000  from  the  plaintiff's 
account  with  the  defendant  Bank  to  the 
account  of  the  said  Messrs.  W.  Child  and 
Company  also  kept  with  the  said  Bank, 
effected,  as  the  learned  Judge  has  found,  by 
order  of  Mr.  Anderson  acting  as  Manager 
of  the  defendant  Bank,  did,  under  the  proved 
and  admitted  circumstances  of  the  case,  con- 
stitute a  fraud  upon  the  plaintiff  of  such  a 
character  as  to  entitle  him  to  maintain  this 
suit  against  the  defendant  Bank  for  the 
recovery  of  the  said  sum  of  Rs.  15,000  with 
interest. 

"  Third,— For  that  the  defendant  Bank 
having  derived  the  benefit  flowing  from  the 
aforesaid  transfer,  and  having  had,  as  found 
by  the  learned  Judge,  full  notice  of  all  the 
circumstances  attendant  upon  the  said  loan 
of  the  Rs.  15,000  to  the  Messrs.  W.  Child 
and  Company,  which  loan  was  effected  by 
way  of  transfer  in  the  books  of  the  defendant 
Bank  in  manner  aforesaid,  ought  to  have 
been  held  liable  to  recoup  to  the  plaintiff  the 
said  sum  of  Rs.  15,000  and  interest  thereon. 
''Fourth. — For  that  the  learned  Judge 
ought  to  have  held  that  the  defendant  Bank 
had  no  valid  lien  over  the  goods  of  MessiB. 
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W.  Child  and  Company,  imported  by  that 
firm  for  the  purposes  of  their  trade,  and 
stored  in  the  godowns  under  the  Bank, 
entitling  the  defendant  Bank  to  priority 
over  the  lien  held  by  the  plaintiff  upon  the 
goods  to  secure  the  re-payment  of  the  sum 
of  Rs.  15,000  and  interest  at  eight  per 
cent.,  and  should  not  have  held  the  Bank 
entitled,  as  against  the  plaintiff,  to  sell  the 
said  goods  and  appropriate  the  sale-proceeds 
in  satisfaction  of  the  claim  of  the  Bank. 

"  Fifth. — For  that,  even  if  it  be  conceded 
that  the  lien  of  the  plaintiff  over  ^he  afore- 
said goods  was  posterior  to  that  of  the 
defendant  Bank,  the  Bank  having  had,  as 
found  by  the  learned  Judges  notice  of  the 
plaintiff's  said  charge  or  lien  on  the  31st  day 
of  January  1871,  and  having  assented 
thereto,  and  thereby  subjected  itself  to 
the  obligation  of  treating  the  said  goods  as 
subject  to  the  plaintiff's  claim  after  satisfac- 
tion of  the  Bank's  claim,  ought  to  have  been 
held  bound  to  account  strictly  for  the  goods 
then  in  their  godowns,  and  to  make  good 
the  value  of  all  such  goods  as  were  removed 
therefrom  without  being  paid  for,  and  ought 
not  to  have  been  exonerated  from  rendering 
such  account,  even  in  the  absence  of  any 
evidence  to  show  what  the  value  of  the 
goods  was  as  on  the  31st  January  1871. 

"  Sixth, — For  that  the  learned  Judge  is 
in  error  of  fact  in  holding  that  there  is  an 
absence  of  any  evidence  to  show  that  under 
any  circumstances  there  ever  could  have  been 
any  goods  available  for  the  plaintiff's  claim. 
There  is  evidence  upon  the  record  to  estab- 
lish that  the  goods  were  sufficient,  on  the  31st 
of  January  1871,  to  cover  the  claims  of 
both  the  plaintiff  and  the  defendant  Bank. 
Moreover,  having  regard  to  the  fact  of  the 
case,  the  onus  of  showing  that  there  were  no 
goods,  out  of  the  sale-proceeds  of  which  the 
plaintiff's  lien  could  be  satisfied,  lay  upon  the 
defendant  Bank,  and  not  on  the  plaintiff 

"  Seventh. — For  that  the  defendant  Bank 
having,  through  its  Manager,  refused  to 
permit  Messrs.  W.  Child  and  Company 
to  clear  off  or  reduce  the  Bank's  claim,  and 
having  permitted  the  aforesaid  firm  to  deal 
with  the  goods  as  it  chose,  ought  in  equity 
to  be  postponed  to  the  plaintiff;  at  all 
events,  in  taking  an  account  of  the  defendant 
Bank's  debt,  no  sum  should  be  allowed 
to  be  charged  as  against  the  said  goods 
to  the  prejudice  of  the  plaintiff,  which  was 
advanced  to,  or  permitted  by,  the  Bank  to 
be  incurred  as  a  debt  by  Messrs.  W. 
Child  and  Company  subsequent  to  the  31st 
January    1871.    In    estimating    that   there 


remained,  after  taking  the  sale-proceeds 
the  goods  remaining  in  the  godown  at 
time  of  the  sale  thereof  by  the  de 
Bank,  an  uncovered  balance  of  more 
Rs.  i2,ooD  due  to  the  defendant  Bank, 
learned   Judge    has   fallen   into   error. 
fact,    had    the    account    prayed    for 
decreed,  it  would,  as  the  plaintiff  beliew 
have  been  found  upon  taking  of  the 
account  that  the  debt  due  to  the  Bank 
the  31st    January   1871,    had    been,    if 
entirely  paid   off,  at  least  so  far  reduced  as 
leave  a  balance  of  the  sale-proceeds  of 
goods  sold  applicable  to  the  plaintiff's 
or  charge. 

"  Eighth.— ¥ox  that  the   learned   J 
ought  not  to  have  held  the  plaintiff  affe 
with  notice  of  the  course  of  dealing  folio 
by  the  Bank  with  regard  to  the  said  g< 
subsequent  to  the  31st  January  1871. 

'*  Ninth. — For  that,  under  all  the  ci 
stances  of  the  case,  the  account  prayed 
should  have  been  directed. 

"   Tenth.— Yor    that    the    plaintiff's 
should  not  have  been  dismissed  with  costs.1 

Mr,  Lowe  (Mr.  Woodroffe  with  him) 
jhe  appellant. — The  first  power-of- 
was  a  power  to  the  Bank  to  act  for 
appellant.  That  power  was  not  revoked 
the  second  power  sent  to  Anderson. 
nothing  was  done  under  the  second  po 
If  Anderson  was  in  his  private  capacity 
appellant's  agent,  yet  it  cannot  be  conten 
that  Chalmers  was,  and  he  permitted  Cb 
to  deal  with  the  goods  in  the  godowns  as 
had  been  dealt  with  during  Andersoa' 
management  of  the  Bank.  The  respond 
do  not  attempt  to  show  what  became  of 
goods.  They  had  notice  by  the  letter  of 
3 1  St  January  of  the  appellant's  advance,  aal 
after  that  notice  the  Bank  could  not  allot 
the  goods  to  be  dealt  with  to  the  appelianA 
disadvantage,  nor  could  any  of  the  BaniL^ 
subsequent  advances  take  precedence  of  dii 
appellant's  claim  (Hopkinson  vs.  Rolt«  9  E 
L.  514).  The  Bank  ought  to  have  red 
the  amount  of  its  claim  on  the  goods, 
compelled  Child  to  replace  goods  of  eq 
value  to  those  he  took  out.  These  g 
were  not  to  be  a  security  generally  for  aifj 
advances  the  Bank  might  make.  The  BaoU 
dealing  with  these  goods  as  it  has  doxMii 
ought  now  to  render  us  an  account  of  wbil 
they  were,  and  it  is  not  for  the  appellant  I9| 
show  what  was  in  the  Bank's  possesstoBJ 
Anderson  had  no  authority  under  the  power 
to  authorize  the  Bank  to  deal  with  the  goocte 
as  it  was  doing,  and  notice  of  such  deaUaf 
to  Anderson  would  not  affect  the  appellavl 
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VS.  Holl,  2  DeG.,  F.  and  J. ;  Attwood 
Mannings,  7  B.  and  C.  278).  He  must 
had  express  notice  of  such  dealing,  or 
assented  to  it  when  it  came  to  his 
ledge  to  have  been  bound. 
'Af  Officiating  Advocaie- General  (Mr. 
).— The  first  power  was  never  intended 
be  a  power  to  the  Bank,  but  was  to 
fson  in  his  private  capacity.  The  words 
ding  Manager  "  were  descriptive  merely, 
appellant  required  his  attorney  to  advise 
in  his  investments,  and  that  the  Bank 
not  do.  It  has  been  held  in  Bishop' z'j. 
Countess  of  Jersey  (3  Drewry  1431 
it  is  not  part  of  a  Banker's  duty  to 
his  constituents.  \^PoHli/ex,  J. — 
was  the  case  of  a  private  bank.  Ac- 
Dg  to  the  Articles  of  Association,  one  of 
objects  of  the  National  Bank  is  **  to 
."]  Yes,  but  not  to  give  advice  regard- 
ihe  investment.  \^Ponti/eXj  J, — The 
ks  of  Association  also  contain  the  words 
negociate  loans."]  That  is,  that  the 
will  only  negociate  such  loans  as  its 
ituents  may  direct,  but  the  Bank  does 
undertake  to  initiate  loans.  Those  words 
not  extend  the  Banker's  duty  and  make 
an  adviser.  The  power-of-attorney  was 
nderson  in  his  private  capacity,  and  the 
llant  is  bound  by  the  acts  of  his  attorney, 
is  not  entitled  to  an  account  of  the 
s  from  the  Bank,  nor  is  the  Bank  liable 
the  appellant,    by   reason    of   anything 

ueni  to  Child's  insolvency. 
>.  Phillips  (on  the  sam^  side). — The 
dlant's  contention  is  threefold  :  first ,  that 
Bank  was  his  agent,  and  as  such  agent 
ed  improperly;  second^  if  Anderson. was 
agent,  Anderson,  being  Manager  of  the 
It,  committed  a  fraud  to  whick  the  Bank 
a  party,  and  therefore  the  Bank  is  liable 
any  loss  sustained  by  the  appellant ; 
'^,  if  Anderson  alone  was  the  appellant's 
,  and  the  Bank  is  in  no  way  connected 
the  transaction  with  Child,  yet  the  Bank 
in  a  position  of  trust  to  the  appellant,  and 
fore  liable.  With  regard  to  the  first  con- 
n,  assuming  that  the  Bank  was  the 
lam's  agent,  it  is  argued  that  the  Bank 
not  entitled  to  any.,  profit  to  itself 
ng  out  of  this  transaction  since  it 
an  agent,  or  that  it  is  liable  in  damages 
n  of  its  negligence.  Anderson  hav- 
already  been  appointed  the  appellant's 
,  the  powers  were  given  to  him,  not 
the  purpose  of  appointing  him  agent, 
to  show  that  he  had  authority  to  act. 
vas  the  adviser  and  director  in  the  ap- 
It's  behalf,  the  Bank  merely  the  instru* 
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ment  to  carry  into  effect  Anderson's  plans. 
The  Bank  never  was  the  directing  head ;  it 
was  Anderson  in  his  private  capacity,  and, 
therefore,  the  Bank  was  never  responsible 
for  this  loan.  Again,  if  the  Bank  was  the 
agent,  this  was  a  proper  and  bond- fide  in- 
vestment, which  subsequently  proved  to  be 
an  unfavorable  one,  and  the  Bank  cannot  be 
helil  liable  for  that  reason.  The  appellant 
further  contends  that  the  original  invest- 
ment was  fraudulant  and  that  the  Bank  de- 
rived the  benefit,  and  that  the  Bank  was 
guilty  of  fraud  in  allowing  Child  to  deal  with 
the  goods,  and  that,  therefore,  the  appellant's 
mortgage  ought  to  have  priority,  and  the 
Bank  ought  to  account.  The  evidence  en- 
tirely disproves  any  fraudulent  collusion 
between  the  Bank  and  Anderson.  The  ap- 
pellant has  no  right  as  second  mortgagee  to 
an  account  as  against  the  first  mortgagee. 
The  first  mortgagee  is  not  a  trustee  for  any 
one  till  he  has  been  paid  off,  and  the  creation 
of  a  second  mortgage  does  not  impose  other 
duties  on  him  by  which  he  was  not  previously 
bound.  {Pontifex,  J. — A  mortgagee  in 
possession  must  account  for  wilful  default.] 
Yes,  but  not  for  not  letting  at  the  best  rent, 
and  in  no  case  unless  he  has  been  paid  off. 
The  appellant  has  not  proved  that  the  Bank 
has  been  paid  off,  and  Mr.  Justice  Macpherson 
has  found  that  the  security  was  not  sufficient. 
Distinct  notice  ought  to  have  been  given  to 
the  B^nk  of  a  second  incumbrance  to  give 
the  appellant  the  benefit  of  the  assignment 
(Shaw  vs,  Foster,  L.  R.,  5  H.  L.  321). 
There  may  have  been  notice  to  the  Bank  in- 
directly by  reason  of  Child's  declaration,  but 
all  that  that  notice  could  effect  would  be  that 
the  Bank  might  be  bound  to  give  the  appel- 
lant the  same  advantages  as  the  Bank  had 
been  giving  to  Child. 

Mr,  Lowe  was  heard  in  reply. 

The  Court  reserved  its  judgment,  which 
was  delivered  as  follows  on  the  14th  January 

1873  by— 

Couch,  C.y, — Francis  Beer,  the  plaintiff 
in  this  case,  being  at  the  time  in  Europe, 
executed  a  power-of-attorney,  daie.l  the  iSth 
of  February  1870,  authorizing  D.  Ander- 
son, Esq.,  "Acting*  Manager  of  the  Na- 
tional Bank  of  Calcutta,"  to  receive  from  one 
O'Keefe  his  property  at  Calcutta,  consisting  of 
shares,  securities  and  cash,  and  to  invest  the 
same,  to  purchase  or  sell  stock,  and  to  receive 
dividends,  and  generally  to  execute  and  per<- 
form  all  acts  relative  to  the  premises. 

Under  its  Memorandum  of  Association  the 
National  Bank  was  established  (among  other 
objects)  to  receive  deposits  of  money,  to  raise 


74 


Civil 


THE   WEKKLY    REPORTEB. 


Rulings, 


[Vol  xi: 


and  make  and  negotiate  loans  and  invest 
moneys,  to  take  and  realize  securities,  and  to 
act  as  agents  in  money-matters  for  private 
persons. 

Upon  the  receipt  of  the  power-of- attorney, 
Mr.  Anderson  assumed  that  it  had  been  given 
to  him,  not  in  his  private  capacity,  but  in  his 
character  of  Bank  Manager. 

He,  accordingly,  as  Manager  of  the  Bank, 
received  from  O'Keefe  certain  shares,  securi- 
ties, and  cash  belonging  to  the  plaintiff,  in 
whose  name  an  account  was  opened  or  con- 
tinued at  the  Bank. 

Mr.  Anderson  acted  under  this  authority, 
and  the  plaintiff  was  debited  by  the  Banlc 
with  commission  and  other  charges  in  respect 
of  such  action  until  the  receipt  of  a  subse- 
quent power-of-aitorney,  dated  the  ist  of 
July  1870. 

On  the  4th  of  May  1870,  Mr.  Anderson 
wrote  to  the  plaintiff,  stating  that  acting  offi- 
cially as  Manager  of  the  Bank,  he  was  ham- 
pered in  dealing  with  plaintiff's  affairs  under 
the  power-of-attorney  of  the  i8ih  of  Febru- 
ary, and  suggested  that  a  fresh  power  should 
be  sent  to  him  in  his  private  capacity. 

The  plaintiff,  accordingly,  on  the  ist  July 
of  1870,  executed  and  transmitted  to  Ander- 
son a  fresh  power-of-altorney  in  which 
Anderson's  description  as  Bank  Manager  was 
omitted. 

Upon  the  receipt  of  the  last-mentioned 
power-of-attorney,  the  Bank  ceased  to  charge 
the  plaintiff  with  commission  as  theretofore, 
but  periodical  statements  of  account,  signed 
by  the  officers  of  the  Bank,  which  showed  in 
detail  all  the  dealings  with  the  plaintiff's  pro- 
perty by  the  attorney,  were  sent  to  the  plain- 
tiff. The  first  power-of-  attorney  was  stamped 
under  the  Stamp  Law,  and  was  registered 
by  the  Bank  and  the  various  companies  with 
which  dealings  took  place  thereunder. 

The  second  power  was  neither  stamped 
nor  registered,  and  was  never  produced  in 
the  conduct  of  the  plaintiff's  business. 

Under  this  state  of  circumstances,  one 
Child,  a  gas-fitter,  was,  on  the  3  ist  of  Decem- 
ber 1870,  indebted  to  the  Bank  for  advances 
to  the  extent  of  Rs.  23^11,  and  a  consider- 
able part  of  his  stock-in-trade  was  deposited 
in  the  godowns  of  the  Bank.  No  document 
was  produced  by  the  Bank  to  show  the  terms 
on  which  this  deposit  was  made,  and  it  must 
therefore  be  considered  that,  on  the  3 ist  of 
January  1871,  the  goods  of  Child,  then  in  the 
godowns  of  the  Bank,  were  held  by  it  as  a 
simple  pledge  for  the  debt  then  due  from  him. 

Between  the  31st  of  December  1870  and 
31st  of  January  1871,  Child's  indebtedness  ' 


to  the  Bank  increased  from  (in  round  n 
bers)  23,000  rupees  to  38,000  rupees. 

It  is  not  clear  in  respect  of  what  trans 
lions  this  increased  amount  became  due, 
from  Schedule  B  to  the  defendant's  wri 
statemetit  and  from  Anderson's  evidence, 
appears  probable   that  a  very  consider 
proportion  was  advanced  to  enable  Child 
take   up   bills   against  shipments  of 
which  had  been  made  to  him  from  Ear 
before  the  beginning  of  Januar}'  1871. 

Anderson  in  his  evidence  states  that 
made  these  advances   to  Child  through 
January  from  the  moneys  of  the  Bank,  w 
the   express    intention,    when    they    shoo 
amount  to  a  sufficient  sum,  to  subsititute 
plaintiff's  money  for  that  of  the  Bank, 
however   this  may  have  been,  the  plain 
clearly  has  the  right  as  against  the  Bank 
insisting  that,  on  the  31st  of  January  187 
Child  was  indebted  to  the  Bank  in  the  s 
of  Rs.  38,000. 

On  that  day  Anderson,  without  drawi 
any  cheque  on  the  plaintiff's  account,  a&< 
simply  by  means  of  transferring  in  the  book 
of  the  Bank  Rs.  15,000  from  the  plaintifii 
account  to  Child's  account,  purported  to  ma 
an  advance  of  the  Rs.  15,000  from  the  plai 
tiff  to  Child,  but  in  fact  the  real  transacii 
amounted  only  to  transferring  the  liability 
Child  to  that  extent  from  the  Bank  to  ihi 
plainiiff.  On  the  8th  of  February  1871,  Aa- 
derson  wrote  to  the  plaintiff,  stating:*'! 
lately  lent  Rs.  20,000  for  you  with  absolaW 
safety  jtt  8  per  cent.  1  will  give  you  deuill 
in  mv  next." 

On  the  ist  of  March,  Anderson  wro«^ 
again  as  follows :  **  You  will  probably  \iXik 
observed  from  the  copy  of  your  account  tW 
your  funds  are  presently  all  employed,  as  I 
lent  Rs.  20,000  in  two  loans  at  8  per  cent 
W.  Childand  Co.,  Rs.  1 5,000.  Child isa  plom- 
ber  and  gas-fitter,  a  steady,  pushing,  and 
industrious  tradesman.  His  shop  and  show- 
room form  part  of  the  premises  leased  by  the 
Bank,  and  I  know  his  position  intimately* 
He  has  got  several  large  contracts  for  water-' 
fittings  and  has  in  consequence  been  obligel 
to  lay  in  a  large  stock  of  material  which  if 
stored  in  the  godowns  under  the  Bank,  anti 
over  which  I  have  a  lien  as  security  for  the 
advance,  although  I  scarcely  consider  such 
to  be  necessary,  as  Child  has  made  a  good 
bit  of  money,  ^nd  is  doing  exceedingly  well 
Robert  Windram,  Rs.  5,000.  *  *  *  * 
Both  these  loans  are  quite  safe,  and  my  oniy 
fear  is  that  they  may  be  paid  off  too  soon,  i 
would  have  granted  them  on  behalf  of  U« 
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|k,  only  I  did  not  like  to  see  your  balance 
nining  so  long  unemployed." 
pie  account  referred  to  by  Anderson  in 
[letter  was  one  of  the  periodical  accounts 
ibbed  and  signed  by  the  Bank's  officers, 
[staling  the  alleged  advance  to  Child. 
^  may  be  noticed  in  passing  that  the  letter 
eeals  altogether  the  material  facts  that 
id  was  already  indebted  to  the  Bank  in 
123,000,  and  that  the  property  alleged  tq 
fe  been  pledged  for  the  Rs,   15,000  was 
to  ihe  prior  pledge  thereof  for   the 
of  the  Bank.     These  facts  were   not 
bt  to  the  plaintiff's  knowledge  until  his 
n  to  India,  when  he  at  once  claimed  to 
(ftdemnified  by  the  Bank. 
i  does  not  appear  what  specific  goods  of 
Bd's  were,   on   the    31st  January    1871, 
^ited  in  the  Bank  godowns,  but  Anderson's 
IT  refers  to  them  as  sufficient  security  for 
jRs.  15,000  advanced  by  him  on  plaintiff's 
jolf,  and  the  only  evidence  on  the  subject 
jbat  oi  Anderson  himself,  who  says  :  **  On 
^3ist  of  January,  the  Bank  was  secured 

E'nst  Child's  debt.  I  considered  there  was 
ciem  security  for  both  debts" — meaning 
^Rs.  23,000  and  the  Rs.  15,000. 
bn  the  3rst  of  January  1871,  Child,  in 
ttideration  of  the  alleged  advance  of  the 
U  5,000,  wrote  and  delivered  to  the  Manager 
irtie  Bank  a  letter  in  the  following  words : — 
!  "  Calcutta,  J  1st  January  i8yi, 

feE  Manager^  Naiional  Bank  of  India, 
'  Limited. 

Pear  Sir, — After  satisfaction  of  any 
Bins  you  may  have  against  us,  please  hold 
Ihe  aisposal  of  Francis  Beer,  Esquire,  as 
pirity  for  his  loan  to  us  of  Rs.  15,000 
fji  all  goods  belonging  to  us  in  your 
i^ssioD. 

i  Yours  faithfully, 

\  (Sd.)    W.  Child  &  Co." 

Child,  at  the  same  time,  signed  and  deli- 
M  to  Anderson   a  promissory  note   for 

15,000  payable  to  the  plaintiff  or  his  order. 

be  Bank  being  at  that  date  a  mere 
^gee,  the  ownership  and  general  right  of 
Pperiy  in  the  pledged  property  remained  in 
|ild,  who  was  entitled,  subject  to  the  Bank's 
B}  10  make  any  disposition  of  the  goods, 
)1  to  direct  that  they  should  be  at  the 
^tiff's  disposal,  and  the  Bank,  after  such 
^ciion,  would  not  be  justified  in  dealing 
fb  the  pledged  property  without  giving 
jlicc  to  tbe  plaintiff. 

[Between  the  31st  of  January  and  the 
|pnih  of  November,  Child  was  permitted  to 
Jjc^vc  from  the  godowns  of  the  Bank  such 
N  of  the  pledged  property  as  he  chose, 
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without  in  any  way  accounting  for  its  value 
or  specifying  the  articles  removed,  and  there 
can  be  no  doubt  that,  when  in  November  the 
Bank  put  a  stop  to  Child  withdrawing  the 
pledged  property,  the  value  of  the  goods 
then  remaining  in  the  godowns  of  the  Bank 
was  very  greatly  reduced. 

In  the  interval,  namely,  in  August,  Mr. 
Anderson  was  dismissed  from  the  service  of 
the  Bank,  and  early  in  November,  the  plaint- 
iff returned  to  Calcutta,   and  found  among 
his  securities,  which  had  been  removed  by 
Anderson  to  the  Chartered  Mercantile  Bank, 
the  promissory  note  and  letter  of  the  31st 
of  January  1871.     Up  to  this  time  he  had 
every  reason  to  believe  that  his  money  had 
been  actually  advanced  to  an  unembarrassed 
man  upon  the  security  of  unincumbered  stock- 
in-trade.     He  immediately  made  inquiry  at 
the  defendant  Bank,  and  by  letter  addressed 
to  the  Manager  and  dated  the  a  2nd  November, 
he  called  0.1  it  to  pay  him  the  Rs.  15,000  on 
the  ground  of  fraud.     He  wrote :  "  *     *     * 
Messrs.     VV.  Child  and   Co.   were  at   that 
time  indebted  to  your  Bank  in  a-  much  larger 
sum  than  that  named,  and  the  said  sum  of 
Rs.  15,000  was  not  paid  to  them,  but  sim- 
ply carried  to  their  credit  with  the  Bank  in 
reduction  of  their  debt  to  the  Bank.     The 
representation   as  to  the  security  taken  was 
untrue,   for  the  Bank  at  the   time  held  an 
assignment  of,  or  had  a  lien  on,  as  I  have 
Since  found  out,  the  entire  stock-in-trade  and 
assets  of  W.  Child  and  Co.     Thus  to  sum 
up  the  matter,  by  the  act  of  the  Manager  of 
the  Bank,  accompanied  by  a  misrepresenta- 
tion, your  Bank  reduced  an  outstanding  by, 
and  pocketed,  a  sum  of  Rs.    15,000  taken 
from   the  funds  of  a   depositor   with   them. 
*     *     *     Under  these  circumstances  I  claim 
the  sum  of  Rs.  15,000,  and  to  be  placed  in 
the   position   in    which   I   stood   before  the 
grossly  improper  action  of  the  Manager  took 
place.     In   case    your    Directors    refuse   to 
comply  with  my  request,  I  shall  be  obliged 
to  take   such   legal  measures   as  I   may  be 
advised  to  lake  immediately. 

I  remain, 
Yours  faithfully, 

Francis  Beer." 

Again,  on  the  29th  of  November,  the 
plaintiff  wrote :  "  As  I  have  with  the  Bank 
a  joint  lien  on  the  property  in  the  Bank's 
custody,  you  will  please  take  notice  that  no 
stock  is  to  be  taken  out  without  payment  to 
me  of  my  pro-rata  share  in  ttie  same,  and 
that  I   shall  hold  the  Bank  responsible  for 
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any  gfoods  that  may  be  given  up  without  this 
distribatioQ.     Awaiting  your  further  reply, 

I  remain, 

Yours  faithfully, 
F.  Beer." 

To  which  Mr.  Chalmers,  the  then  Manager 
of  the  Bank,  on  the  same  day  answered  :  *'  I 
have  to  acknowledge  your^leiter  of  dale,  and, 
in  reply,  beg  to  state  that  we  do  not  recog- 
nize in  any  shape  your  so-called  joint  claim 
on  the  goods  in  our  godown.  The  leuer  sent 
us  by  the  Mercantile  Bank  clearly  proves 
your  interest  is  merely  reversionary,  and 
only  begins  when  the  Bank's  ends. 

Yours  faithfully, 
J.  Chalmkks, 

A  ding  Manager .  * ' 

On  the  18th  of  January  1872,  Child  was, 
on  the  petition  of  the  Bank,  adjudicated 
insolvent. 

The  Bank  having  in  the  meantime  refused 
to  give  the  plainiifip  a  list  of  Child's  goods 
then  in  the  Bank's  godown,  on  the  plea  that 
they  themselves  had  no  list,  ultimately  sold 
the  goods  in  the  godown  by  tender,  and  with- 
out giving  plaintit!  notice  of  the  sale,  or  afford- 
ing him  ai)^  opportunity  to  redeem. 

The  sale  realized  Rs.  8,242  net,  and 
although,  according  to  Schedule  B,  between 
the  31st  January  and  30th  of  November 
1871,  Child  had  been  credited  by  the  Bank 
for  payments  in  cash  and  cheques  (e.xclusive 
of  cross  demands  by  Child  for  gas  and  water- 
fittings),  amounting  to  more  than  Rs.  34>ooo, 
none  of  which  payments  was  made  specili- 
cally  for  any  particular  goods  removed  from 
the  godowns,  the  Bank  insisted  upon  its 
right  to  retain  the  entire  proceeds  of  the  sale 
against  an  alleged  balance  of  Rs.  18,215 
made  up  (exclu!>ive  of  interest)  by  rent  to 
the  amount  of  Rs.  900,  and  further  advances 
to  the  amount  of  about  Rs.  1 1,400. 

Under  these  circumstances  the  plaintiff 
instituted  the  present  suit,  in  which  he 
prayed,  though  not  in  very  precise  language, 
alternative  relief  either  that  the  Bank  should 
be  decreed  to  repay  to  him  Rs.  15,000  with 
interest,  upon  the  ground  that  he  \vas  enti- 
tled, under  the  cii;cumstances  attending  the 
alleged  advance  of  the  Rs.  15,000,  to  prior- 
ity over  the  defendants,  or  for  an  account  of 
the  stock-in-trade  in  the  Bank's  godowns  on 
the3isi  of  January  1871,  and  payment  by 
the  Bank  to  the  plaintiff  of  what  should 
appear  on  such  account  to  be  excess  value  of 
the  said  stock  over  the  Bank's  debt  on  31st 
January  1871. 


The  arguments  before  Mr.  Justice  Ma&f 
pherson  appear  to  have  been  confined  priii^^ 
cipally  to  the  questions  whether  or  not  \\d 
power-of-attorney,  under  which  Andersot^ 
acted,  was  given  to  him,  and  whether  or 
he  acted  under  it  in  his  private  capacity 
m  his  character  of  Bank  Manager,  and 
ther,  in  transferiing  Rs.  15,000  of  ChiW'i 
debt  from  the  Bank  to  the  plaintiff,  Ande 
apted  fraudulently  towards  the  plaintiff. 
Justice  Macpherson  held  that,  at  all  events 
from  the  date  of  the  arrival  of  the  s 
power,  Anderson  acted  exclusively  in  bi 
private  capacity,  and  that  in  such  capai 
he  was  affected  with  notice  of,  and  was  bo 
by,  the  acts  or  neglects  of  the  Bank 
respect  to  the  stock  of  Child  in  the  B 
godowns,  and  that  the  plaintiff  was  bou 
through  him  ;  and  he  further  held  that 
transfer  of  the  debt  of  Rs.  1 5,000  by  Ander< 
son  from  the  Bank  to  the  plaintiff  was  m 
in  good  faith  for  the  benefit  of  the  plaintiff 

With  respect  to  the  account  asked  for 
the  plaintiff,  Mr.  Justice  Macpherson  h 
that,   *'  if  the  plaintiff  could   show  that  t 
goods  ever  were  sufficient  to  do  more  tb 
satisfy  the  Bank's  claims,  no  doubt  he  mt 
have  a  good  cause  of  action,"  but  that  t 
plaintiff  had  failed  to  show  this. 

Accordingly   the    plaintiff's   suit  was  di 
missed  with  costs. 

From    this    decision     the    plaintiff 
appealed. 

In  argument  before  us  it  was  admitted  b| 
Counsel  on  behalf  of  the  Bank  that  tb 
were  no  directora  or  officers  of  the  Bank  at- 
Calcutta  who  could  control  Anderson's 
ceedings.  Indeed,  this  fact  was  strong 
insisted  on  as  contradicting  that  part  of 
evidence — relied  on  as  very  material  by  t 
appellant's  Counsel — which  went  to  show 
Anderson  made  the  transfer  of  Rs.  15,00: 
under  pressure  fiom  his  Directors  in  ord 
to  reduce  the  amount  of  Child's  account.  The^ 
Counsel  for  the  Bank  insisted  that  the  vhokf 
of  the  Rs.  15,000  was  advanced  by  the  Bank 
between  the  ist  and  31st  of  January,  and«^ 
therefore,  that  it  was  obviously  impossib! 
that  any  pressure  could  have  been  exerted 
Anderson  before  the  31st  of  January,  inas^' 
much  as  there  was  no  one  at  Calcutta 
exeit  such  pressure;  and  probably  this 
true  so  far  as  the  Rs.  15,000  was  concerned*' 
though  it  is  clear  from  Anderson's  evidencer 
thar  his  Directots  had,  at  some  time  or  otber«* 
referred  to  Child's  account  with  dissatisfac^j 
tion  and  distrust.  \ 

The  fact  of  Anderson  being  in   uncoiK 
trolled  management  of  the  Bank  at  Calcutts,' 
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fact  does  not  appear  to  have  been 
;bt  to  the  knowledge  of  Mr.  Justice 
^herson,  renders  it  unnecessary  for  us 

*r  upon  the  question  whether,  on  the 

of  January  1871,  Anderson  was  acting 

er  a  power-of -attorney  given  to  him  in 

I  private  capacity  or  in  his  <:haracter  of 

^  Manager.     We  ihink  it  clear  that,  so 

^as  the  transaction  of  the  Rs.  1 5,000  is 

:rned,  Anderson  was  the  Bank. 

mere  fact  that,  in  the  accounts  ren- 

hj  the  Bank  to  the  plaintiff,  the  Bank 

*  to  charge  a  trifling  commission,  can- 
under  the  circumstances  of  this   case,' 

the  character  of  the  transaction  by 
Rrson,  who  at  the  time  was  the  sole 
It  at  Calcutta  both  of  the  Bank  and  of 
^laimifF.     We  must  hold  that  it  was  as 

ssible  for  Anderson  then,  as  it  is  for  ps 

10  separate  his  individualiiy ;  and  that, 
for  both  parties,  he  was  bound  to  act 
fy  bet\ieen  them,  and  that  neither  party 

iiled  to  take  advantage  of  his  acts  to 
>rejudice  of  the  other  party 

the  transaction  was  an  improper  one, 
fall  under  the  general  rule  that  the 
loyer  is  answerable  for  every  such  wrong 
"^  servant  or  agent  as  is  committed  in 
course  of  the  service  and  for  the  em- 
:r*s  benefit,  though  no  express  command 
rivity  of  the  employer  be  proved, 
be  question  remains — was  the  transfer 
[Anderson  in  the  books  of  the  Bank  of 
i5»ooo  of  Child's  debt  from  the  Bank  to 
ilaimiff  a  proper  transaction  ? 

between  the  Bank  and  the  plaintiff,  it 

betaken  that,  on  the  31st  of  January 

[»  a  speculative  gasfiiier  was  indebted  to 

Jink  in  Rs.  38,000.     From  that  amount 

»5»coo  were  written  off  in  the  Bank's 

and  the  plaintiff's  account  was  at  the 

time  debited  therewith.     Even  if  the 

,38,000  were  sufficiently  secured  by  the 

rts  in  the  god  owns  of  the  Bank,  the  security ' 

Mot  a  desirable   one  for   the  plaintiff. 

on  that  assumption,  the  Bank  being  a 

"pledgee  with  notice  would  be  liable  to 

Jot  to  the  plaintiff  for  the  value  of  the 

B,  for  having  allowed  Child  to  deal  with 

greater  part  of  such  goods  at  his  free  will, 

lecked,  and.  for  tiaving  sold  the  residue 

^m   notice    to    the    plaint.ff.     And    in 

such  account,  the  Bank  would  not  be 

«d  to  claim,  in  priority  to  the  plaintiff, 

""  advances  made  after  notice  of  his 

^  which  notice,  we   agree  with   Mr. 

J  Macpherson,  must  be  taken  to  have 

^July  given  to  the  Bank  on  the  31st  of 


It  has,  indeed,  been  argued  before  us  that 
in  the  transfer  of  Rs.  15,000  of  Child's  debt 
from  the  Bank  to  the  plaintiff,  Anderson 
paid  more  regard  to  the  interest  of  the  plaint- 
iff than  to  that  of  the  Bank;  and  that, 
inasmuch  as  the  power-of-attorney  authorized 
a  loan  on  simple  personal  security,  it  was 
immaterial  whether  the  goods  of  Child  in  the 
godowns  of  the  Bank  were  or  were  not 
sufficient  security  for  the  Rs.  15,000.  It  is 
scarcely  necessary  to  point  out,  in  answer  to 
this  argument,  that  a  loan  on  personal 
security  to  an  unembarrassed  man  is  quite 
a  different  matter  to  a  loan  to  a  person 
already  involved ,  and  upon  the  security  of 
stock-in-trade  already  pledged  for  Rs.  23,000. 

It  is  impossible  for  us  to  believe  if  Child 
had  been  indebted  to  any  third  person,  and 
had  pledged  his  stock  for  Rs.  38,000,  that.  In 
such  case,  Anderson  would  have  advanced 
Rs.  15,000  of  either  the  plaintiff  or  the 
Bank  for  the  reduction  of  such  debt,  and 
upon  the  security  of  a  second  charge  on  the 
stock  in-trade. 

It  appears  to  us  that  the  account  of  the 
transaction  given  by  Anderson  in  his  letters 
to  the  plaintiff  was  a  false  and  dishonest 
account,  deliberately  concealing  material  facts 
and  amounting,  to  such  wilful  misrepresenta- 
tion as  leads  to  an  irresistible  presumption 
that  he  was,  in  fact,  sacrificing  the  interest  of 
the  plaintiff  for  the  benefit  of  the  Bank. 

The  case  of  Bishop  vs.  The  Countess  of 
Jersey,-  2  Drewry  143,  which  was  pressed 
upon  us  in  argument,  does  pot  in  the  least 
affect  the  case  before  us.  There  a  lady  was 
improperly  induced  by  one  of  the  partners 
in  a  Bank  to  lend  ;f  5,000  to  his  son  on  the 
security  of  his  promissory  note.  She  her- 
self drew  a  cheque  on  her  account  at  the 
Bank  with  full  knowledge  of  the  purpose  for 
which  it  was  required,  and  of  the  nature  of 
the  security  ;  and  there  was,  and  could  be,  no 
pretence  of  any  benefit  accruing  from  the 
advance  to  the  other  members  of  the  firm  ;  for 
the  borrower  was  not,  as  in  this  case,  a 
debtor  to  the  firm  whose  debt  was  reduced 
by  the  loan. 

We  •  decide  the  case  before  us  on  the 
ground  that  Anderson,  having  at  the  time 
the  uncontrolled  management  of  the  Bank, 
could  not  divest  himself  of  his  charac- 
ter as  Bank  Manager,  and  that,  acting 
in  the  transaction  as  agent  for  both  parties, 
he  acted  with  wilful  unfairness  between  them 
to  the  prejudice  of  the  plaintiff  and  to  the 
advantage  of  the  Bank.  There  was  in  fact 
a  breach  of  his  duty  to  the  plaintiff  to  which 
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the  Bnnk  by   him,   as    its   Manager,  was  a 
party. 

The  transaction  never  amounted  to  more 
than  this,  that  Anderson  by  a  few  scratches 
of  the  pen  in  the  books  of  the  Bank, 
attempted  to  transfer  the  liability  of  Child  to 
the  extent  of  Rs.  15,000  from  the  Bank  to 
the  plaintiff,  leaving  the  Bank  with  a  first 
charge  of  Rs.  23,000 ;  end  that,  in  irulh, 
there  never  was  any  real  advance  of  any  part 
of  the  plainiifl:'s  money  to  Child. 

Deciding  the  case  on  this  ground,  it  is  not 
unnecessary  for  us  to  direct  any  accouns  to  be 
taken,  and  indeed  it  would  now  be  impos- 
sible to  take  any  proper  account  in  conse- 
quence of  the  carelessness  of  the  Bank  in 
permiiting  Child  to  remove  his  goods 
unchecked  from  the  godowns  of  the  Bank ; 
but  we  think,  in  any  view  of  the  case,  Ander- 
son was  not  able,  under  the  power-of- 
aitorney,  to  bind  ihe  plaintiff  by  consenting 
to  any  dealing  by  the  Bank  or  Child  with  the 
goods  in  the  Bank's  godowns,  which  would 
prejudice  the  plaintiff. 

We  reverse  the  decree  of  the  Court  below, 
and  order  that  ihe  defendant  Bank  do  pay 
to  the  plaintiff  Rs.  15,000,  with  interest  at 
6  per  cent,  per  annum,  from  the  date  of  the 
institution  of  this  suit,  subject,  however,  to 
a  deduction  of  the  amount  of  interest  wiih 
which  the  plaintiff's  account  with  the  Bank 
has  been  credited  as  paid  by  Child — the 
amount  of  such  deduction  to  be  verified  by 
affidavit.  The  Bank  must  also  pay  the 
costs  of  this  suit  on  scale  No.  2. 


The  14th  January  1873. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Sale— Irregularity— Act  VII I.  of  1859.8.  256— 
Winesses— Expenses. 


Case  No.  288  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  Suhordinale  Judge  of  EaU  Burd- 
2can,  dated  ihe  2nd  July  18^2.     " 

Chunder    Sekhur    Deb    (Judgment- debtor), 

Appellant^ 

versus 

Jadub  Chunder  Seit  (Decree- holder). 
Respondent, 

Baloo  Tarucknaih  Duit  for  Appellant. 

Baloo   Sreenaih   Doss    for    Respondent 


Bv  R.  256,  Code  of  Civil  Procedure,  no  irre^uUrity 
conaucting^a  sale,  however  material,  is  sufficient  to  fib-; 
ate  the  sale,  unless  it  entails  substantial  injury  to  tke 
party  seeking  to  have  the  sale  set  aside. 

People  of  rank  and  wealth,  when  summoned  as  wit* 
ncsses  to  a  distance  from  their  place  of  residence, 
entitled  to  travelling  and  other  expenses  suitable  to  tfaoi 
circumstances. 

Glover,  J, — Therb  is  no  ground  forthir 
appeal. 

It  has  been  contended  that  the  selling  rf 
three  lots  in  one  lot  was  a  material  irregularitf 
sufficient  to  vitiate  the  sale.  By  section  r{k 
of  ihe  Civil  Procedure  Code  any  irregulirii 
in  conducting  a  sale,  however  material 
liiay  be,  is  not  sufficient  to  set  the  sale  asid 
unless  it  is  proved,  to  the  satisfaction  of 
Court,  that  the  party  seeking  to  have  the 
set  aside  has  sustained  substantial  injurv 
reason  of  such  irregularity.  No  atteriipt 
been  made  in  this  case  to  prove  that 
substantial  injury  has  been  sustained,  and 
Judge  has  found  as  a  fact,  which  there 
no  evidence  to  controvert,  that  the  mo: 
I  obtained  by  selling  the  three  lots  logei 
j  was  more  than  could  possibly  have  been 
tained  by  selling  each  lot  separately. 

It  is  then  said  that  the  Subordinate  Jad 
acted  improperly  in  not  summoning  the 
nesses  named  by    the  appellant.     We 
that  the  Subordinate  Judge  did  order  s 
mouses  to  be  "served  upon  all  the  wime 
named  ;  but  as  they  were  people  of 
and  wealth  and  residents  of  places  dist; 
from  the  Court,  he  directed  that,  before  i 
summonses     were     served,     the     appell 
should  pay  five  and  twenty  rupees  for 
witness  as    travelling  and    other  expen 
One  of  the  witnesses  was  Baboo  Joy  Kisi 
Mookerjee.     The  appellant  did  not  pay 
sum  demanded,  nor  did  he  ^how  that  it 
in  any  respect  too  large.     The  witnesses 
to  travel  70  or  80  miles,  and  it  could  not 
expected  that  they  should  go  to  such  a  di 
tance     for    the     subsistence-allowance 
coolies. 

The  appeal  is  dismissed  with  costs. 


The  15th  January  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Cfm 
Justice,  and  the  Hon'ble  Dwarkanal 
Mitter,  Judge. 

Limitation—Act  XIV.  of  1859,  s.  i,  d  IS 

Case  No.  53  of  1872. 

Regular  Appeal  from  a  decision  pasi 
by  ihe  Subordinate  Judge  of  lirkt 
dated  ihe  6th  February  iS'j2, 
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Narain  La) I  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Kund  Kishore  Lall  and  others  (Plaint- 
s)  and  others  (Defendants),  Respondents. 

Mr.  R.  E.  Twidale  for  Appellants. 

Bahoo  Ck  under  Mad  hub  Ghose  for 
Respondents. 

only  way  in  which  effect  can  be  driven   to  the 
"in  the  meantime"  in  Act  XIV.  of  1S59,  s.  i, 
15,  is  by  holding    that  they   refer  to   the  periods 
~  had  been  previously  mentioned;  and  the  proper 
::tion  of  the  clause  is  that  the  acknowledgment 
be  given  within   the  period   of  30  or  60  years, 
bn^  to  the  nature  of  the  property. 

\Quchy  C.J. — Upon  the  first  quesiion, 
jly,  whether  the  kobala  was  an  acknow- 
icnt  in  writing  sufficient  to  prevent 
operation  of  the  law  of  limiiation,  we 
that  the  proper  construction  of 
15,  section  i,  is,  that  the  acknow- 
cni  must  be  given  within  the  period  of 
^ears  or  60  years  according  to  the  nature 
property.  If  the  words  **  in  the  mean- 
were  left  out  of  that  clause,  it  would 
like  section  4,  and  would  allow  the 
wlcdgment  to  be  given  at  any  time 
e  the  suit  was  brought.  So  far  from 
on  4  assisting  the  respondent,  we  think 
llher  has  the  opposite  effect,  because 
a  we  see  the  words  "  in  the  meantime  " 
clause  15,  we  must  suppose  that  the 
laiure  introduced  them  for  some  pur- 
,  and,  if  effect  can  be  given  to  them,  we 
bound  to  do  so.  The  only  way,  as  it 
to  us,  in  which  we  can  give  effect  to 
words  is  by  holding  that  they  refer  to 
riods  which  had  been  previously  men- 
d,  the  30  years  or  the  60  years;  and 
gh  there  does  not  appear  to  have  been 
express  decision  on  this  point,  and  what 
te  been  quoted  to  us  are  only  obiter  dicta, 
?agree  with  them.  We  think  that  the  fair 
I  ordinary  meaning  of  clause  15  is  that 
f  acknowledgment  must  be  given  within 
f  30  or  60  years,  and  there  is  reason  for 
jposing  that  the  Legislature  intended  ihat, 
the  long  period  which  is  given  to  the 
bgagor  to  bring  a  suit  against  the  niort- 
Rc— very  different  from  the  time  of  limit- 
io  prescribed  in  the  cases  to  which  the 
|l»cciion  applies. 

Fben  as  to  the  question  of  fact  which 
[been  argued  in  this  appeal,  namely, 
per  ibe  ekrarnama  is  a  genuine  docu- 
pt,  it  is  not  disputed  that  the  reasons, 
kh  the  Subordinate  Judge  gives  for  bis 


opinion  that  it  is  not  genuine,  are   correct. 
What   he  says  w-iih  regard  to  the  witnesses 
is  quite  true,  and  it  appears  to  us  improbable 
that  these  mortgagees,  after  the  lapse  of  so 
long  a  time,  would  enter  into  an  agreement, 
of  this  kind,  and  give  up  all  the  advantage 
which  they  must  have  had  in  any  litigation, 
even  supposing  that  the  suit  might,  under  the 
then  law  of  limitation,  have  been  commenced 
against  them.     Looking  at  the  improbability 
of  their  doing  that,  the  evidence  is  not  at  all 
such  as  would  lead  us  to  the  conclusion  that 
this     ekrarnama      was      really      given      It 
appears   to    be    correct    that    the    plaintiffs 
abstained  from   examining  two  of  the  wit- 
nesses  whom   they   might    have   examined. 
The  witnesses  were  present,  but  the  plaintiffs 
would  not  pay  their  expenses.     It  that  was 
so,    it   is   significant,    because  it  is  scarcely 
likely  that,    if  these    witnesses   would   have 
supported   their  case,  they  would  not  have 
paid  their  expenses,  one  of  them  being  the 
person    who    appeared    before    the    Cazee. 
Their  not  Examining  them  may  probably  be 
accounted  for  by  their  having  reason  to  sup- 
pose that,  if  they  did  so,  they  would  not  have 
supported  their  case. 

Then  the  Subordinate  Judge  remarks 
with  regard  to  the  registration  before  the 
Cazee,  that  there  is  an  omission  of  the 
descriptive  roll  of  witnesses  which  he  says 
it  was  customary  to  enter.  This  was  cer- 
tainly a  case  in  which  it  was  incumbent  upon 
the  plaintiffs  to  prove  satisfactorily  that  this 
ekrarnama  was  really  given,  and  the  wit- 
nesses whom  they  examined  for  that  purpose 
contradicted  each  other.  We  can  see  no 
reason  for  thinking  that  the  conclusion  which 
the  Subordinate  Judge  came  to,  he  having 
the  witnesses  before  him,  is  a  wrong  one. 

The  decree  of  the  lower  Court  must  be 
reversed,  and  the  plaintiffs'  suit  dismissed 
with  costs  in  both  Courts. 


The  15th  January  1873. 

Present  : 

The  Honble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Hindoo  Law — Alienation  by  widow — Legal 

Necessity. 

Case  No.  609  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  nth 
October  187 ij  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District, 
dated  the  26th  July  1870. 
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Lai  la  Byjnath  Pershad  and  others 
(Defendants),  Appelianis. 

versus 

Bissen  Beharee  Sahoy  Singh  (Plainiiff), 

Respondent, 

Baboos  Romesh   Ch under  Af liter  and  Deben- 
dro  Narain  Bose  for  Appellants. 

Baboos  Mohesh  Chunder  Chowdhry  and  Hem 
Chunder  Banerjee  for  Respondent. 

Where  an  estate  devolved  to  a  widow  almost  unencum- 
bered, with  an  ample  income  more  than  sufticientto  pay 
a  small  debt  due  by  the  husband,  the  Government 
revenue,  and  all  other  expenses  including  the  marriage 
of  daughters,  the  widow  was  held  not  to  be  justified  by 
any  legal  necesFity  in  alienating  the  estate  in  the  absence 
of  any  actual  pressure,  such  as  an  outstanding  decree  or 
impending  sale  for  arrears  of  revenue. 

Kemp,  y. — The  defendants  are  the  special 
appellants. 

The  suit  is  brought  by  the  guardian  of  the 
plaintiff,  who  is  a  minor,  for  a  declaration 
that  certain  alienations  made  by  Bugwanee 
Kooer,  the  widowed  maternal  grandmother  of 
the  minor,  are  invalid  so  far  as  his  reversion- 
ary interest  is  concerned. 

The  Subordinate  Judge,  in  a  careful  judg- 
ment, found  that  these  alienaiions  were  in- 
valid under  the  Hindoo  law,  and  passed  a 
decree  in  favor  of  the  plaintiff. 

On  appeal,  the  Judge  of  Patna  states  that 
the  only  point  argued  before  him  was  whe- 
ther these  alienations  were  valid  or  not  under 
the  Hindoo  law. 

The  Judge  remarks:  ''That  the  original 
*^  transactions,  namely,  the  bonds,  have  not  been 
**  produced,  nor  does  it  appear  that  ihey  were 
"registered.''  looking  to  the  recitals  in  the 
ijaranama  or  lease,  the  Judge  is  of  opinion 
•*that  the  loans  were  primd  facte  contracted 
'^for  purposes  sanctioned  by  the  Hindoo 
**law;"  but  that  **  looking  to  the  income  of 
*'the  estate,  and  the  fact  that  the  debts,  if 
*'  any,  left  unpaid  by  the  husband  were  very 
'^  insignificant,  the  usufruct  of  the  estate  was 
"  more  than  ample,  and  should,  with  ordinary 
"prudence,  have  fully  provided  for  all  legal 
"necessities;"  further,  that  "the  main  items 
"of  the  debt  consist  of  expenses  borrowed 
"  at  intervals,  which  fact  alone  ought  to  have 
"excited  the  suspicion  of  any  bond- fide  pur- 
" chaser;"  again,  that  "there  is  nothing  to 
"  show  how  the  widow  expended  the  income 
"  of  the  estate,  and  what  necessity  there  was 
"  for  her  boi:rowing  such  large  sums." 

As  to  the  purchaser,  the  Judge  remarks 
that  "he  is  one  of  the  leading  vakeels  of 
**  the  Patna  Civil  Court ;  that  he  is  a  man  of 


"considerable  experience  and   legal  attai 
"  ments  ;  that  he  took  no  steps  whatever 
"  inquire  into  the  circumstances  which 
"  to  the  alienations ;  that  had  he  done  so. 
"  suspicions  must  have  been  aroused,  seei 
"  that  he   was  purchasing  only   a   wid< 
"  estate ;    that  there   was   no   evidence 
"  the  original   debts,   and  that  none  of 
"  bonds,  the  authenticity  of  which  is  doul 
"  ful,  had  been   registered  ;  and  that  it 
"  not  sufficient  for  the  purchaser  to  trust 
"a  title  conveyed  by  a  sale  in  executi< 
In  the  concluding  portion  of  his  judgi 
the    Judge   observes    "that   as   he   eniii 
"agrees   wiih   the    Subordinate   Judge, 
"abstained  from  entering  more  fully  into 
"other  points  of  the  case." 

In  special  appeal  the  grounds  taken  are> 

ist, — That  the  Judge  has   committed 
error  in  law  in  the  investigation  of  the 
in  considering  that  the  bonds  have  boc 
produced  in  the  case,  and  that  they  were 
registered,  as  some  of  the  bonds  were 
duced,  and  most  of  them  are  registered. 

2nd, — That  the   bonds   show   that   iX 
were  debts  existing  during  the  lifetime 
the   husband,  and  that  this  is  sufficient 
justify  the  purchase  of  the  special  appelh 

3rd — That   the  debts   contracted  by 
widow  for  the  marriage  of  daughters 
for  the  payment  of  the  Government  re\'ei 
are  legal  necessities  under  the  Hindoo  \v\ 

4th. — That  the  Court  below,  in  decidil 
the  case,  ought  to  have  been  governed  by 
principle  laid  down  in  the  case  of  Hunooi 
Pershad  Pandey,  reported  in  the  6ih  volm 
of  Moore's  Indian  Appeals. 

jM. — That  the  mismanagement  or  oil 
wise  of  her  estate  bv  the  widow  is  not 
question  to  be  decided  in  this  case,  but 
ther,   a^.  the  time  of  the  purchase  by 
special  appellant,  there  were  debts  contru 
by  the  widow  for  legal  necessities. 

6th, — That     the    widow   was  entitled 
spend    the    whole  of  the   usufruct  of 
estate,  and  was  not  bound  to  defrav  the 
penses  attending  the  marriage  of  daagfal 
from  the  same. 

These  grounds  have  been  taken  all 
verbatim  from  the  petition  of  appeal. 

On  the  first  ground,  we  find,  on  refcrrii 
to  the  record,  that  the  Judge  was  not  stri< 
correct  in  stating  that  none  of  the  boi 
have  been  produced  or  registered,  as  soi 
have  been  produced  and  some  are  registered[| 
but  the  Subordinate  }udge  has  found 
there  was  no  sufficient  evidence  to  establi 
the  genuineness  of  these  bonds,  and  that  tl 
authenticity    was    very   doubtful,    and 
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1^  has  concurred  entirely  with  this  find- 
||  of  the  first  Court. 

pn  ihe  second  and  third  grounds,  we  find 
'there  were  only  two  small  debts  which 
left  unpaid  by  the  husband,  namely, 
for  Rs.  800  and  one  for  Rs.  200.  The 
>and  died  in  1257.  The  estate  left 
film  comprised  eleven  villages,  the  income 
of  which  is  alone  from  Rs.  3,750  to 
4,ooo.  The  value  of  the  whole  estate  left 
jibe  husband  must  have  been  very  con- 
ible,  for  we  find  that  the  defendant, 
Bial  appellant,  took  objection  to  the  valua- 
put  upon  a  fractional  portion  of  it  by 
I  plaintiff,  namely,  on  a  i  anna  8  pie  share, 
'  lating  that  share  to  be  worth  Rs.  20,000. 
debt  appears  to  have  been  contracted 
the  widow  from  the  death  of  her  hus- 
in  1257  until  1261.  She  was  left  a 
with  two  unmarried  daughters,  one 
rhom  has  since  died  childless,  and  with  a 
income  at  her  disposal.  There  was, 
relore,  no  such  legal  necessity  pressing 
m  her  to  justify  any  alienation  of  her 
iband's  estate  for  the  payment  of  the  small 
incurred  by  him  during  hisJifeiime  or 
the  expenses  attending  the  marriage  of 
daughters.  Further,  the  Subordinate 
Ige  observes,  and  very  properly  so,  that 
mere  recital  of  a  debt  as  due  by  the  hus- 
'  ,or  as  incurred  for  marriage  of  daughters 
bond  in  the  absence  of  any  proof,  is  not 
cient.  No  unsatisfied  decree  as  against 
tbasband  has  been  put  in,  and  there  is  no 
lence  that  the  recitals  in  the  bond  which 

not  been  proved  are  true  recitals. 

>n  the  4th,  5th,  and  6th  grounds,  we  are 

^Opinion  that  the  Courts  below  have  not 

sight  of  the  principle  laid  down  in  the 

ot  Hunooman  Pershad  Pandey,  Moore's 

Council  Reports,  Volume  VL,  which 

imences  at  page  392 ;  nor  can  it  be  said 

'ie  present  case  that  the  charges,  if  proved, 

the   Courts    below    find    not    to    be 

case,  were  such   as  a  prudent  owner 

Id  make  in  order  to  benefit  the  estate. 

this  been  so,  the  bond-fide  lender  or 

laser  from  such  lender  would  not  be 

ttcd  by  the  precedent  mismanagement, 

none  is  proved,  of  the  estate.     There 

no  actual  pressure  on  the  estate ;  no 

jer  such  as  an  unsatisfied  decree  outsiand- 

against  the  husband  ;  no  impending  sale 

arrears    of    the    Government    revenue. 

estate,  as  already  shown,   devolved  to 

^widow  almost  unencumbered ;  the  income 

an  ample  one  and  more  than  suflicient 

^pay  the  small  debt  due  by  the  husband, 

Government  revenue,  and  to  provide  $ill 
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the  expenses  of  the  widow  and  her  daugh- 
ters. The  special  appellant,  who  is  a  vakeel 
of  the  lower  Court,  has  purchased  the  rights 
I  and  interests  of  the  widow  at  a  sale  in  execu- 
tion of  a  personal  decree  against  her.  He 
has  purchased  at  a  very  inadequate  price,  and 
with  full  knowledge  that  the  widow's  estate 
was  a  limited  and  a  qualified  one.  On  the 
whole  case,  we  entirely  concur  with  the 
Courts  below,  and  dismiss  the  special  appeal 
with  costs. 


The  1 5 ih  January  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Decree  incapable  of  execution— -Act  VIII.  of 

1859.  S.  100. 

Case  No.  268  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Rajshahye,  dated  the 
2gth  June  iSjz^  affirming  an  order  of 
ihe  Moonsiff  of  Serajgunge,  dated  the 
2gth  November  i8yr. 

Dwarkanath  Roy  (Judgment-debtor), 
Appellant, 

versus 

Jannobee  Chowdhrain  (Decree-holder), 

Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Mohi' 

» 

nee  Mohun  Roy  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondent. 

A  decree  which  was  passed  for  a  specified  quantity 
of  land  contiguous  to  plaintiff's  estate,  but  which  gave 
no  boundaries  of  such  land,  was  held,  with  reference  to 
Act  VIII.  of  i:J59,  s.  190,  to  be  indefinite  and  incapable 
of  execution. 

Glover,  J. — The  special  respondent  in  this 
case  got  a  decree  for  7  k  had  as  14  pakees 
1 2  kanees  of  land,  which  he  sued  for  as  con- 
tained within  a  certain  specified  area, 
boundaries  being  given  in  the  plaint.  On 
measurement,  however,  it  was  found  that 
these  boundaries  contained  a  great  deal  more 
land,  and  the  decree  was,  therefore,  for  17 
khadas  14  pakees  12  kanees  to  be  taken  out 
of  that  land,  no  boundaries  being  given  in 
the  decree.  The  case  comes  before  us  in 
execution.  The  Judge  has  considered,  con- 
curring with  the  lower  Court  so  far,  that  the 
decree  was  sufficiently  accurate,  and  could  be 
executed. 
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In  special  appeal  it  is  contended  that  the 
decree  is  altogether  indefinite  and  cannot  be 
executed,  inasmuch  as  no  boundaries  are 
given  of  the  land  which  is  to  be  given  to  the 
plaintiffs.  The  words  of  the  decree  are,  that 
the  land  is  to  be  given  contiguous  to  the 
plaintifTs  land,  but  it  might  be  so  given 
either  at  one  or  other  end  of  his  land,  or  in 
the  middle  of  it — in  all  of  which  cases  it 
would  still  be  contiguous. 

We  think  there  is  ho  occasion  for  us  to  go 
into  the  merits  of  the  case  with  reference  to 
the  provisions  of  section  190  of  the  Code  of 
Civil  Procedure.  That  section  says  that 
when  a  suit  is  for  land  or  other  immoveable 
property  with  specified  boundaries,  if  the 
decree  be  for  the  recovery  of  a  portion  only 
of  such  property,  it  shall  specify  the  bound- 
aries of  the  land  or  property  adjudged. 

In  this  case,  the  decree  being  for  a  portion 
only  of  the  land  in  suit,  the  boundaries  of  the 
land  decreed  ought  to  have  been  specified, 
and,  therefore,  on  this  ground  alone,  we  think 
that  the.  special  appeal  should  be  allowed  and 
the  decisions  of  the  lower  Courts  reversed 
with  costs. 

We  think  it  only  fair  to  mention  that,  in 
the  course  of  the  argument,  the  special 
appellant  offered  through  bis  pleader  to  give 
up  to  bis  opponent  7  khadas  14  pakees  13 
kanees  of  land  in  a  position  specified  in  the 
map,  and  which  is  as  nearly  as  possible  con- 
terminous with  the  plaintiff's  land,  and  that 
the  pleader  for  the  respondent,  although 
fully  warned  of  the  probable  effect  of  sec- 
tion 190,  refused  to  consent  to  the  arrange- 
ment. 


The  15th  January  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
Markby,  Judges, 

Execution— Act  VIII.  of  1859,  s.  20a 

Case  No.  311  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Nuddea^  dated  the  ijth 
November  18';  2, 

Bhoobun  Mohinee  Debia  (Judgment -debtor), 

Appellant^ 

versus 

Gobind  Chunder  Mojoomdar  (Decree- 
bolder),  Respondent.  ' 


The  Advocate-General  and  Baboo  Bko* 
wanee  Churn  Duti  for  Appellant 

Baboos  Romesh  Chunder  Mitter^  Rod 
Beharee  Ghose,  and  Grish  Chunder  Mm^ 
kerjee  for  Respondent. 

The  District  Court  gave  a  decree  for  cettajo  immot^ 
able  and  moveable  property  specified  in  the  schcdrit- 
annexed  to  the  plaint,  and  made  an  order,  that  the 
Ameen  was  to  ascertain  the  extent  of  the  moveaUe  pi«i 
perty.  In  execution,  the  Court  ordered  the  Ameen  ti 
give  possession  to  the  decree-holder  of  such  of  tiie  oil 
moveables  as  he  could  find,  and  to  inquire  into  ^ 
nature,  amount,  and  value  of  such  as  be  could  not  fiad^ 

Held  that  it  was  not  necessary  to  construe  this  ocdcc 
as  giving  in  execution  what  had  not  been  in  the  decicty 
2.  e.i  alternative  damages;  but  that  the  inquiry  otderd^ 
was  obviously  necessary  in  order  to  guide  the  Omrt  aj 
the  exercise  of  its  discretion  under  Act  VIII.  of  185^ 
s.  300,  and  that  the  order  must  be  assumed  to  havebeoi 
made  for  lawful  purposes  and  with  a  view  to  soch  for*: 
ther  order  as  might  seem  just. 

Jackson^  J, — I  AM  of  opinion  that  there  v 
no  ground  for  the  present  appeal.  The  Distn'Ql 
Court  of  Nuddea  gave  a  decree  against  tM 
appellant  for  certain  immoveable  and  move^ 
able  property  specified  in  the  schedule  annexe^ 
to  the  plaint,  or  for  the  plaintiff's  undivideA 
share  thereof,  and  made  an  order  that  the  Qvi 
Court  Ameen  was  to  ascertain  the  exteiA 
of  the  moveable  property.  The  plaintiff  hat^ 
ing  applied  for  execution,  the  Court  mad^ 
the  further  order  that  a  purwanna  be  directeil 
to  the  Civil  Court  Anieen  to  give  poeJ 
session  to  the  decree-holder  of  such  mofe^ 
ables  specified  in  the  decree  as  he  could  finiU 
and  further  to  inquire  into  the  naiQiej 
amount,  and  value  of  such  moveables  as  hei 
could  net  find.  I 

The  contention  is  that  in  this  way  tfafi 
Court  proceeds^to  give  in  execution  something 
which  was  not  given  by  the  decree,  that  i^^ 
to  ascertain  and  order  an  amount  of  altemap 
live  damages  to  be  paid  to  the  decree-holder, 
which,  if  done  at  all,  ought  to  have  bees 
done  by  thQ  decree.  It  seems  to  me  not 
necessary  now  to  put  any  such  construction  oa 
the  order,  nor  is  it  necessary  to  consider  whe- 
ther the  decree  is  drawn  in  the  best  form 
of  which  it  is  susceptible ;  but  it  appears  \si 
me  at  present  that  the  decree  is  one  which 
is  capable  of  enforcement,  and,  for  the 
enforcement  of  it,  we  must  look  to  section  20& 
of  the  Civil  Procedure  Code.  That  sectioK 
provides  :  "  If  the  decree  be  for  any  specific 
'^  moveable,  it  shall  be  enforced  by  the  seizure^ 
"if  practicable,  ot  the  specific  moveable,  and 
"  the  delivery  thereof  to  the  party  to  whom 
"  it  shall  have  been  adjudged,  or  by  imprison* 
"  ment  of  the  party  against  whom  the  decree 
''  is  made,  or  by  attaching  his  property  ai4 
*'  keeping  the  same  under  attachment  until 
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"farther  order  of  the  Court,  or  by  both 
*'  imprisonment  and  attachment,  if  necessary.*' 
When  the  extent  and  valae  of  a  moveable 
property  are  not  precisely  ascertained  before 
decree,  it  is  obviously  necessary,  in  order  to 
guide  the  Court  in  exercise  of  the  discretion 
it  has  under  section  200,  to  ascertain  what 
the  value  of  the  moveable  not  delivered  to 
the  plaintiff  is,  in  order  that  the  Court  may 
make,  if  necessary,  sufficient  and  not  esces- 
tive  order  by  way  of  imprisonment  of  the 
party,  or  by  attachment  of  his  property  in 
case  of  non-delivery.  We  must  assume  that 
the  order  of  the  Court  below  was  made  for 
'hwful  purpose,  and  that  the  Court  upon 
being  informed  by  its  officer  will  make  such 
farther  order  as  to  it  may  seem  just. 

The  appeal  is  dismissed  with  costs. 

Markdy,  J, — I  am  entirely  of  the  same 
opinion. 

Jackton  and  Markhy^  J  J. — As  to  the 
rale  (No.  851),  we  think  that  the  order  of 
appointment  of  Receiver  will  not  be  discharg- 
ed, but  will  continue  in  force  until  the 
District  Court  shall  have  made  some  further 
order  in  respect  of  the  delivery  of  any 
moveable  which  may  be  found  and 'taken 
cot  of  the  i>ossession  of  the  defendant,  and 
that  in  respect  of  the  rule  each  party  do  pay 
his  own  costs. 


The  6th  January  1873. 

Present : 

the  Hon'ble  W.  Markby  and  F.  A.  Glover, 

Judges, 

Decrees — Isatalmeat^bond —  Execution  —  Pur- 
chase of  hypothecated  Property—Right  of 
Encumbrancers. 

Case  No.  116  of  i87i. 

'Special  Appeal  from  a  decision  parsed  hy 
the  Subordinate  Judge  of  Gya^  dated 
the  t^th  September  iSyty  reversing  a 
decision  of  the  Moonsiff  of  Nowabad, 
dated  the  i^th  May  i8yi. 

Baboo  Kamessur  Pershad  (Defendant), 

Appellant, 

versus 

Dowlut  Ram  (Plaintiff),  Respondent. 

Mr,  R.  T.  Allan  and  Baboo  Mohinee 
J  Mohun  Roy  for  Appellant. 

Jtfr.  C.  Gregory  and  Baboo   Gopal  Chunder 
Mookerjee  for  Respondent. 


R  N  executed,  io  1864,  a  security-bond  in  favor  of 
K  L;  in  1S55,  a  second  bond  in  favor  of  defendant  ; 
in  1866,  a  third  bond  in  favor  of  K  L;  and,  in  1869,  a 
fourth  bond  in  favor  of  defendant :  all  the  bonds  beings 
registered  and  includinjir,  as  security,  the  property  in 
dispute.  'Both  bond-holders  took  proceed! nipr»  under  Act 
XX.  of  i«66,  s.  53,  and  obtained  decrees.  In  1868,  K  L 
arranged  with  R  N  to  be  paid  by  monthly  instalments 
at  interest  higher  than  was  allowed  by  the  decrees. 
In  1869,  he  put  up  the  property  to  sale  m  execution  of 
his  decrees,  and  it  was  purchased  by  plaintiff.  Shortly 
after,  it  was  again  put  up  to  sale  in  execution  of  defend- 
ant's decrees,  and  purchased  bjf  defendant,  who  got  into 
possession.    The  present  suit  is  to  recover  possession  : 

Held  that  although  K  L  in  his  execution-pro- 
ceedings referred  to  his  kistbundee  as  well  as  to  his 
decrees,  and  irregularly  included  In  the  amount  to  be 
levied  what  was  not  given  by  the  decrees,  yet,  as  the  pro- 
ceeds did  not  cover  the  decrees,the  proceedingscould  not 
be  held  to  be  void,  nor  the  plaintiff's  purchase  a  nullity : 

Hbld  that  what  passed  to  plaintiff  was  tne 
property  hypothecated,  of  which  he  oecame  owner  and 
prima  facie  entitled  to  possession,  having  purchased  at 
the  instance  of  a  first  encumbrancer;  and  that  defend- 
ant's lien  could  not  protect  him  in  possession. 

Markby t  J, — This  was  a  suit  brought  to 
recover  possession  of  a  share  in  certain  lands. 
It  appears  that  the  property  originally  be- 
longed to  one  Ram  Narain,  who  executed  a 
security-bond  in  favor  of  one  Kesho  Lall  on 
the  3 1  St  July  1864.  On  the  35th  July  1865, 
Ram  Narain  executed  a  second  security* 
bond  in  favor  of  the  defendant.  On  the 
19th  October  1866,  a  third  security-bond  in 
favor  of  Kesho  Lall ;  and,  on  the  19th  May 
1867,  ^  fourth  security-bond  in. favor  of  the 
defendant.  All  these  bonds  were  registered, 
and  included,  as  security,  the  property  now 
in  dispute. 

Both  Kesho  Lall  and  the  defendant  took 
proceedings  upon  their  bonds,  under  section 
53  of  Act  XX.  of  1866,  and  obtained  decrees 
for  what  was  due  to  them  respectively  under 
the  bonds. 

On  the  17th  June  1868,  Kesho  Lall 
entered  into  an  arrangement  with  his  debtor 
Ram  Narain,  by  which  it  was  agreed  that  all 
that  was  then  due  to  him  under  the.  decrees^ 
that  is  to  say,  the  sum  of  Rs.  9,194-1-3, 
should  be  paid  by  Ram  Narain  by  monthly 
instalments  with  interest  at  the  rate  of  24 
per  cent,  per  annum.  The  decrees  bore  in- 
terest only  at  the  rate  of  1 2  per  cent. 

On  the  29th  January  1869,  the  property 
in  suit  was  put  up  to  sale  at  the  instance  of 
Kesho  Lall  in  execution  of  his  two  decrees, 
and  was  purchased  by  the  plaintiff.  On  the 
15th  February  1869,  the  property  was  again 
put  up  to  sale  at  the  instance  of  the  defend- 
ant in  execution  of  his  two  decrees,  and  was 
purchased  by  the  defendant  himself;  and, 
under  his  purchase,  the  defendants  got  into 
possession. 

Upon  these  facts,  one  point  was  made  for 
the  defendant,  which,  if  decided  in  his  favor, 
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would  get  rid  of  all  difficulty.  It  was  con- 
tended that  the  execution-proceedings  under 
which  the  plaintiff  purchased  were  void, 
inasmuch  as  they  were  based  upon  the  kist- 
bundee,  and  not  upon  the  decrees.  Now,  it 
is  true  that  Kesho  Lall,  when  he  instituted 
these  execution-proceedings,  referred  to  the 
kistbundee  as  well  as  to  the  decrees,  and  in 
the  amount  which  he  asked  to  levy  he  in- 
cluded interest  at  24  per  cent,  as  provided 
for  by  the  kistbundee,  and  not  at  12  per 
cent,  as  given  by  the  decrees.  This  was 
made  clear  by  the  examination  of  the 
accounts  which  took  place  during  the  argu- 
ment. But  we  do  not  think  that  this  makes 
the  execution-proceedings  void  so  as  to 
render  the  plaintiff's  purchase  a  nullity.  It 
was  irregular,  no  doubt,  and  improper,  to 
include  anything  in  the  amount  to  be  levied 
except  what  was  given  by  the  decrees. 
But  it  is  not  asserted  that  the  sale  produced 
anything  like  the  amount  which  was  neces- 
sary to  cover  the  decrees  without  any  in- 
terest at  all,  and  all  that  has,  in  fact,  occurred 
is,  that  out  of  a  sum  of  Rs.  9,599,  which  the 
execution-creditor  sought  to  levy,  a  sum  of 
Rs.  162  was  not  due  under  the  decrees,  but 
under  the  kistbundee.  We  think  we  ought 
not,  under  these  circumstances,  to  say  that 
the  plaintiff's  purchase  is  a  nullity. 

We  must,  therefore,  consider  what  are  the 
rights  of  the  parties  upon  these  complicated 
transactions.  The  case  made  by  the  plaintiff 
is  shortly  this :  He  says  that  he  purchased 
at  any  rate  what  are  called  the  ''  rights 
and  interests"  of  Ram  Narain,  and  that  what- 
ever may  be  the  rights  of  Kesho  Lall  (if 
he  has  any),  or  of  the  defendant  under  their 
security-bonds,  he  has  a  right  to  hold  the 
property  under  his  purchase  against  the 
defendant,  who,  under  his  decrees  which 
were  only  in  personam  against  Ram  Narain, 
could  sell  only  the  properly  of  Ram  Narain  ; 
whereas,  at  the  date  of  the  sale  at  which  the 
defendant  purchased.  Ram  Narain  had  no 
right  or  interest  in  this  property  whatsoever. 

The  defendant's  case  is  that  the  plaintiff 
purchased  only  the  rights  and  interests  of 
Ram  Narain  subject  to  the  two  mortgages,  of 
which  the  plaintiff  had  notice  at  the  time  of 
sale,  and  that  the  plaintiff  cannot  turn  the 
defendant  out  without  paying  off  the  debt 
due  to  the  defendant. 

Neither  of  these  statements  are  very  clear ; 
and  it  is  obvious,  that  this  case  cannot  be 
decided  without  ascertaining  somewhat  more 
exactly  what  interest  in  the  property  passed 
to  the  plaintiff  by  the  execution-sale. 


It   seems   to   us  that  what  passed  to  the  1 
plaintiff  by  the  execution-saie  was  the  pro- 
perty hypothecated,  whether  subject  to  anyi 
rights  on  the  part  of  the  debtor  need  not  ali 
this  moment  be  considered.     It  is  said  that; 
only  the  equity  of  redemption  passed  to  thei 
plaintiff.     But  there  is  in  reality  in  this  case^ 
no  such  thing  as  an  equity  of  redemption^ 
distinct  from  the  properly  itself.     The  notice 
of  an  equity  of  redemption  as  a  mere  right 
distinct  from  the  estate  has,  in  fact,  very  iitiiej 
foundation  in  law.     It  is  an  universal  miel 
that  the  borrower  remains  the  owner  of  tfan 
property  hypothecated   until  the   ownershipj 
is  transferred   by   some  formal  proceeding,^ 
generally  a  proceeding  in  a  Court   of  law. 
And  notwithstanding  the  peculiar  character, 
of  what  is  called  an  "  equity  of  redemption 
on  an  English  mortgage,  the  same  doctnnfr| 
has  been  there  applied ;  it  being  held  that] 
looking  to  the   substance,   and   not  to  thej 
form   of  things,   the   mortgagor  is  the  n 
owner  of  the  property  notwithstanding  the; 
mortgage,  and  possessed  of  it  in  his  ancievi 
and  original  right,     (See   Cooie  on    Moit* 
gages,  3rd  edition,  page  23.) 

There  is  no  doubt,  moreover,  that  ibe 
holder  of  security-bond  selling  even  on  a  com-] 
mon  money-decree  sells  the  property  clear  of 
his  own  lien.  That  has  been  held  in  numer- 
ous cases,  and  is  in  accordance  with  general 
principles. 

The  plaintiff,  therefore,  upon  the  execu* 
lion-sale,  became  the  owner  of  the  property,' 
and  was  primd  facie  entitled  to  the  posses^ 
sion. 

Prior  to  the   execution-sale,   the  property 
had,  however,  been  twice  pledged  to  the  de- 
fendant, and  we  have  to  consider  whether  bfw 
reason  of  this,  coupled  with  the  subseqaeot-' 
proceedings  in  execution  by  which  the  de-" 
fendant  got  into  possession,  the  plaintiff  has ' 
lost  his  right  to  recover  immediate  posses- 
sion of  the  properly. 

Now,  there  is  one  authority  which  goes  so; 
far  as  to  lay  down  that,  by  the  sale  in  execa*< 
lion  at  the  instance  of  Kesho  Lall  on  his 
money-decree,  the  property  passed  to  the" 
plaintiff  clear  of  both  the-  incumbrances  in  j 
favor  of  the  defendant.  That  decision  is  toi 
be  found  in  7  Weekly  Reporter  232.. 
The  circumstances  of  that  case  were  verf 
similar  to  the  present.  There  was  a  first- 
and  second  hypothecation,  the  plaintiff's  beinfi 
the  second.  Both  creditors  had,  in  their 
turn,  obtained  money- decrees,  and  the  defend*' 
ant  had  purchased  in  execution  under  the 
first  decree.  So  far  the  defendant  in  that 
case  stood  in  exactly  the.  same  position  as 
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le  plaintiff  in  this.  In  the  case  in  7 
rcekl)'  Reporter,  however,  the  defendant 
It  into  possession,  and  the  second  decree- 
Bftlder  never  proceeded  to  a  sale,  but  brought 
suit  to  enforce  his  lien.  He  succeeded  in 
e  lower  Courts,  but  this  Court  (Bayley 
id  Pandit,  J  J.)  reversed  their  decisions,  and 
ftmissed  the  suit  with  costs.  They  held 
Bt  all  the  rights,  both  of  the  borrower  and 
the  pledgee  in  the  property,  as  hypothe- 
^d  when  the  first  hypothecation  was  made, 
issed  to  the  auction>purchaser ;  in  effect 
Ming^  that  by  the  execution-sale,  even 
pougb  on  a  money-decree,  the  other  hypo- 
iecaiion  was  extinguished. 

;This  decision  would  at  once  dispose  of 
ie  present  case  in  favor  of  the  plaintiff, 
|d  as  it  was  evidently  very  carefully  con- 
iered,  it  is  of  course  entitled  to  very  great 
eight.  Nor  are  we  aware  that  it  has  ever 
aeq  directly  questioned.  An  application 
[IS  made  for  a  review  after  Mr.  Justice 
vnbhoonath  Pandit's  death,  and  it  was 
ifased  ;  but  the  authority  of  the  original 
vision  in  question  is  not  thereby  weakened 
:  affirmed. 

It  IS  not,  however,  necessary  for  us  to  go 
f  the  full  length  of  this  decision  in  order 
'  dispose  of  the  present  case.  The  ques- 
im  which  we  have  to  decide  is  not  what 
ae  the  ultimate  rights  of  the  parties, 
in  who,  in  the  present  state  of  things,  is 
kitled  to  possession ;  and  upon  the  best 
^sideration  which  we  have  been  able  to 
fve  to  this  case,  we  think  the  plaintiff  is 
^lled.  He  purchased  the  property  at  a 
lie  in  execution,  and  as  between  rival 
iction-parchasers,  the  first  purchaser  must 
ive  priority.  But  then  the  defendant  relies 
pon  his  Hen.  We  do  not  think  he  can  so 
hDtect  himself.  The  right  usually  consider- 
I  to  be  given  by  a  second  hypothecation 
I  a  right  to  pay-off  the  first  encumbrancer, 
Ibd  to^iStand  in  his  shoes;  and  if  the  deci- 
ton  in  the  7  Weekly  Reporter  cannot  be 
l^iported  to  the  full  extent,  and  the  defend- 
Bl  has  Still  this  right  or  some  modification 
f  it,  or  some  other  right  of  that  kind,  per- 
ils he  can  bring  a  suit  to  establish  it,  or 
^  might  possibly  by  proper  management 
tave  had  his  right  adjudicated  upon  in  this 
{Bit.  But  we  do  not  think  that  either  by 
imply  relying  on  the  sale  in  execution  or 
■Km  his  h3rpothecation,  or  upon  both  com- 
bed, he  can  retain  possession  against  the 
ifauntiff.  The  situation  of  the  two  parties 
low  claiming  possession,  however  similar  in 
*ier  respects,  differs  in  this  most  essential 


particular — that  whereas  the  plaintiff  has 
purchased  at  a  sale  at  the  instance  of  a  first 
encumbrancer,  the  defendant  has  purchased 
only  at  a  sale  at  the  instance  of  the  second  ; 
from  which,  as  we  understand  the  law,  it 
results  that  the  plainlifT  has  purchased  the 
property,  and  the  defendant,  if  he  has  pur- 
chased anything,  has  only  purchased  an 
assignment  of  his  own  lien. 

We  think,  therefore,  that  the  plaintiff  as 
purchaser  has  a  present  right  of  possession, 
and  that  the  defendant  has  not  in  the  present 
suit  established  any  right  under  his  encum- 
brance by  which  the  plaintiff's  immediate 
right  to  take  possession  is  obstructed. 

The  result  is  that  the  special  appeal  is 
dismissed  with  costs. 


The  15th  January  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Secondary  Evidence— Purchaser  of  Decree — 

Cross-decree. 

Case  No.  245  of  1872. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Nuddea,  dated  the 
2yth  June  i8j2,  reversing  a  decision  of 
the  Subordinate  Judge  of  that  District^ 
dated  the  3rd  December  i8yo, 

Oopendro  Mohun  Moostafee  (Judgment- 
debtor),  Appellant^ 

versus 

PoornoChunder  Bhuttacharjee  (Decree- 
holder),  Respondent, 

Mr,  R.  T,  Allan  and  Baboos  Ashootosh 
Dhur  and  Bhyruh  Chunder  Banerjee  for 
Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

An  atte^ed  copy  of  a  petition  was  admitted  as  evi- 
dence \y)iere  the  original  was  with  the  record  of  a 
different  case,  and  application  had  been  made  to  the 
Court  to  send  for  such  record. 

The  purchaser  of  the  rights  and  interests  of  a  decree- 
holder  takes  the  decree  subject  to  the  right  of  the  judg- 
ment-debtor to  s<:t  off  his  cross-decree. 

Kemp,  J — In  this  case,  the  parties  before 
the  Court  are  Oopendro  Mohun  Moostafee, 
the  special  appellant,  who  obtained  a  decree 
against  the  Bengal  Indigo  Company  on  the 
8th  of  December  1866,  and  the  respondent 
Poorno  Chunder  Bhuttacharjee,  who  was  the 
purchaser  from  the  Bengal  Indigo  Company 
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of  a  decree  which  they  obtained  in  March 
1857  against  Oopendro,  the  appellant,  and 
others.     The  decree  obtained  by  Oopendro 
was  against  the  Efengal  Indigo  Company  and 
other  parties,  but  the  liability  of  the  Bengal 
Indigo  Company  was  declared  by  that  decree 
to  be  some  Rs.  6,880.     It  does  not  appear 
that  that   sum   was  to  bear  interest.     The 
Bengal  Indigo  Company,  as  already  observed, 
had  obtained  a  decree  against  Oopendro,  the 
'  appellant  before  us,  and  others,  for  rents  paid 
by  them  to  protect  a  putnee,  and  the  amount 
of  that  decree,    as   far   as   we    have   been 
shown     by    the    pleaders,     was     principal 
Rs.  2,976-3-6,  costs  Rs.  554-7-6,  total  Rs. 
3,530-10-6.    That  sum  was  to  bear  interest. 
On   the    first   application    to    execute    this 
decree,  the  Subordinate  Judge  of  Nuddea 
refused  to  allow  the  set-off,  but,  in  October 
1861,  the  then  Judge  of'Zillah  Nuddea,  Mr. 
Justice  L.  S.  Jackson,  held  that  the  set-off 
could  be  allowed,  and  that  the  Subordinate 
Judge  was  wrong  in  not  allowing  it,   but 
that  inasmuch  as  the  question  of  wassilat, 
for  which  the  defendants,  the  Bengal  Indigo 
Company,    were   liable    under   the    decree 
obtained  by  Oopendro,  had  not  yet  been 
ascertained,  he  passed  an  order  allowing  the 
set-off,  and  directed  that  the  execution  of  the 
decree  of  the  Bengal  Indigo  Company  was 
to  be  stayed  until  the  amount  of  wassilat 
could  be  ascertained.     Subsequently,  or  on 
the    7th    of    January    1870,    the    Bengal 
Indigo   Company  applied  again  to  execute 
their  decree  against  Oopendro,  stating  that 
the  amount  due  to  them  under  their  decree 
by    Oopendro    was    Rs.     8,690,    and    the 
amount    due    by    them  to    Oopendro    Rs. 
7,390,  and  they  prayed  for  execution  for  the 
difference,    or    Rs.     1,300.     Very     shortly 
after    that,    the    Bengal    Indigo    Company 
applied,   stating,   that  they   were  wrong  in 
stating  the  amount  due  by  them  to  Oopendro 
in    their    former    petition ;    that    only    Rs. 
1,704  were  due,  and  they  asked  for  execution 
to    the    amount    of    Rs.    6,986.     On    that 
application,  on  the  loth  of  January  1870,  an 
ord^r  was  made  directing  the  Amlah  of  the 
Court  to  make  up  an  account  as  between  the 
two  decree-holders,  namely,  Oopendro  and 
the  Bengal  Indigo  Company.     It  is,  there- 
fore, clear  from  the  former  proceedings  in 
the  case  that  the  set-off  was  allowed  by  the 
then  Judge  of  Nuddea;    and   the  Bengal 
Indigo  Company,  whose   decree  has  been 
purchased|by  the  special  respondent,  admitted 
that  Oopendro  was  entitled  to  a  set-off ;  and 
in  asking  for  execution  of  their  decree  as 
against    Oopendro   they    prayed    that  the 


amount  due  under  Oopendro's  decree  oi 
be  set  off  against  their  decree. 

Whilst  the  matter  was  in  this  H 
and  before  the  Amlah  filed  any  accouol 
tween  Oopendro  and  the  Bengal  Indigo  0 
pany,  the  Bengal  Indigo  Companj  tran^ 
their  rights  in  the  decree  to  the  respond 
Poorno  Chunder  Bhuttacharjee,  for  the  si 
sum  of  Rs.  600.  We  are  informed  i 
this  Poorno  Chunder  Bhuttacharjee,  «l 
mookhtar  of  the  Bengal  Indig'O  Compd 
but  be  this  as  it  may,  Oopendro  shortly  i 
petitioned  the  Court,  stating  that  this  tnj 
fer  was  a  benamee  transaction*  but  % 
orders  were  passed  upon  this  applicatioii^ 
not  appear.  ,  j 

Oopendro,  in  1869,  transferred  his  lA 
under  the  decree  against  the  Bengal  la^ 
Company  to  one  Ramdhun  Chatio^ 
Subsequent  to  the  transfer,  he  appliej 
the  Court  to  substitute  the  name  of  hts  i 
dee  Ramdhun  Chutlungee  in  his  place«i 
he  prayed  the  Court  to  pay  to  the  said  H^ 
dhun  Chutlungee  a  sum  of  Rs.  yji 
which  had  been  deposited  by  the  jadgioi 
debtor,  and  he  also  prayed  the  Court  to  | 
mit  his  vendee  to  carry  on  the  decreCj 
against  his  judgment-debtors,  and  to  xeo^ 
the  amount  due  against  them.  We  K| 
beeii  shown  the  authenticated  copy  of  a  d 
tion  filed  by  Ramdhun . Chutlungee  \n\ 
Court  below,  in  which  Ramdhun  Chotli 
admitted  that  he  had  purchased  Oop< 
decree,  but  that  Oopendro  was  entitle 
the  set-off  against  the  Bengal  Indigo 
pany  and  not  his  vendee,  the  petitioner, 
dhun  Chutlungee. 

The  pleader  for  the  respondent  obj< 
to  the  admission  of  this  petition  on 
ground  that  it  was  not  on  the  record ;  botl 
pleader  for  the  appellant,  Mr.  R.  T.  Allan, 
shown  us  that  he  applied  to  Mr.  J] 
L.  S.  Jackson  to  send  for  the  record  of  tbe^ 
in  which  the  original  of  this  petition 
be  found ;  and  the  copy  of  the  petition 
an  attested  copy,  we  think,  looking  to 
fact  that  an  application  was  made  10 
Court  to  send  for  the  original,  that  we  ooj 
to  admit  it;  and  therefore  admitting  it, 
appears  to  us  clear  that  Ramdhun  Chatlang^ 
the  purchaser  of  the  rights  and  interest! 
Oopendro,  has  clearly  admitted  that  he  d 
not  purchase  Oopendro's  right  to  set  off  ^ 
sum  that  might  be  due  to  him  under  1 
decree  against  the  Bengal  Indigo  Comps^ 
We  also  find  that  Poorno  Chunder  Bhiil 
charjee,  the  purchaser  from  the  Beog 
Indigo  Company,  had  full  notice  of  Oopa 
dro's  claim  to  set  off  his  decree  against  t1« 


!•] 


Cml 


THE  WKBKLY  BIPORTEK. 


Rulings. 


87 


|b  vendors,  the  Bengal  Indigo  Company, 
ithis  possibly  accounts  for  the  small  sum 
^  Poomo  Chunder  has  paid  for  the 
lee  purchased  by  him  from  the  Bengal 
jro  Company.  The  judgment  of  the 
fwnch  to  be  found  in  Volume  I.,  Bengal 
\  Reports,*  is  very  clear  on  this  point. 
i  late  Chief  Justice,  Sir  Barnes  Peacock, 
^rved  that  the  case  was  almost  too  clear 
largument,  the  case  put  to  him  being 
ketber  the  purchaser  of  a  decree  takes 
idecree  subject  to  the  right  of  the  judg- 
l^debtor  to  set  off  his  cross-decree.'' 
(Full  Bench  decided  that  the  purchaser 
p  rights  and  interests  of  the  decree-holder 
titled  to  execute  the  decree  purchased 
manner  and  to  the  same  extent  as  the 
al  decree-holder  might  have  done,  and 
^Dtherwise  or  further;  and  consequently 
[Ae  purchaser  takes  the  decree  subject  to 
Hght  of  the  judgment-debtor  to  set  off 
iCTOss-decree.  It  has  been  alleged  that 
Inse  Oopendro  has  sold  the  whole  of  his 
tsand  interests  under  the  decree,  therefore 
Iras  not  entitled  to  claim  the  set-off\  inas- 
^  as  if  he  is  allowed  to  claim]a  set-off,  he 
)S  a  double  advantage,  as  the  Judge  says ; 
jpets  Rs.  io,cxK)  for  his  rights  and  in- 
p^  under  the  decree,  and  also  the  right  to 
Iff ;  but  in  this  case  it  is  clear  from  the 
^  of  the  vendee,  Ramdhun  Chutlungee, 
I  the  understanding  between  the  parties 
Itfaat  Oopendro  in  transferring  his  decree 
hmdhun  did  not  pass  the  right  of  set-off 
isr  that  conveyance.  This  appears  clear 
\  the  action  of  the  vendee  of  Oopendro, 
le  petition  has  been  referred  to. 
fe,  therefore,  are  of  opinion  that  the  judg- 
|t  of  the  first  Court  is  a  right  judgment, 
I  the  set-off,  which  was  allowed  by  Mr. 
ice  L.  S.  Jackson  in  1861,  was  only  put 
lad  not  then  carried  into  effect  on  account 
le  wassilat  not  having  been  ascertained. 
pst  now  be  allowed,  and  the  decision  of 
)odge  of  Nuddea  reversed. 

^c,   therefore,   decree   the   appeal    with 
I  payable  by  the  respondent. 


The  16th  January  1873. 

Present : 

tHon'ble  Sir  Richard  Couch,  A7.,  Chief 

\MS/ir^f    and    the    Hon'ble   Dwarkanath 

litter.  Judge, 

I 

^  Mesoe-profits^Interest— Damagfes. 

•  10  W.  R.,  F»  B.,  32. 


Case  No.  35  of  1872. 

Regular  Appeal  from  a  decision  passed 
hv  the  Officiating  Judge  of  Patna,  dated 
the  !2th  October  i8yi, 

Chowdhry  Wahed  Ali  (Defendant),  " 
Appellant^ 

versus 

Mussamut  Jumaye  (Plaintiff),  Respondent. 

Moonshee  Mahomed  Yusufiox  Appellant. 

Mr.  C,  Gregory  for  Respondent. 

Where  the  accounts  of  an  estate  are  made  up  at  the 
end  of  the  ordinary  year,  mesne-protits  are  rightly  treat- 
ed as  due  at  the  end  of  such  year,  and  interest  may  be 
added  by  way  of  damages. 

Couch,  Cy.— We  think  the  Judge  of  the 
Court  below  was  right  in  treating  the  mesne- 
profits  as  due  between  these  parties  at  the 
end  of  the  ordinary  year,  when  the  accounts 
of  the  profits  of  the  estate  would  be  made  up, 
and  it  would  be  ascertained  what  was  the 
sum  for  which  the  person  who  had  wrongfully 
received  the  rents  of  the  estate  would  be 
liajble  to  account.  There  is  nothing  in  the 
case  to  show  that  the  Judge  has  come  to  a 
wrong  conclusion  on  that  part  of  the  case. 

Then,  with  regard  to  the  interest,  the  latter 
authorities  in  this  Court  lay  down  that 
interest  may  be  added  to  the  amount  of  the 
mesne-profits  by  way  of  damages,  because 
really  the  plaintiffs  sustain  damage  not  mere- 
ly by  being  deprived  of  the  mesne-profits  of 
the  year,  but  by  being  deprived  of  the  use 
of  the  money  until  it  is  recovered  by  suit. 
In  this  case,  there  seems  to  be  no  reason  why 
the  defendant  should  be  exempted  from  that 
rule. 
The  appeal  must  be  dismissed  with  costs. 


The  1 6th  January    1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Admission  of  evidence— Error  in  Law. 

Case  No.  139  of  1872, 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Purneah,  dated 
the  2tst  September  i8yi,  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  30th  June  iSjr. 
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Serajool  Huq  and  another  (Plaintiffs), 
Appellants^ 

versus 

Shaikh  KeramutooIIah  and  another 
(Defendants),  Respondents, 

Mr,    Branson   and   Baboo    Grish    Chunder 
Ghose  for  Appellants. 

Moonshee   Mahomed   Yusuf  for 
Respondents. 

In  a  suit  for  ejectment  on  the  ground  that  defendant 
was  holding  over  after  the  expiration  of  his  lease,  de- 
fendant's vakeel  deposed  on  oath  in  the  first  Court  that 
defendant  had  no  documents  whatever,  and  that  those 
he  once  had  were  burnt.  When  the  case  came  before  the 
Subordinate  Judge  in  appeal,  he  permitted  the  defendant 
to  file  a  new  piece  of  evidence,  tiz.^  a  pottah,  which  was 
alleged  to  have  escaped  the  general  destruction  : 

Held  that  the  admission  of  the  pottah,  on  the  mere 
ipse  dixit  of  the  defendant,  was  a  substantial  error  in 
law,  even  though  plaintiff  neither  admitted  nor  denied 
the  document ;  that  the  Subordinate  Judge  had  no  right 
to  admit  the  pottah  under  the  circumstances  ;  and  that, 
if  he  had,  he  was,  wrong  in  deciding  the  case  upon  it 
without  taking  evidence  as  to  its  genuineness. 

Glover^  j. — We  think  that  the  Subordinate 
Judge's  decision  in  this  case  is  erroneous  and 
must  be  reversed.  There  were  two  suits 
brought  by  the  plaintiffs  against  the  defend- 
ants, with  only  one  of  which,  however,  we 
have  to  do  in  special  appeal.  That  was  a 
suit  for  ejectment  on  the  ground  that  the 
defendant  was  holding  over  after  the  expira- 
tion of  hrs  lease.  The  first  Court  found  that 
the  defendant  had  no  right  of  occupancy,  and 
that  the  plaintiffs  had  the  right  to  eject  him, 
and  gave  the  plaintiffs  a  decree  accordingly. 

When  the  case  came  before  the  Subordin- 
ate Judge  in  appeal,  the  defendants  put  in  a 
petition  to  the  effect  that  the  examination  of 
their  vakeel  in  the  first  Court,  in  which  he 
had  stated  that  they  had  no  documents  in 
support  of  their  claim  to  hold  as  occupant 
ryots,  was  not  exactly  correct,  and  that  they 
had  one  document,  namely,  a  pottah,  which 
had  escaped  the  general  destruction  of  their 
papers  by  fire,  and  which  they  asked  the  leave 
of  the  Court  to  file.  The  Subordinate  Judge 
gave  them  leave  to  do  so,  and  proceeded  to 
decide  the  case  mainly,  no  doubt,  upon  this 
new  piece  of  evidence^which  had  been  pro- 
duced by  the  defendants.  There  was  a 
special  appeal  made  to  this  Court,  the  result 
of  which  was  that  the  Subordinate  Judge's 
proceedings  were  stayed,  and  he  was  directed 
to  submit,  in  accordance  with  the  provisions 
of  section  355  of  the  Code  of  Civil  Proce- 
dure, his  reasons  for  admitting  that  pottah  at 
the  appeal-stage  of  the  case.  The  Subordi- 
nate Judge  has  singe  sent  a  certificate  in 


which  he  records  his  reasons  for  so  d 
These  reasons  are  that  the  defendant  c 
to  him  with  a  petition  of  appeal,  and 
that  all  his  documents  had  not  been 
troyed  by  fire  as  stated  by  his  vakeel  fo 
first  Court,  and  that  as  the  pottah  ap 
to  be  a  relevant  document,  and  as  the 
spondent,  the  plaintiff,  did  not  either  a 
or  deny  it,  he  thought  it  right  to  admit 
evidence  without  any  further  proof  of 
genuineness ;  and,  on  this  evidence,  he  d 
ed  the  case  in  favor  of  the  defendant,  i 
much  as  the  pottah,  in  the  view  which 
Subordinate  Judge  took  of  it,  satisf 
proved  that  the  defendant  had  a  right 
occupancy.  It  seems  to  us  that  the  Suh 
natc  Judge  was  not  justified  in  admi 
this  pottah.  Setting  aside  the  fact  that 
defendant's  vakeel  had  deposed  on  oath 
the  first  Court  (and  we  must  suppose 
he  then  acted  under  instructions  from 
clients),  that  the  defendants  had  no  d 
ments  whatever,  and  that  those  they 
had  in  their  possession  had  been  bnrnt, 
seems  to  have  taken  the  defendant's 
ipse  dixit  as  to  this  pottah,  without  de 
ing  from  him  either  his  own  deposition 
oath  or  any  evidence  whatever  in  proof 
its  genuineness. 

The  statement  in  the  petition  of  appeal 
which  the  defendants  chose  to  say  that 
particular  document  had  been  saved  from 
general  destruction  of  all  their  papers, 
to  have  been  supported  by  evidence,  for 
extremely  diflicult  to  understand  how,  if 
document  was  in  the  defendants'  posse 
when  the  case  was  before  the  first  Court, 
they  now  say,  they  did  not  produce  it  th 
their  vakeel,  as  the  pottah,  if  estabiis 
would  have  been  a  complete  defence  to 
plaintiff's  suit  for  ejectment.  Section  355 
the  Code  of  Civil  Procedure  says : 
"  appear  that  the  lower  Court  refused 
"  admit  competentevidence,or  if  the  Appe 
"  Court  require  any  exhibits  to  be  produi 
''or  witnesses  examined,  to  enable  it 
''  pronounce  a  satisfactory  judgment,  or 
"  any  other  substantial  cause,  the  Appell 
"  Court  may  allow  additional  exhibits  lol 
"  received.'*  Now,  the  only  clause  of 
section  under  which  the  present  case 
possibly  come  is  the  last,  namely,  *'  substa 
cause;'*  for  it  is  quite  clear  that  the  lo 
Court  did  not  refuse  to  §idmit  any  com 
evidence  inasmuch  as  this  particular  pi 
of  evidence  admitted  in  the  Appellate  C 
was  never  produced  before  it ;  and  it  is  eq 
clear  that  the  Lower  Appellate  Court 
not  require  any  additional  exhibits  to  be 
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luced  or  witnesises  to  be  examined ;  for  if  it 
hftd  not  been  for  the  defendants'  coming  for- 
ward with  this  special  prayer  in  their  peti< 
Bon  of  appeal,  the  Subordinate  Judge  would 
^ve  disposed  of  the  case  on  the  record  as 
leceived  from  the  Moonsiff.  Now,  what  was 
be  *'  substantial  cause  "  for  admitting  this 
pottah  ?  It  appears  to  us  that  there  was  no 
IDch  cause.  In  the  first  place,  it  was  ad  mil- 
led without  any  test  of  the  truth  of  the 
lefendants'  statement ;  without  any  explana- 
Ion  being  required  as  to  how  the  document 
ficaped  from  the  lire ;  and  without  any  proof 
li  its  genuineness,  for  no  witnesses  were 
pfered,  and  the  defendants  themselves  did 
sabstantiate  it  by  their  own  oaths.  The 
rdinate  Judge  says  that  he  admitted  it, 
use  the  plaintiff  did  not  deny  it.  This 
is  a  most  extraordinary  way  of  admitting 
Itidence.  Here  is  a  document  of  which  the 
plaintiff  knew  nothing,  which  was  produced 
JD  the  appeal-stage,  when,  for  aught  ive  know, 
lie  plaintiff  was  not  represented ;  and  because 
^  did  not  deny  a  document  which  there  is 
|K>  reason  to  suppose  that  he  had  ever  heard 
if^  the  omission  on  his  part  is  taken  as  proof 
Bf  the  pottah's  genuineness.  Then  it  is  said 
bat  under  any  circumstances,  supposing  the 
Subordinate  Judge  to  have  been  wrong  in 
kdmitting  the  pottah  in  evidence,  and  dispod- 
of  the  case  upon  it,  unproved  as  it  was, 
ill  the  fact  of  his  finding  against  the  dowl 
do  bast  kubooleut  of  the  plaintiff  is  suffii- 
nt  to  make  us  dismiss  this  special  appeal, 
this  it  is  sufficient  to  observe  that  the 
jection  was  not  taken  in  the  Lower  Appel- 
Court.  The  defendants  did  not  rely 
n  the  plaintiff's  failure  to  prove  the  dowl 
booleaty  but  rested  their  appeal  before  the 
bordinate  Judge  entirely  on  their  being 
le  to  prove  on  their  own  account  by  means 
their  pottah  that  they  were  entitled  to  a 
ht  of  occupancy. 

It  appears  to  us  that  the  Subordinate 
lidge,  by  his  improper  admission  of  evidence, 
committed  a  substantial  error  in  law, 
Irhich  undoubtedly  has  had  the  greatest 
possible  effect  upon  the  result  of  his  decision 
tt>on  the  merits.  We  think  that  he  had  no 
mghx^  under  the  circumstances  stated  by  him, 
p  admit  the  pottah;  and  that,  if  he  had  the 
Iriight,  he  was  wrong  in  deciding  the  case 
hpon  it  without  taking  evidence  as  to  its 
^  uineness.  We,  therefore,  reverse  his 
ision ;  but  as  the  first  Court  found  that 
defendants  were  not  entitled  to  a  right  of 
upancy,  we  think  that  the  defendants 
ve  a  right  to  have  the  opinion  of  an  Appel- 
Court  upon  the  evid^nc^  ad^ucQd  ^y 

Vol.  ZIZ, 


them  in  the  first  instance.  We  do  not 
restore  the  decision  of  the  first  Court,  but 
remit  the  case  to  be  tried  on  its  merits, 
removing  it  under  the  circumstances  from  the 
file  of  the  Subordinate  Judge  to  that  of  the 
Judge  of  the  District,  who  will  try  this 
appeal  on  the  record  as  sent  up  by  the  first 
Court,  eliminating  from  his  consideration  the 
pottah,  which  has  been  improperly  admitted. 


The  1 6th  January  1873. 

Presenl : 

The  Hon*ble  F.  A.  Glover  and  Dwarkanath 

Miner,  Judges, 

Re-formations— Rights  of  Proprietor. 

Case  No.  468  of  1.872. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca,  dated  the  jjik 
December  i8jiy  reversing  a  decision  of 
the  Officiating  Subordinate  Judge  of  that 
District,  dated  the  2Sth  February  i8yi. 

Jugobundhoo  Bose  (Defendant),  Appellant^ 

versus 

Koomoodinee  Kant  Banerjee  Chowdhry  and 
others  (Plainlifrs),  Respondents, 

Baboos  Kalee  Mohun   Doss  and    Chunder 
Madhub  Ghose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Doorga 
Mohun  Doss  for  Respondents. 

The  purchaser  of  an  estate  found  by  actual  measure- 
ment the  year  before  to  consist  of  a  certain  number  of 
bee^has  with  a  specified  rental,  can  have  no  claim  to 
re-formations  of  land  belonging  to  the  mehal  as  it 
originally  stood. 

Glover y  J, — The  parties  to  this  suit  are 
purchasers  of  adjoining  Government  khas 
mehals,  and  the  land  in  dispute  is  "  chur," 
which  plaintiff  claims  as  an  accretion  to  his 
mehal  Chundra  Bushara,  but  which  the 
defendant  alleges  tobe  partly  a  re-formation  on 
its  original  site  of  his  mouzah  Kotibaree  and 
partly  accretions  to  that  re-formation.  This 
is  the  way,  at  all  events,  in  which  the  case 
was  presented  in  the  Courts  below.  Before  us 
the  defendant,  who  is  the  special  appellant, 
has  'added  to  his  case  by  maintaining  that  a 
small  portion  of  his  purchased  land  was 
found  by  the  Ameen  to  be  on  the  northern 
side  of  the  sola,  and  that  part  at  least  of  the 
newly-formed  chur  accreted  to  it. 

The    Subordinate  Judge  dismissed    the 

plaintiS's  suit,  bonding  that  be  had  neitber 
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had  obtained  a  decree  in  the  High  Court, 
establishing  his  share  to  be  a  5  annas  6 
gundas  2  cowries  2  krants  share,  therefore 
the  ryot  was  boand  to  pay  to  Golam  Maho- 
med Sbaha  rent  in  proportion  only  to  a 
one-third  share,  and  that  he  ought  to  have 
deposited  the  balance  of  the  rent  due  in 
the  CoUectoraie.  The  Moonsiff,  therefore, 
referred  the  ryot  to  a  suit  as  against  Golam 
Mahomed  Shaha  for  a  refund  of  any  excess 
of  rent  paid  by  him,  and  held  that  the  ryot 
could  not  be  absolved  from  the  payment  of 
rent  in  proportion  to  a  one-third  share  to  the 
plaintiff,  and  that  the  plaintiff  was,  therefore, 
entitled  to  a  modified  decree,  which  was 
passed  accordingly  in  his  favor. 

In  appeal,  the  Judge  was  of  opinion  that 
the  decision  of  the  MoonsifiE  was  a  just  and 
equitable  one ;  that  the  very  fact  of  the  suit 
brought  by  Golani  Mahomed  Shaha  against 
the  present  plaintiff  shows  that  the  plaintifiF 
was  in  possession  of  his  purchase ;  and  that 
as  he  has,  by  the  decree  of  the  High  Court, 
succeeded  to  the  rights  of  the  person  he 
purchased  from,  it  followed  as  a  matter  of 
course  that  it  was  absurd  to  say  that  the 
relationship  of  landlord  and  tenant  did  not 
exist.  The  Judge  was  further  of  opinion 
that  the  proceedings  of  Golam  Mahomed 
Shaha  were  throughout  litigious  and  impro- 
per, and  in  palpable  collusion  with  the  ryot- 
defendant.  The  appeal  was,  therefore,  dis- 
missed with  costs. 

On  the  cross-appeal  preferred  by  the 
plaintiff — that  is  to  say,  against  that  portion 
of  the  decision  of  the  Moonsiff  which  refused 
to  give  him  the  full  amount  of  the  jumma 
claimed  by  him — the  Judge  found  that,  as  the 
plaintiff  had  no  proof  whatever  of  previous 
rent  having  been  received  by  him  at  any 
time,  and  as  no  weight  could  be  placed  on 
the  jumma- wassil-bakee  papers  drawn  up 
by  the  plaintiff,  the  cross- appeal  was  also 
dismissed. 

A  preliminary  objection  has  been  taken  to 
the  hearing  of  this  appeal,  on  the  ground 
that,  inasmuch  as  the  rent  in  suit  was  under 
Rs.  100,  no  appeal  would  lie,  and  section  102 
of  Act  VIII.  of  1859  has  been  quoted  in 
support  of  this  argument.  We  are  of  opinion 
that  this  preliminary  objection  must  be  over- 
ruled. There  can  be  no  doubt  that  there 
was  a  question  raised  as  to  the  amount  of 
the  jumma.  The  plaintiff  attempted  to  vary 
the  jumma  hitherto  paid  by  the  ryot ;  the 
ryot  Resisted  that  attempt,  and  the  amount  of 
the  jumma  was  the  subject  of  a  decision 
which  was  given  in  favor  of  the  ryot.     An 


appeal  will,  therefore,  lie  under  the  pn 
sions  of  section  102. 

We  now  come  to  the  grounds  of  ap| 
taken  by  the  defendant  Golam  Mahof 
Shaha. 

The  isi  ground  taken  is  that  the  0 
below  has  wholly  misunderstood  the  mti 
of  the  previous  civil  suit,  which  did  not  al 
show  that  the  plaintiff  was  in  possession,  ^ 
the  contrary. 

2nd. — ^That  the  Court  below  have  miso 
strued  the  decree  of  the  High  Court,  wl 
did  not  declare  or  establish  any  right  ot 
plaintiff  or  his  vendor. 

3rd, — That  the  Court  below  has  foi 
that  the  plaintiff  **  had  no  proof  of  pre«| 
rent  paid  ;''  on  the  other  hand,  the  proceed| 
in  the  previous  civil  suit  and  Act  X.  \ 
in  1866  and  the  evidence  in  the  case  ctej 
show  that  your  petitioners  were  in  posses 
and  receipt  of  rent  in  respect  of  the 
property  from  1262.  The  Court 
ought  to  have  dismissed  this  suit,  whi< 
clearly  an  attempt  by  a  side  wind  to 
a  title  which  has  become  extinguished! 
effluxion  of  time,  long  before  the  instil 
of  the  present  suit. 

4ih, — That  there  being  no  proof  of 
vious  receipt  of  rent  or  attornment  by 
tenant-defendant,  the  Court  below  oagl 
have  dismissed  the  plaintiff's  suit  for 
and  is  wrong  in  holding  that  the  relatle 
landlord  and  tenant  existed. 

It  appears  that  the  estate  Zumun  Tet( 
was  the  property  of  three  brothers,  ]\ 
nath,  Seetanath,  and  Sreenath,  jointly, 
present  plaintiff  is  the  manager  appoint( 
the  Civil   Court   representing  the  es 
Sreenath,   who,   we   are  told,  is   a  li 
Zumun  Tetooleah  was  originally   resi 
by  Government  and  settled  with  Jud( 
alone.      In  execution  of  a   decree 
Judoonath,  one  of  the   three    brothers, 
rights  and  interest  in  the  aforesaid  m( 
were   purchased    by   the   defendant 
Mahomed  Shaha  in  August  1855,  ^^  ^' 
1262.     This  fact  is  not  disputed,  and 
purchase,  therefore,  dates  16  years  beforel 
present   suit.      The   plaintiff   purchased 
execution  of  a  decree  in  a  suit  against  Joe 
nath  and  Kunuck  Monee,  and  his  pi 
is  dated  some    11   years  subsequent  to  1 
purchase  of   Golam  Mahomed  Shaba, 
execution  of   that  decree,   an   attempt 
made  to  attack  the  whole  mouzah  of  Zi 
Tetooleah    as    the    property    of   Jud< 
and  Kunuck  Monee  alone.  Golam  Mah( 
Shaha  intervened  under  section  167. 
intervention   was,  however,  rejected  on 
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of  December  1865,    apparently  on  the 

md  that    the   claim    was   a   stale    one. 

Mahomed  Shaha  then  instituted    a 

suit   to   have   his   title  established, 

ing  that,  from  the  date  of  his  purchase, 

id  been  in  sole  possession  of  the  whole 

LbofZumunTetooleah  ;and  in  that  suit 

itained  a  declaratory  decree  to  the  effect 

he  was  entitled  to  a  one-third  share  in 

mouzah,' it  being  held  that  his  possession 

time  when  he  brought  the  suit  had 

len  ripened  into  a  title  by  an  adverse 

»ion  of   12  years.     The  plaintiff  sub- 

intly  brought  a  suit  against  this  very 

It  for  rent,  which  was  dismissed.     In 

when  the  present  suit  was  brought, 

Mahomed    Shaha,    the   defendant, 

to  have  been  in  possession  for  a  period 

or  16  years  of  the  whole  mouzah  of 

laTetooIeah.     The  plaintiff,  instead  of 

[ingasuit  for  possession  as  against  Golam 

)ined  Shaha,  has  brought  a  suit  for  rent 

>t  the  ryot-defendant,  who  has,  from 

been  continuously  paying  the  rent  to 

Mahomed  Shaha — the  suit  being  thus 

^ht  clearly  with  the  view  of  bringing  in 

Mahomed  Shaha,  and  to  have  tried, 

5r  color   of-  a   rent-suit,  a  question  of 

[[between  the  plaintiff  and  Golam  Maho- 

'  Shaha. 

a  case  referred  to  by  the  pleader  for  the 
Uant,  to*  be  found  in  Volume  XVI., 
:ly  Reporter,  page  237,  it  has  been  held 
such  a  proceeding  is  altogether  opposed 
principle  laid  down  in  section  7,  Ad 
of  1859.  '^^^  Court  below  appears  to 
entirely  misunderstood  the  nature  of 
previous  litigation  between  Golam  Maho- 
Sbaha  and  the  present  plaintiff.  It  has 
wr  been  decided  by  any  Court  that  the 
IS  was  in  possession  at  any  time  of  any 
in  this  mouzah  Zumun  Tetooleah.  On 
contrary,  it  is  clear  that,  in  the  suit 
;iit  by  Golam  Mahomed  Shaha,  it  was 
td  that  he  had  been  in  possession  fronj 
up  to  the  date  of  that  suit,  or  for  nearly 
rears  at  the  time  that  suit  was  brought, 
also  been  found  by  the  Court  below 
;\he  plaintiff  has  never  at  any  time  receiv- 
ini  from  the  defendant,  the  ryot.  This 
therefore,  appears  to  us  to  be  clearly  a 
coming  strictly  within  the  purview  of 
decision  in  Volume  XVI.  The  plaintiff, 
Kpad  of  bringing  his  suit  for  possession  as 
ilat  Golam  Mahomed  Shaha — in  which 
be  would  probably  have  been  met  by  a 
in  bar — has  attempted  to  bring  a  suit 
^itm  in  order  to  raise  the  question  of  title 
tween  him  and  Golam  Mahomed. 


Holding,  therefore,  that  the  lower  Courts 
have  taken  a  wrong  view  altogether  of  the 
decision  of  this  Court  with  reference  to  the 
previous  litigation,  we  reverse  the  decision  of 
the  Judge,  and  dismiss  the  suit  of  the  plaint- 
iff with  costs. 

With  reference  to  the  appeal  of  the  ryot- 
defendant,  the  grounds  raised  in  that  appeal, 
not  having  been  raised  below,  cannot,  under 
the  ruling  in  Volume  XVIIL,  Weekly  Re- 
porter, page  376,  be  entertained  now;  but,  on 
the  grounds  of  our  decision  in  the  appeal  of 
Golam  Mahomed  Shaha,  which  must  govern 
this  case  also,  the  suit  of  the  plaintiff  as 
against  the  ryot  must  be  dismissed. 


The  2 1  St  January  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Enhancement— Mokurniree  Lease — Tender — 

Special  Appeal 

Case  No.  703  of  1872. 

Special  Appeal  from  a    decision    passed  by 

the    Judge  of  West  Burdwan,  dated  the 

22nd  January  i8*j2^  reversing  a  decision 

.  of   the    Moonsiff  of  Oundah,  dated   the 

joth  September  18^ t , 

D  warkanath  Sircar  (Plaintiff),  Appellant^ 

versus 

Gunga  Narain  Shalooye  and  another 
(Defendants),  Respondents, 

Baboo  Anund  Chunder  Ghossal  for 
Appellairi:. 

Baboo  Rash  Beharee  Ghose  for 
Respondents. 

Where  a  suit  for  enhanced  rent  had  been  decided 
ag^ainst  plaintiff  upon  the  question  whether  there  was  a 
mokurruree  or  not,  it  was  held  that  the  plaintiff  could 
not  afterwards  in  special  appeal  take  advantage  of  the 
regular  proof  of  tender  and  have  the  suit  dismissed,  see- 
ing that  no  issue  had  been  raised  as  to  such  tender. 

Couch,  C'J. — As  to  there  being  no  proof 
of  a  tender,  the  answer  appears  to  us  to  be 
that  no  issue  was  raised  about  it.  The 
plaintiff  evidently  put  that  part  of  the  case 
aside,  and  had  the  suit  tried  upon  the  ques- 
tion whether  there  was  a  mokurruree  or  not, 
which  has  been  found  against  him.  He  can- 
not now  take  advantage  of  the  want  of 
regular  proof  of  tender ;  and  there  certainly 
is  no  reason  why  (the  defendant  having 
admitted  that  rent  was  due  at  the  rate  of  Rs.  61, 
and  having  offered  to  pay  it)  the  plaintiff 
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should  have  this  suit  dismissed  entirely  and 
be  obliged  to  bring  a  fresh  suit  to  compel  the 
defendant  to  pay  that  money.  It  would  be 
a  perfect  waste  of  litigation  if  we  were  to 
deal  with  this  case  in  a  way  which  would 
render  ^hat  necessary. 

The  decree  appealed  from  must  be  amended 
by  awarding  to  the  plaintiff  rent  at  the  rate 
of  Rs.  6 1  admitted  by  the  defendant,  but 
without  interest  and  without  any  costs.  The 
plaintiff  has  clearly  failed  in  the  suit,  and  now 
only  recovers  what  the  defendant  was  willing 
to  pay. 


The  2ist  January  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Limitation— Act  XIV.  of  1859,  s.  i,  cl.  12. 

Case  No.  689  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
20th  December  iSjiy  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  ist  December  iSyo, 

Durshun  Lall  Sahoo  and  others  (Plaintiffs), 

Appellants, 

versus 

Asmutoonnissa  and  others  (Defendants), 

Respondents, 

Baboo  Ram  Chunder  Mitter  for  Appellants. 

Mr,  C.  Gregory  for  Respondents. 

The  date  on  which  the  cause  of  action  arose  is  to  be 
excluded  in  computing  the  period  of  limitation. 

Kemp,  J. — THEground  taken  in  this  appeal 
is  "that  the  Judge  was  wrong  in  law  in 
'*  holding  that  the  suit  was  barred,  inasmuch 
"  as  the  date  on  which  the  cause  of  action 
'*  arose  should  have  been  excluded  in  com- 
"puting  the  period  of  limitation/' 

The  suit  is  to  recover  possession  of  a  two- 
anna  share  of  mouzah  Koosmota,  and  to  set 
aside  a  deed  of  conveyance,  dated  the  5th 
April  1858,  executed  by  the  mother  of  the 
plaintiff  during  his  minority.  The  suit  was 
instituted  on  the  5th  April  1870. 

Section  i,  clause  12,  Act  XIV.  of  1859, 
governs  this  case,  and  the  period  is  twelve 
years  from  the  time  the  cause  of  action 
arose. 

The  earlier  cases  which  have  been  quoted 
during  the  argument  were  instituted  before 


Act  XIV.  of  1859  came  into  operation, 
more  recent  cases  may,  we  think,  be  sut 
as  favoring  the  view  that  the  day  on  whi( 
the  cause  of  action  arose  is  to  be  exclude 
in  computing  the  period  of  limitation, 
this  view,  the  special  appellant's  suit  is 
time.  We  reverse  the  decision  of  the  Jadj 
and  send  back  the  case  for  trial  on 
merits. 


The  2ist  January  1873. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gk 

Judges, 


Malikana— Limitation— Act  XIV.  of  1859, 

S.  X,  cL  12. 

Case  No.  757  of  1872, 

Special  Appeal  from   a  decision  passed 
the    Judge    of   Afymensingh,    dated 
24th  January  i8yj,  reversing  a  decisis 
of  the   Moonsiff  of  Madargunge^ 
the  2jth  September  i8yi,  . 

Gobind  Chunder  Roy  Chowdhry  (Plaintil 

Appellant. 

versus 

Ram  Chunder  Chowdhry  (Defendant), 
Respondent, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant, 

Baboos   Unnoda  Pershad  Banerjee^  Rei 
Chunder  Mitter,  and  Kally  Mohun 
for  Respondent. 

Malikana  is  an  interest  in  land  cominj^  under  A^  XI 
of  1 859,  s.  I ,  cl.  1 2,  and  the  right  to  recover  it  ceases  « 
it  is  left  as  an  unclaimed  deposit  in  the  Collector's  h* 
for  12  years. 

Glover,  J. — It  does  not  appear  to  me 
cessary  to  go  into  the  objection  raised  by 
special  respondent's  pleader,  that  the  Ja< 
decided   against   the   plaintiff's   title  to 
chur,  as  well  as  against  the  claim  to  malil 
na.     I  do  not,  moreover,  see  how  he  coi 
have  decided  any  such  question,  or  wl 
necessity  there  was  for  his  doing  so,  sedi 
that  he  had  previously  declared  the  right 
recover  the  malikana  barred  by  limitatii 
The  point,  however,  is  not  material,  and 
only  question  we  need  determine  is  whether  1 
plaintiff  (special  appellant)  has  lost  bis  rig! 
to  recover  malikana  by  reason  of  his 
having  claimed  it  for  more  than  1 3  years. 
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le  special  appellant  contends  that  his 
of  action  arose  on  the  19th  of  AogUst 
the  date  on  which  the  defendant  took 
money  from  the  Collector's  treasury; 
jthis  can  hardly  be.  His  right  to  receive 
kkana  on  account  of  the  accreted  chur 
■8  began  on  the  date  of  the  purchase  by 
r&ther  of  the  6  gundas  3  cowries  i 
fSi  share  of  the  zemindaree  in  1256  and 
t^  B.  S.,  for  there  was  malikana  due  to 
proprietors,  as  appears  from  the  record, 
rfy  as  the  year  1253  B.  S.  It  may  be 
so  long  as  the  money  remained  in  the 
>r's  hands,  the  plaintiff  suffered  no  in- 
,bmithas  been  definitively  ruled,  not  only 
Court,  but  by  the  Privy  Council,  that 
ty  entitled  to  an  interest  in  immoveable 
:rty  loses,  not  only  his  remedy,  but  his 
by  being  out  of  possession  for  more 
12  years;  and  it  has  been  likewise  held 
us  Court  in  several  cases  that  malikana  is 
rest  in  land  comuig  under  clause  12, 
I,  Act  XIV.  of  1859,  and  that,  where 
ihas  been  no  enjoyment  of  it  for  a  period  of 
,  the  right  to  recover  ceases  (Hiranund 
vs,  Mussamnt  Ozeernn,  9  Weekly  Re- 
102 ;  Budurul  Huq  vs.  The  Court  of 
10  Weekly  Reporter  302;  Bebee 
kmun  vs.  Mussamut  Om  Koolsoom,  13 
lI?  Reporter  465;  Bhoolee  Singh  vs. 
fiohoo,  12  Weekly  Reporter  46  and 
the  last  being  the  judgment  of  the 
5al  Bench). 

)w,  at  the  date  of  the  purchase  by  plaint- 
father,  there  was  malikana  in  deposit 
the  Collector  on  behalf  of  the  proprietors 
had  refused  settlement,  and  from  that 
the  purchaser  was  entitled  to  and  could 
received  it.     More  than  12  years  have 
:d  since  that  date,  and  I  do  not  see  how, 
face  of  the  decisions  above  quoted,  we 
^do  otherwise  than  say  that  the  plaintiff 
by  his  own  neglect  to  sue,  lost  his  title 
likana. 

to  the  Subordinate  Judge's  finding  that 

30  years'  limitation  applies  to  the  case. 

Collector  being  in  the   position   of  a 

Jtory  (section  5,  Act  XIV.  of  1859),  ^  ^0 

Ihlnk  it  correct.    The  suit  is  not  brought 

the  Collector,  but  against  a  third 

who  has  wrongfully  taken  from  the 

money  said  to  be   the   plaintiff's. 

Collector  had  refused  to  pay  the  plaint- 

iis  malikana,  a  suit  to  compel  payment 

have  been  brought  under  section  5 

Government  vs.  Rhoop  Narain  Singh, 

ikly  Reporter  162);  but  in  this  case 

lesiioQ  of  deposit  arises,  so  far  as  limit- 

porposes  are  concerned* 


I  think  we  ought  to  dismiss  this  special 
appeal  with  costs. 

Kemp,  y. — I  concur  in  dismissing  this 
appeal.  On  the  face  of  the  plaint,  the  suit  is 
barred,  for  the  plaintiff  sues  for  the  establish- 
ment of  his  title  in  the  churs  which  have 
accreted  to  the  parent  zemindaree  to  the 
extent  of  the  share  purchased  by  him  of  the 
zemindaree,  and  consequently  to  participate 
in  the  malikana  payable  to  the  recusant  pro- 
prietors. From  date  of  the  plaintiff's  pur- 
chases, the  suit  is  manifestly  beyond  time. 

The  title  of  the  plaintiff  being  barred, 
any  claim  to  malikana,  which  is  based  on 
that  title,  is  also  barred.  The  malikana, 
which  is  an  interest  in  land,  has  been  enjoyed 
by  the  defendant  adversely  to  the  plaintiff 
for  more  than  1 2  years  prior  to  suit. 


The  22nd  January  1873. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  AT/., 
Chief  Justice,  and  the  Hon'ble  F.  A. 
Glover,  Judge. 

Right  of  Occupancy— Sub-letting— Adverse 

Title. 

Case  No.  621  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Hooghly, 
dated  the  24th  February  187a,  modifying 
a  decision  of  the  Moonsiff  of  Ooloo- 
beriah,  dated  the  31st  July  187  r. 

Unnopoorna  Dossee  (Plaintiff),  Appellant^ 

versus 

Radha  Mohun  Pattro  and  others  (Defendants), 

Respondents. 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

Baboo  Doorga  Mohun  Doss  for  Respondents. 

A  right  of  occupancy  cannot  be  acouired  by  sub-let- 
ting from  a  person  who  has  himself  only  a  right  of 

occupancy. 

QtuBre.—\ivi6sx  ^\iaX  circumstances  may  a, person, 
having  a  right  of  occupancy,  forfeit  it  by  setting  up  an 
adverse  title  ? 

Couch,  C.J. — In  this  case,  the  plaintiff 
sued  for  khas  possession  of  the  land  which 
was  the  subject  of  the  suit,  alleging  that  the 
person  to  whom  he  had  let  it  had  been  dis- 
turbed. The  defendants  set  up  an  adverse 
title  claiming  the  land  as  their  own.  The 
title  so  set  up  has  been  found  against  them. 
It  is  now  contended  that  there  is  a  right  of 
occupancy  in  the  Uad>and  that,  therefore,  th^ 
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plaintiff  ought  not  to  have  a  decree  for  pos- 
session. 

In  order  that  the  defendants  may  avail 
•  themselves  of  this  objection  before  coming  to 
"the  question  whether,  by  setting  up  an 
adverse  title,  they  have  forfeited  any  right  of 
occupancy  which  they  might  have,  it  must 
appear  that  they  have  a  right.  Now,  it  is  not 
found  that  they  have  such  a  right,  but  it  is 
sought  to  be  inferred  from  the  fact  that  there 
has  been  an  occupation  of  the  land  for  more 
than  40  years.  That  appears  to  have  been 
under  Kedar  Moostafee. 

According  to  the  decision  of  this  Court  in 
15  Weekly  Reporter,  page  469,  if  Kedar 
Moostafee  was  himself  only  a  person  having 
a  right  of  occupancy,  the  defendants  could  not 
acquire  a  right  of  occupancy  by  any  sub-letting 
from  him.  That  is  expressly  enacted  by 
section  6  of  Act  X.  of  1859.  Therefore,  it  is 
necessary  for  the  defendants  to  show  that  he 
was  a  person  who  might  sub-let,  and  give 
them  such  a  possession  as  would  confer  a 
right  of  occupancy.  That  is  left  quite  un- 
determined. There  is  nothing  to  show  us 
that  he  was  anything  else  than  a  person  hav- 
ing a  right  of  occupancy  who  could  not  sub- 
let. There  is  no  admission  by  the  plaintiff 
in  the  plaint  that  he  was  anything  else.  It 
simply  states  that  the  defendants  had  been 
occupying  for  a  certain  number  of  years 
under  him.  Therefore,  the  defendants  fail 
to  make  out  that  which  might  entitle  them 
to  say  that  the  plaintiff  could  not  have  a 
decree  for  possession  notwithstanding  the 
adverse  title  set  up  by  them  has  not  been 
proved. 

I  think  the  decision  appealed  from  is  wrong 
in  giving  effect  to  such  a  right  of  occupancy. 
It  is  not  necessary  to  determine  the  other 
question — under  what  circumstances  a  person 
having  a  right  of  occupancy  may,  by  setting 
up  an  adverse  title,  forfeit  it.  If  the  question 
should  ever  arise,  I  should  like  to  consider 
whether  the  case  in  the  2nd  Weekly  Reporter, 
page  2,  Act  X.  Rulings,  is  one  which  should 
be  followed  under  all  circumstances 

The  decree  appealed  from  must  be  reversed 
with  costs. 

Glover,  J. — I  concur  in  reversing  the  order 
of  the  Court  below. 


The  23rd  January  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Jomt  Decree— Liability  of  defaulting  Defendant. 


Case  No.  266  of  1872.  ( 

Miscellaneous  Appeal  from  an  order  pasm 
by  the  First  Subordinate  Judge  of  BhdL 
gulpore,  dated  the  22nd  July  rSj2.  ] 

Khajah  Mahomed  Isah  Khan  (one  of  the^ 
Judgment-debtors),  Appellant^ 

versus 

Mothoora  Doss  (Decree-holder),  Respoy 

Baboo  Bhyrub  Chunder  Banerjee  for 

Appellant. 

Baboo  Debendro  Narain  Base  and 
Moons hee  Abdool  Baree  for  Respondent. 

In  a  suit  for  possession  where  the  plaint  clearly 
ed  a  certain  defendant  (K)  with  others  as  having 
ousted  plaintiff  from  the  property,  and  defendant  1 
choose  to  deny  the  ouster,  or  to  appear  in  the 
even  wh*en  made  a  respondent  in  appeal,  and  t 
resulted  in  a  decree  for  possession  with  mesoe-prc 

Held  that  K's  subsequent  plea  that  be  had  ootl 
in  possession  could  not  be  listened  to,  and  that  he' 
liable  under  the  decree. 

Kemp,  J, — In  this  case  the  plaintiff 
spondent,  Mothoora  Doss,  sued  to  recover 
session  of  a  3  i- anna  share  in  83  tnoi 
with  mesne-profits.     There   were    13  or 
defendants  in  the  original  case,  and  am< 
them  the  present  special  appellant,  Khs 
Mahomed    Isah  Khan.    The  plaintiffs 
was  dismissed  by  the  first  Court  on  the  i; 
of  August  1862.     On  appeal  to  this  C< 
the  plaintiff  obtained  a  modified  decree 
the   31st   of  August  1863.     The   decree 
this   Court   was   to  this  efiFect,  that  it 
clear  that  Khajah  Russool  Khan  had  a  sbi 
in  the  estate  in  dispute;  but  that  there 
no  precise  data  upon  which  to  ascertain 
exact  extent  of  that  share,  and  that,  then 
as  represented  by  the  vakeels  on  both  sU 
it  was  assumed  by  the  Court  to  be  1 5 
18   cowries   3   bowries   12   fowries,    and. 
decree  was  given  to  the  plaintiff  for 
sion  of  that  share  with  mesne-profits. 

The  decree-holder  has   now  applied  f| 
execution  of  the  decree  for  mesne-profits 
against  the  appellant,  and  the  Subordii 
Judge  has  found  that  the  appellant  is  lii 
it  appears  that  the  appellant,  Khajah  Ma 
med  Isah  Khan,  was  a  defendant  in  the 
Court,  and  that  the  plaint  stated  that 
plaintiff  was  ousted  by  the  defendant  Kha] 
Mahomed  Isah  Khan  and  others  jointlj. 
defendant  did  not  choose  to  appear  in  the; 
and  his  present  plea  that  he  was  not  in  , 
session  cannot  be  listened  to,  inasniaeh 
he  had  an  opportunity  of  proving  that  pU 
and  he  neglected  to  do  so.    He  was  a| 
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ide  a  respondent  in  tbis  Court,  and  did  not 
r.     The   |>anies  who  did  appear  all 

ed  in  a  common  defence  to  the  effect  that 

jah    Rus90ol  Khan  possessed  no  right 
d   interest  whatever  in  the  83  moozahs. 
le  grounds  now  taken  in  appeal  are  : — 
/j/. — That    the   judgment-debtor   is    not 
ble  at  all. 

9nd, — ^That,  inasmuch  as  the  decree-holder 
s  released  two  of  the  defendants  who 
^re  liable  under  the  joint  decree,  the  decree 
nnot  proceed  against  the  present  appellant. 
jfd. — Thai  no  intierest  having  been  award- 
l  by  the  High  Court  decree,  no  interest 
mid  be  allowed  by  the  Subordinate  Judge. 
Ob  the  £rst  ground,  we  think  it  clear 
let  the  judgment-debtor  appellant  is  liable 
|der  the  decree.  As  already  stated,  the 
^int  clearly  charged  him  with  others  as 
knog  ousted  the  plamtiS  from  the  pro- 
Mj.  He  did  not  choose  to  deny  the  ouster . 
rto  appear  in  the  suit,  and  he  also  did  not  | 
ipear  in  this  Court,  although  he  had  an 
iportnnity  of  doing  so  by  l|eing  made  a 
jmondent. 

;  On  the  eecond  ground,  we  think  that  there 
IS  been  no  release,  as  alleged,  of  two 
\  the  defendants.  All  that  has  been  done 
|r  the  plaintiff  is  that  he  has  put  in  a  peti- 
IMI  estimating  the  mesne-pro^ts  of  certain 
pongst  the  mouzahs  held  by  those  particular 
pendants.  The  judgment-debtor  before 
L  if  he  pays  more  than  his  quota  under 
||e  decree,  has  his  remedy  by  a  suit  against 
le  other  defeiidants  for  contribution. 
i  On  the  third  ground^  namely,  as  to  in- 
Best,  we  do  not  find  that  the  Subordinate 
|idge    has  given  any  order  with  reference 

interest,  and  the  decree   of  the    High 

does  not  provide  for  any   interest. 

mesne-pro^  will  be    ascertained  as 

ected  by  the  lower  Court. 

The  appeal  is  dismissed  with  costs. 


Kasheenath  Bose  and  another  (Defendants ), 

Appellants^ 

versus 

Sharoda  Soonduree  Chowdhrain  and  others 
(Plaintiffs),  Eespimdenis, 

B^iboos  Bhugohuiiy  Churn  GkoH  and 
Shushee  Bhootun  Stn  for  Appellants. 

Bazoos  Sreenaik  Dots  and  Grija  Sunkur 
MojiH>miar  for  Respondents. 

A  landlord  who  fails  in  a  suit  to  establish  his  ri^rht  to 
g^et  rent  is  not  thereby  prevented,  under  Act  VII  I«  of 
1S59,  8.  2,  from  bringing^  a  suit  to  get  possession  of  the 
land. 

Glover^  J. — Tnt  question  in  this  spedal 
appeal*  is  whether  the  plaintiff  is  barred  by 
section  2,  Act  VIII.  of  1859. 

h  appears  that  there  were  altogether  three 
suits  brought  by  this  plaintiff.  First  he  sued 
for  a  kubooleut,  and  as  regards  3  beeghas  €& 
land  be  lost  his  case.  He  then  sued  for  a 
declaration  of  his  right  to  receive  the  rent  of 
these  3  foeeghas,  and  lost  that  case  aiso.  He 
now  brings  this  suit  for  possession  of  the 
same  3  beeghas. 

The  Subordinate  Judge  has  held  that  this 
was  not  a  suit  similar  to  the  one  already  de- 
cided, and  has  sent  back  the  case  lo  be  tried 
on  the  merits. 

We  think  this  was  a  proper  decision.  A 
person  might  be  a  landlord,  and  yet  not  able 
to  get  the  rent,  because  there  might  be  no  re« 
lationship  of  landlord  and  tenant  between  the 
parties,  the  tenant  not  having  attorned  to  him. 
The  fact  of  his  haviiig  failed  in  the  suit  to 
establish  his  right  to  get  redt  would  not  pre- 
vent his  briuging  a  suit  to  get  possession  of 
the  land. 

The  appeal  is  dismissed  with  costs. 


I 


The  24ih  January  1873. 
Prtseni : 


lie  Hon'ble  F.  A.  Glover  and  Dwarkana^fi 
Mitter,  Judges. 

JLaodlosd'a  Suit  for  Possession— Act  VIII.  of 

x8s9,  s.  3. 

Case  No.  617  of  1872. 

muial  Appeal  from  a  deci^n  passed  hy 
vpu  Opiating  AddiHonal  Subordinate 
\  yndge  4jf  Dacifa^  dated  ike  MSih  Decern* 
i^rr  /^7/,  reversing  a  decision  of  the 
\Mwmsiff  of  Mec'ikragunge,  dated  the  aih 
April  ^Jf. 

VoL  ZIZ. 


•  The  24th  January  1873. 

Present : 

The  Hon*blc  F.  B.  Kemp  and  C-  Ponlifex, 

Judges. 

Act  VIII.  of  x^,  s.  346— Appeal— Rirfat 

of  Satfc. 

Case  No.  283  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  fudge  of  BhauguU 
port^  dated  ike  »otk  July  i8j2. 
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Mittoo  Lall  and  others  (Decree-holders), 

Appellants^ 

versus 

Mahtab  Kooeree  and  another  (Judgment- 
debtors),  Respondents, 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellants. 

Messrs,  -/?.  E,  Twidale  and  C  Gregory  and 

Baboo  Doorga  Mokun  Doss  for 

Respondents. 

Where'parties  holding  a  decree,  which  declares  that 
they  have  a  lien  to  be  satisfied  by  the  sale  of  certain 
propert)r  proceed  to  attach  and  sell  the  property,  and, 
in  pursuing  this  course,  are  met  by  an  objection  under 
Act  VIII.  of  1859,  s.  246,  and  that  objection  is  adjudicat- 
ed unfavorablv  to  them,  no  appeal  lies  from  such  adjudi* 
Cation,  though  the  parties  are  at  liberty  to  bring  a  suit 
to  establish  their  right. 

Kemp,  y.-— Wk  think  that  this  appeal  must 
be  dismissed  on  the  preliminary  objection 
taken  by  the  pleader  for  the  special  respond- 
ent. The  appellants  are  the  holders  of  a 
decree  passed  in  September  1838,  which  was 
a  money-decree.  That  decree,  therefore, 
comes  under  the  provisions  of  section  232 
of  Act  VIII.  of  1859.  Subsequently,  it  is 
alleged,  although  this  point  is  not  admitted 
by  the  pleader  for  the  respondents,  that  the 
appellants  obtained  a  decree  declaring  that 
they  have  a  lien  to  be  satisfied  by  the  sale 
of  the  property.  This  is  not  admitted  by 
the  pleader  for  the  respondents,  but  even 
assuming  that  it  is  correct,  the  appellants 
had  then  to  proceed,  not  under  the  section 
which  the  pleader  for  the  appellants  quotes, 
namely,  section  229,  which  refers  to  proceed- 
ings which  have  been  taken  in  delivering 
possession,  but  to  attach  and  sell  the  property. 
In  pursuing  that  course,  they  have  been  met 
by  an  objection  under  section  246.  That 
objection  having  been  adjudicated  in  favor 
of  the  special  respondents,  no  appeal  will  lie 
to  this  Court.  The  special  appellants  are, at 
liberty  to  bring  a  suit  to  establish  their 
right.  The  decisions  which  have  been 
quoted  by  the  pleader  for  the  special  appel- 
lants are  not  in  point.  The  first  decision  in  the 
Bengal  Law  Reports  refers  to  a  question  of 
jurisdiction  which  thedefendant  raised.  The 
second  decision  in  Volume  IX.,  Weekly 
Reporter,  refers  to  a  question  of  limitation ; 
and  the  last  decision  rn  the  5  th  Volume, 
Bengal  Law  Reports,  refers  to  a  conflict 
between  the  assignee  of  the  Insolvent  Court 
and   an   atucbing   creditor.    Thes^   deci- 


sions have  no  bearing  whatever  upon  d 
point  before  us.  The  special  appeal  ma 
therefore,  be  dismissed  with  costs  on  tl 
preliminary  objection  taken  by  the  pleat 
for  the  special  respondents. 


.  The  24th  January  1873. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkj 

Mitter,  Judges. 

Contribution^Intereat— Act  XXXI L  of 

Case  No.  615  of  1872. 

Special  Appeal  from  a  decision  passed  fyi 
Subordinate    Judge    of  East  Burt 
dated  the  joth  November  iSyt,  a} 
a  decision  of  the  Moonsijff^  of  Kulna^ 
the  i^th  D^ember  iSyo, 

Bistoo  Chunder  Banerjee  (Plaintiff), 
Appellant, 

versus 

Nithore  Monee  Debia  and  another 
(Defendants),  Respondents. 

Baboo  Umbica  Churn  Banerjee  for 
Appellant. 

Baboo  Grish  Chunder  Mookerjee  for 
Respondents. 

A  written  demand  need  not  be  served  before  ml 
can  be  charged  on  a  claim  for  contribution.  Act  X' 
of  1839  not  applying  to  contribution*suits. 

In  the  absence  of  any  contract  to  pay  interest,  it  i 
the  discretion  of  the  Court  to  give  or  withhold  it ;      * 

discretion  is  rightly  exercised  in  withholding 

where  a  claimant  for  contribution  sleeps  over  faisiij 
for  a  long  time. 

Glover,  7*.— The  plaintiff  in  this  suit 
the  purchaser  of  a  right  of  action  in  a 
tribution-suit   against    certain    parties, 
brought  the  suit,  and  was  successful  in  gei 
a  decree  against  the  defendants  for  cei 
sums  to  be  paid  by  them  severally, 
present  special  appeal  is  preferred   on 
subject  of  interest.    The  Subordinate  Ji 
refused  interest  on  two  grounds  \  first, 
by  Act  XXXII.  of  1839  no  interest  could 
allowed,  inasmuch  as  no  written   den"^ 
had  been  served  on  the  debtor ;  and,  seco\ 
because  the  decree-bolder  had  allowed 
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^rs  to  elapse  before  making  his  demand  for 
iterest 

I  The  first  reason  given  by  the  Subordinate 
iidge  is  no  doubt  wrong,  Act  XXXII.  of 
839  not  applying  to  contribution- suits, 
'his  point  has  been  ruled  in  the  case  of 
rholam  Ahmed  Shah  vs.  Beharee  Lall,  Mar- 
kll's  Reports,  page  239,  and  in  the  case  of 
nllit  Biswas  against  Prosunno  Moyee 
tossee,  17  Weekly  Reporter,  page  179. 

fiat  the  Judge  has  given  another  reason 
bich  we  consider  a  reasonable  one,  namely, 
htt  the  decree-holder  slept  over  his  rights 
ii  no  less  than  five  years  before  making  his 
kmand  for  contribution,  and  we  do  not  see 
)lf  error  in  law  which  would  justify  our 
tterfering  with  his  order. 

There  was  no  contract  between  the  parties 
f  pay  interest ;  and  there  is  no  rule  of  law 
f  which,  in  the  absence  of  such  contract,  an 
jnrd  of  interest  is  made  compulsory.  It 
IS  within  the  discretion  of  the  Court  below 
iher  to  give  or  to  withhold  interest,  and 
iere  is  no  ground  for  our  interfering  with 
8  order. 

The  special  appeal  is  dismissed  with  costs. 
Miiier,  y, — I  concur. 


The  24th  January  1873. 

'  Present : 

\ 

\ 

fce  Hon'ble  F.  A.  Glover  and  Dwarkmath 
Mitter,  Judges, 

irmaiieiit  hereditat>Ie  (Snrburakaree)  Tenures 

— Transfers. 

tCase  No.  616  of  1872. 
M  Appeal  from  a  decision  passed   by 
t  Officiating  Judge  of  Cuttacti,   dated 
ithe  ^h  January  iSy2,  reversing  a  deci- 
ion  of  the  Moonsiff  of  Balasore^   dated 
fte  2jih  March  iSji. 

iheenalh  Punee  (Defendant),  Appellant^ 


versus 

:hmonee  Pershad  Patnaik  and  others 
(Plaintiffs)y  Respondents, 

■ 

Mohendro  Lall  Mitter  for  Appellant. 
"mo  Ohhoy  Churn  Rose  for  Respondents. 


A  zemindar  is  not  bound  to  recognize  the  transfer  of 
a  permanent  hereditable  tenure  effected  without  his 
consent,  and  cannot  be  compelled  to  regfistor  such  trans- 
fer in  his  serishta;  but  the  fact  of  such  improper 
transfer  does  not  deprive  the  oldsurburakar  of  his  rights, 
or  entitle  the  zemindar  to  get  khas  possession. 

Glover,  J. — This  suit  was  brought  by  the 
plaintiff  to  reverse  an  order  made  by  the  Com- 
missioner directing  him  to  register  in  his 
zemindaree-roll  the  name  of  the  defendant, 
the  purchaser  of  a  certain  surburakaree 
tenure. 

This  tenure  appears  to  be  of  a  per  manent 
hereditable  nature,  and  a  description  of  it  is 
to  be  found  in  the  case  of  Sudanundo  Mytee 
against  Nowruttun  Mytee,  16  Weekly 
Reporter,  page  290. 

The  Judge  has  held  that  it  is  a  fact 
admitted  by  both  sides  that  a  tenure  of  this  • 
sort  cannot  be  transferred  without  the 
consent  of  the  zemindar,  and  also  that  the 
consent  in  this  case  was  not  given.  He 
considered,  therefore,  that  the  order  directing 
the  plaintiff  to  register  the  defendant  in  his 
serishta  was  an  improper  one;  he  also 
decided  that,  as  the  tenure  was  transferred 
without  the  consent  of  the  zemindar,  the 
plaintiff  was  entitled  to  be  maintained  in 
possession. 

Now,  regarding  the  first  point,  there 
appears  to  be  no  contest  between  the  parties 
that,  before  a  surburakaree  tenure  can  be 
transferred  by  sale,  the  consent  of  the  zemin- 
dar is  necessary,  and  it  is  not  denied  before 
us  that  such  consent  was  not  given.  The 
transfer,  therefore,  to  the  defendant  was  an 
improper  transfer,  and  the  Judge  was  right 
in  directing  that  the  zemindar  should  not  be 
compelled  to  register  the  purchaser  in  his 
serishta. 

But  we  cannot  uphold  that  part  of  his  de- 
cision which  directs  that  the  zemindar  should 
get  what  is  called  khas  possession  of  the  land. 
The  mere  fact  of  such  a  tenure  being  trans- 
ferred without  the  zemindar's  consent  would 
not  do  away  with  the  rights  of  the  surbura- 
kar.  The  only  thing  that  would  be  done  away 
with  would  be  the  transfer  itself,  that  is  to 
say,  the  zemindar  would  not  be  bound  to 
recognize  the  transfer,  and  the  parties  would 
revert  to  their  original  position,  and  the 
property  would  remain  the  property  of  the 
old  surburakar,  in  whose  possession  it  *was 
before  the  transfer  was  made. 

Bat  it  is  said  that  the  zemindar  had 
brought  evidence  in  the  first  Court,  to  prove 
that  the  old  surburakar  had  relinquished  his 
rights  in  this  tenure  to  the  zemindar,  and 
it  was  after   that   relinquishment   that   the 
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zemindar's  son  caused  this  tenure  to  be  sold 
m  execution  of  decree,  under  which  sale  the 
defendant  acquired  it.  We  find,  on  looking 
at  the  first  Couri's  decision,  that  there  was 
evidence  of  this  fact,  which,  however,  the 
MoonsifiF  disbelieved.  We  think  that  the 
zemindar  has  the  right  to  have  this  evidence, 
especially  as  this  was  a  point  raised  in  the 
appeal  to  the  Judge,  considered  by  the 
Appellate  Court,  because  if  he  could  show  by 
that  evidence  that  the  old  surburakar  had 
relinquished  all  his  rights  -in  the  tenure 
before  the  sale,  there  would  be  no  objection  to 
the  zemindar  getting  a  decree  to  be  main- 
tained in  possession. 

Therefore,  the  first  part  of  the  order  of 
the  lower  Court  will  be  upheld^  but  on  this 
point,  namely,  as  to  whether  there  was  any 
rennquishment  on  the  part  of  the  old  sur- 
burakar, the  case  will  be  remanded  to  the 
Court  below.     We  make  no  order  as  to  costs. 


The  24th  January  1873. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Enhaacement— 'Landlord  and  Tenant— Act  X. 

of  1859,8.  4, 

Case  No.  586  of  1872. 

Sp^ial  Appeal  from  a  decision  paxsed  hy 
the  Subordinate  Judge  of  Furreedporey 

.  dated  the  2fst  December  iSyi^  afirming 
a  decision  of  the  Moonsiff  of  thai  Dis* 
trici,  dated  tht  22nd  August  i8jr. 

Sham  Churn  Koondoo  and  others  (Plaintiffs), 

Appellants, 

versus 

Dwarkanath  Kubeera)  and  another 
(Defendants),  Respondents, 

Baboo  Grija  Sunkur  Mojoomdar  for 
Appellants. 

Baboo  Bungshee  Dhur  Sen  for 
Respondents. 

Taentitle  a  tenant  unddr  Act  X.  of  1859,  s,  4,  to  p«>. 
tectiort  from  enhancemenr,  it  is  necessary  for  him  to 
prove,  not  tfcat  a  uniform  rate  of  rent  has  been  col- 
bct«>d,.lHit  that  the  rate  cyf  rent  has  not  varred  for  20 
ye^M-s  previous  to  the  suit. 


Glover^  J, — ^This  is  a  soit  for  arreas? 
enhanced  rent  after  notice.  The  first  Cc4 
found  that  the  tenure  was  protected,  \m 
much  as  the  tenant  had  ^proved  uniform  pi 
ment  of  rent  for  20  years,  and  was,  therefoj 
entitled  to  the  presumption  under  sectioa! 
The  Subordinate  Judge  held,  on  the  col 
trary,  that  the  tenure  was  liable  to  enhaod 
ment,  and  he  dismissed  the  plaintiff's  sd 
because  he  had  not  proceeded  regularly,  i^ 
not  proved  his  grounds  of  enhancement. 

So  far  as  this  point  is  concerned,  we  tli^ 
that  the  special  appeal  should  be  dismiss^ 
inasmuch  as  it  is  clear  that  the  plai 
had  not  proved  the  rates  which  he  al 
the  defendant  had  to  pay  him,  and  it 
found  as  a  fact  by  the  lower  Court  that 
evidence  proved  the  rate  which  the  de£ 
ant  was  willing  to  pay.  There  is  do 
in  law,  therefore,  in  the  Sub(^dinate  J 
decision  so  far. 

But  a  cross-appea!  has  been  filed  by 
respondent  on  the  question  as  to 
the  tenure  was  or  was  not  protected. 
alleges  that  the  evidence  on  the  record 
such  as  to  give  him  the  benefit  of  the 
sumption.  Of  course,  it  is  not 
for  us,  as  the  case  has  been  dismissed, 
into  the  question  as  to  whether  the  Sa 
nate  Judge  took  a  right  view  of  the  evid 
but  we  may  say  that  the  issue  which 
fixed  regarding  this  part  of  the  case 
improper  one.  He  seems  to  have  consii 
that  what  he  had  to  find  was  whether  or 
an  uniform  rate  of  rent  had  been  coll 
for  20  years  previous  to  the  suit.  The 
does  not  say  that  an  uniform  rent  m 
collected.  What  the  defendant  tenant 
prove  was  that,  for  20  years  previous  t» 
suit,  the  rate  of  his  rent  had  not  varied, 
is  quite  possible  that  a  ryot  may  not 
paid  his  rent  regularly,  in  which  case 
would  be  a  variation  in  the  amount  of 
as  shown  by  the  receipts.  If  this  k 
variation  were  to  be  the  test,  no  ryot 
be  safe,  and  the  object  of  the  law  woo 
frustrated.  There  was  evidence  on  tl 
cord  of  the  fact  that  this  tenant  had  paid 
as  he  had  stated,  and  the  dakhillas 
selves  do  not,  so  far  as  we  have  exa 
them,  show  any  variation  in  the  rate  of 
We  notice  this  point  in  order  that  no  on 
sary  difficulty  may  be  placed  in  the 
the  tenant  by  reason  of  the  finding  of 
Subordinate  Judge.  We  think  it  rtghU 
state  that  the  issue  which  was  fixed  ia  H 
case  is  not  the  correct  one,  and  that  I 
question  of  variation  is  left  an  open 
The  appeal  is  dismissed  with  costs. 
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\  The  zSth  November  1872. 

Present : 

Sr  James  W.  Colvile,  Sir  Barnefi  Peacock, 
'  Sir  Montagne  E.   Smith,   Sir   Robert   P. 
Collier,  and  Sir  Lawence  Peel. 

Cause  of  Action— Limitation. 

ftff  Appeal  from  the  High  Court  at  Cal- 
^  cutta* 

>       Gonga  Gobind  Mandul  and  others 

r  Venus 

Bhoopal  Cbandet  Biswas. 

Mr.  Leith  and  Mr.  Arathoon  for 
Appellants. 

Mr,  Cawu,2aid  Mr.  J.  Cutter  for 
Respondent. 

Of  an  estate  lefc  by  H  M,  his  san's  widow,  R  D, 
^  came  the  rightful  owner  of  a  moiety,  and  his  daughter's 
MVBband,  S  C  H,  to  the  remaining^  moiety.  S  conveyed 
to  plalntifi  (B  C  B)  by  a  deed  of  gift  two  annas  out  of 
K  eight-annas  share.  S,  within  the  period  of  fimita- 
|bi»»  cocnmenced  a  suit  aeainst  the  Ms  for  the  whole  of 
%  M*s  estate ;  but  fHsnding  the  suit  J  was  aubstituted  as 
jri^"»«*P  under  a  deed  of  sale  from  S  to  him,  and  ob- 
fiiAied  a  decree  for  an  eight-annas  share.  O.ie  of  the 
lelendants(R  D)  appealed  against  the  decree,  and  had  it 
jiMlificMi  against  her  to  a  five-annas  share.  The  Ms  did 
iM  appeal,  and  the  decree  remained  against  them  for 
|^;ht  annas.  J  executed  the  decree  for  five  annas.  In 
inother  suit,  B  C  B's  title  to  two  annas  under  the  deed 

ft  from  S  was  established  against  J,  who  afterwards 

to  the  Ms  the  Ave  annas  which  he  had  obtained  and 
bis  right,  title,  and  interest  under  the  decree.    The 

cbns  got  possession  of  the  two-annas  share  which  J 

ht  to  have  held  in  trnat  for  plaintiff : 

ISLD  that  plaintiff's  cause  of  action  for  the  recovery 
fib  two-annas  share  arose  at  a  period  subsequent  to 

execution  of  the  decree  by  J,  which  >was  within  the 
ll^eriod  of  limitation. 

\  Sir  Barnes  Peacock. — The  appellants 
in  this  case,  the  Munduls,  were  the  defend- 
||au  in  the  suit  below.  The  respondent, 
pal  Chander  Biswas,  was  the  plaintiff* 
be  soit  was  brought  to  recover  posses- 
n  of  a  two-annas  share  of  a  moiety  of  the 
le  left  by  the  late   Hurnarain  Mandul. 

defendants  in  answer  to  the  plaintiff's 

lliit  set  up  the  plea  of  limitation.  The 
fJCoQit  of  first  instance,  as  well  as  the  High 
ICbort,  held  that  the  suit  was  not  barred, 
Fluid  hience  the  present  appeal. 


V    The  plaintiff  in  his  plaint  stated  ''  that  of 
r  the  estate  left  by  the  late  Hurnarain  Mun> 

P  •Prom  the  judf^ment  of  Couch,  C.J.,  and  L.  S. 
JadMw  and  Glover,  Jj.,  ia  Regular-  Appeal  No,  331 
«>f  1269,  deci4e4  Sth  July  1S70. 


by 

f'dnl,  Ramonee   Dossee,  widow  of  his  son 

Digambur   Mondial,   became   the  rightful 

owner  of,  and  entitled  to,  a  moiety,  and 


"  Shumbhoo  Cbunder  Haldar,  father  of 
''  Protap  Chander  Haldar,  his  daughters  son, 
'^to  the  remaining  moiety.''  That  was  the 
moiety  which  had  belonged  to Digambur's  bro- 
ther* Rajkristo  Mundul.  He  then  states : 
"On  the  27th  Maugh  1253  B.S.,  the  said 
"  Haldar  conveyed  to  your  petitioner  by  gift 
''two  annas  out  of  his  eight-annas  share, 
"  and  gave  him  in  writing  a  deed  of  gift 
''  duly  registered."  It  was  stated  in  the 
deed  of  gift  that,  whenever  any  of  the  real 
and  personal  properties  of  the  said  estate, 
which  were  in  the  possession  and  hands  of 
Pearybll  Mundul  and  others,  should  come  to 
hand,  whether  by  possession  taken  personally 
or  by  amical>le  settlement,  or  by  suit  in 
Court,  the  plaintiff  should  get  a  two-annas 
share,  Nobin  Seekaree  a  one-anna  share,  and 
Shumbho3  five  annas,  oat  of  the  eight^annas 
share  thereof,  and  that  whatever  expenses 
should  be  incurred  by  suit  in  Court  in  respect 
of  any  claim  to  any  of  the  properties,  or  in 
recovering  possession  of  any  of  the  pro* 
perties,  the  same  should  be  defrayed  by  the 
plaintiff  and  Shumbhoo  in  the  ratio  of  the 
aforesaid  shares ;  that,  if  any  amicable  set- 
tlement should  be  made  regarding  any  pro- 
perty, the  plaintiff  and  Shumbhoo  should  do 
the  same  with  the  consent  of  all ;  Ihat^  if 
there  should  be  occasion  to  institute  any  suit 
in  Shumbhoo's  sole  name,  or  in  the  joint 
names  of  him  and  Ramonei  Dossee  as  plaint- 
iffs for  any  property,  the  plaintiff  should  pay 
the  expenses  thereof  according  to  the  afore- 
said shares ;  and  that  after  decree  Shumbhoo 
and  the  plaintiff  sliould  get  the  property 
with  mesne-profits  and  Interest  according  to 
their  shares.  Shumbhoo,  within  the  period 
of  limitation,  commenced  a  suit  against  the 
MundulSf  No.  76  of  1854,  for  the  whole  of 
Hurnarain's  estate;  but  pending  that  suit 
Joykristo  was  substituted  as  the  plaintiff 
under  a  deed  of  sale  from  Shumbhoo  to  him. 
It  was  said  that  Joykristo  held  benamee  for 
the  Munduls,  but  whether  he  did  so  or  not  is 
not  material.  Joykristo  proceeded  with  the 
suit  commenced  by  Shumbhoo,  and  obtained 
a  decree  for  an  eight-annas  share  of  the 
estate.  Ramonee  was  a  defendant  in  the  suit 
against  the  Munduls.  She  appealed  against, 
that  portion  of  the  decree  which  affected 
her.  The  High  Court  modified  the  decree 
against  her  by  limiting  it  to  a  five-annas 
share.  The  Munduls  not  having  appealed, 
the  decree  remained  binding  upon  them  for 
the  eight-annas  share.  Joykristo  executed 
the  decree  under  which  a  five-annas  share 
was  delivered  to  him  in  the  manner  in  which 
delivery  is  made  under  executions  of  decrees 
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for  land  in  the  possession  of  ryots»  viz,,  by 
beat  of  drum  and  the  affixing  of  bamboos, 
and  he  filed  a  receipt  for  the  same  in  the 
Court  of  the  Principal  Sadder  Ameen.  The 
decree  and  execution  put  an  end  altogether 
to  limitation.  It  is  immaterial  whether 
Joykristo  obtained  actual  possession  or  not. 
In  the  suit  No«  79  of  1861,  the  plaintifif's 
title  under  the  deed  of  gift  from  Shumbhoo 
was  established  against  Joykristo.  Joykristo 
afterwards  sold  to  the  Munduls  the  five-annas 
share  of  which  he  had  obtained  possession 
under  the  execution,  and  all  his  right,  title, 
and  interest  under  the  decree.  Neither  the 
Munduls  who  purchased  from  Joykristo,  nor 
Joykristo  who  purchased  from  Shumbhoo, 
could  have  any  better  title  than  Shumbhoo 
himself.  According  to  the  deed  of  gift,  the 
plaintiff  was  entitled  to  a  two-annas  share  of 
all  the  property  which  should  come  to  hand. 
A  five-annas  share  came  to  hand  under  the 
execution,  and  the  Munduls  retained  posses- 
sion of  the  other  three  annas  included  in  the 
decree  under  the  deed  of  sale  from  Joykristo. 
The  Munduls  being  in  possession  of  that 
three-annas  share,  the  plaintiff  was  entitled 
to  two  annas  of  the  property  of  which  Joy- 
kristo obtained  possession  under  the  execu- 
tion. The  Munduls  having  obtained  posses- 
sion of  that  two-annas  share,  the  plaintiff  is 
entitled  to  recover  it  from  them.  They 
obtained  that  possession  after  the  execution 
of  the  decree  and  within  the  period  of  limit- 
ation. 

It  appears  then  that  the  Munduls  got 
possession  of  the  two-annas  share  of  which 
Joykristo  ought  to  have  remained  in  posses- 
sion in  trust  for  the  plaintiff.  The  plaintiff 
therefore  has  a  right  to  say  :  '*  These  two 
"annas  belong  to  me.  You,  the  Munduls, 
"are  in  possession  of  my  two-annas  share, 
"and  I  bring  an  action  against  you  to  re- 
-cover that  share."  Then,  when  was  it 
that  this  cause  of  action  arose  ?  Why,  it 
accrued,  at  any  rate,  at  a  period  subsequent 
to  the  execution  of  the  decree  by  Joykristo. 
That  was  within  the  period  of  limitation. 

The  High  Court  certainly  do  say :  "  The 
"  present  suit  is  brought  to  carry  into  execu* 
"tion  the  decree  in  that  suit,"  speaking  of 
Joykristo's  suit  "in  which  the  plaintiff  has 
an  interest."  Their  Lordships  do  not  under- 
stand that  the  High  Court  in  using  the 
words  "  to  carry  into  execution,"  meant  "  to 
''get  the  decree  executed  by  process  of 
"execution  according  to  law,"  but  merely 
that  the  present  suit  is  brought  to  give  effect 
to  that  decree. 

It  appears  to  their  Lordships  that  the  suit 


is  not  barred,  inasmuch  as  the  defends 
have    obtained    that    possession    vhicfa 
wrongful  as  against  the  plaintiff  subseqoei 
to  the  execution  of  the  decree  by  Joykri: 
Without,     therefore,     entering     into 
reasons  of  the  High  Court,  their  Lordshij 
are  of  opinion  that  the  decision  to  whi 
they   came  was  the   correct  one,  and    thi 
will,  therefore,  humbly  advise  Her  Maj< 
that  the  decree  of  the  High  Court  be  affii 
ed  with  costs. 


The  24th  January  1873. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontife 

yudges. 

NoUce  under  Act  VIII.  of  1859.  s  ax6— Nj 
Retum—ETidence  —  Infrnctnons  Pi 
in  Ezecution—Bona  fides. 

Case  No.  267  of  1872. 

Miscellaneous  Appeal  from  an  order  pasx 
by  the  Subordinate  Judge  of  Mymensin^ 
dated  the  22nd  June  18^2^  reversing 
order  of  the  Moonsiff  of  Jamalpore^ 
the  28th  December  i8yi, 

Mokoondonath  Bhadoory  (Judgment  debtor| 

Appellant, 

versus 

Shib  Chunder  Bhadoory  (Decree-holder) 

Respondent, 

Baboos   Sreenath  Doss  and    Shushee  Bki 
sun  Sen  for  Appellant. 

Baboos  Unnoda  Perihad  Banerjee  and 
Romesh  Chunder  Mitter  for  Respond«it-| 

On  an  application  beings  made  for  execution  of 
decree,  a  purwanna  was  issued  on  the  Nazir  to  ser 
notice  under  s.  216,  Code  of  Civil  Procedure,  and 
return  was  made  by  the  Narir  to  the  effect  that  the  se 
incr  peon  not  finding  the  judgment-debtor  at  hoi 
affixed  the  notice  on  the  lemindary  cutcherry  of  I 
judgment-debtor.  As  this  return  was  used  as  evides 
in  both  the  Courts  below  without  any  objectioo  beii 
made,  the  High  Court  (following  a  precedent  which  hi 
regarded  such  return  as  frimd-facie  evidence)  wool 
not  admit  of  its  being  objected  to  in  special  appeal  -^ 
the  ground  that  it  was  not  legal  evidence. 

Held,  further,  that  the  mere  absence  of  further 
ceedings  following  the    notice    did  not  deprive 
proceedings  taken  by  the  decree-holder  of  the  chai 
of  bond-fide  proceedings. 

Kemp,   J,— Is  this  special   appeal    il 
judgment-debtor  is  the  appellant.    The  d| 
cree  was  passed  on  the  6th  of  July  1861, 
was  confirmed  in  appeal  by  this  Court  on  ll 
19th  of  July  1863.    It  was  admitted  that 
July    1866    the    judgment-debtor    paid    a 


t873] 


Civit 


THE   ^EKKLY   RfefOftTER. 


Rulings. 


ic)3 


torn  of  Rs.  164  under  the  decree;  the 
question  between  the  judgment-debtor  and 
0ie  decree-holder  with  reference  to  that 
Mjment  being  w.hether,  as  alleged  by  the 
judgment-debtor,  it  was  a  payment  in  full 
bf  the  whole  decree ;  or  whether,  as  alleged 
by  the  judgment-creditor,  it  was  a  payment 
for  costs.  Be  that,  however,  as  it  may,  it  is 
tdmitted  that  in  July  1866  proceedings 
ander  the  decree  were  taken.  In  April 
1867,  an  application  was  made  to  execute 
the  decree,  but  nothing  appears  to  have  been 
done;  and,  on  the  25th  of  May  1867,  the  case 
iras  struck  oS  the  file.  '  Then  a  third  appli- 
Ipation  was  made  on  the  3rd  of  May  1869. 
rhe  decree-holder  was  directed  to  put  in  tul- 
tsbana  for  service  of  notice,  which  order  he 
complied  with.  A  purwanna  was  then 
t$8aed  on  the  Nazir  directing  him  to  serve  the 
ttsual  notice  under' section  216,  and  the  re- 
turn of  the  Nazir,  which  is  on  the  record,  is 
to  the  effect  that  the  serving  peon  not  finding 
the  judgment-debtor  at  homs  affixed  the 
BOtice  on  the  zemindary  cutcherry  of  the  judg- 
nent-debtor.  The  case  was  eventually  struck 
aff  on  the  20th  of  May  1869.  A  fourth  appli- 
cation was  made  in  June  1870.  The  judg- 
ment-debtor upon  service  of  notice  appeared 
ind  objected  that  the  application  to  execute 
Rras  barred.  Upon  this,  the  judgment-credi- 
tor was  directed  by  the  Court  to  produce 
evidence  to  show  that  the  application  was, in 
lime.  On  the  day  fixed  for  the  hearing  of 
Ihat  evidence,  namely,  on  the  12  th  of 
Kovember  1870,  the  pleader  for  the  decree- 
bolder  not  being  prepared  with  his  evidence, 
(he  case  was  struck  off.  It  was  not  with- 
drawn as  stated  by  the  pleader  for  the  appel- 
lant, bat  struck  off.  The  present  application, 
which  is  the  fifth  one  made  in  the  course  of 
ihe  proceedings,  is  dated  May  1871. 
[  The  first  Court  held  that  the  application 
iiraa  barred  on  the  ground  that  the  formal- 
pts  laid  down  in  section  212  had  not  been 
jtomplied  with. 

!  On  appeal,  the  Subordinate  Judge  held 
Itfiat  the  application  was  in  time;  that  the 
|>roceedings  taken  in  May  1869  ^^^^  bond- 
fide  proceedings  to  keep  the  decree  in  force ; 
and  that  these  proceedings  having  been  taken 
iwithln  three  years  from  the  last  application 
ivbicb  was  made  in  May  1871,  the  decreer 
Iiolder  was  in  time ;  and  an  order  was  passed 
directing  the  execution  to  proceed. 

We  have,  therefore,  to  decide  whether  the 
tever  Court  has  found  on  legal  evidence  that 
fhe  proceedings  taken  in  1869  on  the  part 
Oi  the  decree-holder  were  bond-fide  pro- 
'^-^ediDgs  taken  with  the  view  of  keeping  tbQ 


decree  in  force.  Several  decisions  have 
been  quoted  by  the  pleaders  on  both  sides  in 
the  course  of  the  argument.  It  appears  to 
us  that,  in  deciding  the  question  whether 
proceedings  of  any  particular  date  in  execu- 
tion of  a  decree  are  bond  fide,  we  must 
look  to  the  circumstances  of  the  case  before 
us.  Now,  in  this  case,  it  is  clear  that  the 
first  Court  did,  without  any  objection  being 
made  in  the  course  of  the  argument  by  the 
appellant,  .make  use  of  the  Nazir's  return 
as  evidence.  It  was  also  allowed  to  be  used 
as  evidence  in  the  Appellate  Court ;  and  for 
the  first  time  the  pleader  for  the  appellant 
now  objects  that  this  evidence  is  not  legal 
evidence,  and  that  the  finding  of  the  Subor- 
dinate Judge  that  the  proceedings  were  bond 
fide  is  based  upon  evidence  which  is  not 
admissible. 

In  a  decision  reported  in  Volume  XV., 
Weekly  Reporter,  page  204,  Mr.  Justice 
Norman  ruled  that  the  report  of  a  Nazir  in 
the  matter  of  the  service  of  a  notice  was 
primd'facie  evidence.  There  can  be  no 
doubt  that  in  this  case  a  purwanna  to  the 
Nazir  was  issued;  that  the  report  of  the 
Nazir  was  brought  to  the  notice  of  the  Court, 
and  was  filed  with  the  proceedings.  We 
therefore  think,  looking  to  the  fact  that  this 
evidence  was  used  in  both  the  Courts  below 
without  any  objection  on  the  part  of  the 
special  appellant,  that  we  cannot  admit  this 
objection  ;  and  as  the  Court  below  has,  under 
the  whole  of  the  circumstances  of  the  case, 
found  that  the  proceedings  of  the  decree- 
holder  in  1869  were  bond  fide,  we  ought 
not  to  disturb  that  finding  in  special  appeal ; 
and  further  the  mere  fact  of  the  absence  of 
any  further  proceedings  to  attach  the  property 
of  the  judgment-debtqr  in  1869  following 
upon  the  notice  does  not,  in  our  opinion, 
deprive  the  proceedings  taken  by  the  decree- 
holder  of  the  character  of  proceedings  to 
enforce  or  to  keep  alive  the  decree  which 
he  had  obtained.  It  may  be  that,  in  the 
absence  of  the  judgment-debtor,  the  notice 
not  having  been  served  personally  upon  him, 
the  decree-holder  was  unable  to  point  out 
property  for  attachment,  or  for  some  other 
reason  allowed  the  application  to  be  struck 
off ;  but  that  he  did  take  bond-fide  proceed- 
ings in  1869  appears  to  us  clear  from  the 
whole  of  the  circumstances  of  the  case,  and 
the  Subordinate  Judge's  judgment  is  right 
in  finding  that  the  proceedings  of  the  decrees- 
holder  in  1869  were  bond  fide,  although 
these  proceedings  were  for  the  time  being 
infructuous. 

On  the  whole  case,  therefore,  finding  that 
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there  has  been  a  bond-Hdt  proceeding  on 
the  part  of  the  judgment-creditor  to  keep 
in  force  his  decree  within  three  years  from 
the  time  the  last  application  was  made,  or 
within  three  years  from  May  1871,  we  dis* 
miss  the  special  appeal  with  costs  payable 
by  the  special  appellant. 


The  27th  Janaury  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
yuslice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Constrnctioii— Ostensible  Sale— Onns  Probandi. 

Case  No.  668  of  1872. 

Special  Appeal  from  a  .decision  passed  by 
the  Additional  Judge  of  Backergunge^ 
dated  the  loth  February  i8j2y  affirming 
a  decision  of  the  Subordinate  Judge  of 
Dacca,  dated  the  16th  August  i8yi, 

Bykunt  Chunder  Chuckerbutty  (one  of  the 
Defendants),  Appellant, 

versus 

Dhunput  Singh  Bahadoor  (Plaintiff), 
Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

In  construing  a  judgment,  if  a  difficulty  is  found  in 
reconciling  the  oinclusion  ultimately  arrived  at  with  the 
previous  part,  such  part  niu^t  be  rejected. 

Where  the  sale  of  a  judj^ment- debtor's  property  is 
found  to  have  been  not  a  real  one,  and  the  ostensible 
vendees  sell  it  to  others,  these  are  bound  to  show  that 
they  purchased  bond  fide  and  without  notice. 

'  Couch,  CJ. — 1  TH[NK  we  must  consider 
the  latter  part  of  the  judgment  as  expressing 
the  conclusion  to  which  the  Judge  ultimately 
arrived,  and  if  we  find  a  difficulty  in  reconcil- 
ing with  it  the  previous  part,  we  must  reject 
that.  He  says,  towards  the  end  of  the  judg- 
ment :  "  I  have  already  declared  that  there  is 
'*  evidence  that  the  debtors  are  still  possessed 
"  of  interest  in  the  properties  nominally  trans- 
"ferred  to  Eshan.  The  circumstances  at- 
**  tending  the  sales  of  the  itth  Joisto  justify 
"this.  For  it  may  be  asked,  why  were  these 
"sales  made?  Ostensibly  to  preserve  the 
family  possessions,  but  upon  the  assump- 
tions now  contended  for  that  they  were 
^'bond-fide  transfers,  there  was  no  prescrva- 
•**tron  of  family-property.    Why  was  not  a] 
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"portion  sold    before  the    famtly-dveli 
"  was  allowed  to  go  up  to  auction. 
"  decree- holder  was  so  far  aocommodadBgi 
"  to  agree  to  stop  proceedings  in  Bysack  d] 
"  a  promise  that  be  would  be  paid  off  br 
"sales  which  would  take  place  in  Jois 
I  think  that  is  very  sensible.     He  says 
can  I  look  upon  this  as  a  real  sale  whes 
family  dwelling-house,  which  need  not 
been  sold,  is  professed  to  be  sold.     If  I 
dealing  with  the  question  of  fact,  1 
certainly  agree*  in   this  remark.     He 
goes  on  :  "  It  may,  of  coarse,  be  said 
"  was  better  to  sell  the  property  to  a  b'w 
"  than  to  run  the   risk  of  an   auciioD- 
"But  the  fact  that  the  sales  were  made 
"  friends  or  relations  of  course  raises  a 
"  picion  that  there  may  have  been  an  unl 
"  standing  between  them. "    That  is  a  j| 
observation ;  it  does  raise  a  suspicion 
instead  of  there  being  a  real  sale,  there 
some   understanding  between   the  ps 
He  proceeds  :   "  And  this  suspicion  acqail 
"  some  degree  of  certainty  if  it  is  seen 
"the  Ahiruns  still  retain  possession." 

Having  made  these  remarks  he  sap: 
"  would,  therefore,  sum  up  my  conclusionsj 
"be  that  I  find  that,  in  fact,  the  sale 
"Eshan  was  not  a  bond-fide  sale,  for 
"are  good  grounds  for  believing  that 
"debtor-defendants  have  all  along  been 
"  possession."  It  has  been  said  that 
present  appellants,  the  defendants,  have 
in  possession  for  some  time,  but  it  is 
from  this  passage  that  the  Judge  did 
think  they  had,  and  if  there  was  any  apps 
possession  by  the  present  appellants,  ii 
not  a  real  possession.  It  was  probably  gii 
to  them  to  give  a  color  to  the  title  whi< 
became  necessary  to  set  up  in  order  to  del 
the  execution  of  the  person  whd  is  the  pi 
iff  in  this  suit.  Then  the  Judge  say-s :  ** 
"  there  are  not  sufficient  grounds  for  finf 
"  that  this  sale,  which  took  place  in  1271, 
"  to  defraud  the  plaintiff,  as  his  ex< 
^'was  not  taken  out  for  4^  years  subseque 
"  1y ;  nor  are  there  grounds  for  findiif^ 
"the  satisfaction    of    the    decree  held 

Rumun   Mohun  Neogy  was  unreal. 

I  find  that  the  allegation  that  the  debt 
"  defendants  have  no  rights  in  the  talook 
"false."    There  is  apparently  an  incons 
ency  in  this,  and  the  way  in  w*hich  I  sh< 
explain  it,  and  what  I  think  the  Judge  m< 
is  that,  having  come  to  the  conclusion 
the  money  was  paid  by  Eshan  Chunder 
satisfy  that  decree,  there  was  to  that 
a  good  title  in  Eshan  Chunder,  and  he  had^ 
charge  npon  the  property  for  the  m 
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be  had  so  paid.    Taking  that  view, 
says :  *'  I  would   therefore  allow    their 
to  be  put  up  to  auction/' 
seems  to  have  considered  that,   al- 
h  the  sale  to  Eshan  was  not  a  bond- 
bat  only  an  ostensible  one,  yet,  inas- 
as  Eshan  found  the  money  by  which 
I  decrees  were  satisfied,   to  that   extent 
was  a  right  which  ought  to  prevail 
t  that  decree-holder.     I  do  not  know 
X  he  was  right,  upon  the  matter  of 
in  coming  to  that  conclusion — whether 
not  probable  that  the  right  conclusion 
have  been  that  the  money  was  not  in 
provided  at  all  by  PIshan,  but  by  the 
rs  of  the  property ;  but  he  has  come  to  it, 
in  that  way  I  understand  his  finding, 
being  so,  there  is  no  objection  to  the 
:<e  which  he  has  passed  which  allows  the 
that  remained  in  the  judgment-debtors 
put  up  to  auction. 

was  objected  that  it  has  not  been  found 
tbe  present  appellants  were  not  bond-fide 
asers  without  notice,  in  which  case  they 
bt,  although  the  sale  to  Eshan  was  a 
alentsale,  have  a  good  title.  But  when 
found  that  the  sale  to  Eshan  was  not  a 
one,  but  ostensible  only,  it  became  neces- 
for  the  defendants  to  show  that  they 
based  bond  fide  and  without  notice, 
use  ordinarily  they  could  take  only  what 
n  was  entitled  to  give.  If  there  was  not 
d  sale  to  them,  they  ought  to  have  had 
defence  distinctly  put  before  the  Court, 
an  issae  framed  that  there  might  be  a 
ing  upon  it.  It  would  not  be  right  to  allow 
rsoQ  who  has  put  forward  his  defence  in  a 
ra)  way,  and  allowed  an  issue  to  be  framed 
it  which  has  been  found  against  him  in 
tower  Courts,  to  say,  in  a  special  appeal, 
ere  is  a  question  of  fact  which  the  Courts 
^  bave  not  found,  and,  therefore,  I  am 
lied  to  have  the  decree  reversed,"  when,  if 
question  had  been  raised  before  the  lower 
ins,  there  might  have  been  a  finding 
to  it.  There  are  many  cases  in  which,  if 
were  at  liberty  in  a  special  appeal  to  deal 
)  questions  of  fact,  we  should  have  no 
wation  in  finding  against  the  party  who 
s  to  take  advantage  of  the  want  of  a 
ng.  So  far  as  I  can  judge  from  what  is 
e  us  in  this  case,  1  should  think  that,  if 
question  of  the  bona  fides  of  the  sale  to 
present  appellant  had  been  raised,  there 
bave  been  no  doubt  whatever  as  to 
|t  the  finding  ought  to  be. 
tbink  the  appeal  must  be  dismissed  with 

wWf ,  J.-^l  am  of  the  same  opinion. 
VoUXIX. 


The  28th  January  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 

Vakeel's  Fees—Contract — Practice. 
Case  No.  701  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Hooghly, 
dated  the  2gth  February  iS*j2y  reversing 
a  decision  of  the   Sudder  Moonsiff  of  thai 

•  District t  dated  the  2^th  September  i8ji, 

Judoonath  Dutt  and  others  (Defendants), 

Appellants, 

versus 

Moonshee  Rushad  Ali  (Plaintiff),  Respondent. 

Baboos  Nil  Madhub  Rose  and  Aukhil  Chun- 
der  Sen  for  Appellants. 

Baboo  Sreenath  Dais  for  Respondent. 

In  a  suit  by  a  pleader  for  the  balance  of  vakeel's 
fees,  where  it  was  found  that  there  was  no  contract, 
HELD  that,  in  considering  the  proper  fee  to  be  allowed, 
the  Lower  Appellate  Court  had  nothing  else  to  guide  it 
but  what,  according  to  the  practice  w.  the  Court,  was 
allowed  as  costs  between  party  and  party. 

Couch,  C.J. — The  Moonsiff  has  found  that 
there  was  a  contract  for  the  15  rupees.  The 
Judge  on  appeal  has  differed  from  him,  and 
has  found  ihat  there  was  no  contract  for  the 
15  rupees.  It  was  then  the  business  of  the 
Lower  Appellate  Court  to  award  to  the  plaint- 
iff what  it  considered  upon  the  evidence  in 
the  case  to  be  the  proper  fee.  We  think  it 
might  very  well,  in  considering  what  the 
proper  fee  was,  take  into  consideration  what 
amount  would  be  allowed  by  the  Court  in 
costs  between  party  and  party. 

Then,  in  addition  to  that,  it  is  found,  and 
we  must  take  it  as  correctly  found,  that  the 
defendants  had  claimed  the  Rs.  788-8, 
the  amount  awarded  to  the  plaintiff  from  the 
opposite  party  as  being  the  plaintiff's  fee, 
and  had  entered  a  satisfaction  of  the  decree 
including  that  sum.  We  cannot  now  go  into 
the  question  whether  that  was  true  or  not. 
The  Judge  seems  to  have  considered  that 
they  had  done  so,  and  that  might  well  be 
taken  against  the  defendants  as  an  admission 
that  it  was  the  proper  fee  of  the  plaintiff. 

There  being  before  the  Judge  the  evidence 
of  this  conduct  of  the  defendant  and  the  fact 
that,  according  to  the  practice  of  the  Court, 
that  is,  the  fee  usually  allowed  between  party 
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and  party,  he  might  properly  come  to  the 
conclusion  that  the  plaintiff  was  entitled  to 
that  amount.  There  was  nothing  else  to 
guide  him  in  saying  what  the  amount  should 
be.  As  soon  as  he  found  that  there  was  no 
special  contract  proved,  the  ordinary  amount 
to  be  allowed  would  be  what,  according  to  the 
practice  of  the  Court,  was  allowed,  and  he  has 
only  awarded  that. 

The  appeal  must  be  dismissed  with  costs. 


The  28th  January  1873. 

Preseni  : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

MokDmiree  Tenures— Rights  of  Occupancy- 
Act  VIII.  of  1865.  s.  26. 

Cases  Nos.  698  and  721  of  1872. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
2nd  February  i8*j2,  affirming  a  decision 
of  the  Moonsiff  of  Bancoorah,  dated  the 
i2th  May  iSyi. 

Bholanath  Ghossal  and  others  (Defendants), 

Appellants^ 

versus 
Kedamath  Banerjee  (Plaintiff),  Respondent, 
Baboo  Kalee  Mohun  Doss  for  Appellants. 
Baboo  Nil  Madhub  Sen  for  Respondent. 

The  auction-purchaser  of  a  mokurruree  tenure  cannot 
set  aside  rights  o(  occupancy  existing  from  a  period 
prior  to  the  creation  of  such  tenure,  Act  VIII.  of  1^65, 
s.  i6,  referring  to  incumbrances  created  subsequently. 

Couch,  C.J. — By  the  written  statement 
of  the  defendants,  who  are  appellants  before 
us,  they  set  up  in  answer  to  the  plaintiff's 
claim  that  they  were  in  possession,  and  had 
a  right  of  occupancy  prior  to  the  creation  of 
the  mokurruree  right  which  was  purchased 
by  the  plaintiff;  and  if  that  were  so,  the 
plaintiff  could  not,  by  becoming  the  auction- 
purchaser,  set  it  abide.  What  he  could  set 
aside  under  section  16,  Act  VIII.  of  1865, 
are  incumbrances,  as  they  are  there  called, 
created  subsequently  to  the  creation  of  the 
mokurruree,  and  so  this  was  really  the  essen- 
tial question  in  the  suit.  The  second  issue 
as  framed  by  the  Moonsiff  is  in  such  general 
terms  as  to  allow  that  question  to  be  tried, 
for  he  says  "  or  whether  the  right  to  and 
possessiop  of  the  same^  as  pleaded  by  the 


defendants,  are  true,"  that  is  as  set  up  h 
iheir  written  statement.  The  Moonsiff  dad 
not  appear  to  have  tried  that  question,  and  ■ 
have  come  to  any  finding  upon  it.  Probahi]| 
he  got  somewhat  confused  by  bearing  m 
two  cases  together,  and  lost  sight  of  this,  M 
the  present  appellant,  important  question.  ] 

Then,  he  not  having  tried  that,  upon  appa 
to  the  Judge,  it  is  again  brought  forward  i 
the  second  paragraph  of  the  grounds  i 
appeal.  The  Judge  also  does  not  seem| 
have  directed  his  attention  to  it  He 
to  have  thought  that  the  question 
whether  the  plaintiff  was  a  ryot  or  not; 
treating  the  plaintiff  as  a  ryot,  he  decii 
that  there  was  no  right  of  occupancy  in 
defendants,  because  they  could  not  have 
right  of  occupancy  •  from  a  ryot.  That 
beside  the  question  which  the  appellants 
raised. 

Both  the  decrees  must  be  reversed  so 
as  the  subject-matter  of  these  appeals  is 
cerned,  and  the  suit  must  be  remanded 
re-trial  upon  that  question.     The  costs  di 
appeal  will  form  part  of  the  costs  in  the 


The  29th  January  1873. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarfc 

Mitter,  Judges, 

Act  X.  of  1859, 8.  107— Judgment-dcbtor-l 

of  Suit 

Case  No,  713  of  1872. 

Special  Appeal  from   a  decision  passed 
the   First  Subordinate  Judge  of  He 
lyy  dated  the  8th  February  t8y2,  mt 
ing  a  decision  of  the  Moonsiff  of  Sahi 
dated  the  tst  August  iSyi. 

Prosunno  Moyee  Dossee  (Plaintiff), 
Appellant^ 

versus 

Ram  Gobind  Gbose  and  others  (Defendant^ 

Respondents,  1 

Baboo  Hem  Chunder  Banerjee  fcr 
Appellant. 

Baboo  Kumla  Kant  Sen  for  Respondests. 

The  rigfht  to  bring  a  suit   under  Act  X.  of  \\ 
s    107,  is  confined  to  one  of  the  two  parties  conoer 
«S0.,  decree-holder  and  claimant ;  it  does  not  refer f 
judgment-debtor  who  has  nothing  to  do  with  thei 

Glover,  J, — The  only  question  we  ha»c 
decide  in  special  appeal  is  whether  the  Sobj 
ordiT^ate  Judge  was  right  in  finding  that  tfai 
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tiff's  claim  to  half  the  property  in  dis> 

was  barred  by  reason  of  her  not  having 

ht    a   suit   under  section  107,  Act  X. 

J  85  9,  to  contest  a  decision  by  which  a 

ant,    who  appeared   in  the  execution- 

dings;  demanding  half  the  property  in 

te,  succeeded  in  getting  that  half  given 

I  to  him.     The  Subordinate  Judge  thinks 

%  because  the  plaintiff  did  not  then  think 

r  to  bring  such  a  suit,  she  is  now  barred 

ming  to  the  Civil  Court. 

Subordinate  Judge  is,  we  consider, 
g  in  his  interpretation  of  the  law. 
section  in  question,  which  is  worded  in 
\j  the  same  manner  as  the  correspond- 
section  in  the  Civil  Procedure  Code, 
to  the  party  *'  against  whom  a  decision 
given;"  that  is  to  say,  as  between  the 
ee-holder  and  the  claimant,  it  is  one  of 
two  parties  only  who  has  the  right  to 
a  regular  suit.  The  present  defendant, 
was  the  claimant  in  that  case,  succeeded ; 
the  only  person  left  to  bring  a  suit  was 
zemindar.  The  present  plaintiff  was  the 
ent-debtor  in  that  case,  and  had  no- 
g  to  do  with  the  claim  in  any  way. 
learly  it  was  not  for  her  to  bring  the  suit 
Ider  the  provisions  of  section  107. 
All  the  other  facts  in  this  case  have  been 
ind  by  both  the  Courts  below  in  favor  of 
i»  plaintiff.     It   has  been  found  that  the 

rof  relinquishment  set  up  by  the  defend- 
is  false,  and  that  there  was  collusion 
rien  the  defendant  and  the  zemindar ;  it 
been  found  likewise  that  the  plaintiff 
Its  ousted  by  the  defendant.  The  special 
ndent's  vakeel  has  endeavoured  to  make 
that  there  were  two  relinquishments  in 
case,  one  to  the  zemindar,  and  the  other 
the  defendant.  But  this  was  never  the 
of  the  defendant  in  any  stage  of  the 
bceedings.  There  is  nothing  whatever  to 
i  found  of  the  second  relinquishment  in 
is  written  statement,  nor  was  the  point 
m   brought  before  either  of  the  Courts 

ifow^ 

^We  think  that  the  plaintiff  is  entitled  to 
IqU  decree,  with  costs,  for  all  that  she  sued 
kr,  and  an  order  will  pass  accordingly. 


I  The  30th  January  1873. 

Present : 

^  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 


i 


Soit— False  Evidence— Possession. 

Case  No.  633  of  187a. 


I  Special  Appeal  from  a  decision  passed  b^ 
the  Deputy  Commissioner  of  Julpigoree^ 
dated  the  t^th  January  i8y2y  reversing 
a  decision  of  the  Moonsiff  of  that  District y 
doled  the  2^h  June^  i8jr. 

Kultoo  Mahomed  (Plaintiff),  Appellant, 

versus 
Hurdeb  Doss  (Defendant),  Respondent, 

Baboo  Kalee  Kishen  Sen  for  Appellant. 

Bahoos  Sreenath  Doss  and  Kishen  Dyal  Roy 

for  Respondent. 

Applying  a  principle  laid  down  by  the  Privy  Council, 
that,  in  this  country,  a  whole  case,  if  good,  should  not  be 
disfnissed,because  the  plaintiff  luui  foolishly  and  wicked- 
ly relied  in  support  of  it  upon  false  evidence,  the  Hi^h 
Court  held  that  a  Lower  Appellate  Court  was  wrong  10 
dismissing  a  case  (which  had  been  decreed  by  the  nrst 
Court),  because  the  copy  of  a  kobala  filed  by  plaintiff 
was  found  to  contain  signatures  of  witnesses  purporting 
to  be  subscribing  witnesses,  which  had  been  added  to 
the  original  deed,  although  plaintiff's  possession  was 
adniitt^,  and  the  only  question  was  as  to  the  character 
of  that  possession. 

Kemp,  J. — The  plaintiff,  special  appellant 
before  us,  sued  for  possession  of  certain  lands 
comprised  in  a  jote,  on  the  allegation  that,  on 
tbe  26th  of  Jeit  1253,  his  father  purchased 
the  said  jote  from  the  defendant  No.  i ;  that 
his  father  obtained  a  mutation  of  names  with 
the  consent  of  the  vendor  in  the  zemindar's 
serishta;  and  that  from  1253  the  father  and, 
after  his  death,  the  plaintiff  himself  had  paid 
rent  to  the  zemindar  for  this  jote ;  that  the 
defendants  are  ehookandars  in  respect  of  ten 
or  twelve  dones  of  land  comprised  in  the 
said  jote;  that  a  suit  was  brought  by  the 
plaintiff  for  the  rent  of  that  land ;  and  that  the 
defendants  in  that  suit  raised  an  objection  to 
the  title  of  the  plaintiff,  and  the  Deputy  Col- 
lector referred  the  parties  to  a  Civil  Court  to 
establish  their  title,  and  dismissed  the  rent- 
suit  ;  that,  under  color  of  that  decision,  the 
defendants  have,  by  refusing  to  pay  rent  to 
the  plaintiff,  dispossessed  him.  The  plaint- 
iff says  that  the  decision  of  the  Deputy  Col- 
lector has  prejudiced  his  title,  and  he  comes 
into  Court  to  have  his  title  established,  inas- 
much as  he  has  been  dispossessed  by  the 
defendants  refusing  to  pay  rent. 

The  first  Court  decreed  the  plaintiff's  suit. 
The  Moonsiff's  decision,  which  has  been  read 
to  us,  is  a  very  careful  one.  He  went  into 
the  whole  of  the  evidence,  and  he  has  found 
that  the  plaintiff's  father  in  1253  purchased 
this  jote ;  that  he  obtained  registration  of  his 
name  in  the  zemindaree  serishta;  that  he 
paid  rent  to  the  zemindar ;  and  that  the  plaint- 
iff also  is  in  possession  as  jotedar  paying 
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lent  to  the  zemindar ;  that  the  allegation  of 
the  defendants  \vith  regard  to  the  lease  is  j 
false ;  and  that  the  defendants  had  not  been 
able  to  show  that  at  any  time  they  have  paid 
rent  to  the  zemindar.  The  fiist  Court,  there- 
fore, found  for  the  plaintiff. 

The  Appellate  Court,  the  Deputy  Commis- 
sioner of  Julpigoree,  admits  that  the  judg- 
ment of  the  Moonsif!  is  a  "  very  exhaustive 
and  elaborate  one,"  but  says  that  he  cannot 
"  agree  with  the  Moonsiff's  finding."  The 
Deputy  Commissioner  takes  the  case  of  the 
plaintiff  as  resting  entirely  upon  the  kobala, 
and  finds  that  that  deed  is  a  suspicious-look- 
ing one,  as  from  the  copy  of  it  filed  by  the 
defendants,  it  appears  that  the  signatures  of 
several  witnesses,  purporting  to  be  subscribing 
witnesses,  have  been  added  to  the  original 
deed,  these  names  not  being  found  in  the 
copy  furnished  ■  by  the  defendants.  The 
Deputy  Commissioner,  therefore,  holds  that 
it  is  clear  that  the  deed  has  been  tampered 
with,  and  that  it  cannot  be  proper  to  give  a 
decree  upon  such  a  deed.  H^e  reversed  the 
order  of  the  lower  Court,  and  dismissed  the 
plaintiff's  case. 

In  the  first  Court  an   issue  was  clearly 
raised,  namely,  the  second  issue :   ''  Under 
"  what  title  and  in  what  way  the  jote  under 
'*  claim  was  held  in  possession  by  both  parties 
*J  before  and  after  the  year  1 260."     The  pos- 
session of  either  party,  plaintiff  or  defend- 
ants, was  therefore  an   important  element 
in  the  case,  which  required  consideration. 
The  case  of  the  defendants  is  that  the  plaint- 
iff was  never  in  possession,  and  that  any 
payments  that  he  or  his  father  may  have 
made  to  the  zemindar  from  1353  were  pay- 
ments made  by  them  as  their  agents,  and  not 
as    jotedars    in  their  own  right.     On  the 
other  hand,  the  case  of  the  plaintiff  is  that 
his  father  purchased  this  jote  from  the  defend- 
ants in  1253,  obtained  mutation  of  names  in 
the  zemindar's  cutcherry  with  the  knowledge 
and  consent  of  the  defendants,  and  paid  rent 
to  the  zemindar  as  jotedar  in  his  own  light, 
and  not  as  agent  of  the  defendants.     The 
first  Court  found  this  point  in  favor  of  the 
plaintiff,  but  the  Deputy  Commissioner  has 
not  gone  into  that  part  of  the  case  at  all,  and 
has    contented    himself   with    finding   that, 
because  some  names  have  been  added  to  the 
original  deed  of  sale,  this  deed  must  be  con- 
sidered to  be  not  proved.     Now;  there  have 
been  cases  in  the  Privy  Council,  and  notably 
that  of  Ranee  Sumo  Moyee  vs,  Sutteesh  Chun- 
der  Roy,  2  Weekly  Reporter,  page  14,  where 
a  case  was  based  upon  documents  which 
were  proved  to  have  been  forged,  but  where 


the  case,  independent  of  those  forged  dooh 
ments,  was  a  good  one;  and  their  Lordships 
observe  that  in  this  country  it  would  not  be 
right  if  the  plaintiff  has  a  good  case,  and  has' 
foolishly  and  wickedly  relied  in  support  of  it 
upon  false  evidence  that  the  whole  case  shot 
be  dismissed.  We  do  not  go  to  the  extent 
saying  that  this  is  a  false  kobala ;  on 
contrary,  the  deed,  we  think,  may  be 
genuine  deed,  and  the  plaintiff  may  ha?i 
perhaps,  because  the  witnesses  were  dead, 
for  any  other  purpose,  foolishly  taken  the] 
extra  precaution  of  having  certain  naoM 
entered  on  it  as  subscribing  witnesses 
enable  him  to  adduce  evidence  in  support 
it ;  but,  be  that  as  it  may,  we  think  that,  in 
case  of  this  description,  it  was  the  doty 
the  Judge  to  go  into  the  whole  case,  and 
find  upon  the  question  decided  by  the  Cot 
of  first  instance,  and  which  is  by  far  the  m< 
important  question  in  this  case,  nam< 
whiether  the  possession  of  the  plaintiff  fi 
1253,  which  is  an  admitted  possession,  wasi 
possession  as  agent  of  the  defendants  or 
bond-fide  independent  possession  under 
jotedaree  right. 

We,  therefore,  remand  the  case.  The  I01 
Court,  after  consideration  of  the  question 
possession  upon  all  the  evidence  adduced 
the  plaintiff  in  support  of  his  alleged  poss 
sion  as  jotedar,  and  by  defendant  in  supj 
of  his  alleged  possession  as  lessee,  will  deci( 
whether  that  possession  was  under  a  j( 
daree  right  or  otherwise.  Costs  to  folk 
the  result. 


The  30th  January  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontife 

Judges, 

Rent-suit— Excess    Land— Notice  under 
VIII.  (B.  C.)  of  X869,  ss.  x8  and  \% 

Case  No.  711  of  1872- 

Special  Appeal  from   a   decision  passed 
the    Judge    of   Bhaugulpore^    dated  /i 
2nd  January    iS*j2^  affirming  a  decisis 
of  the  Moonsiff  of  that  District ^  dc' 
the  20th  June  i8ji. 

Ram  Narain  Lall  (Plaintiff), 
Appellant, 

versus 

Gumbeer  Singh  (Defendant),  Respondent,  \ 
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Baboo  Bama  Churn  Banerjee  for 
Appellant. 

iioo  Ram  Churn  Miller  for  Respondent. 

It  suit  for  arrears  of  rent  after  deduction  of  pay* 
|b»  where  the  claim  embraced  excess  land  found 
irneasurement,  and  was  based  on  a  kubooleut  which 
bbted  that  the  ryot  would  pay  for  such  excess  at 
pime  rate  as  for  the  rest  of  the  land  and  from  the 
e  of  the  kubooleut : 

• 

JKLD  that  there  was  no  question  of  enhancing  the 
\di  rent,  and  the  ryot  was^not  entitled  to  notice  under 
IVUi.  (B.C.)  of  1669,  ss.  18  and  29. 

'tmp,  J . — This  is  a  suit  for  rent  of  the 
1277  and  1278  after  deducting  pay- 
made  by  the  ryot.  The  suit  was  bas- 
npon  a  kubooleut  dated  the  27ih  of  Pons 
7.  The  plaint  goes  on  to  say  that  the 
l^al  pottah  was  for  29  beeghas  10  cot- 
of  land,  at  the  rate  of  Rs.  2-13 
beegha;  that  there  was  a  stipulation 
if,  on  measurement,  the  actual  area 
found  to  be  in  excess  of  the  29 
^bas  10  cottahs,  the  ryot  would  pay  for 
)  whole  land,  that  is  to  say,  for  the  29 
kgbas  10  cottahs  plus  any  excess  that 
gfat  be  found  on  measurement,  at  the  same 
j^  namely,  at  the  rate  of  Rs.  2-13  per 
Vfha.     The    plaint  then  states   that  on 

fisarement  it  was  found  that  the  defendant, 
r}'ot,  holds  41  beeghas  17  tottahs,  which, 
rate  of  Rs.  2-13  per  beegha,  yields 
ma  of  Rs.  135-5 ;  and  that,  afterdeduct- 
pavments  ndade  by  the  defendant,  amount- 
to  Rs.  127-11-5,  the  suit  was  brought  for 
balance  due  for  the  period  above  stated. 
The  pleas  raised  by  the  ryot  defendant 
^e  two,  naoiely :  /j/,  that  he  is  entitled  to 
ificc  under  sections  18  and  19  of  Act  VIII. 
1869;  and,  2ndly^  on  the  merits,  he  denies 
It  there  is  any  excess  area,  but,  on  the 
otrary,  that  the  area  is,  as  stated  in  the  ori- 
Bal  pottah,  namely,  29  beeghas  10  cot- 
b. 

Both  Courts  have  dismissed  the  plaintiff's 
Urn  on  the  preliminary  objection  taken  by 
b  ryot  that  notice  ought  to  have  been 
ived. 

We  think  that  these  decisions  are  wrong. 

t  defendant  is  not  a  ryot  holding  or  cul- 
ing  land  without  a  written  engagement, 
Nnder  a  written  engagement  not  speci- 
W%  any  period.  In  this  case,  there  was 
D  question  of  enhancing  the  rate  of  rent, 
!^  the  terms  of  the  kubooleut,  which  has 
n  read  to  us,  are  clear  to  the  effect  that 
r  measurement  the  ryot  will  pay  for  any 
8  which  may  be  found  to  be  in  excess  of 
land  mentioned  in  the  kubooleut,  namely, 
beeghas  lo  cottahs,  at  the  same  rate. of 


Rs.  2-13  per  beegha  from  the  date   of  the 
kubooleut,  namely,  the  27th  of  Poiis  1277, 

We,  therefore,  reverse  the  decision  of  the 
Court  below,  and  remand  the  case  for  trial 
on  the  second  plea  raised  by  the  ryot,  name- 
ly, what  is  the  area  in  his  occupation.  Costs 
to  follow  the  result. 


The  30th  January  1873. 

Presenl : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Decree—Execution. 

Case  No.  237  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  Ike  Officialing  Subordinate  Judge  of 
Dinageporey  daled  the  ijth  May  i8y2, 

John  James  Gray  (Opposite  Party), 
Appellant^ 

versus 

Jogendro  Narain  Roy  (Decree-holder), 

Kespondenl. 

Baboos  Juggadanund  Mookerjee  and  Romesh 
Chunder  Miller  for  Appellant. 

Mr.  J,  T,  Woodroffe  and  Baboo  Mohinee 
Mohun  Roy  tor  Respondent. 

A  decree  having  been  passed  by  a  Bench  of  the  High 
Court  for  possession  of  200  beeghas  of  land  and  declara- 
tion of  title  over  10  plots  within  specified  boundaries 
was  amended,  on  application,  after  issue  of  a  rule  nisit 
by  the  same  Bench  by  the  insertion  of  the  words 
'*  according  to  the  map  prepared  by  the  Ameen,  Pran 
Nath."  In  the  meantime  another  Bench  expressed  an 
opinion  that  the  map  in  question  was  not  a  good  map, 
inasmuch  as  it  did  not  a^ree  with  the  thakbust  map, 
and  that  there  was  some  mdetiniteness  as  to  the  north- 
ern boundary : 

Hklu  that  as  this  decision  of  the  latter  Bench  was 
before  the  former  Bench,  when  it  amended  its  ori- 
ginal decree,  and  as  the  order  of  amendment  was  clear 
and  definite  in  its  terms,  and  as  the  200  beeghas  were 
delineated  in  the  map,  the  decree  should  be  executed. 

Kemp,  7.— In  this  case  it  appears  that, 
on  the  30th  of  March  1864,  the  respondent 
obtained  a  decree  for  possession  of  200 
beeghas,  and  a  declaration  of  his  title  over 
10  plots  within  boundaries  indicated  in  his 
plaint.  The  original  suit  was  for  possession 
of  200  beeghas,  and  for  declaration  of  title 
with  reference  to  the  remaining  plots  of 
land.  On  the  2oih  of  April  1870,  the  ori- 
ginal decree,  which  was  passed  by  Sir  Barnes 
Peacock  and  Mr.  Justice  Shumboo  Nath 
Pundit,  was  amended  on  the  application  of 
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the  decree- holder  after  issue  of  a  rale  on  the 
opposite  party  to  show  cause  why  the  decree 
should  not  be  amended  by  inserting  the 
words  *^  according  to  the  map  prepared  by 
the  Ameen,  Pran  Nath ;"  and  after  hearing 
the  vakeels  on  both  sides,  the  rule  was  made 
absolute,  and  it  was  declared  that  it  was 
clearly  the  intention  of  the  Court  to  give  a 
decree  for  the  land  as  pointed  out  in  the 
map  of  Pran  Nath  Ameen.  The  Court  then 
went  on  to  say  "  that,  whether  the  boundaries 
in  that  map  were  so  deficient  as  to  render 
it  difficult  or  impossible  to  identify  the  land 
was  not  a  matter  for  the  consideration  of 
the  Court."  Upon  this  the  decree-holder 
applied  for  execution,  and  the  Subordinate 
Judge,  after  stating  that  the  plea  raised  by 
the  judgment' debtor  that  the  decree  was 
barred  had  been  abandoned,  observes  that 
he  had  no  power  to  question  the  propriety 
of  the  High  Court's  order  which  he  was 
bound  to  execute.  He,  therefore,  directed 
process  of  execution  to  issue  upon  the 
amended  decree  of  this  Court,  and  further 
observed  that,  whether  the  decree-holder 
derived,  to  use  the  words  of  the  Subordinate 
Judge,  ''any  benefit  under  that  process  or 
not,  it  was  not  for  him  to  consider." 

It  is  now  contended  in  appeal  that,  inas- 
much as  the  decision  which  was  passed 
by  Justices,  Bay  ley  and  Hobhouse  on  the 
17th  of  August  1869  ruled,  as  it  is  alleg- 
ed by  the  pleader  for  the  appellant,  that  the 
decree  could  not  be  executed,  the  present 
application  on  the  part  of  the  decree-holder 
is  merely  with  a  view  to  re-open  a  question 
which  had  already  been  finally  set  at  rest  by 
the  decision  of  those  learned  Judges,  dated 
the  i7lh  of  August  1S69. 

We  think  it  clear  that  it  is  our  duty  to 
execute  the  decree  passed  by  Sir  Barnes 
Peacock  and  Mr.  Justice  Shumboonath 
Pundit  as  amended  by  the  subsequent  or- 
der passed  by  them  after  hearing  the  argu- 
ments of  the  vakeels  on  both  sides.  With 
reference  to  the  decision  of  Justices  Bayley 
and  Hobhouse,  we  do  not  find  that  that 
decision  goes  any  further  than  to  express  an 
opinion  that  the  map  drawn  by  the  Ameen 
Pran  Nath  is  not  a  good  map,  inasmuch  as 
it  does  not  agree  with  the  thak  map,  and 
also  that  there  is  some  indefiniteness  as  to 
the  northern  boundary — the  plaintiff  stating 
it  to  be  Koshalpore,  and  the  defendants  stating 
it  to  be  Narainpore ;  but  taking  into  consider- 
ation the  fact  that  that  decision  was  before 
Sir  Barnes  Peacock  and  Mr.  Justice  Shum- 
boonath Pundit  when  they  passed  the  order 
amending  the  original  decree,  and  as  that 


order  appears  clear  and  definite  in  its  teriai, 
namely,  that  it  was  the  intention  of  tfca 
Court  to  give  a  decree  for  the  land  as  pointo^ 
out  in  Pran  Nath  Ameen's  map,  and  as  it  id 
not  disputed  that  in  Pran  Nath's  map  2m 
beeghas  were  delineated,  it  is  for  the  lonvj 
Court  to  execute  the  decree  as)  amended  1^ 
this  Court  on  the  20th  April  1870. 

We,  therefore,  dismiss  this   appeal  wk| 
costs. 


The  1st  February  1873. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki.y    O 
yus/icj  and  the  Hon'ble  L.   S.  Jacfc 
F*   A.   Glover,   Dwarkanath   Mitter, 
C.  Ponlifex,  Judges. 

Majority— Hindoos  in  Calcatta. 

Cally  Churn  MuUick 

versus 

Bhuggobutty  Churn  Mullick  and  others. 

In  the  RJatter  of  the  Petition  of 
Benodebehary  Mullick. 

The  Advocate- General  and  Mr,    Woadi 
.  for  Benodebehary  Mullick,  Defendant, 
titioner. 

Mr,  Lowe  for  the  Plaintiff. 

Mr.  Millet  for  Bhuggobutty  Churn  MuIIii 

Defendant. 

Mr.  Phillips  for  the  Official  Trustee 

Receiver. 

^  The  agfe  of  majority  of  a  Hindoo  resident  and  d< 
died  in  the  town  of  Calcutta,  and  not  possessed  of  < 
property  in  the  mofussil,  is  the  end  of  15  ye^rs. 

The    defendant    Benodebehary    Molli< 
on  the   15th   of  August    1872,  applied, 
notice  to  the  Receiver  and  the  plaintiff 
the  other  defendants,  for  an  order  that  tl 
guardian    appointed    in    this    cause 
orders,  dated  the  24th  of  March   1866 
27th  of   September    1870,   be  dischar^ 
and  that  he  be  allowed  to  appear  in  this 
in    person    without   a   guardian;   and  tl 
the  Receiver  also  appointed   in  this 
under  the  order  of  the    27th  of   Sepu 
ber  1870  be  discharged,  and  pay  the 
ance  in   his  hands  to  the  defendant; 
that  the  money  in  Court  standing  to  U 
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be  paid  to  him  on  the  ground  of  his 
%  attained  his  majority,  namely,  the  age 
een  years  and  six  months. 

application  came  on-  for  hearing;  be- 
Macpherson,  J.,  and  that  learned  Judge 
d  the  matter  to  the  Full  Bench  with 
following  remarks : — 
e  petitioner,  Benodebehary  Mullick, 
titled  to  have  certain  moneys  which  are 
in  Court  paid  over  to  him  on  his  attain- 
majority.  He  applies  for  the  payment 
the  money  now,  on  the  ground  that  he 
attained  bis  majority.  He  states  in  his 
ion  (which  is  verified) : — 
That  your  petitioner  is  a  resident  of 
tta  from  his  birth,  and  domiciled  there- 
and  that  the  said  Romanauth  Mullick, 
father  of  your  petitioner,  was  also  a  re- 
It  of  Calcutta  and  domiciled  therein,  and 
yoar  petitioner  has  no  properties  situat- 
tQ  the  mofussil.  That  your  petitioner  is 
of  the  age  of  sixteen  years  and  six 
hs,"  and,  therefore,  has  attained  the  age 
majority. 

This  raises  tbe  question  whether,  under 
XL  of  1858,  eighteen  is  the  age  of  ma- 
of  Hindoos  resident  and  domiciled  in 
town  of  Calcutta,  and  not  possessed  of 
rty  in  the  mofussil. 
Umil  quite  recently  sixteen  was  always 
ed  to  be  the  age  of  majority  among 
oos  in  CalcQita ;  but  doubts  have  been 
nained  on  the  subject  since  the  decision 
the  Fall  Bench  in  the  case  of  Madhu- 
Manjee*  (i  B.  L.  R.,  p.  49)  and  in 
h  Mitter  vs.  Bolyechand  Dutt  (7 
L  R.,  p.  607).  Phear,  J.,  held  that,  by 
fe operation  of  Act  XL.  of  1858,  the  period 
[minority  extends  among  Hindoos  to 
lljhtcen  years,  as  well  within  the  original 
fU  jarisdiction  of  the  High  Court  as 
in  the  jurisdiction  of  the  Civil  Courts  in 
mofassil.  More  lately  the  same  learned 
ge  held    in    Archer    vs,    Watkins    (8 

^  ^ '  P*  37^)>  ^^^^  ^^  Eurasian  in  Cal- 
who  is  not  an  European  British  sub- 
comes  under  Act  XL.    of    1858,  and 
fore  attains  majority  at  eighteen  years, 
e  question  was  raised  before  me  (but 
decided)  in  the  matter,   In  the   goods 
^gaprasad  Gosain  (4  B.  L.  R.,  p.  40), 
also   before    the    Appellate    Court    (5 
R.,  p.  80). 

bis  judgment  in  the  case  of  Kamikha- 

Roy  (5  B.  L.  R.,  p.  517),  Mr.  Justice 

by  states  that  as,  in  the  course  of  evi- 

,  it  appeared  that  one  of  the  parties 


•  10  W.  R.,  F.  B.,  36. 


was  of  the  age  of  seventeen  years  ;  and  as  it 
has  been  held  that  a  Hindoo  does  not  come 
of  age  till  eighteen,  he  had  ordered  a  guar- 
dian for  him  to  be  appointed,  &c. 

If  appears  to  me  that  Act  XL.  of  1858  was 
intended  to  apply  to  the  mofussil,  and  not  to 
persons  residing  in  the  town  of  Calcutta, 
and  not  possessed  of  property  in  the  mofus- 
sil. But  the  matter  is  a  \'try  important  one, 
and,  therefore,  I  refer  it  for  the  decision  of  a 
Full  Bench. 

The  questions  1  refer  arc  : — 

1.  What  is  the  age  of  majority  of  a 
Hindoo  resident  and  domiciled  in  the  town 
of  Calcutta,  and  not  possessed  of  any  pro- 
perty in  the  mofussil } 

2.  To  what  extent  does  Act  XL.  of  1858 
have  operation  on  persons  resident  in  the 
town  of  Calcutta  ? 

The  Advocate-Gemral  (for  the  Peti- 
tioner).— Act  XL.  of  1858  does  not,  and 
never  was  intended,  to  apply  to  Hindoos 
resident  in  Calcutta.  The  first  section  of 
that  Act  repeals  certain  Regulations  which 
applied  to  the  mofussil  only,  and  the  Act 
was  for  making  better  provision  for  the 
care  of  the  persons  and  property  of  minors 
in  the  Presidency  of  Fort  William  in  Bengal 
in  the  place  of  those  repealed  Regulations. 
Moreover,  the  words  of  the  various  sec- 
tions, "  the  Civil  Court "  and  '*  the  Collect- 
or" show  that  the  Mofussil  Courts,  and 
not  the  Supreme  Court,  were  meant.  The 
term  **  Civil  Court  "is  defined  by  section  29, 
and  that  section  expressly  declares  that  the 
expression  "  Civil  Court "  shall  not  include 
the  Supreme  Court,  and  that  nothing  in  the 
Act  ''  shall  be  held  to  affect  the  powers  of 
the  Supreme  Court  over  the  person  or  pro- 
perly of  any  minor  subject  to  its  jurisdiction." 
To  hold  that  section  26  of  the  Act,  fixing 
the  age  of  majority  at  eighteen,  applied  to 
Hindoos  resident  within  the  jurisdiction  of 
the  High  Court,  would  be  affecting  the 
powers  of  the  High  Court,  since  the  High 
Court  has  treated  Hindoos  resident  within 
its  jurisdiction  as  attaining  their  major- 
ity at  the  age  of  sixteen  years.  The 
26th  section  is  expressly  limited  to  the 
purposes  of  that  Act,  and  those  purposes 
are  declared  by  the  second  section:  '*The 
care  of  the  persons  of  all  minors  (not  being 
European  British  subjects)  and  the  charge  of 
their  property  shall  be  subject  to  the  Civil 
Court."  This  Act  can  only  be  applicable 
to  the  mofussil.  Phear,  J.,  in  Jadunath 
Mitter  vs,  Bolyechand  Dutt,  hinges  the 
whole  of  his  judgment  on  the  title  of  the 

ST 


112 


Civil 


THK   WKIKLT   RtPORTRR. 


Rulingt. 


[Vol.  XI» 


Act.  He  says  at  p.  6ii  of  7  B.  L.  R. : 
"  The  title  of  the  Act  and  its  preamble  ran 
thus" :  And  the  learned  Judg^e  then  sets 
out  the  title  and  the  preamble ;  and  after 
that  goes  on  to  say :  **  If  I  endeavour  to 
gather  the  purposes  of  the  Act  from  these 
paragraphs  alone,  there  is  obviously  no  reason 
whatever  for  saying  that  section  26  does  not 
extend  to  persons  within  the  area  of  Cal- 
cutta, just  as  much  as  to  persons  in  any 
other  part  of  the  Presidency.*'  The  title  of 
an  Act  is  no  part  of  the  Act,  and  is  not  to  be 
regarded  in  construing  it  (Bacon's  Abridg- 
ment, vol.  VII.,  p.  452).  Section  26  must  be 
read  with  sections  3  and  4,  and  the  purposes 
of  the  Act  will  be  found  to  restrict  the  26th 
section  to  the  mofussil.  The  argument  of 
inconvenience  does  not  apply  here.  The 
Legislature  have  clearly  expressed  their  in- 
tention in  the  Act,  and  the  anomaly  of  having 
two  standards  of  majority,  one  for  the  mo- 
fussil, and  one  for  Calcutta,  does  not  affect 
the  question.  To  extend  the  period  of 
minority  does  affect  the  powers  of  the  High 
Court. 

The  late  Chief  Justice  in  the  Ccise  of 
Madhusudan  Manji  vs.  Debigobinda  Newgi 
(i  B.  L.  R.  49),  held  that  every  person,  not 
being  a  European  British  subject,  who  has  not 
attained  the  age  of  eighteen  years,  is  a  minor 
for  the  purposes  of  Act  XL.  of  1858,  and  he 
is  a  minor,  whether  proceedings  have  been 
taken  for  the  protection  of  his  property  or 
the  appointment  of  a  guardian  or  not.  That 
is  scarcely  consistent  with  the  3rd  and  4th 
sections  of  that  Act.  [Couch,  C,J. — That 
is  a  Full  Bench  Ruling,  and  I  think  it  must 
be  held  to  be  the  law.  Z.  S.  Jackson,  J. — 
The  rule  at  p.  710  of  Broughton's  Civil 
Procedure  Code,  4th  edition,  is:  "Every 
decision  of  a  Full  Bench  shall  be  treated  as 
a  conclusive  authority  upon  the  point  of  law 
or  usage  having  the  force  of  law,  determined 
by  the  Full  Bench,  unless  it  be  (subsequent- 
ly) reversed,  or  a  contrary  rule  be  laid  down 
by  the.  Judicial  Committee  of  the  Privy 
Council.  A  Full  Bench  shall  consist  of  not 
less  than  ^v^  Judges."]  If  Act  XL.  of  1858 
had  enacted  once  for  all  that  eighteen  was 
the  age  of  majority,  it  would  have  been  super- 
fluous to  have  re-enacted  the  same  provision 
in  the  Succession  Act  (Act  X.  of  1865); 
and  again  in  Act  IX.  of  1871,  section  3,  a 
minor  is  defined  to  be  a  person  who  has  not 
completed  his  eighteenth  year.  In  the  Goods 
of  Gangaprasad  Gosain  (4  B.  L.  R.,  App.  43), 
Mr.  Justice  Macpherson  declined  to  express 
any  opinion  on  this  point ;  but  in  this  refer- 
ence he  expresses  bis  opinion  that  Act  XL. 


of  1 858  was  not  intended  to  apply  to  Hindaoi 
resident  in  Calcutta  not  possessing  propcsif 
in  the  mofussil.  4 

Mr,  Lowe,  on  behalf  of  the  platntifE,  di4 
not  object  to  the  order  being  made. 

Mr,   Millet,  on  behalf  of    Bhuf^gobi 
Churn  Mullick,  consented  to  the  order. 

Mr,  Phillips,  on  behalf  of  the  Receii 
contended  that  Act  XL.  of  1S5S,  so  far 
regards  section  26,  applies  equally  to  Him 
resident  in  Calcutta  and  the  Mofussil, 
that,  altering  the  status  of  the  indi\idual 
regards  the  period  of  majority,  did  not  aff< 
the  powers  of  the  High  Court. 

The  Advocate* General  was  heard  in  rc| 

The  Court  took  time  to  consider  its  jac 
ment,  which  was  delivered  on  the  1st  Febi 
any  1873  by — 

Couch,   C,J, — The  questions  referred 
the  Full  Bench  are: — 

1.  What   is    the  age    of  majority    of 
Hindoo  resident  an.l  domiciled  in  the  tof 
of  Calcutta,  and  not  possessed  of  any  pre 
in  the  mofussil.^ 

2.  To  what  extent  does  Act  XL.  of  iS^ 
have   operation   on  persons  resident  in 
town  of  Calcutta  ? 

Having  heard  these  questions  argued 
the    Advocate-General,    who    appeared 
the  petitioner,  we  thought  it  advisable,  bef( 
giving  our  opinion,  to  learn  what  rule 
been  followed  by  the  Supreme  Court, 
afterwards   by  the   High   Court,    since 
passing  of  Act  XL.  of  1858,  and  before 
decisions  mentioned  in  the  order  of  referent 

We  therefore  caused  a  search  to  be 
amongst  the  records  of  the   Court  on 
original  side,  and  the  result  of  it  is  this :— "l 

In  Keerut  Chunder  Sircar  and  others 
Hullodhur  Ghose,  a  report  was  made 
Mr.  Justice  Morgan  on  the  22nd  of  A] 
1863,  finding  that  the  infant  plaintiff  Bi 
bun  Mohun  Ghose  had  attained  his  full 
of  sixteen  years ;  and  an  order,  dated  the  6a 
of  May  1863,  was  made  discharging  the  nd 
friend  of  the  plaintiff,  and  allowed  him  d 
prosecute  the  suit.  \ 

In  Denender  Narain  Roy  and  others  fli 
Abhoychurn  Sen  and  others,  it  having  bedl 
proved  by  affidavit  that  the  plaintiff  baj 
attained  the  age  of  sixteen  years,  an  ordered 
made  on  the  15th  December  1863,  dischaffj 
Ing  the  next  friend  of  the  plaintiff,  aal 
allowing  him  to  prosecute  the  suit. 

In  Anundgopaul  Dutt  vs.  The  Secrets^ 
of  State,  Mr.  Justice  Levinge  made  1 
report,  dated  the  30th  January  1864,  findiq| 
that  the  defendant  Bhoobun  Mohun  Dii^ 
had  attained  his  full  age  of  sixteen  years,  «l 
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jich  an  order  was  made  on  the  25  th  Febru- 
f  1864,  directing  the  defendant's  share  of 
ifond  in  Court  to  be  paid  to  him. 
|o  Anondo  Lall  Dutt  and  another  vs.  Sree- 
Itlj  Monomohiny  Dossee,  an  order  was 
ide  on  the  25th  of  August  1864,  dis- 
using the  next  friend  of  Anundo  Lall  Dutt, 
1  allowing  him  to  continue  the  suit,  as 
Ind  attained  the  age  of  sixteen  years. 
bi  Monohor  Doss  and  others  vs.  Bullub 
in  and  others,  an  order  was  made  on  the 
b  of  January  1867,  discharging  the  Re- 
|ftr  as  to  Ram  Kissen  Doss's  share  of  the 
iperty,  and  directing  his  share  to  be  deli- 
fi  to  him,  he  having  attained  the  age  of 
^Q  years.  In  the  same  suit,  a  like  order 
I  made  on  the  loth  of  September  1868  as 
Radha  Kissen  Doss's  share  of  the  property, 
ibaving  attained  the  age  of  sixteen  years. 
h  P-ertanb  Chund  Sett  vs.  Takoordoss 
It  and  others,  an  order  was  made  on  the 
Id  of  March  1871,  discharging  the  Re- 
^r,  and  directing  the  plaintiff's  share 
the  property  to  be  delivered  to  him,  as 
liad  attained  the  age  of  sixteen  years. 
Id  Monmothonath  Day  ahd  Onath  Nauth 
^  vs.  Aushootosh  Day  and  others,  a 
tot  was  made  by  Sir  Charles  Jackson  on 
ii4th  of  September  1862,  which  found  that 
||>laintifE  Monmothonath  Day  had  attained 
i.fall  age  of  sixteen  years,  and  an  or- 
f  was  made  on  the  14th  of  June  1866, 
Mng  the  arrears  of  maintenance  and  fu- 
e  maintenance  to  be  paid  to  him  out  of 
^nd  in  Court.    In  the  same  3uit  a  report 

Kr.  Justice  Phear  was  filed  on  the  8th  of 
St  1866,  finding  that  the  other  plaintiff 
iath  Nauth  Day  had  attained  his  fall  age  of 
teen  years ;  and  an  order  was  made  on  the 
1  of  March  1867,  directing  the  arrears 
maintenance  and  future  maintenance  to  be 
td  to  him  out  of  the  fund  in  Court.  Then, 
^e  same  suit,  an  order  was  made  dated 
}  8th  of  August  1B72,  discharging  the 
fceiver,  and  directing  the  property  in  his 
Nis  to  be  delivered  and  paid  to  the  plaint- 

i 

On  the  nth  of  May  1867,  in  the  suit  of 
bol  Cbunder  Bose  and  others  vs.  Sree- 
|lty  Komolmonee  Dossee  and  others,  Otool 
Ninder  Bose  having  attained  the  age  of 
^n  years,  an  order  was  made  for  the  dis- 
•rge  of  the  next  friend. 
In  Sreemntty  Gobind  Soonderry  Dabee  vs. 
ftB  Cbunder  Gossain  and  Gopal  Chun- 
^Gossain,  an  order  was  made  on  the 
Ik  of  December  1871,  discharging  the 
pdiao  €ul  litem,  Gopal  Chunder  Gossain 
^fig  attained  the  age  of  eighteen  years. 

Vol  ZIZ. 


In  another  suit,  Sreemutty  Unnopoornah 
Dossee  vs,  BhoobunMohun  Newgy  and  others, 
an  order  was  made  on  the  9th  of  September 
1872  for  the  discharge  of  the  next  friend,  the 
plaintiiT  having  attained  the  age  of  eighteen 
years;  and  subsequently,  in  another  case  (In 
the  Goods  of  the  Hon'ble  Prosono  Coomar 
Tagore,  deceased), on  the  20th  December  1872, 
on  the  statement  that  the  guardian  of  the  in- 
fants had  declined  to  act  further,  and  that  one 
of  the  infants  had  attained  his  majority  or  age 
of  eighteen  years,  an  order  was  made  that 
another  guardian  should  be  appointed  for  the 
other  persons  who  were  still  infants. 

It  seems  that,  until  the  order  of  Mr.  Jus- 
tice Markby  in  the  case  of  Kamikhaprasad 
Roy,  the  age  of  majority  of  a  Hindoo  resi- 
dent in  Calcutta  was  considered  in  this  Court 
to  be  sixteen  years.  It  does  not  appear  that 
there  was  any  argument  upon  the  question 
before  Mr.  Justice  Markby  made  the  order 
which  he  refers  to  in  his  judgment  in  5 
Bengal  Law  Reports  517.  In  the  argument 
reported  in  7  Bengal  Law  Reports  609,  an 
unreported  decision  of  Mr.  Justice  Norman 
to  the  same  effect  is  quoted,  but  the  date  of 
it  is  not  given.  In  the  case  before  Mr.  Jus- 
tice  Phear,  7  Bengal  Law  Reports  607,  the 
question  was  argued,  and  the  decision  re- 
served. This  was  in  Augnst  1871,  from 
which  time  it  seems  that  decision  has  been 
followed. 

In  considering  the  questions  referred  to  us, 
we  cannot  overlook  the  fact  that,  for  more 
than  ten  years  after  the  passing  of  Ad  XL. 
of  1858,  the  Judges  of  this  Court,  sitting  on 
the  original  side,  did^not  consider  that  it  had 
made  any  alteration  in  the  law  administered 
by  this  Court  on  its  original  side  as  to  the 
age  of  majority  of  Hindoos,  which  had  been 
held  in  the  Supreme  Court — Nocoor  By- 
sack  vs.  Gopaul  Chunder  Seal,  Morton's  Re- 
ports, p.  83, — to  be  16  years. 

And  no  doubt  this  view  of  the  law  must 
have  been  frequently  acted  upon  during 
those  years,  and  many  titles  to  property  in 
Calcutta  must  depend  upon  it.  However 
great  the  inconvenience  which  would  arise 
from  our  coming  to  a  decision  invalidating 
those  titles  might  be,  we  should  be  bound  to 
do  so,  if  the  construction  of  the  Aft  were 
clear ;  but  if  it  is  doubtful,  this  incon- 
venience may  be  a  reason  for  following  what 
we  may  regard  as  the  contemporaneous 
exposition  of  the  Ad. 

The  question  depends  upon  what  is  meant 
in  section  26  by  the  words :  "  For  the  pur- 
"  poses  of  this  Ad,  every  person  shall  be  held 
''  to  be  a  minor  who  has  not  atuined  the  age 
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"  of  18  years  "  The  title  of  the  Act  is  "An 
"  Act  for  making  better  provision  for  the  care 
*'  of  the  persons  and  property  of  minors  in 
•*  the  Presidency  of  Fort  William  in  Bengal." 
If  we  looked  only  at  the  title  and  section 
26,  we  might  say  that  the  town  of  Calcutta 
was  within  the  purposes  of  the  Act,  it  being 
included  in  the  Presidency  of  Fort  William. 
But  the  title  of  an  Act,  although  it  may  some- 
times aid  in  the  construction  of  it,  is  not  a 
safe  expositor  of  the  law,  being  often  losely 
and  carelessly  inserted.  And  there  is  the 
established  rule  that,  in  the  exposition  of  Sta- 
tutes, the  intention  is  to  be  deduced  from  a 
view  of  the  whole  and  of  every  part  taken 
and  compared  together. 

The  general  statement  in  the  title  and  pre- 
amble of  the  Act  is  not  sufficient  to  show 
what  are  its  purposes.  We  must  look  for 
them  in  the  provisions  which  are  made  in  it. 
The  purpose  is  stated  generally  in  the  2nd 
section,  viz.y  the  subj^ecting  to  the  jurisdic- 
tion of  the  Civil  Court  the  care  of  the  per- 
sons of  all  minors  (except  European  British 
subjects)  and  the  charge  of  their  property, 
except  proprietors  of  estates  who  have  been 
or  shall  be  taken  under  the  protection  of  the 
Court  of  Wards.  The  sections  which  fol- 
low contain  provisions  for  effecting  this,  and 
are  followed  by  section  26.  We  think  the 
word  "purposes"  there  refers  to  the  provi- 
sions in  the  preceding  sections.  Then  sec- 
tion 29  defines  the  expression  "  Civil  Court'' 
as  used  in  the  A6t,  to  be  the  principal  Court 
of  original  jurisdiction  in  the  district,  and 
not  to  include  the  Supreme  Court.  Conse- 
quently none  of  the  powers  conferred  by  the 
A61  could  be  exercised  within  the  jurisdiction 
of  the  Supreme  Court.  The  proviso  that 
nothing  contained  in  the  Ad  should  be  held 
to  affect  the  powers  of  the  Supreme  Court 
over  the  person  or  property  of  any  minor 
subject  to  its  jurisdiction  was  unnecessary, 
and  seems  to  have  been  inserted  from  abund- 
ant caution. 

We  think  the  construction  which  was  first 
put  upon  the  Act — that  it  did  not  alter  the 
Hindoo  law  in  Calcutta  as  to  the  age  of  major- 
ity— was  the  right  one;  and  that  such  a 
change  was  not  intended  by  the  legislative 
authority  when  the  Ad  was  passed. 

If  it  is  desirable  that  the  law  should  be  uni- 
form in  Calcutta  and  the  mofussil,  it  may  be 
made  so  by  the  Legislature  without  affect- 
ing existing  titles,  which  must  be  affected 
by  a  decision  of  this  Court,  as  we  should 
declare  what  the  law  has  been  since  the  pass- 
ing of  Ad  XL.  of  1858.  As  to  Mr.  Justice 
Fhear's  reason  that  we  ought  not  to  attri- 


bute to  the  Legislature  the  intention  to 
up  for  the  same  persons  two  standards  xA 
majority — one  to  prevail  in  the  mofussiU  aal 
the  otlier  in  Calcutta — we  think  the  ansvd 
is  that  two  standards  had  been  set  up  in  tbi 
mofussil  by  Regulation  XXVI.  of  1793,  and  I 
was  the  state  of  the  law  until  Act  XL.  d 
1858  was  passed.  ' 

It  appears  to  us  that  the  grounds  opal 
which  the  Full  Bench  came  to  the  decision^ 
in  I  Bengal  Law  Reports,  p.  49,  do  not  applj 
to  the  questions  before  us. 

We  think  the  first  question  should  be 
swered  by  saying  that  the  age  of  majority 
such  a  case  is  the  end  of  fifteen  years, 
second  question  does  not  arise  in  the 
it  being  stated  that  the  petitioner  has  it 
property  in  the  mofussil.  We  will  not  nndeij 
take  now  to  define  to  what  extent  the  Afl 
may  operate  when  a  person,  resident  in  ik 
town  of  Calcutta,  has  property  in  the  mcSm 
sil. 


The  i8ih  December  1872. 
Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Feat 
Sir  Montague  E.  Smith,  Sir  R< 
P.  Collier,  and  Sir  Lawrence  Peel. 

Alluvial  Land— Possession— Issues— Onos 

Probandi. 

On  Appeal  from  the  High  Court  of  Ji 
ture  at  Fort  William  in  BengaLf 

Grija  Kant  Lahory  Chowdhry 

versus 

Hurrish  Chunder  Chowdhry. 

Appellant  sued  to  recover  a  tract  of  chur  land 
parcel  of  his  mouzah  of  Jo^dash  ;  defendant 
the  said  land  to  be  a  parcel  of  his  mouzah  C 
maree.     About  the  year  1830,  a  lar^e  tract  of  landl 
diluviated  by  the  river  Chutol  within  the  moozaiis 
long^ng^  respectively  to  plaintiff  and  defendant;  a 
after  re-formation  in  1837,  ^  proceeding-  was  takeal 
the  plaintiff  before  the  Magistrate,  under  which  he 
ordered  to  be  put  in  possession  of  a  considerable 
of  such  newly-formed  land,  the  Ma^strate  laytns  < 
the  boundaries.     After  nearly  12  years  (t.  e.,  in  il 
respondent's  father  ^brought  a  civil  suit  to  set  i 
the  Magistrate's  decision,  and  the  ultimate  finding  1 
that  appellant  had  been  in  possession  of  the  land 
scribed  in  the  Magistrate's  order  from  and  since  the  < 
of  that  order : 


^ 


*  10  W.  R.,  F.  B.,  36. 

t  From  the  judgment  of  BayleyandE.Jacksoo,  h 
in  Regular  Appeal  No.  392  of  1864,  decided  j 
December  1865.  ' 
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LO  that  that  decree  must  l>e  taken  to  have  esta- 
tfaat  the  plaintiff  was  in  possession  of  the  land 
1  io  the  Maf^istrate's  order,  and  had  continued  in 
non  ;  the  question  in  the  present  suit  beings 
the  lands  now  claimed  are  identical  with  those 
ribcd: 
that  that  issue  lay  upon  the  plaintiff,  because 
dation  of  his  suit  was  that*  having  been  in  pos- 
^  was  dispossessed  as  a  consequence  of  certain 
irements  made  by  Government  officers  : 
ELO  that  plaintiff  had  failed  to  sustain  the  burden 
He  relied  principally  on  the  boundaries  g^iven 
Magistrate  and  certain  maps  prepared  then  and 
[is  compared  with  the  Government  map  of  1853  ; 
sir  Lordships  were  unable  to  place  firm  reliance 
iaiij  inference  drawn  from  these  maps.  Their  Lord- 
}mvt  also  of  opinion  that,  in  questions  of  this  kind, 
(the  natural  boundaries  and  landmarks  have  disap- 
evtdence  of  possession  was  very  important  and 
tory,  and  that  there  was  no  reason  to  distrust  the 
of  the  respondent  proving  such  possession. 

this  case  the  appellant  brought  his  salt 

)ver  a  large  tract  of  chur  land,  which 

xlaimed  as  parcel  of  his    mouzah    of 

sh.    The  defendant  is  the  zemindar  of 

lindary  which  includes  a  mouzah  called 

)goomaree,  and  he  asserts  that  the  piece 

mr  land  claimed  by  the  plaintiff  is  parcel 

is  mouzah  Ghoogoomaree.     The  single 

lion  in  the  case  is — parcel  or  no  parcel, 

ther  this  land  belongs  to  the  plaintiff's 

ah  Jogdash,  or  the  defendant's  mouzah 

i;oomaree  ? 

le  opening  of  this  appeal  by  the  learned 
il,  Mr.  Leith,  presented  a  simple  and 
mtly  consistent  case  in  favor  of  the 
pliant.  It  seems  that  about  the  year 
^ .  a  large  tract  of  land  was  diluviated 
the  river  Chutol  within  the  mouzahs 
[ing  to  the  plaintiff  and  the  mouzahs 
iging  to  the  defendant — and  that,  after  a 
)nnation  of  some  part  of  it  in  1837,  a 
ieding  was  taken  under  Act  XV.  of 
U  by  the  plaintiff  before  the  Magistrate, 
Per  which  he  was  ordered  to  be  put  in 
liession  of  a  considerable  tract  of  such 
ly-formed  land.  It  was  declared  by  the 
BOO  of  the  Magistrate  that  he  was  to  have 
iioo  of  that  land  ;  and  the  Magistrate 
down  the  boundaries  in  this  way :  "  By 
papers  of  the  nutthee,  the  boundaries 
mouzahs  Jogdash,  Singhessur,  and 
sh-Maluncha  are  found  to  be  situated 
(follow :  A  canal  to  the  east  of  mouzah 
|[dash  running  from  east  to  west ;  Dao- 
»,»*.  r,  the  river  Chulol,  to  the  south," — 
it  may  be  observed .  here  that  this  has 
out  to  be  a  doubtful  boundary,  be- 
ihere  were  two  channels  of  the  river 
tol,— "the  house  of  Mothura  Moody 
the  east,  and  a  dry  branch  to  the  west ; 
*  the  cuhurable  lands  of  Murad  Numddl 


»r. 


|AtQate  to  the  west  of  mouzah  Singhes- 


That  decision  having  been  given,  there  is 
some  evidence  that  the  appellant  was  put 
into  possession  of  the  land  so  described. 
After  a  period  of  nearly  twelve  years,  viz., 
in  1849,  the  respondent's  father  brought  a' 
suit  in  the  Civil  Court  to  set  aside  the  order 
of  the  Magistrate.  The  reason  of  the  suit 
was,  as  stated  in  the  plaint,  a  fear  that  that 
decision  of  the  Magistrate  might  be  used  to 
disturb  the  respondent's  father  in  the  posses- 
sion of  land  which  clearly  belonged  to 
him.  The  result  of  that  suit,  in  which  final 
judgment  was  given  in  1852,  was  in  favor 
of  the  appellant.  An  issue  was  raised  in  it 
as  to  the  fact  of  the  actual  possession  of  the 
land  from  the  lime  of  the  Magistrate's  order; 
and  upon  that  issue,  the  ultimate  finding 
was  that  the  appellant  had  been  in  posses- 
sion of  the  land  described  in  the  Magistrate's 
order  from  and  since  the  date  of  that  order 
in  1837.  The  issue  as  to  possession  was 
distinctly  raised,  and  distinct  and  explicit 
judgment  given  upon  it.  Their  Lordships  are 
of  opinion  that  the  parties  are  precluded  by 
that  judgment  from  now  averring  that  the 
appellant  was  not  in  possession  of  the  land 
described  in  that  decree  from  the  time  when 
the  Magistrate's  order  was  passed  in  1837 
up  to  the  time  of  the  suit  of  1849.  So  far 
the  plaintiff's  case  is  clear.  That  decree 
must  be  taken  to  have  established  that  the 
plaintiff  was  in  possession  of  the  land  de- 
scribed in  the  Magistrate's  order,  and  had 
remained  in  such  possession.  The  question 
in  the  present  suit  is  whether  or  not  the 
lands  which  are  now  claimed  by  the  plaintiff 
are  identical  with  the  lands  so  described. 

Now,  undoubtedly,  that  issue  lies  upon  the 
plaintiff,  because  the  foundation  of  his  suit  is 
that  he,  having  been  in  possession  of  the  land, 
was,  shortly  after  the  decree  of  1852,  dis- 
possessed of  it  by  the  respondent,  as  a  sequel 
or  a  consequence  of  certain  measurements 
which  had  been  made  by  the  surveying  offi- 
cers of  the  Government,  which  resulted  in 
the  lands  being  measured  into  the  respond- 
ent's  mouzah  of  Ghoogoomaree.  The  pro- 
ceedings on  that  survey  appear  to  their  Lord- 
ships to  be  entitled  to  considerable  .weight. 
The  Government  oflScers,  of  course,  went  on 
the  ground,  and,  when  on  the  ground,  endea- 
voured to  ascertain  the  boundaries  as  they 
had  been  laid  down  in  the  Magistrate's 'order. 
It  appears  that  the  appellant  had  first 
obtained  from  the  surveying  and  measuring 
officers  a  measurement  of  the  land  now  in 
dispute  into  his  mouzah  of  Jogdash.  There 
was  then  a  complaint  made  by  the  respond- 
ent to  the  superior  officer  of  that  mcasure- 
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ment,  and  other  officers  were  sent  down  to 
ascertain  whether  the  first  measurement  had 
been  properly  made  or  not;  and  after  con- 
flicting reports  from  two  officers  successively 
sent  upon  the  land,  the  appellate  tribunals 
from  them  decided  in  favor  of  the  report 
of  the  first  officer,  namely,  that  this  land 
belonged   to  the  respondent's   mouzah    of 
Ghoogoomaree.   The  report  of  the  surveying 
officer  who  decided  in  favor  of  the  appellant 
is  very  explicit  on  the  point  of  possession. 
He  examined  witnesses,  and  he  came  to  the 
conclusion  that  the  land  then  and  now  in 
dispute  had  been  for  many  years  in  the  pos- 
session of  the  respondent,  and  he  declared 
himself  to  be  unable,  upon  the  ground,  by 
a  comparison  of  the  maps  with  any  land- 
marks that  he  could  find  there,  to  ascertain 
that  the  land  then  and  now  in  dispute  formed 
a  part  of  that  described  in  the  Magistrate's 
decision.     Mr.  Leith  pointed  out  that  that 
report    was    not    entitled    to   great    weight, 
inasmuch  as  the  officer  had  mistaken  the  posi- 
tion   of    the    river    Chutol  ;    and  there    is 
undoubtedly  force  in  that  observation  ;  still 
their  Lordships  cannot  but  think  that  in  a 
question  of  this  kind,  where  so  much  must 
depend  upon  local  investigation,  the  opinion 
of   that  officer,  confirmed  by  his  superior 
officers,  is  entitled  to  great  weight.    It  must 
be  remembered  that  the  appellant  had  first 
obtained  the  measurement  in  his  favor,  and 
therefore  that  the  officer  was  called  upon 
to  displace  that  which   had   been  already 
done ;  and  it  certainly  would  appear  from 
his    report    that    he    had,    at    all   events, 
endeavoured  4o  execute  his  duty  carefully, 
for    he    made    a    full    and    long    report, 
going  into  the  circumstances  of  the  ground, 
the  appearances  which    it  exhibited,    and 
giving  reasons,   and  very  full  reasons,  for 
the  opinion  at  which   he  arrived.    These 
measurements  having  been  made,  this  land 
was  assigned  to  the  respondent's  mouzah. 
This  was  in  the  year  1852.     The  appellant 
avers  that,  at  that  time,  or  about  that  time, 
he  was  dispossessed  by  the  respondent.    If 
he  were  so  dispossessed,  he  certainly  did 
not  take  very  prompt  measures  to  obtain 
redress ;  for,  although  then,  as  he  alleges, 
dispossessed  of  what  he  now  contends  he 
had  been  for  many  years  in  possession  of,  he 
takes  no  step  to  reverse  what  had  been  done 
by  the  measuring  officers  until  the  year  1859, 
when  the  suit  is  commenced. 

In  this  suit,  which  has  been  brought  by  the 
appellant  to  annul  the  orders  of  the  measure- 
ment officers,  and  for  possession,  the  inquiry 
as  to  the  identity  of  the  lands  has  been  fully 


gone  into,  with  the  result  that  the  Prindpil: 

Sudder   Ameen  found  in  favor  of  the  appd*^ 

lant ;  but  his  judgment  was  reversed  by  thi 

High  Court.  i 

Their  Lordships  have  felt  the  extreme  difiM 

culty  of  arriving  at  a  decision  satisfactory  tl{ 

their  own  minds  in  this  case.    The  a]|f>el] 

has  relied,  and  principally  relied,  upon 

boundaries  which  are  given  in  the  d4 

of  the  Magistrate,  and  upon  the  map,  call 

the  sketch-map,  prepared  at  that  lime, 

also  upon  a  map  which  was  prepared  in 

year  1 85 1 ;  and  by  comparing  those  maps 

the  Government  map  of  1853,  he  has  en^ 

voured  to  establish  the  identity  of  the  boi 

aries  described  in  the  Magistrate's  decu 

with  the  lands  which  are  now  in  dispute. 

was  difficult  for  those  who  went  on  the  groi 

to  ascertain,  by  these  means,  the  boandarte^ 

which  the  Magistrate's  decision  had  point  " 

out.     Indeed,  they   were  unable  to  do 

The  difficulty  is  certainly  not  less  when 

comparison  has  to  be  made,  not  npon 

land    itself,   but  with   reference  to  a 

which — assumihg  it  to  be  a  correct  re] 

sentation  of  the  ground— is  on  a  very 

scale,  and  does  nOt  contain  one  of  the 

portant  landmarks  upon  which  the    ap] 

lant  relies,  m.,  the  canal  to  the  north,  wht 

forms  the  northern  boundary.     As  far  as  tl 

Lordships  were  able  to  conjecture  from 

examination  of  the  maps,  there  was  a 

deal  to  support  the  contention  that  a 

of  the  chur  in  question  was  in  the  sitna 

or  near  the  situation   which  was  codU 

ed  for  on  the  part  of  the  appellant,  and 

it  was  not  to  the  south  of  that  which 

asserted  by  the  appellant  to  be  the  Cbi 

stream.     But  no  firm  conclusion  can  n 

be  drawn  from  such  an  examination. 

maps  prepared  in  India  by  the  native  ant 

ities     are    extremely    unsatisfactory. 

sketch-map  has    straight  boundaries  wi 

cannot  exist  naturally  upon  the  ground ; 

marks  a  square  block,  and  gives  very  fc 

bearings  beyond  it.     Their  Lordships, 

fore,  have  felt  that  they  cannot  place 

firm  reliance  upon  any  inference  to  be 

from  these  maps  as  to  satisfy  them  that  tl 

would  do  justice  between  these  parties 

assenting    to    the    conclusions    which 

appellant  draws  from  them. 

The  great  strength  of  the  arguments 
the  part  of  the  appellant  has  been  drai 
from  the  maps ;  and  the  important  elei 
on  which  the  defendant  mainly  relies, 
the  evidence  which  was  given  as  to 
actual  possession  of  this  land,  was  not  01 
not  repelled  by  any  anticipatory  argument 
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te  part  of  the  appellant,  but  in  the  open- 
i|[  of  the  case  that  evidence  was  not  adverted 
fcforther  than  that  the  learned  Counsel  told 
I  the  number  of  witnesses,  and  pointed  out 
le  pages  where  the  evidence  might  be  found. 
Id  coming  to  the  respondent's  case,  their 
ordships  must  observe  that  this  evidence 
ime  upon  them  with  rather  sudden  force. 
here  is  a  great  body  of  it,  and  great  consis- 
sicy  in  it.  It  shows,  if  it  is  believed,  that, 
iom  the  time  when  the  chur  land  now  in 
ispate  was  formed,  the  respondent  and  his 
itber  were  in  possession  of  it.  The  witnesses 
iio  were  called  were  tenants  who  had  paid 
Iftc,  and  other  persons  who  knew  the  land ; 
ime  of  them,  who  knew  it  before  it  was  sub- 
^rged,  say  that  it  was  the  land  which 
^nged  to  the  village  of  Ghoogoomaree. 
I  The  evidence  of  possession  on  the  other 
{de  is  extremely  slight.  It  was  pointed  out 
f  Mr.  Doyne  that  no  witnesses  were  called 
lio  had  ever  lived  upon  this  particular  land, 
|d  those  who  were  called  came  principally 
lOm  Joneally,  a  place  beyond  the  southern 
leam  of  the  Chutol. 

In  questions  of  this  kind,  where  the  natural 
oondaries  and  landmarks  have  disappeared, 
iiere  there  are  no  fences  to  mark  what  is 
le  extent  of  the  property,  evidence  of  pos- 
^ion  is  very  important  and  very  satisfac- 
ppr.  Their  Lordships,  on  looking  at  this 
'  lence,  see  no  reason  to  discredit  the  wit- 
for  the  respondent.  The  Principal 
der  Ameen  has  apparently  disregarded 
testimony  altogether ;  but  he  has  given 
reason  for  so  doing,  and  afforded  no 
istance  to  those  who  have  to  consider  the 
ht  to  be  attached  to  the  witnesses.  If 
Principal  Sudder  Ameen  had  found  that 
witnesses  were  not  entitled  to  credit, 
ir  evidence  might  be  disregarded;  but 
t  is  no  intimation  whatever  that  these 
esses  are  not  speaking  the  truth ;  and 
ey  are  speaking  the  truth,  then  it  is  plain 
the  respondent  has  been  in  possession 
this  ground,  or  of  parts  of  it,  ever 
it  became  habitable  or  cnlturable  after 
waters  had  subsided.  Assuming  then 
there,  is  evidence  which  can' be  relied 
n  that  the  respondent  has  been  long 
possession  of  the  land  now  in  dispute, 
effect  of  it  upon  the  judgment,  which 
bt  to  be  given  in  this  case,  appears  to 
ir  Lordships  to  be  .very  strong.  An 
ppel  must  be  mutual,  and  both  parties 
;t  be  bound  by  the  finding  in  the  decree 
1853.  Now,  assume  that  the  appellant 
in  possession  from  the  date  of  the  Magis- 
8  order  of  the  ground  described  in  it  up 


to  1852,  as  conclusively  found  by  the  decree 
in  that  year,  and  also  supposing  the  conclu- 
sion is  right  that  the  respondent  has  always 
been  in  possession  of  the  land  now  in  dispute, 
the  consequence  is  inevitable  that  the  land 
now  in  dispute,  of  which  the  respondent  has 
been  in  possession,  is  not  the  land  described 
in  the  suit  of  1852,  of  which,  on  the  hypothesis, 
the  appellant  has  been  in  possession.  The 
appellant  has,  in  truth,  given  no  satisfactory 
evidence  that  he  was  really  in  possession  of 
the  land  now  in  question. 

Again,  if  the  appellant  had  been  in 
possession  of  the  land  now  in  dispute,  and 
had  been  dispossessed,  the  mode  of  dispos* 
session  might  have  been  shown ;  and  it  is 
reasonable  to  expect  that,  if  there  had  been 
an  actual  dispossession,  it  could  have  been 
shown.  Proof  of  actual  dispossession  would 
have  greatly  helped  to  establish  the  fact  of 
a  real  possession  capable  of  being  so  dis- 
turbed. But  the  manner  of  the  alleged 
dispossession  is  left  entirely  unexplained. 
That  there  was  a  constructive  dispossession, 
as  the  result  of  the  action  of  the  measuring 
officers,  may  be  clear,  but  no  actual  disposses- 
sion is  at  all  shown  by  the  evidence. 

There  are  other  circumstances  in  the  case 
which  also  weigh  against  the  appellant. 
The  quantity  of  land  the  appellant  now 
claims  is  larger  than  that  which  was  found 
for  him  by  the  judgment  of  the  Court  in 
1852.  The  judgment  finds  that  the  mouzah 
of  Jogdash  contained  50  or  60  khadas  of 
land.  The  plaintiff  now  claims  71  khadas 
out  of  250,  of  which  he  says  his  mouzah 
Jogdash  consisted.  There  has  been  a  ques- 
tion whether  the  Judge,  in  saying  that  the 
mouzah  Jogdash  was  composed  of  50  or  60 
khadas,  was  not  speaking  of  the  cultivated 
land  only,  and  whether  there  was  not  beyohd 
the  cultivated  land  a  portion  of  chur  land 
which  he  did  not  mean  to  include  in  that 
quantity.  But,  upon  looking  at  his  judgment, 
it  is  by  no  means  clear  that  he  did  not  mean 
to  describe  the  whole  quantity  which  belonged 
to  the  mouzah,  and  that,  in  fact,  he  was  not 
describing  the  entire  mouzah.  The  inference 
would  rather  be  that  he  considered  the  50  or 
60  khadas  as  the  total  quantity  of  which  the 
mouzah  consisted.  If  this  be  so,  in  the  claim 
which  the  plaintiff  now  makes,  he  has  exceed- 
ed the  quantity  which  was  declared  to  belong 
to  him,  wherever  it  was,  by  the  decision  of 
1852. 

It  is  also  to  be  observed  that,  with  regard 
to  the  nature  and  quality  of  the  land,  there 
is  considerable  difi^culty  in  the  appellant's 
case.    The  land  with  which  the  Magistrate's 
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order  of  1837  dealt  appears  to  have  been  at 
that  time  inhabited  and  cultivated  land.  It 
is  singular  that,  if  the  land  now  claimed  be 
the  same  as  that  which  was  the  subject  of 
that  order  and  the  former  suit,  it  should  have 
degenerated  between  1837  and  1864,  when 
the  Ameen  sent  down  by  the  Court  in  this 
suit  surveyed  it.  He  describes  it  as  at  that 
time  sparsely  inhabited  by  two  or  three 
Mahomedans  only,  and  destitute  of  habita- 
tions and  trees.  It  is  a  description  of  the 
land  extremely  different  from  that  with  which 
apparently  the  Magistrate  was  dealing,  and 
affords  some  indication  that  the  land,  now  in 
dispute  in  the  present  suit,  is  not  identical 
with  the  land  which  was  the  subject  of  his 
order  and  the  decree  in  1852. 

Their  Lordships  do  not  think  it  necessary 
to  go  minutely  into  the  evidence.  They  are 
perfectly  aware  of  the  difficultv  of  arriving 
at  a  decision  in  cases  of  this  kind — where 
the  boundaries  shift,  the  rivers  change  their 
course,  and  where  nothing  naturally  on  the 
ground,  or  artificially  placed  there,  remains 
in  the  same  state,  so  that  old  descriptions  can 
be  followed  and  compared.  They  were 
desirous,  in  order  that  complete  justice  might 
be  done,  that,  if  there  was  any  real  doubt 
whether  sufficient  care  had  been  exercised  in 
ascertaining  the  rights  of  the  parties,  a  fur- 
ther inquiry  should  be  made.  But  upon  a 
suggestion  of  that  kind  being  made,  the 
Counsel  on  both  sides  pointed  out  that  there 
would  be  considerable  expense,  great  pro- 
longation|of  this  already  protracted  litigation, 
and,  after  all,  difficulty,  perhaps  insurmount- 
able, in  discovering  exactly  where  the  lands 
were.  Their  Lordships,  therefore,  have  felt, 
upon  consideration  of  all  the  circumstances 
of  this  case,  that  they  best  exercise  their  own 
duty,  and,  really,  best  consult  the  interests  of 
the  parties,  by  arriving  at  a  decision  which 
will  put  an  end  to  this  litigation,  which  has 
been  for  so  many  years  going  on  between 
these  parties. 

On  the  best  opinion  they  can  form  upon 
the  materials  before  them,  their  Lordships 
have  come  to  the  conclusion  that  the  appel- 
lant, upon  whom  the  burden  of  proof  lies, 
has  failed  to  sustain  it.  He  has  not  satisfied 
their  Lordships  that  the  land  he  now  claims 
M  identical  with  thkt  of  which  he  was  put 
into  possession  by  the- Magistrate's  order,  and, 
consequently,  has  failed  to  establish  his  right 
to  obtain  possession  of  the  land,  and  to  reverse 
the  orders  of  the  surveying  officers. 

Their  Lordships  desire  to  say  that  they 
do  not  concur  in  all  the  reasons  which  were 
given  by  the  learned  Judges  of  the  High 


Court  for  their  judgment.  They  think  thqH 
did  not  give  sufficient  effect  to  the  decree  oE 
1852  as  a  conclusive  judgment  upon 
possession  of  the  land  then  in  dispute ; 
whatever  the  effect  to  be  given  to  that  deci 
the  High  Court  came  to  the  right  concli 
that  the  plaintiff  had  failed  to  establish 
right  to  the  land  he  now  claims. 

They  also  desire  to  express  their 
tion  that  their  present  decision  will  estabi 
the  title  of  the   respondent  in   accord: 
with,  as  they  believe,  the  long  and  arti 
possession  of    the  land  itself.     They  tfaii 
that,  if  the  evidence  of  possession  stood  ah 
and  they  had  to  determine  the  case  upon 
issue  whether  the  appellant  or  the  re^poi 
ent  had  been  in  possession  of  this  char  h 
since  its  re-formation,  their  verdict  must 
been  in  favor  of  the  respondent. 

Their  Lordships  are  of  opinion  that 
stantial  justice  will  be  done  by  the  concli 
at  which  they  have  arrived ;  and   they 
humbly  advise   Her  Majesty  to   affirm 
decree  of  the  High  Court  with  costs. 


The  19th  December  1872, 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peaci 
Sir  Montague  E.  Smith,  Sir  Robert 
Collier,  and  Sir  Lawrence  Peel. 

Conveyance— Factum  and  Bona  Fides— PI 
ifTs  Evidence — Admission. 

On  Appeal  from  the  High  Court  of  yudie^ 
ture  at  Fort  William  in  Bengal.^ 

Mussumat  Ushrufoonnessa  Begum 

versus 

Baboo  Gridharee  Lall. 

In  a  suit  to  recover  possession,  with  mesne-profits, 
property  allegred  to  have  been  purchased  by  pUinL 
from  one  A,  where  defendant  U  was  a  daughter  <Ji  AU 
sister  R,  who  claimed  the  property  throug^h  her  son  % 
the  question  was  whether  plaintiff  had  c4>taiiied  '*"' 
property  by  a  valid  deed  of  sale. 

Plaintiff  was  a  pleader,  and.  while  a  suit  was  in  j 
gress  in  which,  on  behalf  of  his  step-mother  and 
other  client,  he  contended  that  V-  had  no  property  at 
in  the  mouzah,  he  obtained  a  conveyance  from  A  wl 
sole  title  was  derived  from  V,  which  conveyance 
minally  made  to  S  T  was  never  asserted  by  pU  ' 
till  seven  years  later  when  he  commenced  this  suit, 
evidence  for  the  payment  by  plaintiff  of  the  coi 


*  From  the  judgment  of  Kemp  and  E.  jackao^ 
11.,  in  Regular  Appeal  No.  78  of  1867,  dedded  x^ 
February  1868,  ^ 
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sy  was  sa  unsatisiactury  that  the  High  Court 
~  the  plaintiff  and  examined  him  : 
that  it  was  somewhat  danji^erous  to  allow 
[» a  professional  man,  who  did  not  give  evidence 
i  ovn  suit  io  bis  own  behalf,  to  be  called  for  the 
of  supporting  his  case  which  had  broken  down ; 
^flaintiff 's  evidence  as  to  payment  of  the  consider- 
^noney  was  very  unsatisfactory  and  at  variance 
^lib  previous  deposition  ;  and  that,  though  the  mere 
of  the  deed  was  proved,  it  was  not  a  bond-fide 
icyaaoe  : 

|SLD  that  the  circumstance  of  U  having,  in  a  previ- 
i«Ht,  admitted  the  execution  of  the  dsed,  did  not 
kliide  her  from  contesting  its  validity,  and  maintain- 
[ttat  it  was  colorable,  not  real. 

I^His  was  a  suit  institated  for  the  recovery 
[possession  of  a  certain  portion  of  the 
'"'^  called  Umbai,  together  with  mesne- 
is. 


case  of  the  plaintiff  was,  that  he 
pchased  this  portion  of  the  talook  on  the 
|h  of  August  1859  from  one  Mussumat 
feemon.  In  order  to  make  the  case  intel- 
|ble,  it  is  as  well  to  observe  that  Azeemun 
^  a  sister  of  Mussumat  Khairoonessa;  that 
omat  Khairoonessa  claimed  this  proper- 
rough  hersonVelayet  Hossein;  and  that 
^defendant  Ushrufoonnessawas  a  daughter 
Khairoonessa,  and  a  sister  consequently 
Veiayet  Hossein.  There  was.  a  ques- 
In  whether  Khairoonessa  obtained  this 
bperty  from  Veiayet  Hossein  by  dcvolu- 

Por  by  a  deed  executed  by  him  ;  but  It  is 
admitted  that  she  must,  for  the  pur- 
jKs  of  this  suit,  be  taken  to  have  obtained 
wj  a  deed.  And  indeed  some  other  ques- 
ios  which  were  raised  seem  now  to  have 
ken  disposed  of,  leaving  the  sole  question 
the  cause  whether  or  not  the  plaintiff  ob- 
ped  this  property  by  a  valid  deed  of  sale 

¥1  Azeemun. 
he  circumstances  under  which  this  deed 
I  sale  was  made  may  be  shortly  stated  to 
^ these.  The  plaintiff  is  a  pleader,  and,  on 
fe  15th  of  February  1859,  he  had  instituted 
iait  on  behalf  of  one  Ameeroonessa,  who 
ts  a  representative  of  Belkeesoonessa,  and  a 
fdy  of  the  name  of  Parbutly,  his  own  step- 
'  er,  against  Ushrufoonnessa,  as  the  heiress 
Veiayet  Hossein;  in  which  suit  he  en- 
youred  to  establish  that  Veiayet  Hossein 
no  title  whatever  to  this  property,  the 
toperty  having  been  altogether  bought  by 
M  money  of  Belkeesoonessa,  who  was  the 
of  Veiayet  Hossein.  It  appears,  there- 
tbat  while  a  suit  was  in  progress,  in 
on  behalf  of  his  step-mother  and 
er  client,  he  contended  that  Veiayet 
in  had  no  property  at  all  in  this  mouzah, 
obtained  a  conveyance  of  a  portion  of  the 
from  this  lady  Mussumat  Azeemun, 
sole  title  was  derived  from  Veiayet 
'^sein.    It  is  also  an  undisputed  fact  in  the 


case  that  this  conveyance,  being  nominally 
made  to  one  Sunt  Lall,  was  never  asserted  by 
the  plaintiff  until  seven  years  after,  when  he 
commenced  this  suit,  to  have  been,  in  reality, 
made  to  him ;  but  he  seems,  according  to  his 
own  showing,  to  have  concealed  the  case 
which  he  now  sets  up. 

Their  Lordships  have  perused  and  consider- 
ed the  evidence  of  the  witnesses  who  were 
called  for  the  purpose  of  proving  the  execu- 
tion of  this  deed  and  the  payment  of  the 
consideration-money,  for  it  is  to  be  observed 
that  the  plaintiff  in  this  case  has  not  merely 
the  burden  of  proving  the  execution  of  the 
deed,  he  has  to  prove  further  that  Sunt 
Lall  was  really  his  own  benameedar,  and  that 
he  advanced  the  money  which  was  duly  paid 
to  the  vendor.  The  evidence  of  these  wit- 
nesses their  Lordships  consider  altogether 
unsatisfactory.  As  far  indeed  as  the  execu- 
tion of  the  bill  of  sale  is  concerned,  from 
other  evidence  their  Lordships  have  come  to 
the  conclusion  that  it  was,  in  fact,  exe- 
cuted ;  but  as  for  the  payment  of  the  consider- 
ation-money, if  it  rested  alone  on  the  evi- 
dence of  these  witnesses,  their  Lordships 
would  not  rely  upon  it.  That  appears  to 
have  been  the  view  of  the  Principal  Sudder 
Ameen  who  dismissed  the  suit;  and  that 
appears  also  to  have  been  the  view  cf  the 
High  Court,  for  they  appear  to  think  the 
evidence  below  of  so  unsatisfactory  a  character 
as  to  make  it  necessary  that  they  should 
exercise  the  power,  which  undoubtedly 
they  possess,  of  summoning  the  plaintiff 
before  them  and  examining  him. 

Their  Lordships  cannot  help  here  observ- 
ing that  in  a  case  like  this  it  does  appear  to 
them  somewhat  dangerous  to  allow  a  plaint- 
iff, a  professional  man,  who  has  not  thought 
fit  to  give  evidence  in  his  own  suit  in  his 
own  behalf,  upon'  the  failure  of  evidence 
which  he  has  adduced,  to  be  subsequently 
called  for  the  purpose  of  supporting  the  case, 
which  had  broken  down.  The  High  Court 
undoubtedly  attached  credence  to  the  evidence 
of  the  plaintiff ;  but  upon  that  subject  their 
Lordships  are  unable  to  concur  with  the 
view  taken  by  the  High  Court.  As  far  as 
the  payment  of  the  consideration-money  is 
concerned,  which  is  necessary  to  support  the 
reality  of  this  transaction  (for  the  question 
realljj  comes  to  this — was  it  a  real  transac- 
tion 'or  was  it  a  colorable  one  .?),  the 
evidence  of  the  plaintiff  appears  of  a  very 
unsatisfactory  character.  He  does  not  speak 
at  all  directly  to  the  payment  of  it,  but  says 
that  he  procured  it,  that  he  sent  it;  he  speaks 
of  an  agreement  as  to  the  purchase-money 
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having  been  made  with  the  son  of  the 
Mussumat ;  and  at  the  last,  when  questioned 
by  the  Court,  he  says  that  he  saw  the  lady 
coming  back  in  her  carriage  which  he  had 
sent  for  her,  and  he  saw  the  bag  of  money 
in  her  hand  before  her  as  she  was  going  away. 
^  That  is  an  account  which  does  not  appear  to 
their  Lordships  of  a  very  satisfactory 
character. 

But  their  Lordships  have  been  referred  to 
a  deposition  of  this  witness  made  about  a 
month  after  the  occurrence  of  the  transaction, 
which  It  appears  very  material  to  consider. 
It  should  be  observed  that  in  his  last  exami- 
nation he  lays  the  scene  entirely  at  the 
godown  of  Sunt  Lall,  the  nominal  purchaser. 
He  represents  that  he  saw  the  transaction 
from  his  own  house,  which  was  at  some  dis- 
tance  from  it,  and  he  represents  the  transac- 
tion to  have  been  entirely  his  own ;  and,  as 
far  as  would  appear  from  his  last  deposition, 
Mosaheb  Khan,  to  be  hereafter  referred  to, 
had  nothing  whatever  to  do  with  it.  It 
appears  that  he  was  examined  on  the  21st 
of  September  1859.  His  examination  was 
taken  in  a  proceeding  of  this  kind.  The 
present  plaintifip,  Mussumat  Ushrufoonnessa, 
brought  a  criminal  charge  against  Mosaheb 
Khan,  her  own  mookhtear,  for  various  acts  of 
alleged  malversation,  one  of  which  was  the 
obtaining  this  very  deed  from  Azeemun  to 
Sunt  Lall ;  and  in  the  course  of  this  case 
Gridharee  Lall  is  called  as  a  witness,  seem- 
ingly for  the  prosecution.  The  account  he 
gives  of  the  transaction  in  substance  is  this. 
On  it  being  put  to  him  whether  he  knew  of 
any  collusion  between  Mosaheb  Khan  and 
Azeemun,  he  says :  "  I  do  not  know  whether 
"  the  aforesaid  Mussumat  had  made  the  sale 
'^  in  the  name  of  Sunt  Lall  in  collusion  with 
"  Mosaheb  Khan  or  not ;"  the  notion  in 
the  mind  of  Ushrufoonnessa  at  that  time 
appearing  to  be  that  there  was  collusion 
between  Azeemun  and  Mosaheb  Khan.  The 
question  does  not  point  to  her  having  sus- 
pected Gridharee  Lall  of  having  had  any- 
thing to  do  with  it  at  that  time.  He  says, 
he  does  not  know  whether  this  sale  was  made 
in  collusion  with  Mosaheb  Khan,  but  he 
says,  "on  the  day  the  sale  was  made,  Mosaheb 
*'  Khan  also  went  to  my  house  along  with 
'*  the  said  Mussumat ;"  and  he  subsequently 
says,  "  on  the  day  of  the  sale  the  aforesaid 
*'  mookhtear  went  to  my  house  to  make  the 
"  conveyance.'*  Now,  this  does  appear  an  en- 
tirely different  story  from  that  which  he  told 
before  the  High  Court.  If  his  story  told  before 
the  High  Court  were  true,  he  could  have  had  no 
difficulty  whatever  in  answering  the  ques- 


tion with  respect  to  the  collusion  of  Mosaheb 
Khan  and  Azeemun.  His  answer  wodt 
have  been,  "  there  was  no  collusion  whateni 
''  between  Mosaheb  Khan  and  AzeemmE 
"  Mosaheb  Khan  had  nothing  to  do  with  tM 
'*  transaction.  It  was  entirely  my  own  ;  % 
*'  bought  the  property  ;  I  sent  the  nKme]| 
"  It  was  conveyed  to  Sunt  Lall  entirely 
**  me,  and  Mosaheb  Khan  had  nothiag  to 
*'  with  the  transaction.  There  was,  in  fact, 
"  collusion  with  anybody.''  And  one 
not  see  why,  if  he  were  an  honourable  m: 
and  the  truth  were  what  he  has  told 
High  Court,  he  did  not  come  forward  w 
Mosaheb  Khan  was  charged  with  fraud 
connection  with  this  transaction,  and  tell 
story  which  he  tells  now.  But  so  far  i 
that,  he  does  not  give  the  slightest  hint  of 
story  which  he  now  brings  out  for  the 
time  in  this  suit,  but  he  gives  a  totally  di 
ent  version  of  the  transaction.  He  re 
sents  the  scene  to  be  a  different  one,  namel 
in  his  own  house  instead  of  that  of  S 
Lall  ;  and  ihe  speaks  of  Mosaheb  Khan 
the  party  to  the  transaction,  entirely  con 
ing  that  he  himself  had  anything  to 
with  it. 

Looking  at  the  nature  of  the  transacd 
at  some  of  the  admitted  facts  which  ha^ 
been  before  referred  to,  and  to  the  two 
counts  which  have  been  given  by  the  plaint! 
which  appear  to  their  Lordships  to  be 
variance,  their  Lordships  are  unable  to 
credence  to  the  latter  account  which 
been  given  by  the  plaintiff  ;  and  in  t 
opinion,  he  has  not  given  that  proof,  whi 
under  the  circumstances,  he  was  called  u 
to  do,  of  the  genuineness  of  the  transai 
and  of  the  payment  of  the  money. 

It  is  not  necessary  to  speculate  upon 
precise  nature  of  the  transaction,  their  Lorj^ 
ships  having  come  to  the  conclusion  that  I 
was  a  colorable  one.     It  may  be,  as  has  bed 
suggested  in  some  proceedings  in  the  caos^ 
that  some  parties, Gridharee  Lall  among  thea^ 
may  have  thought  it  convenient  or  useful  fa^ 
the  purposes  of  the  litigation  to  obtain  a 
vQyance  from  Azeemun  to  Sunt  Lall.     Thi 
may  have  thought  it  more  convenient  to  pi 
him  forward   as  the   party   possessing 
property  than  her  ;  and  further  it  may  ha 
been  their  object  to  obtain  a  more  compleit 
control  over  the  suit  by  Having  the  property ] 
in  his  name  than  they  would  have  had  if  it] 
had  been  in  hers.     But,  whatever  be  the  re^j 
nature  of  the  transaction,  their  Lordships  arel 
of  opinion   that  the  plaintiff  has  failed  tdj 
establish  a  hond-fide  conveyance  to  himself 
for  value. 
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In  onlF  remains  to  notice  one  or  two  obser- 
iSoos  which  have  been  made  on  the  part  of 
^Counsel  for  the  respondent.  It  has  been 
Ipested  that,  inasmuch  as  Azeemun  has  not 

Eled,  therefore  it  is  not  open  to  Ushruf- 
ssa  to  contest  the  validity  of  this  deed 
\mj  be  that  Azeemun  might,  if  she  had 
S^D,  have  been  able  to  avail  herself  of 
(tun  equities  against  the  plaintifF,  which  it 
mid  not  be  open  to  Ushrufoonnessa  to  do ; 
it  their  Lordships  are  of  opinion  that  ii  is 
to  Ushrufoonnessa  to  contest  the 
ity  of  the  transaction,  and  to  maintain 
it  is  colorable,  not  real.  It  has  also 
contended  that  the  effect  of  sontb  other 
dings  has  been  to  establish  an  admission 
e  part  of  Ushrufoonnessa  of  the  validity 
is  deed.  The  proceedings  relied  upon 
.  y  are  a  suit  which  she  instituted  against 
pemun  and  Sunt  Lall  for  the  purpose, 
iODg  other  things,  of  setting  aside  this  deed, 
^case  then  being  that  she  obtained  the 
jperty  from  her  mother  by  a  tumlicknama 
jcnted  upon  her  mother's  death-bed,  and 
L  therefore,  Azeemun  could  have  nothing 
pspose  of.  That  suit  was  finally  decided 
krnst    her    upon    the    ground    that    this 

Scknama,  alleged  to  have  been  given  by 
lother  upon  her  death-bed,  was  not  valid ; 
^ibai  does  not,  in  their  Lordships'  opinion, 
l^se  of  the  validity  of  the  deed.  The 
^  that  can  be  alleged  is  that  in  that  suit 
bafoonnessa  admitted  the  execution  of 
deed.  Their  Lordships  are  of  opinion 
as  far  as  that  part  of  the  case  is  con- 
,  it  must  be  taken  that  she  did  admit 
actual  execution  ;  and,  indeed,  upon  other 
ds — among  others,  the  fact  of  the 
ration  of  this  deed — their  Lordships  are 
pinion  that  the  mere  factum  of  the  deed 
"  oved.  But,  for  the  reasons  which  they 
given,  they  have  come  to  the  condu- 
it that  this  was  not  a  real  transaction,  and 
the  property  was  not  bond  fide  con- 
,  and,  therefore,  that  the  decree  of  the 
jh  Court  must  be  reversed, 
nder  these  circumstances,  their  Lordships 
bnmbly  advise  Her  Majesty  that  the  de- 
ft of  the  High  Court  be  reversed,  and  that 
I  decree  of  the  Principal  Sudder  Ameen 
^rmed,  with  costs. 


L 


The  20th  January  1873. 

Present  : 

Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitier,  Judges, 
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Hig:h  Court  Rules— Paper-book— Accouots. 

Case  No.  113  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Insubordinate  Judge  of  Moorshedahad^ 
dated  the  2^th  February  i8ji, 

Madhub  Pershad  and  others  (Plaintiffs), 

Appellants^ 

versus 

Fool  Coomaree  Bibee  and  cthersCDefendantsj, 

Respondents^ 

Baboos  Nil  Madhub  Bose  and  Jaduh 
Chunder  Seal  for  Appellants. 

Baboo  Annoda  Pershad  Banerjee  for 
Respondents. 

Under  the  rules  of  the  High  Court,  account-books, 
which  are  not  translated,  and  are  not,  therefore,  a  part  of 
the  paper-book,  cannot  be  referred  to  in  a  trial  without 
special  leave* 

Jackson^  J, — This  case  appears  to  be  so 
clear  that  we  think  it  unnecessary  to  call 
upon  the  vakeel  for  th^  respondent.  The 
principle  on  which  this  case  appears  to  hav6 
been  decided  has  been  fully  settled  by  the 
,    ^        decision*    of    the     Privy 

ment  of  this  Court  m  the 
case  of  Fool  Coomaree  reported  in  7 
Weekly  Reporter,  page  67.  The  plaintiff, 
appellant,  relied  upon  a  so-called  stated 
account  in  respect  of  which  he  gave  evidence 
in  the  Court  belgw.  The  evidence  on  that 
point  entirely  broke  down,  and  nothing  has 
been  laid  before  us  to-day  which  induces  us 
to  believe  that  the  lower  Court  came  to  an 
erroneous  conclusion  on  that  point.  On  the 
one  hand,  it  is  admitted  that  the  evidence  on 
the  side  of  defendant  is  equally  balanced 
by  that  adduced  by  plaintiff  to  prove  the 
adjustment,  and,  on  the  other  hand,  we  have 
the  strongest  possible  case  of  an  d,  priori 
improbability  in  this  part  of  the  case  set  up 
by  plaintiff,  the  plaintiff  being  beparee  and 
the  defendant  ourutdar ;  that,  there  being  an 
outstanding  balance  of  account  extending 
over  a  long  period  of  time,  and  involving 
large  sums  of  money,  the  defeildant  allowed 
herself  to  be  bound  by  an  adjustment  arrived 
at  in  the  office  of  the  plaintiff  upon  the 
plaintiff's  own  books  and  on  some  "  stitched 
papers  "  of  the  defendant — not  committed  to 
writing  or  signed  by  the  parties  mutually,  but 
merely  entered  by  way  of  memorandun^  by 
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each  party  in  his  own  books.  We  think, 
therefore,  that  the  Court  below  was  perfectly 
right  in  disbelieving  the  allegation  of  such 
stated  account. 

It  is  then  urged  that,  even  if  there  were  no 
such  stated  account,  yet  several,  if  not  all, 
transactions  out  of   which   the  defendant's 
liability  arises  took  place  within  three  years 
of  this   suit.     On   inquiry   the   number   of 
such  transactions  comes  down  to  four.     We 
are  referred  to  the  evidence  of  one  of  plain- 
tiff's witnesses,  Ram  Pershad  Naik,  who  is 
•said  to  prove   directly  the  transactions  in 
question,  and  we  are  asked  to  allow  reference 
to  be  made  to  the  plaintiff's  account- books, 
which  are  not  translated,  and  are  not.  there- 
fore, a  part  of  the  paper-book.      Under  the 
rules  of  the  Court  these  account-books  could 
not  be  referred  to,  under  the  circumstances, 
without     special     leave.     No     ground     for 
according  special  leave  has  been  stated ;  never- 
theless, if  it  appeared  to  us  that  the  interests 
of  justice    required  it,  we  should  be    very 
sorry  to  refuse  compliance  with  the  request ; 
but  it  turns  out .  that  the   so-called    direct 
evidence,  which  is  sought  to  be  corroborated 
by  reference  to  the  books,  is  nothing  more 
than  a  statement  of  Ram  Pershad  made  by 
him  on  reference  to  those  books.    The  wit- 
ness   appears   to    have   had     no    personal 
knowledge  of  the  facts  he  mentions,  but  he 
merely  deposes  to  them  as  he  finds  them  in 
the  books.     That  being   so,    the    plaintiff 
clearly  fails  to  prove  that  any  of  the  transac- 
tions, on  which  the  defendant  could  be  made 
liable,  occurred   within   three  years   of  this 
suit.     The  suit  is  therefore  barred  by  limi- 
tation.    The  appeal  is  therefore  dismissed, 
and  the  judgment  of  the  lower  Court  affirm- 
ed with  costs. 


Hureenath  Koondoo  (Opposite  Party), 

Appellant, 

versus 

Modhoo  Soodun  Saha  and  another  (Peti- 
tioners), Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

No  appeal  is  provided  from  a  summary  order 
by  a  Di^rict  Judge  under  Reg.  I.  of  I7^S  ;  but 
order  is  open  to  question  in  a  regular  suit. 

Act  XXI 1 1,  of  1861,  s.  38,  gives  no  ri^t  of  appealj 
such  cases,  but  merely  provides  that^  the  mode  of  I  * 
and  the  procedure  incidental  and  aociUary  thereto^ 
down  in  the  Civil   Procedure  Code,  shall  be  a| 
throughout  in  miscellaneous  cases  and  pr( 


The  2 1st  January  1873. 

Present : 

The  Hon*ble  Louis  S.  Jackson  and  Dwarka- 
nath  Miller,  Judges. 

Sonimanr  Orders— Reg.  I.  of  1798— Appeals- 
Act   XXIII.    of  x86x,    s.    3S— MiscelUneous 


Case  No.  286  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Nuddea,  dated  the  6th 
JSeptember  t8j2. 


Jackson,  J, — We   think  the  prelimii 
objection  taken  in  this  case  must  prevail, 
that,  in  summary  orders  made  by  the  Di 
Judge    under    Regulation    I.   of    1798, 
appeal  is  provided.     The  appellant's 
relies  on  section  38,  Act  XXIII.  of  \\ 
which  provides  that  the  procedure  prescril 
by  Act  VIII.  of    1859   shall   be  followed, 
far  as  it  can  be,  in  all  miscellaneous  cases 
proceedings  which,  after  the  passing  of 
Act,  shall  be  instituted  in  any  Court. 
it  is  contended,  gives,  amongst  other 
a  right  of  appeal  in  all  miscellaneous 
and   proceedings   whatever  by   taking 
section  in  combination  with  section  23  d 
same  Act.     It  appears  to  us,  however, 
this  construction  is  altogether  strained. 
that  is  said  in  section  38  is  that,  in 
and   investigations   in  miscellaneous 
and  proceedings,  the  procedure,  that  is, 
mode  of  trial  and  the  procedure  inci( 
and  ancillary  thereto,  laid  down  in  the 
Procedure  Code,  should  be  applied  thi 
out  those  cases  and  proceedings.     We 
observe  also  that,  if  the  constmctioo 
forward  is  correct,  it  was  quite  superfli 
in  subsequent  enactments,  such  as  the  In< 
Succession  Act,  to  make  express  provi 
for  appeals.      If  Baboo   Romesh  Chui 
Mitter's  argument  is  correct,  such  an  a] 
would  be  allowed  by  the  general  terms 
section  38.     My  learned  brother  reminds! 
that  the  word  "  decrees  "  in  section  23 
to  decrees  passed  by  the  Court  of  ori{ 
jurisdiction  in  regular  suits,  and  that,  ui 
questioned  in  appeal,  decrees  so  arrived  all 
binding  and  conclusive  in  questions  of 
between   the  parties   to   the    suit :  but 
[  matter  on  which  the  present  case  turns] 
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not  a  final  and  conclasive  determination  of  a 
question  of  title ;  it  is  what  used  to  be  called 
a  stimmaiy  order  which  is  open  to  question 
in  a  regular  suit. 

The  objection,  therefore,  is  allowed,  and 
the  appeal  dismissed  with  costs. 


The  23rd  January  1873. 

Present  : 

iThe  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
I  nath  Mitter,  Judges. 

Iritish  Barmah— Jurisdiction— Royal  Grants- 
Acts  of   SUte— Confiscation— Act  VI 11.    of 
'  2859,  8.  X91— Alternative  Damas^es. 


'  Case  No.  67  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
I  the  Recorder  if  Rangoon,  dated  the  8tk 
I  January  i8y2, 

rbe  Bombay- Bur mah  Trading  Corporation 
Limited  (Defendants),  Appellants^ 

versus 

'  Mirzah  Mahomed  Ali  Sherazee  (Plaintiff), 

I  Respondent, 

I 

Pl^   Advocate' General  and  Mr.    Woodroffe 

\  for  Appellants. 

L 

ffessrs,  Evans  and  Macrae  for  Respondent. 

I 

In  a  suit  brought  in  a  British  Court  in  Burmah  to 
nver  possession  of  timber  alleged  to  have  been  obtain- 
under  a  grant  from  royal  authority,  but  taken  from 
intiff's  possession  by  defendant  witnout  color  of  right, 
]  in  collusion  with  the  Burmese  Governor  of  Nin^nan, 
re  in  defence  an  act  of  state  was  set  up,  and  tt  was 
ided  that  the  person  through  whom  defendant 
taken  possession  wsus  the  foreign  local  authority, 
that  a  Court  of  British  India  was  not  entitled  to 
|ttire  into  the  character  of  that  act : 

,  Held  that  the  Court  was  bound  to  see  whether  the 
Itt  rdied  upon  was  one  of  the  character  claimed  for  it, 
fed  that,  in  the  present  case,  it  was  in  express  contra- 
Sstion  of  the  royal  mandate,  and  destitute  of  the 
hanurtcM-istics  of  an  act  of  state  : 

^Hbld  that  the  placing  of  marks  on  the  timber  by  the 
tfwemoT  did  not  amount  to  an  act  of  confiscation  : 

iHBLDy  too,  with  reference  to  the  alternative  damages 
iwirdcd  to  the  plaintiff,  that  it  was  unnecessary  for 
Hieb  Court  to  lay  down  the  principle  on  which  they 
Id  be  assessed,  and  that,  as  defennants  had,  at  their 
risk,  removed  the  timber  from  Tonghoo  to  Rangoon 
the  suit  was  tried),  the  plaintiff  was  entitled  to 
I  delivery,  or,  in  default,  to  recover  the  value 
timber,  without  any  deduction  on  account  of  the 
s  incorredby  defendants  in  removing  the  timber 
"hat  place. 


Jackson^  y, — We  think  we  can  have  no 
doubt  as  to  what  our  decision  ought  to  be  on 
this  appeal. 

The  plaintiff  brought  this  suit  in  the 
Court  of  the  Assistant  Commissioner  of  Ton- 
ghoo to  recover  possession  of  certain  logs 
of  wood,  which,  ne  alleged,  the  defendants 
had,  without  color  of  right,  and  in  gross  col- 
lusion with  the  Burmese  Governor  of  Ning- 
han,  taken  out  of  his  possession  in  the  foreign 
jurisdiction,  and  removed  into  British  Burmah^ 
It  was  alleged  that  the  timber  was  then 
lying  at  Tonghoo.  The  defendants  appear, 
notwithstanding  the  commencement  of  the 
suit,  to  have  removed  the  timber  further 
from  Tonghoo  to  Rangoon,  to  which  place 
they  also  contrived  to  have  the  suit  removed, 
notwithstanding  that  nearly  all  the  witnesses 
resided  at  Tonghoo,  and  had  to  be  examined 
there  under  commission. 

The  defence  set  up  by  the  defendants  was 
that  the  defendants,  and  not  the  plaintiff,  were 
entitled  to  work  and  bring  out  timber  from 
the  forest  of  Ninghan ;  that  the  logs  of  timber 
claimed  by  plaintiff  bad  been  acquired  by 
defendants  under  purchase  from  the  Gover- 
nor of  Ninghan  in  terms  of  an  agreement 
made  with  the  Governor ;  and  that  the  65  logs 
of  timber  had  never  been  the  property  of  the 
plaintiff.  The  defendants,  also,  during  the 
progress  of  the  suit,  objected  to  the  jurisdic- 
tion of  the  British  Court,  but  this  objection 
was  overruled  on  the  authority  of  a  previous 
decision  of  the  High  Court. 

The  suit  coming  up  for  trial  in  the  Court 
of  the  Recorder  of  Rangoon,  issues  were  fixed, 
of  which  the  first  was,  whether  the  plaintiff 
was  entitled  to  recover  from  the  defendants 
the  65  logs  of  timber  specified  in  the  plaint 
or  the  value  thereof. 

It  is  complained  by  the  Advocate-General, 
and,  we  think,  not  without  justice,  that  this 
issue  was  too  vague  and  general  in  terms, 
but  it  has  not  been  shown  that  the  defend- 
ants were  prejudiced  by  the  vagueness. 
Each  party  was  represented  by  Counsel  and 
agents  who  thoroughly  understood  what  case 
they  had  to  make ;  and  it  does  not  appear 
that  either  party  was  precluded  from  adducing 
any  evidence  which  he  thought  material  to 
his  case.  The  result  was  that  upon  the 
evidence  the  Recorder  came  to  the  conclusion 
that  the  timber  was  shown  to  belong  to  the 
plaintiff,  and  to  have  been,  wrongfully  and 
without  right,  taken  by  defendants,  undoubt- 
edly with  the  aid  of  the  person  who  at  that 
time  held  the  office  of  Woon  or  Governor  of 
Ninghan.  Having  come  to  this  finding,  the 
Recofder  ordered  possession  of  the  timber  to 
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be  delivered  to  plaintiff,  and  in  default  of 
delivery  of  possession,  that  plaintiff  recover 
from  defendants  Rupees  50  for  each  log,  be- 
ing the  price  of  teatk  timber  then  prevailing 
at  Rangoon. 

On  appeal  before  us,  the  defendants  take 
9everal  grounds,  on  the  first  of  which  the 
learned  Advocate-General  contends  that 
the  plaintiff  has  not  made  out  his  right 
to  the  timber  in  suit.  It  appears  to  us  that 
the  evidence  on  this  point  is  overwhelming  in 
favor  of  plaintiff.  The  plaintiff  has  made 
put  the  license,  or  rather  the  grant,  which,  he 
said,  he  obtained  from  the  royal  authority  in 
Burmah,  and  has,  we  think,  shown  that  the 
timber  to  which  the  suit  refers  was  either 
cut  or  purchased  by  him  from  other  parties 
daring  the  continuance  of  that  grant. 

It  is  then  said  that  the  validity  of  the  plaint- 
iff's title  depends  upon  the  proof  that  he 
paid  to  the  Burmese  Government  the'  amount 
stipulated  in  the  grant.  It  seems  to  us  that 
this  is  a  matter  on  the  proof  of  which  the 
defendants  are  not  entitled  to  insist,  and  that, 
even  if  they  are  so  entitled,  it  has  been  suffi- 
ciently proved  from  the  account  put  in  by 
plaintiff,  as  well  as  by  the  parol  evidence,  that 
he  had  paid  from  time  to  time  the  amounts 
stated  into  the  royal  treasury,  and  it  certainly 
does  not  appear  from  anything  shown  on 
the  other  side  that  the  plaintiff  was  in  any 
default  on  that  account. 

Then  it  is  said  that  the  defendants  had,  in 
fact,  good  title  to  this  timber,  having  acquired 
it  from  the  Governor  of  Ninghan  who,  in 
lurn,  had  taken  it  out  of  the  possession  of 
plaintiff  by  an  act  of  confiscation,  which  con- 
fiscation is  relied  on  as  an  act  of  state  such 
as  a  British  Court  is  not  competent  to  ques- 
tion.    The  learned   Advocate-General  con- 
tends that  this  defence  of  an  act  of  state 
being  set  up  on  the  part  of  his  client,  and  it 
being  shown  that  the  person,  through  whom 
or  by  whose  assistance  the  defendants  had 
taken  possession  of  the  timber,  was  the  foreign 
local  authority — Governor  or  Woon — ^how- 
ever  oppressive  or  arbitrary  or  unjust  the  act 
of  the  said  officer  may  have  been,  a  Court  of 
British  India  is  not  entitled  to  inqliire  into 
the  character  of  that  act,  and  must  accept  it 
as  an  act  of  state.     We  cannot,  however, 
assent  to  this  proposition.  It  seems  to  us  that 
when  the  defendants  set  up  as  justification 
something  which  they  call  to  be  an  act  of 
state,  the  Court  is  bound  to  see  whether  the 
act  relied  upon  is  one  of  that  character. 

Here  it  is  found  that,  so  far  from  the  act  of 
the  Governor  of  Ninghan  being  reified  by, 
or  in  conformity  with,  the  wiUof  tbe supreme 


auihoruy  in  Burmah,  it  was  in  fact  in  ezprea^ 
contravention  of  the  royal  mandate,  smdtvt 
my  mind  it  is  destitute  of  all  the  charactcet 
istics  which  one  might  expect  to  find  in 
thing  of  an  act  of  state.  It  does  not  ap 
that  any  sentence  or  official  order  was  issa 
under  which  this  spoliation,  as  we  must 
it,  took  place.  So  far  from  that,  it  ap 
that,  in  order  to  facilitate  the  acqaisition 
the  timber  by  the  defendants,  the  Gov 
commenced  a  series  of  illegal  and  opp 
acts  towards  plaintiff,  and  to  ase  threats 
charges  alleged  to  have  been  prefe 
against  him  by  Abdool  Gunny,  so  as  to  com 
him  to  leave  the  Burmese  territory. 

We  are  then  told  that  the  placing  of  m 
on  the  timber  by  the  Woon  amounted  to 
act  of  confiscation.     It  seems  to  as,  hove 
that  it  was   not   so.     If   the  order  of 
Governor  was  not  an  act  of  state,  and  as 
have  already  said  it  was  not,   no  more 
the  imposing  of  the  mark.     We  think 
the  plaintiff  has  made  out  his  right  10 
timber,  and  that  the  defendants  have  w" 
failed  to  establish  the  proposition  on  whi 
they  relied.    Further,  I  may  observe,  as  pw 
ed  out  by  my  brother  Mitter,  that  defend 
in  the  written  statement,  never  relied  on 
referred   to  the   so-called    act  of  state, 
that,  if  they  had  done  so,  no  doubt  a  i 
issue  would  have  been  framed  on  that 
and  not  only  the  defendants,  but  also 
plaintiff,  might  have  had  the  opportunity 
producing    evidence    such    as    each 
thought  fit  to  adduce. 

A  further  question  then  has  been  ra 
as  to  the   amount  of   damages  allowed 
plaintiff  in  the  suit.     It  has  been  a 
of  complaint  that  the  Court,  in  awarding 
plaintiff  alternative  damages,  has  given  " 
the  gross  value  of  timber  then  prevailing 
Rangoon,  without  taking  into  considenui 
and  making  any  deduction  on  account  of 
I  charges  incurred  by  defendants  in  rem 
I  the    timer    to    that    place.      The    Ic 
Advocate -General  has  invited  us  to  lay  d 
on  this  subject  some  general  rule  as  to 
principle  on  which  such  damages  should 
assessed.     In  the  present  case,  we  think 
quite  unnecessary  that  we  should  accept 
such    responsibility.     The   duty   which 
Court  had  to  perform  under  section  191 
the  Civil  Procedure  Code  is  clear  :   **W 
**  the  suit  is  for  moveable  property,  if  the 
*'  cree  be  for  the  delivery  of  such  propeitfi 
"  bball  also  state  the  amount  of  money  to 
'*  paid  as  an  aUernative  if  delivery  cannot 
"  had."     Now,  in  a  case  like  the  present, 
money  to  be  paid  as  an  alternative  was 
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bstly  the  value  of  the  timber  if  that  could  be 
pearly  ascertained.  At  the  time  of  the 
bringing  of  the  suit,  the  timber  was  at  Ton- 
|faoo.  It  is  stated,  and  no  doubt  truly,  that  the 
Milue  of  the  timber  at  Tonghoo  is  consider- 
ibly  less  than  the  value  of  the  same  at  Ran- 
toOQ.  The  carrying  of  the  timber  from 
longhoo  to  Rangoon  by  the  defendants  after 
lie  suit  had  been  commenced,  and  after  the 
lefendants,  therefore,  had  full  notice  that 
libiDtifiF  had  talcen  steps  to  recover  his  pro- 
Itxty,  was  entirely  at  their  own  risk.  If  the 
pv  had  not  provided,  as  it  does  in  section  191, 
|ttt  the  Court  should  state  the  amount  of 
iboney  to  be  paid  as  an  alternative,  the  de- 
»  no  doubt,  should  have  directed  delivery 

the  specific  porperty  decreed  to  the  plain- 
Can  it  be  said  in  that  case  that  the 
rt  ought  to  have  ordered  that,  before  deli- 
of  the  thing  to  the  plaintiff,  he,  plaintiff, 

reimburse  the  defendants  the  charges  of 

giog  the  timber  to  Rangoon  ?    We  think 

It  must  also  be  borne  in  mind  ihat  the 

erence  between  the  value  of  timber  at 
onghoo  and  at  Rangoon  is  not  simply  made 
ip  of  the  charges  incurred  in  the  transport 
jl  it,  but  depends  in  a  Urge  degree  upon  the 
(rider  market  at  Rangoon,  and  the  facility  of 
Iftie.  The  defendants  having,  as  is  shown 
ixive,  at  their  own  risk,  removed  the  timber 
j^m  Tonghoo  to  the  place  where  the  suit 
kas  afterwards  tried,  we  think  the  plaintiff  is 
iititled  to  insist  upon  the  delivery  of  it  to  him, 
■idy  in  default  of  delivery,  to  recover  the  va- 
|ie  of  it ;  and  although  we  quite  assent  to  the 
boposition  of  the  learned  Advocate -General, 
pat  it  is  not  the  business  of  the  Civil  Court 
''p  inflict  punishment  on  defendants  taking 
botives  into  consideration,  we  must  say  that 
le  have  had  sufficient  experience  of  timber- 
^  [its  from  Rangoon,  and  in  particular  enough 

disclosed  in  the  facts  of  the  present  case, 

n>ake  it  no  matter  of  regret  that  defend- 
shottld  be  made  liable  to  pay  heavy 
ages. 

We  think,  therefore,  that  this  appeal  must 

dismissed  with  costs. 


;  The  31st  January  1873. 

I  Present : 

|rhe  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Remand — Review— Mesne-profits — Principle  of 
p  Assessments — Zemmdar — Ryot 

!■  Case  No.  778  of  1872. 

^fecial   Appeal  from  a  decision  passed  by 


the  Additional  Judge  of  Tirhoot^  dated 
the  i^th  April  18^2,  reversing  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  2gth  September  t8*ji. 

Nursingh  Roy  and  others  (Plaintiffs), 
Appellants^ 

versus 

John  Anderson  (Defendant), 
Respondent, 

Mr,  C,  Gregory  and  Baboo  Ram  Chunder 
Milter  for  Appellants. 

The  Advocate- General  and  Baboo  J uggada^ 
nund  Mookerjee  for  Respondent. 

A  suit  by  a  ryut  havin.^  been  remanded  with  a  view 
to  the  assessment  of  mesne-proHts  on  the  principle  laid 
down  in  13  W.  R.,  p.  37,  if  it  was  found  that  plaintiff 
had  himself  cultivated  the  lands  before  leasins[  them 
out  to  an  indigo  factory,  the  first  Court,  finding  this  to  be 
the  case,  assessed  the  mesne-profits  accordingly,  x.  ^.,  at 
the  lowest  rate  deposed  to  by  plaintiff's  witnesses.  The 
District  Judge  reversed  the  decision  on  the  ground  of 
a  later  ruling  in  14  W.  R.,  pp.  394  and  295  : 

Held  that  the  Judge  ought  to  have  followed  the 
course  indicated  by  the  order  of  remand  : 

Held  that  special  respondeat,  if  dissatisfied  with  the 
order  of  remand,  ought  to  have  applied  for  a  review  ; 
and  not  having  done  so,  he  was  not  entitled  to  ask  the 
Court  to  go  behind  that  order,  and  consider  whether  it 
was  wrong  with  reference  to  14  W.  R.,  pp.  294 
and  295  :    . 

Held  that  the  later  decision  did  not  overrule  the 
earlier  one,  but  referred  to  a  different  case,  vijr.,  that  of  a 
Urge  zemindar  entitled  to  rent  only,  and  that  the  Full 
Bench  ruling  referred  to  in  the  later  decision  did  not 
intend  to  lay  it  down  that  a  party,  who  is  himself  a 
cultivator,  is  not  entitled  to  recover  the  profits  which 
he  would  have  made  out  of  the  land  by  his  own  cultiva- 
tion. 

Kempy  J. — This  case  was  remanded  by 
Justices  Kemp  and  Glover  on  the  6th  June 
187 1.*  The  lower  Court  was  distinctly  told 
to  find  whether  the  plaintiff  cultivated  the 
lands  in  dispute  himself  before  he  leased  them 
to  the  factory,  and,  if  so,  to  apply  in  assess- 
ing the  mesne-profits  the  prtnciple  laid 
down  in  the  decision  to  be  found  in  Volume 
XIII.,  Weekly  Reporter,  page  37.  The 
Judge  remitted  the  case  to  the  Court  of  first 
instance.  The  Moonsiff  found,  indeed  it 
was  admitted,  that  the  plaintiff,  the  ryot, 
had  cultivated  the  lands  in  dispute  himself 
before  they  were  leased  to  the  factory,  and, 
appl}'ing  the  principle  laid  down  in  Volume 
Xill.,  Weekly  Reporter,  page  37,  he  assessed 
the  mesne-profiis  at  the  lowest  rate  deposed 
to  by  the  witnesses  adduced  by  the  plaintiff. 
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On  appeal  by  the  defendant,  the  Zillah 
Judge,  instead  of  obeying  and  carrying  out 
the  order  of  the  Court,  reversed  the  decision 
of  the  Moonsiff  on  the  ground  that  the  deci- 
sion quoted  in  the  remand-order  from  Volume 
XIII.,  Weekly  Reporter,  •  had  been,  in  his 
opinion,  overruled  by  a  later  decision  to  be 
found  in  Volume  XIV.,  Weekly  Reporter, 
pages  294  and  295. 

We  think  that  the  Judge  ought  to  have 
followed  the  course  pursued  by  the  Moonsiff 
who  obeyed  and  carried  out  the  order  of  this 
Court.  The  special  respondent,  if  dissatis- 
fied with  the  order  of  remand,  ought  to  have 
applied  for  a  review  ;  and  not  having  done  so, 
he  is  not  entitled  to  ask  this  Bench,  one  only 
of  the  Judges  being  a  remanding  Judge,  to 
go  behind  the  remand-order,  and  to  consider  ( 
whether  that  order  was  wrong  with  refer- 
ence to  the  decision  in  Volume  XIV.,  pages 
294  and  295.  The  decision  of  the  Bombay 
High  Court,  Volume  VI.,  page  i,  is  exactly 
in  point.  But  apart  from  this,  we  are  of 
opinion  that  the  Full  Bench  decision  to  be 
found  in  Volume  IX.  of  the  Weekly  Reporter, 
which  was  referred  to  by  the  Judges  who 
decided  the  case  to  be  found  in  Volume  XIV. 
does  not  apply  to  the  case  before  us. 

In  the  case  before  the  Full  Bench,  the 
plaintiff  was  not,  as  in  this  case,  a  ryot  culti- 
vating a  few  beeghas  of  land,  but  a  large 
zemindar,  the  Maharanee  Inderjeet  Kooer. 
She  sued  to  recover  Rs.  7,762-2-8  as 
mesne-profits,  claiming  them  on  this  basis 
that  the  value  of  the  indigo  manufactured 
by  the  defendant  in  that  case  represented 
those  profits.  The  Zillah  Courts  awarded  to 
her  Rs.  293-14.  She  appealed,  and  the 
Divisional  Bench  referred  the  question  to  a 
Full  Bench.  That  Bench,  looking  to  the 
peculiar  circumstances  of  that  case,  held  that 
the  damages  in  that  particular  case  ought  to 
be  assessed  *'  upon  what  would  have  been  a 
'^  fair  and  reasonable  rent  for  the  land,  if  the 
'^  zemindar,  the  plaintiff,  had  let  them  to  a 

tenant  during  the  period  of  the  unlawful 

occupation  by  the  wrong-doer." 
In  that  case,  Sir  Barnes  Peacock  in  deli- 
vering the  judgment  of  the  Court  remarked : 
"  That  the  risk  incurred  by  the  defendant  in 
'*that  case  in  growing  indigo,  and  the  fact  that, 
"  if  the  crop  was  a  good  one,  he  was  entitled 
"  to  have  the  expenses  of  cultivation  as  well 
'^  as  the  value  of  the  risk  deducted  from  the 
''value of  the  crop,  must  be  taken  into  con- 
*'  sideration ;  that  the  plaintiff,  the  zemindar, 
''ought  not  to  be  compensated  for  risks 
"which  she  never  ran,  or  for  expenses 
<*  which  3he  never  incurr^c}.'*    Then,  again, 
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the  Chief  Justice  remarked:  "If  the  wholcd 
'•  the  indigo  crops  had  been  destroyed  hf 
"  rain  or  other  cause,  the  plaintifiF  wo<aU 
"  not  have  been  satisfied  to  give  up  tbi 
"  fair  occupation- value  of  the  land,  bat  would 
"  have  thrown  the  whole  risk  of  the  coltivt^ 
'•  tion  on  the  defendant."  It  was  with  reifi^ 
ence  to  the  exceptional  circumstances  of  tloC 
case  that  the  Full  Bench  passed  their  ded^ 
sion,  but  we  think  that  it  cannot  be  contende| 
that  the  Full  Bench  intended  to  lay  down  m 
a  proposition  of  law  that  a  party  who  is  hjmi 
self  a  cultivator,  as  is, the  case  of  the  plaintil| 
before  us,  is  not  entitled  to  recover  the  profdi 
which  he  would  have  made  out  of  the  lani 
by  his  own  cultivation  ;  and  indeed  this  waij 
the  view  taken  by  Justices  Scton-Karr  an^ 
L.  S.  Jackson  in  the  case  before  the  Fd| 
Bench,  and  subsequently  by  Justices  L.  ^^ 
Jackson  and  Markby  in  the  case  reported 
Volume  XIIL,  Weekly  Reporter,  page  37 
A  zemindar,  like  the  plaintiff  before  the  Fi  " 
Bench,  who  is  entitled  to  the  rent  only, 
a  poor  ryot  who  cultivates  and  lives  on 
produce  of  a  few  beeghas,  are  clearly  not  i 
the  same  position. 

The  Judges,  who  decided  the  case  to 
found  in  Volume  XIV.,  had  the  decision 
Volume  XIIL  under  consideration.   They 
not,  and   without  a  reference  to   the   Fi 
Bench  they  could  not,  have  overruled 
decision.  They  thought  that  in  the  case " 
the  Full  Bench  **  there  was  nothing  to 
"  that  the  plaintifif  in  that  case,  had  she 
"  been  prevented  from  doing  so  by  the  defe 
"  ant,  might  not  herself  have  cultivated 
"  land  referred  to  in  that  suit." 

Now,  it  is  clear,  as  already  shown,  that 
plaintiff  in  the  Full  Bench  case  was  a  zemi 
dar  claiming  the  large  sum  of  upwards 
Rs.  7,000  as    mesne-profits,  and  it  cam 
be  said  that  she  was  a  person  who,  like 
ryot  in  the  case  before  us  in  which  a 
beeghas  are  concerned,  "  might  have  c 
vated  the  land  herself." 

It  is  admitted  for  the  special  respond 
that  the  amount  of  mesne-profits  assessed 
the  Moonsiff  is  not  objected  to,  but  only 
principle  upon  which  it  has  been  calcul 

In  this  view  of  the  case,  as  the  Moo 
has  carried  out  the  order  of  remand  which 
consider  to  be  a  proper  order,  we  re 
the  decision  of  the  Judge,  restore  that  of 
Moonsiff,  and  decree  this  appeal  with 
payable  by  the  respondent. 
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The  5ih  February  1873. 

Present : 

rhe  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,  and  the  Hon'ble  J.  B.  Phear  and 
W.  Ainslie,  Judges, 

ianagement  of  Minor  Widow's  Property— 
RiC^ht  of  Soit— Adoption— Declaratory  be- 


Case  No.  228  of  1871. 

Reguiar  Appeal  from  a  decision  passed  by 
I  the    Subordinate     Judge    of    ^hahabady 
dated  the  26th  August  i8yr. 

Mussamat  Pearee  Dayee  (Plaintiff), 
\  Appellant, 

versus 

Mussamat  Hurbunsee  Kooer  (Defendant), 

Respondent, 

Mr.  J,  T.  Woodroffe  and  Baboos  Annoda 
Fershad  Banerjee  and  Hem  Chunder 
Banerjee  for  Appellant. 

Mr,  C  Gregory  and  Baboo  Mohesh   Chun- 
der Chowdhry  for  Respondent. 

I  There  exists  no  right  of  suit  to  set  aside  an  order  of 
pe  Court  which  has  jurisdiction,  deciding  that  a  will  is 
iBt  sufficiently  proved,  and  vesting  the  management  of 
|k minor  widow's  property  in  her  guardian. 

f  No  suit  can  be  maintained  for  an  order  directing  such 
pidow  to  make  an  adoption. 

^The  Court  declined  to  make  a  declaratory  decree,  de- 
Wtriog  such  direction  to  be  a  valid  direction. 

I"  Couch^  C.J. — We  think  the  appeal  must 
be  dismissed.  ^ 

The  plaint  seeks  that  the  plaintiff  may  be 
blared  to  be  entitled  to  the  management  of 
property  by  setting  aside  orders  of  the 
»urt  by  which  another  person  has  been 
^pointed  manager.  It  also  seeks  for  an 
ler  directing  the  widow,  a  minor,  to  adopt 
son,  according  to  her  husband's  permission. 

With  regard  to  the  first  part  of  what  is 
:ed  for,  the  Court,  which  has  the  jurisdic- 
to  determine  who  shall  have  the  manage- 
snt  of  the  property,  has  decided  that  the 
ill  under  which  the  plaintiff  claims  to  have 
management  is  not  sufficiently  proved, 
id  has  ordered  that  the  management  shall 
in  the  defendant  as  guardian  of  the 
ridow.  We  think  the  plaintiff  cannot  bring 
pt  suit  to  set  aside  that  order.  It  is  different 
from  a  suit  to  establish  a  right  to  the  pro- 
perty.   This  is  a  suit  to  deal  with  the  man- 


agement which  has  been  already  disposed  of 
by  an  order  of  the  Court  which  has  jurisdic- 
tion by  law  to  do  so. 

Then,   with    regard    to    the    other    part, 
whether  the  widow  shall  be  directed  to  make 
an  adoption,  Mr.  Woodroffe  has  not  produced 
any  authority  to  show  that  such  a  suit  can  be 
maintained.     We  think  no  suit  of  that  kind 
can  be  maintained.     The  decision  of  Mr. 
Justice  Mitter  and  Mr.  Justice  Paul*  only 
amounts,  we  think,  to  this — that  the  obliga- 
tion to  adopt  is  of  that  nat^ure  that  it  ought 
to  be  allowed  te  be  exercised  by  a  minor  who 
has  arrived  at  sufficient  discretion  to  do  so, 
it  is  not  subject  to  the  law  with  regard  to 
civil  acts,  such  as  entering  into  contracts. 

Then  it  was  argued  that  at  least  we  might 
make  a  declaratory  decree ;  we  might  declare 
that  this  direction  was  a  valid  direction.. 
But  we  see  no  reason  for  making  such  a 
decree  as  that.  It  would  be  of  no  use  what- 
ever to  the  plaintiff  to  establish  a  right  under 
it,  the  management  of  the  property  having 
been  vested  by  a  valid  order  in  some  one  else. 
A  declaration  of  this  kind  would  not  give 
effect  to  any  right  which  the  plaintiff  has. 
Certainly  this  is  not  a  case  in  which  the 
Court  ought,  in  exercising  its  discretion,  to 
make  a  declaratory  decree. 

The  appeal  is  dismissed  with  costs. 


The  5lh  February  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  J.  B.  Phear  and 
W.  Ainslie,  Judges. 

Alluvial  Land—Act  IX.  of  1847,  s.  6. 

Case  No.  64  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Shahabad, 
dated  the  2^d  December  tSji. 

Ram  Jewun  Singh  and  another  (Plaintiffs), 

Appellants, 


versus 


The 


Collector    of    Shahabad  (Defendant), 
Respondent, 

Messrs.  J,  H.  Branson  and  R,  E,  Twidale 
and  Baboo  Aubinash  Chunder  Banerjee 
for  Appellants. 
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Baboos     Annoda     Pershad    Banerjee     and  | 
Juggadanund  Mookerjee  for  Respondent. 

The  words,  "  land  has  been  added  to  any  estate  pay-  ] 
in|^  revenue  directly  to  Government,"  in  Act  IX.  of  1847,  • 
s.  6>  mean  added  to  the  estate  as  it  is  depicted  on  the 
survey>map.  I 

Conchy  C.J, — I  CAN  see  no  ground  for  dis-  ; 
tinguishing  this  case  from  that  which  was  ; 
decided  by  myself  and  Mr.  Justice  Ainslie.*  , 
If  there  is  any  hardship,  the  matter  should 
be    dealt    with    by     the     Government.     1 
abide  by  the  judgment  which  1  gave  in  the 
former  case,  and  think  that  the  appeal  must 
be  dismissed  with  costs. 

Phear,  J. — I  agree  with  the  decision  of  the 
Chief  Justice  and  Mr.  Justice  Ainslie,  which 
is  reported  in  18  Weekly  Reporter,  page 
64.  It  appears  to  me  that  the  words,  "  land 
has  been  added  to  any  estate  paying  revenue 
directly  to  Government,"  mean  added  to  the 
estate  as  it  is  depicted  on  the  survey-map. 
It  follows,  therefore,  in  accordance  with  the 
decision  to  which  I  have  referred,  that  the 
judgment  of  the  Subordinate  Judge  was  right, 
and  the  appeal  should  be  dismissed  with  costs. 

Ainslie^  J, — I  concur. 


The  6th  February  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Suit  for  Arrears  of  Rent— Appeal— Act  VII I. 
(B.  C.)  of  1869.  s-  108— Act  X.  of  1859— 
Jnrisdiction— Act  III.  (B.  C.)  of  z87a 

In  the  Matter  of 

Ram  Soondur  Banerjee  and  another, 
Petitioners^ 

versus 

Doorga  Churn  Barui  and  another,  Opposite 

Party, 

Baboo  Grish  Chunder  Mookerjee  for 
Petitioners. 

Baboo  Rajender  Missry  for  Opposite  Party. 

In  a  suit  for  arrears  of  rent  institutedbefore  Act  VIII. 
(B.C.)  of  1&69  came  into  operation,  where  the  claim  was 
under  Rs.  too,  and  the  decision  was  by  the  Deputy  Col- 
lector, the  proper  procedure  was  held  to  be  that  laid 
down  in  Act  X.  of  1859,  and  the  appeal  to  He  to  the 
Collector. 


•  18  W.  R.  64. 


Where  an  cx-parte  decree  in  such  a  case  was  transfer* 
red,  under  Act  III.  (B.C.)  of  iSjo,  to  a  Moonsiff's  Co«it| 
for  execution,  an  application  for  re-hearin^  was 
to  lie  not  to  the  latter  Court,  but  to  the  former. 

Kemp,    J, — The    petitioner     states    tl 
Luchmun  Barui  and  another  sued  the 
tioner  for  rent  in  the  Court  of  the  Depi 
Collector  of  Gurbettah,  and  obtained  an 
parte  decree  on  the  18th  March  1 869  :  that 
decree  was  transferred  under  the  provisic 
of  Act  III.  of  1870  to  the  Moonsiff  of  Bis 
pore  for  execution  ;  that  the  petitioner  appli< 
to  the  Moonsiff  for  a  re-hearing  of  the 
who  rejected  the  application  on  the  groai 
that  he  had  no  jurisdiction.     The  petitioi 
then    applied    to     the     Deputy    ColU 
who   re-heard    the   suit,    and   dismissed 
The   plaintiff   then  appealed  to  the    ZiU 
Judge,   who  set  aside  the  decision   of 
Deputy  Collector  on  the  ground  that  w 
the  decree  had  been  transferred  under 
III.   of    1870   (B.C.)    for   execation    to 
Moonsiff 's  Court,  the  Deputy  Collector 
no  jurisdiction  to  entertain  an  application 
a  re-trial,  and  that,  consequently,  his  de( 
dismissing  the  suit  was  without  jurisdiction. 

The  prayer  of    the  petition   is    that 
Court  will  set  aside  the  decision  of  the  Judj 
dated  the  9th  July   1872,  on  the  followii 
grounds : — 

tst, — That  the  Judge  was  wrong  in  h( 
ing  that  the  Deputy  Collector  had  no  ji 
diction  to    entertain   an    application   for 
re-trial. 

2nd. — That  even  if  it  be  held  that 
Deputy  Collector  had  no  jurisdiction. 
Judge  himself  had  none. 

The  suit  was  for  arrears  of  rent  of 
years  1273,  1274,  and   1275,  and  the 
amount  claimed  was  under  Rs.    100. 
suit  was  instituted  and  decided  by  the  De( 
Collector  before  Act  VIII.  of  1869  cameii 
operation.     The   procedure  therefore  ui 
section  108  of  that  Act  would  be  that 
down  in  Act  X.  of   1859,  and  the  ap] 
would  lie  to  the  Collector,  and  not  to 
Zillah  Judge — vide  sections  153  and  155 
that  Act. 

It  is  also  clear  that  the  decree  alone 
transferred  to  the  Civil  Court  for  the 
pose  of  execution.     Any  application  in' 
suit  as  to  a  matter  which  might  affect 
decree,  such  as  an  application  for  are-h< 
had  to  be  made,  not  to  the  Court  to 
the  decree  was  transferred,  but  to  the 
by  which  the  decree  was  made^  in  this 
stance   the  Deputy  Collector — vide  Wi 
Reporter,  Volume  XV.,  page  75. 
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I  We  therefore  hold,  first,  that  no  appeal 
piild  lie  to  the  Judge ;  and,  secondly,  that  he 
as  wrong  in  holding  that  the  Deputy  Col- 
ictor  had  no  jurisdiction  to  re-hear  the  case. 
The  rule  must  be  made  absolute,  and  the 
Bcision  of  the  Judge  dated  the  9th  of  July 
172  quashed. 


The  6ih  February  1873. 

Present  : 

%t  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

I 

b-parte  Decree  in  Rent-suit— Jurisdiction— 
kt  III.  (B.  C.)  of  1870— Act  VIII.  (B.  C.)  of 
869^  s.  X08— Limitation— Act  X.  of  1859,  s.  54. 

In  the  Matter  of 
Ajoodhya  Ram  Khan,  Peiiiioner, 


versus 


Sreemunt  Pal  and  others.  Opposite 

Parly. 


^. 


aboos  Ashooiosh  Dhur  and  Kumla  Kant 
*SV«  for  Petitioner. 


\tihoo  Bhowanee  Churn  Dutt  for  Opposite 
\  Party. 

eX'ParU  decree  for  arrears  of  rent  having  been 
^  by  a  Deputy  Collector,  partial  satisfaction  \yas 

^ i  by  attachment  and  sale  of  the  lessee's  property. 

^lessee  died,  and  his  sureties,  who  were  jointly  liable, 

"*  "led  to  the  decree  on  the  ground  that  summons  had 

ccn   served  on  them.    The  Subordinate   Judge 

ling  that  the  case  had  been  transferred  to  his  Court 

Act  Hi.  (B.  C.)of  1870,  set  aside  the  decree,  and 

a  day  for  the  re-hearing  of  the  suit : 

~>D  that  the  above  Act  would  not  apply,  because,  at 

>e  of  its  commencement,  attachment  had  issued  • 

LD  that,  undsr  Act  VHI.  (R.  C.)  of  i869,s.  io*<,  the 

^uretn  such  a  case  would  have  to  be  regulated  by 

..  of  1850,  under  s.  54  of  which  the  application  to 

''*'  the  ciecree  was  barred  by  limitation. 

Xemp,  T".— Ox  the  13th  of  September 
f2,  the  petitioner  obtained  a  rule  calling 
Ml  the  opposite  parly  to  show  cause  why 
border  of  the  Subordinate  Judge  of  Mid- 
re,  dated  the  3rd  of  August  1872,  in  the 
\x  of  an  ex'parte  decree  originally 
ined  by  Nowab  Sidee  Nuzir  Ali  Khan 
■door,  dated  3rd  of  August  1868,  should 
be  set  aside.  The  opposite  party  has 
ared,  and  the  case  has  been  fully  argued. 
appears  that  the  Nawab  obtained  an 
^U  decree  in  the  Court  of  the  Deputy 
tor  of  Midnapore  against  Sreemunt 
Vol.  XIX.- 


Pal  and  others,  farmers  and  securities  of 
Hood  ah  Pyekan,  appertaining  to  the  zemin- 
daree  of  Midnapore,  for  arrears  of  rent 
amounting  with  interest  and  costs  to  Rs. 
4,244-8.  In  April  1869,  execution  was  taken 
out  by  the  Nawab  against  all  the  judgment- 
debtors,  but  the  property  of  the  lessee 
Sreemunt  Pal  was  alone  attached.  The 
execution-proceedings  appear  to  have  been 
struck  off,  but  they  were  revived  in  Septem- 
ber 1869. 

Subsequently,  or  in  September  1870,  the 
petitioner,  by  virtue  of  a  decree  passed  by 
this  Court,  became  entitled,  amongst  other 
property,  to  execute  the  said  decree  of  the 
Deputy  Collector  for  arrears  of  rent.  On 
the  petitioner's  application,  his  name  was 
substituted  as  decree-holder  for  that  of  the 
Nawab,  and  in  execution,  Rs.  43  were 
recovered  by  attachment  and  sale  of  the 
lessee's  property.  The  lessee  died,  and  his 
sureties,  who  were  jointly  liable  under  the 
original  decree,  objected  to  its  execution  on 
the  ground  that  the  summons  in  the  original 
rent-suit  had  not  been  served  upon  them,  and 
they  prayed  for  a  re-hearing  of  the  suit  under 
the  provisions  of  section  119,  Act  Vlll.  of 
1859.  Thereupon,  the  Subordinate  Judge 
of  Midnapore,  assuming  that  the  case  had 
been  transferred  to  his  Court  under  the  pro- 
visions of  Act  III.  of  1870,  on  the  3rd  of 
August  1872,  set  aside  the  ex-parte  decree  of 
the  Deputy  Collector,  and  fixed  the  22nd 
August  1872  for  the  re-hearing  of  the  case 
in  the  presence  of  both  parties. 

The  petitioner  submits  that  the  said  order 
of  the  Subordinate  Judge  of  Midnapore,  dated 
the  3rd  of  August  1872,  was  passed  without 
any  jurisdiction,  and  ought  to  be  set  aside  on 
the  following  grounds  : — 

ist. — That  the  Suboi'dinate  Judge  had  no 
power  under  section  1 19  of  Act  VIII.  of  1859 
to  open  an  ex-parte  decree  passed  by  the 
Revenue  Court  under  Act  X.  of  1859,  parti- 
cularly when  the  application  to  set  aside  the 
decree  was  not  made  within  the  time  pre* 
scribed  by  law. 

2nd. — That  the  Subordinate  Judge  was 
not  justified  in  setting  aside  the  said  ex-parte 
decree,  when  there  was  no  legal  evidence 
before  him  as  to  the  non-service  of  the  sum- 
mons on  the  defendants;  on  which  ground 
alone  the  said  decree  could  be  re-opened. 

The  prayer  is  that  this  Court,  under  the 
general  powers  of  superintendence  vested  in 
its  will  set  aside  the  order  of  the  Subordinate 
Judge,  dated  the  3rd  of  August  1872,  as 
passed  widiout  jurisdiction. 
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The  first  qaestion  we  have  to  consider  is 
whether  the  case  is  governed  by  the  proce- 
dure of  Act  VIII.  of  1859,  or  of  Act  X.  of 
1859.  In  the  former  case,  the  period  would  be 
one  not  exceeding  thirty  days  after  any 
process  for  enforcing  the  judgment  had  been 
executed ;  in  the  latter,  fifteen  days  after  any 
such  process.  It  is  admitted  that  if  section 
54  of  Act  X.  of  1859  applies,  the  application 
of  the  opposite  party,  the  defendants  in  the 
rent-suit,  was  beyond  time. 

By  section  io8of  ActlVIII.of  1869  (B.  C), 
it  is  enacted  that  whenever  any  suit  or 
other  proceeding  under  the  provisions  of  the 
Acts  mentioned  in  Schedule  D,  and  amongst 
such  Acts  is  Act  X.  of  1859,  ''shall  at  the 
''time  when  Act  VIII.  of  1^69  comes  into 
"operation,  have  been  instituted  before  a 
"Collector  or  other  officer  having  jurisdic* 
"tion  in^uch  suitor  proceeding,  such  suit 
"or  proceeding  and  all  appeals  therein  shall 
"  be  heard  and  determined,  and  execution  of 
"  any  decree  or  order  therein  shall  be  had, 
"and  the  practice  and /r^^^^^r^ therein  shall 
"  be  such  and  the  same  as  if  this  Act,"  2'.  e., 
Act  VIII.  of  1869,  "  bad  not  been  passed." 

Act  III.  of  1870  was  passed  for  the  pur- 
pose of  transferring  certain  suits  and  proceed- 
ings to  the  Civil  Courts  which  at  that  time, 
i.  e,,  at  the  passing  of  the  Act,  were  pending 
in  the  Revenue  Courts.  Section  3  of  the 
said  Act  will  not  apply  to  the  case  before  us, 
for,  at  the  time  of  the  commencement  of  the 
Act,  attachment  had  been  issued.  Therefore, 
even  if  the/brum  was  altered,  and  the  Civil 
Court  was  substituted  for  the  Revenue  Court, 
the  procedure  would  still  have  to  be  regulated 
by  the  provisions  of  the  Rent  Law.  In  this 
view  of  the  case,  the  application  made  by  the 
opposite  party,  not  having  been  made  within 
fifteen  days  after  process  for  enforcing  the 
judgment  had  been  executed,  was  beyond 
time,  and  the  Subordinate  Judge  had  no 
jurisdiction  to  entertain  such  application. 

The  order  of  the  Subordinate  Judge,  dated 
the  3rd  of  August  1872,  is  quashed,  and  the 
rule  made  absolute  wiih  costs  payable  by  the 
opposite  party. 


The  6lh  February  1873. 

Presenl : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Review— New  Evidence. 

Case  No.  11  of  1872. 

Applicaiion  for  review  of  judgment  passed 


by  the  Honble  Justices  F.  B.  Kemp  mi 
F,  A,  Glover,  on  the  $lh  of  August  iSjti 
in  Regular  Appeal  No,  14  of  18^2.^ 

Brojendro  Coomar  Roy  Chowdhry  and  oil 
Plaintiffs  (Appellants),  Petitioners^ 

versus 

Mr.  J.  P.  Wise,  Defendant  (Respondent), 
Opposite  Party, 

Mr,  J.   T,    Woodroffe  and  Baboos  Sreet 
Doss^    and     Mohinee    Mohun     Roy 
Petitioners. 

Mr,  C,  Gregory  and  Baboos  Kalee  Moi 
Doss     and     Ham     Churn     Miittr 
Opposite  Party. 

On  an  application  for  review,  the  Court  refused 
receive  as  new  evidence  documents  which   had 
available  to  the  applicant,and  which  he  mi|^t,  with^ 
thing  like  diligence,  have  obtained   and  61ed  in 
Court  below. 

Kempy  J, — This  is  an  application  to 
Court  to  review  its  judgment,  dated  the 
of  August  1 872,*  on  the  following  grounds 

ist, — That  the  Court  was  in  error  in  b( 
ing  that  the  decree  obtained  by  Mr.  J. 
Wise  against  Radha  Madhub  on  the  x^ 
November    i86o,     after    the     said     Rj 
Madhub   had   executed  the  mortgage- 
in  favor  of  the  petitioner  for  review,  can 
used  as  evidence  against  him  in  the  presf 
suit. 

2nd. — That  the  said  decree,  even  if  all 
ed  to  be  used  as  evidence,  cannot  establ 
conclusively  that  the  property  in  dispute 
hypothecated  to  the  defendant  under  the 
and  the  ijara  lease  dated  the  16th  Sral 
1260. 

jrd. — That  authenticated  copies    of 
said  bond  and  lease  have  been  obtained  by 
petitioner,    and    are    filed   herewith,    whk 
clearly  show    that  the   disputed    propeitif 
were  never  hypothecated  to  tKe  defendant 

The  pleader  for  the  opposite  party  obji^ 
to  the  reception  of  the  new  evidence  ai J  odedi 
in  the  third  paragraph  of  the  grounds  of 
view,  and,  after  hearing  him  and  Mr.  Woodi 
for  the  applicant,  we  are  of  opinion  that 
documents  cannot  be  received.      It  is  cl 
that  they  were  available  to  the  applicant, 
with  anything  like  diligence ,  he  might  i 
obuined  these  copies,  and  filed  theoa  in 
Court  below,  for  in  the  written  statemei 

» 18  W.  R.  339. 
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Ib^  defendant,  Mr.  Wise,  the  applicant  for 
teview,  who  was  the  plaintifT  in  the  Court 
!)eiow,  was  distinctly  informed  of  the  suit 
Mo.  10  of  i860,  in  which  the  original 
locuments  were  filed.     It  was  also  intimated 

0  him  that  the  decree  in  that  suK  declared 
hat  the*  disputed  properties  were  hypothe- 
sited  for  the  debt  due  by  Radha  Madhub  to 
Idr.  Wise.  Moreover,  the  decree  of  i860 
ras  put  in  by  Mr.  Wise. 

With  reference  to  the  decree  obtained  by 
Ifr.  Wise  against  Radha  Madhub  in  i860,  we 
lid  not  in  our  judgment  treat  it  as  evidence 
gr  which  the  applicant  for  review  was  bound  : 
ve  held,  and  still  hold,  that  the  decree  of 
1860  declared  that  Mr.  Wise  had  a  lien 
|Kr  the    disputed    properties.     Such   lien, 

Emay  observe,  was  of  a  date  prior  to  the 
t'kobala  of  the  applicant  for  review,  and 
^as  declared  to  subsist  by  the  decree  of  i860. 

1  There  is  also  evidence  that  the  lease  which 
tadba  Madhub  granted  to  Mr.  Wise  was  a 
Idaisoodee*'  lease. 

The  application  is  rejected  with  costs. 


The  7th  February  1873. 

Preitni : 

I 

|rhe  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 
\  Judges, 

.  Act  VI.  of  1871.  s.  22-Act  XXIII.  of  1861, 
s.  II— Appeal— Jurisdiction. 

Case  No.  211  of  1872. 
I 

fiuellaneous  Appeal  from  an   order  passed 
\hY  the   Subordinate  Judge  of  Shahabad, 
dated  the  23rd  April  i8y2, 

iissamut    Ruttunjote     Kooer     (Judgment- 
debtor),  Appellant, 

versus 

[Ram  Doss  (Decree-holder),  Respondent, 

j 

>   Babops  Rotnesh  Chunder  Milter  and 
Rughoohuns  Sahoy  for  Appellant. 

wios  Annoda  Per  shad  Banerjee  and  Aubi- 
Vnaih  Chunder  Banerjee  for  Respondent. 

»  the  decree   or  order   which   is  the  subject  of 
ri  is  made  in  a  suit,  whether  during  the  execution- 
jedings  or  previously,  the  subject-matter  in  dispute 
bb  the  meaning  of  Act  VI.  of  187*,  s.  22,  is  the  sub- 
Matter  in  dispute  in   that  suit,  and  not  the  mere 
int  of  money  which  the  order  itself  may  directly 


Accordingly,  where  a  question,  such  as  is  contemplat- 
ed in  ActXXlil.of  iS6i,s.  it,  was  determined  by  the 
order  of  a  Subordinate  Judgfe  ensfag^ed  in  executing  a 
decree,  the  appeal  from  such  order  was  held  to  lie  to 
the  District  Judge,  and  not  to  the  High  Court,  although 
the  original  subject-matter  in  dispute  which  had  been 
less  than  Ks.  5,0)0  had  grown,  by  the  addition  of 
interest,  to  a  sum  exceeding  Rs.  5,000. 

Phear,  J, — Wk  think  that  the  preliminary 
objection  is  a  good  objection,  and  must  pre- 
vail. 

It  is  admitted  by  both  parties  that  the 
subject  in  dispute  in  the  suit  wherein  the 
decree  was  made  was  in  amount  or  value  less 
than  Rs.  5,cx)0.  A  decree  for  the  amount 
claimed  with  interest  was,  we  understand, 
given  on  the  32nd  September  1862 ;  and  the 
application  for  execution  which  is  now 
brought  before  us  was  made  some  time  in 
April  1872  ;  but  by  that  time  the  amount 
decreed  had  grown  by  the  addition  of  interest 
to  a  sum  exceeding  Rs.  5,000.  Upon  the 
hearing  of  that  application  for  execution, 
objections  were  raised  by  the  judgment- 
debtor  who  seems  to  have  been  present.  The 
Subordinate  Judge  overruled  those  objections, 
and  directed  the  execution  to  issue. 

It  is  this  order  of  the  Subordinate  Judge 
against  which  the  present  appeal  is  preferred. 

Now  by  section  11,  Act  XXIII.  of  1861  : 
''  All  questions  regarding  the  amount  of  any 
*'  mesne-profits  which  by  the  terms  of  the 
""  decree  may  have  been  reserved  for  adjust- 
"ment  in  the  execution  of  the  decree,  &c., 
"  *  *  *  and  any  other  questions 
**  arising  between  the  parties  to  the  suit 
*'  in  which  the  decree  was  passed,  and  relating 
"  to  the  execution  of  the  decree,  shall  be 
''  determined  by  order  of  the  Court  executing 
''the  decree,  and  not  by  separate smi/' 

Evidently  it  is  just  such  a  question  as  this 
in  the  section  mentioned  which  was  deter- 
mined by  the  order  of  the  Subordinate  Judge 
engaged  in  executing  the  decree,  namely,  by 
the  order  appealed  against. 

The  section  goes  on  to  say :  "  And  the 
'^  order  passed  by  the  Court  shall  be  open  to 
**  appeal. " 

This  then  is  an  order  made,  as  it  seems  to 
us  clearly,  in  the  suit  in  which  the  decree 
was  made,  and  not  in  a  separate  suit,  and. is 
an  order,  which,  by  the  terms  of  this  section, 
is  open  to   appeal. 

Section  22,  Act  VI.  of  1871,  is  the  enact-* 
ment  which  now  provides  for  the  course  of 
appeal.  It  says :  ''  Appeals  from  the  decrees 
''and  orders  of  Subordinate  Judges  and 
**  Moonsiffs  shall,  when  such  appeals  are  al- 
*'  lowed  by  law  "  (the  present  appeal  is  one  of 
them),   *'lie  to  the  District   Judge,  except 
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*'  where  the  amount  or  value  of  the  subject- 
**  matter  in  dispute  exceeds  Rs.  5,000,  in 
"  which  case  the  appeal  shall  lie  to  the  High 
«*  Court." 

Now,  the  present  appeal  is  an  appeal  from 
the  Subordinate  Judge,  and  it  will,  therefore, 
lie  to  the  District  Judge,  unless,  within  the 
meaning  of  this  section,  the  subject-matter 
in  dispute  exceeds  Rs.  5,000. 

Baboo  Romesh  Chunder  Mi.ter  has  urged 
upon  us  with  much  force  that  the  subject- 
matter  in  dispute  between  the  parties  to  this 
appeal  is  the  amount  which  is  at  this  time 
due  under  the  decree,  and  which  will  be 
levied  against  one  of  them  if  the  order  of 
the  Subordinate  Judge  now  appealed  against 
is  allowed  to  have  force.  It  appears  to  us, 
however,  that  when  the  decree  or  order  which 
is  the  subject  of  appeal  is  a  decree  or  order 
made  in  a  suit,  whether  during  the  execution- 
proceedings  or  previously  thereto,  the  sub- 
ject-matter in  dispute  within  the  meaning  of 
this  section  is  the  subject-matter  in  dispute 
in  that  suit,  and  not  the  mere  amount  of 
money  which  the  order  itself  may  directly 
affect.  This  view  has  already  been  taken  by 
Judges  of  this  Court,  for  it  has  been  lately 
determined  by  a  decision,*  which  is  reported 
in  9  Bengal  Law  Reports,  page  195,  that 
the  subject-matter  in  dispute  in  a  suit  is  the 
subject-matter  for  which  the  plaint  is  brought, 
and  is  not  limited  in  the  case  of  an  appeal  to 
the  amount  which  the  decree  may  have 
awarded  as  between  the  parties  to  the  appeal. 

It  appears  to  us  that,  if  we  put  any  other 
construe  tion  than  that  which  we  have  men- 
tioned upon  the  words,  we  should  make  the 
section  have  an  operation  which  could  not 
have  been  contemplated  by  the  Legislature, 
for  it  would  cause  the  appeal  to  shift  from 
one  Court  to  the  other,  merely  by  such  lapse 
of  time  as  would  suffice  to  make  an  amount 
which,  when  decreed,  fell  below  Rs.  5,oco, 
grow  by  the  increment  of  the  interest  to  a 
sum  above  Rs.  5,000. 

It  appears  to  us  very  clear  that  the  order 
which  is  now  appealed  against  is  an  order 
made  in  the  course  of  a  suit,  the  original 
subject-matter  of  dispute  in  which  was,  by 
the  admission  of  the  parties,  an  amount  less 
than  Rs.  5,000  and  we  think  for  that 
reason,  under  section  22,  Act  VL  of  1871, 
the  appeal  lies  to  the  District  Court,  and  not 
to  this  Court. 

We  think  the  application  must  be  rejected 
with  costs. 

•18W.  R.  261. 


The  7th  February  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainsl% 

Judges, 

Dispute  as  to  Judpnentdcbtor's  Property- 
Attachment-— Sale. 

Case  No.  293  of  1872. 

Miscellaneous  Appeal  from  an  order  pai 
by    (he    Judge   of  Gya, '  dated  the 
June  i8y2. 

Ram  Chunder  (Decree-holder),  Appellant 

versus 

Nund    Lall    Bose    and    another 
(Judgment- debtors).  Respondents. 

Mr,  R,  T,  Allan  and  Baboo  Mo  tee  LaU 
Mookerjee  for  Appellant. 

Baboos  Obhoy  Churn  Bose  and  Nil  Madk 
Bose  for  Respondents. 

The  fact  of  a  judgment-debtor's  property  beki? 
subject  of  an  existlngr  suit  is  no  hindrance  to  its  b* 
attached  in  execution  ;  but  it  is  in  the  discretion  rf 
Court  to  order  its  sale  at  the  fittest  and  most  proper  d 

Phear,  J. — It  appears  to  us  that  the  Jac 
has  refused  execution  in  this  case  under 
influence  of  some  misapprehension.  Secti 
212  to  215  of  Act  Vin.  of   1859  preset, 
the  mode  in  which  application  for  esecmil 
and  attachment  of  property  should  be  ma 
And  section  215  enacts  that,  if  the  appt 
tion  is  regular  in  all  respects  according 
the  provisions  of  the  preceding  sections, 
Court  shall  order  execution  of  the  do 
according  to  the  nature  of  the  applicatL 
that  is,  according  as  the  particular  fomn 
attachment  which  is  asked  for. 

In  this  case  we  understand  that  the  ^ 
perty  which  the  judgment-creditor  ^^ 
to  have  attached  was  duly  specified, 
there  was  no  practical  difficulty  in  the 
of  attaching  it.  The  Judge  refused  to  att 
solely  on  the  ground  that  this  property 
the  subject  of  an  existing  suit  between 
present  judgment-debtor  and  some  ot 
party.  For  this  reason  the  Judge  th( 
that  the  property  only  amounted  to  a  ., 
tingent  right  and  interest,  and  could  not 
declared  to  be  the  subject  of  attachment  1 
sale.  It  might,  no  doubt,  be  unadvisable  in 
interest  of  all  parties  concerned,  that  thei 
of  a  properly  so  situated  should  be  ordei. 
But  it  appears  to  us  that  there  is  nothing 
this  state  of  things  to  prevent  the  pro] 
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ipom  being  aUached.  It  either  is  the  property 
)f  the  judgment-debtor,  or  it  is  not  so  at  the 
present  time;  if  it  is  the  property  of  the 
jodgmem-debtor,  the  judgment-creditor  has 
I  right  to  have  it  attached  as  he  asks  to 
lave  it,  and  the  judgment-debtor  has  no 
ight  to  make  any  opposition  to  this.  On 
be  other  band,  if  it  is  not  the  property  of 
he  judgment-debtor,  he  has  no  concern 
ihatever  in  the  matter.  The  parties  to 
rhom  the  property  which  is  S3  sought  to  be 
ittached  really  does  belong,  if  it  does  not 
lelong  to  the  judgment-debtor,  may  them- 
lelves  come  in  under  the  course  of  procedure 
Nfescribed  by  Act  VIII.,  and  upon  making 
beir  rights  clear  have  the  attachment  re- 
Boved.  It  seems  to  us  that  neither  in  the 
Ae  alternative,  nor  in  the  other,  has  the  judg- 
Denl-debtor  a  right  to  be  heard  on  this 
(oestion ;  while,  on  the  contrary,  it  seems 

0  us  that  the  Judge  ought  to  have  ordered 
fxecution  by  way  of  the  attachment  which 
fas  sought.  It  will,  of  course,  remain  in  his 
Kscretion,  having  regard  to  all  the  circum- 
tances  of  the  case  and  the  relations  between 
be  parties,  to  order  the  sale  of  the  property, 
kben  attached,  at  the  fittest  and  the  most 
^per  time. 

1  The  appellant  must  have  his  costs. 


L 


The  15  th  Janauary    1873. 
Present : 


James  \V.  Colvile,  Sir  Barnes  Peacock, 
I  Sir  Montague  E.  Smith,  Sir  Robert  P. 
'  Collier,  and  Sir  Lawrence  Peel. 

pioiloo  Law— Deeds  of  Gift  and  Adoption— Spe- 
cial  Appeal —  I  ssues— Contracts — Damages — 
!  Specific  Performance — Declaratory  Decree. 

^  Appeal  from  the  High  Court  of  Judica- 
tare  at  Fort  William  in  Ben^alJ* 

Noggendro  Chundro  Mittro 
versus 
Sreemutly  Kishen  Soondory  Dassee. 

iPUintiff  sued  defendant  for  himself  and  as  guardian 
Tais  minor  son  (N)  to  set  aside  two  deeds  relatingf  to 

'adoption  of  the  said  mtnor,and  alleged  to  be, the  one, 

^a^reeraent  to  give,  and  the  other,  an  agreement  to 

tc,  the  child  into  adoption  : 

IBLD  that  the  deeds  in  form  were  not  mere  agreements 
Jtpwe  ajtd  take,  but  deeds  of  gift  and  adoption,  and 
pt  loterchange  was  not  necessary  or  important  : 
i«ELD  that,  if  the  defendant  gave,  or  was  willing  to 
the  child,  the  plaintiff  had  no  right  to  sue  for  a 

rTProm  the  judj^mentof  Norman  and  E.  Jackson,JJ., 
L^^peoal  Appeal  No.  2153  of  iS6:J,  decided  sth  March 
II  VV.  R.,  Civil,  iy6. 


declaratory  decree  on  the  ground  that  the  deeds  were 
null  and  void,  because  of  the  non-performance  of  certain 
religious  ceremonies : 

Held  that  the  most  important  issue  in  the  cause  was 
whether  there  was  an  actual  delivery  of  the  child ;  but 
that,  as  the  I^jwer  Appellate  Court  did  not  try  that  issue, 
the  High  Court  was  in  error  in  deciding  the  case  in 
special  appeal  upon  that  issue  : 

HSLD  that  the  deeds  ware  not  actually  necessary  to 
render  the  adoption  valid ;  and  if  they  were  set  aside,  it 
might  be  proved  n/zM/f/^. 

The  breach  of  an  agreement  by  one  of  the  parties  is 
a  ground  for  an  action  for  damiges,  ur  for  specihc  per- 
formance, but  not  a  ground  for  setting  aside  the  con- 
tract or  declaring  it  null  and  void. 

A  declaratory  decree  *t«  nat  a  matter  of  absolute  right, 
but  may  be  granted  or  not  at  ths  discretion  of  the  Court. 

The  appellant  was  the  defendant,  and  the 
respondent  the  plaintiff,  in  the  suit  below, 
The  suit  was  brought  against  the  defendant 
for  himself,  and  as  guardian  of  his  minor  son. 
called  in  the  plaint  Noggendro  Chundro 
Mittro,  to  set  aside  two  deeds  dated  30th 
Joistee  1271,  relating  10  the  adoption  of  the 
minor  abovementioned. 

The  plaintiff  was  the  widow  of  Dwarka- 
nath  Ghose,  deceased,  who  died  childless. 
Tnere  was  no  dispute  as  to  the  fact  of  her 
having  received  permission  from  her  deceased 
husband  to  adopt  a  son.  The  plaintiff,  in 
her  plaint,  described  the  deeds :  the  one,  as 
a  deed  by  which  the  defendant  agreed  to 
give  the  said  Noggendro  Chundro  Mittro, 
his  minor  son,  to  her  for  adoption  in  the 
dattaka  form ;  and  the  other,  as  a  deed  by 
which  she  agreed  to  take  the  said  child  into 
adoption.  I'he  case  of  the  plaintiff  was  that, 
notwithstanding  the  deeds,  the  defendant 
refused  to  give  the  child,  and  that,  therefore, 
the  form  of  adoption  had  not  been  complied 
wiih.  The  case  of  the  defendant  (see  his 
written  statement)  was  that  the  deeds  were 
not  mere  agreements,  but  that  the  deed 
executed  by  the  plaintiff  was  a  deed  of  adop- 
tion, and  the  deed  executed  by  the  defendant 
a  deed  by  which  he  actually  gave  his  son  in 
adoption,  and  that  the  plaintiff  actually  took 
the  child,  after  the  completion  of  the  neces- 
sary rites  and  ceremonies.  He  slated  that 
the  plaintiff  could  not  recede  from  the  deed 
of  adoption,  and  that  he,  the  defendant,  could 
not  act  contrary  thereto.  He  proceeded: 
"  Now,  when  the  said  son,  by  virtue  of  his 
having  beeil  adopted,  has  obtained  for  himself 
and  his  heirs  the  legal  proprietorship  of  the 
immoveable  and  moveable  property,  and  has 
become  the  undisputed  malik  of  the  estate 
(referrinsf  to  the  estate  of  the  plaintiff's 
deceased  husband)  for  ever,  according  to  the 
precepts  of  the  Shastras,  in  that  case  the 
plaintiff  has  no  power  to  ignore  the  adopted 
son's  rights ;  for  the  giving  and  taking  when 
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completed  cannot  be  revoked,  and  the  plaint- 
iff has  no  right  to  undo  that  which  she  has 
done  in  obedience  to  the  command  of  her 
husband,  and  the  Court  cannot  interfere  in 
that  which  the  plaintiff  has  already  done." 
Further,  he  contended  that,  from  the  terms 
of  the  deed  executed  by  the  plaintiff,  it  was 
clear  that  the  child  had  been  adopted,  and 
that  the  necessary  rites  enjoined  by  Ihe 
Shastras  had  been  performed ;  that  the  child 
had  ceased  to  belong  to  his  (the  defendant's) 
gotra  or  family,  and  had  been  enrolled  in 
the  gotra  of  the  plaintiff,  and  that  the  name 
and  family-name  of  the  child  had  been 
changed  from  Mittro  to  Ghose  after  the 
family-name  of  his  adoptive  father. 

The  deeds  in  form  are  certainly  not  mere 
agreements  to  give  and  take  in  adoption. 

The  deed  of  gift  addressed  to  the  plaintiff 
commences :  "  This  is  a  deed  whereby  the 
child  is  given  in  adoption."  Then,  after 
reciting  that  the  plaintiff's  deceased  husband, 
in  consequence  of  his  having  no  issue,  had, 
during  his  life,  given  permission  to  the  plaint- 
iff to  adopt  ^  male  child,  and  that  the 
plaintiff  had  asked  the  defendant  for  a  child 
to  compensate  for  the  said  defect,  and  to  per- 
form the  funeral  rites  of  the  plaintiff  and 
her  husband,  &c.,  proceeded  in  the  operative 
part  of  the  deed  as  follows : — 

'*I  have  willingly  given  in  adoption  my 
second  son,  Noggendro  Chundro  Mittro,  by 
my  third  wife,  Sreemutiy  Monmohinee,  under 
the  altered  name  of  Soshee  Nauth  Ghose. 
The  said  male  child  with  whom  henceforth  I 
have  no  right  at  all  according  to  Shastras, 
and  who  has  thus  become  divested  of  gotra 
appertaining  to  my  family,  and  being  equ^l 
to  the  son  of  your  body,  has  thus  become 
vested  with  family-rights  and  gotra  (lineage) 
appertaining  to  your  husband's  family,  under 
the  name  of  Soshee  Nauth  Ghose,  will  dis- 
charge or  perform  all  the  secular,  as  well  as 
all  the  religious,  duties  of  your  husband's 
family,  and  will  be  the  owner  himself  and  his 
heirs  for  ever  of  all  your  husband's  property, 
namely,  his  zemindary,  and  all  immoveable 
as  well  as  moveable  property,  and  lands  pay- 
ing rent  or  rent-free,  which  stand  in  his  own 
name  or  in  benamee,  and  which  exist  at 
present,  or  may  hereafter  be  acquired.  For 
this  effect,  I  have  executed  the  deed  whereby 
the  child  is  given  in  adoption  with  the  fol- 
lowing respectable  witnesses,  that  it  will 
prove  efficacious  in  future." 

The  deed  executed  by  the  plaintiff  address- 
ed to  the  defendant,  commences : — 

''  This  i$  a  deed  of  adoption.  My  husband, 
the  late  Dwarkanath  Ghose,  died  without  is- 


sue, leaving  me  his  heiress,  on  the  30th  ]xm 
1863  (corresponding  to  the  1 7th  Assar  of  tl» 
year  1270).  My  husband,  in  consideration  of. 
his  having  no  issue  in  his  lifetime,  gave  mt 
permission  to  adopt  a  son  for  the  due  petw; 
formance  of  the  funeral  rites  of  himself  zak 
of  his  ancestors,  paternal  and  miternil, 
of  myself,  and  for  the  due  observance 
continuation  of  the  religious  ceremanies  ai4 
other  ancestral  duties,  and  the  other  rites 
ceremonies  peculiar  to  his  family,  and  fi 
to  his  social  position,  and  for  the  care  of 
property,  &c.,  and  for  the  preservation  of 
name  and  honor,  had  expressed  his  des 
that  the  son  so  adopted  might  be  the  ex 
sive  proprietor  of  all  his  property  and  it 
dary,  and  that  none  else  might  have  any  ri 
I  or  title  to  his  property.  At  present,  in 
!  dience  to  the  ^aforesaid  injunctions,  and 
i  the  unanimous  consideration  ani  opinton 
myself  and  my  near  relations  and  mem 
of  the  family,  knowing  you  to  be  my  sin 
and  faithful  friend,  and  believing  that, 
means  of  your  respectable  family,  the  obj 
aimed  at  by  myself  and  my  husband  will 
realized,  I  do,  with  the  prescribed  rites 
ceremonies,  adopt  as  my  son  Noggenii 
Chundro  Mittro,  your  second  son  by  y 
third  wife,  Sreemutty  Monmohinee.  The 
Noggendro  Chundro  Mittro  has  thus  bee 
divested  of  all  the  rights  and  gOtra  (linea; 
appertaining  to  your  family,  and  has  be 
vested  for  ever  with  the  rights  and  gotra 
my  husband's  family  under  the  name  of 
shee  Nauth  Ghose.  By  virtue  of  which 
having  become  equal  to  the  son  of  my 
is  become  the  owner  himself  and  his  heirs 
all  my  husband's  ancestral  and  self-acqai 
property  which  stands  in  his  own  name 
benamee,  namely,  zemindary  and  lands, 
paying  as  well  as  rent-free,  and  gardens, 
and  all  the  moveable  and  immoveable  pro 
ty,  &c.  He  will  henceforth  perform,  in 
manner  described  above,  the  funeral  rii 
&c.,  of  myself  and  my  husband  and  of 
(my  husband's)  paternal  and  maternal  ao 
lors,  and  shall  perform  the  religious 
family-rites  and  other  duties  for  ever.  D 
ing  his  minority,  I,  his  mother,  shall  uke 
of  all  his  property." 

The  deeds,    having    been   executed 
attested,  were  both  registered,  and  made 
to  the  plaintiff's  mookhtear. 

The  case  was  trie  J  before  the    Princt 
Sudder  Ameen,  and  amongst  others  the  1 
lowing  issues  were  laid  down :  Whether 
adoption  of  the  child  was  complete  or 
that   is,   whether  the    requirements  of 
Hindoo  law  were  carried  out,  or  the  gift 
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lot  complete  and  the  child  not  made  over. 
RTbether  the  defendant  refused  to  make  over 
Ihe  child  to  the  plaintiff  or  not.  Witnesses 
prere  examined  on  both  sides,  and  several}  let- 
ters which  passed  between  the  defendant  and 
Soorjonarayan  Singh,  the  brother  of  the 
^aintiff,  were  put  in  evidence.  The  Princi- 
^  Sudder  Ameen  found  that  no  religious 
jereaionies  were  performed ;  he  also  tried  as 
\  distinct  issue  whether  there  was  a  formal 

Eivery  and  acceptance  of  the   child,  and 
nd  that  issue  in  the  negative  in  favor  of 
ke  plaintiff.     He  said  : — 
[  *'  li  is  true  that  the  language  of  the  instru- 
pienis  convey  the  idea  that  there  was  gift  and 

Ceptance,  as  well  as  completion  of  cere- 
nies;  but  as  the  plaintiff  denies  them  in 
)jlOy  a  judicial  determination  on  these  points 
:oroes  necessary.  It  has  been  already 
>li$hed  that  the  ceremonies  were  not 
formed ;  therefore  it  remains  to  be  seen 
^ther  there  was  formal  gift  and  acceptance 
k  the  boy,  as  well  as  due  delivery  of  deeds. 
I  the  witnesses  of  the  plaintiff  are  to  be 
btieved,  and  I  see  no  reason  to  doubt  their 
piacity  from  their  respectable  position, 
Wthcr  was  there  gift  or  acceptance  of  the 
N^,  nor  due  delivery  of  the  deeds." 
[  it  u  not  very  clear  what  the  Principal 
Idcr  Ameen  meant  by  the  latter  words, 
>r  due  delivery  of  the  deeds,"  or  by  the 
rds  used  in  another  part  of  his  judgment 
which  he  says :  "  It  has  been  established 
the  deeds  are  void  for  want  of  delivery." 
IS  clear  that  he  did  not  use  the  word 
slivery"  in  the  technical  sease  in  which  that 
rd  is  used  in  England  when  applied  to  the 
miion  of  a  deed.  He  probably  meant 
the  deeds  were  not  interchanged ;  but 
was  not  necessary  or  important,  if  the 
Is  were  deeds  of  gift  and  adoption,  and 
mere  agreements  to  give  and  adopt, 
deed  executed  by  the  defendant  was 
livcred  to  the  plaintiff.  The  fact  that 
deed  executed  by  the  plaintiff  was  re- 
led  by  her,  and  not  handed  over  to  the 
indant  would  rather  tend  to  show  that 
that  time  it  was  considered  that  the  child 
been  adopted.  For  if  the  child  was 
>ptcd,  the  plaintiff  became  his  mother  and 
rdian,  and  would  naturally  keep  the  deeds 
gift  and  adoption  on  behalf  of  the  child 
evidence  of  the  adoption,  and  as  part  of 
muniments  of  her  child's  title  to  his 
Live  father's  estates.  [Be  this  as  it 
r,  however,  it  is  clear  that  the  deeds  were 
tolled.  They  are  admitted  by  the  plaint- 
Pin  the  plaint  and  by  the  defendant  in  his 
statement.    Indeed,  if  they  were  not 


executed,    the  suit  was   useless,   and  must 
fail.] 

In  concluding  his  judgment  the  Principal 
Sudder  Ameen  said : — 

*'  Summing  up,  therefore,  what  has  been 
stated  above,  it  is  clear  that  there  has  not 
been  a  due  performance  of  the  ceremonies, 
and  the  effect  of  the  deeds  was  that  it  was 
agreed  that  the  child  should  be  made  over 
for  adoption ;  but  the  defendant  has  not  done 
what  he  was  required  to  do,  namely,  to  hand 
over  the  child  to  the  plaintiff;  it  is,  there- 
fore, ordered  that  the  suit  of  the  plaintiff  be 
decreed,  and  she  be  declared  to  be  not  bound 
by  the  deeds  dated  the  30th  Joistee  1271, 
which  are  also  declared  cancelled  and  inoper- 
ative. The  costs  of  the  plaintiff  to  be  paid 
by  the  defendant." 

Upon  that  judgment  the  following  decree 
was  drawn  up: — 

**  It  is  ordered  that  this  case  be  decreed; 
that  the  female  plaintiff  may  not  be  required 
to  observe  the  document  dated  the  30th  Jeyt 
1 27 1,  which  has  been  declared  null  and  void ; 
and  that  the  costs  of  the  female  plaintiff  be 
paid  by  the  defendant." 

The  defendant  appealed  to  the  Judge  upon 
the  following,  amongst  other,  grounds  : — 

*'  6.  That,  according  to  Hindoo  law,  the 
Court  below  was  wrong  in  supposing  that 
more  ceremonies  than  the  actual  giving  and 
receiving  of  the  child  are  necessary  and 
essential  for  the  completion  of  a  Sudta  adop- 
tion. The  non-observance  of  any  other 
ceremony  does  not  invalidate  a  Sudra  adop- 
tion, as  will  be  borne  out  by  Hindoo  law  and 
decisions. 

*'  7.  That,  from  the  judgment  of  the 
Court  below,  it  is  clear  that  it  has  considered 
adoption  in  general,  and  not  as  a  Sudra  adop- 
tion only,  which  was  the  sole  point  for  con- 
tention in  this  suit." 

The  14th  ground  of  appeal  was  : — 

'•That  the  Court  below  was  wrong  in 
deciding  that  the  delivery  of  the  child  and  of 
the  two  primary  documents  were  not  proved, 
inasmuch  as  there  was  sufficient  satisfactory 
evidence  in  the  case  to  establish  the  same." 

The  appeal  was  transferred  by  the  Judge 
to  the  Additional  Judge.  The  latter  did  not 
try  the  issue  whether  there  was  an  actual  or 
formal  delivery  of  the  child  or  not.  He  said : — 

**  We  now  come  to  the  merits  of  the  case. 
T\\t  first  point  to  be  noted  is  that  the  issue 
in  this  case  has  been  unnecessarily  widened. 
Appellant  contended  that  ceremonies  had  been 
performed,  and  brought  forward  witnesses 
who  distinctly  swore  that  not  only  the  giv 
ing  and  takings  but  a  number  0/ other  reli" 
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gious  riles  were  performed.     It  wasy  there- 
fore, quite  unnecessary  on  the  part  of  the 
lower  Court  to   enter  into  the  question  of  i 
what  rites  are  or  are  not  essential  to  a  Hindoo  I 
adoption.     If  the   defendant's  (appellant's) 
witnesses  are  to  be  believed,  not  onlv  essen- 
iial  but  admittedly  non-essential  fites  were  ' 
performed.     Defendant     (appellant)     must 
abide  by  the  evidence  which  he  adduces ^  and 
stand  or  fall  tvith  it.     His  virtual  plea  is 
that  all  or   many   of  the   ceremonies   were 
performed.     He  cannot y  in  the  same  breathy 
urge  that  one  only  (that  of  giving  and  tati- 
ing)   was  performed,  and  that  one  only  is  ^ 
necessary  to  the  validity  of  a  Sudra  adop* 
tion. 

"  If  the  above  view  is  correct ,  the  simple 
issue  in  this  case  is  whether  the  ceremonies  ' 
of  adoption  have  been  performed  (as  alleged 
by  appellants)  or  have  not  been  performed. 

"The    lower   Court   has   found,    after   a 
careful  inquiry   and  weighing   of  evidence, 
documentary  and  verbal,  on  either  side,  that 
no   religious   ceremonies   of  any    sort  were 
performed,  and,  on  the  numerous  grounds 
recorded  in  its  judgment,  has  expressed  an 
opinion  that   defendant's  witnesses  are  not 
to  be  believed,   whilst  plaintiff's   (respond-  , 
ent'sj  witnesses  are  stating  the  truth  when 
they  say  that  no  ceremonies  have  ever  been  , 
performed.     The    lower    Court    also    lays  ' 
great  weight  on  certain  expressions  used  in 
a   letter  from  appellant,  dated   13th  Cheyt , 
127 1,  which  contains,  in  the  lower  Court's 
opinion,  expressions  justifying  the  inference 
that,   by    defendant's    own    admission,    no  \ 
religious  ceremonies  had  been  performed,  and,  I 
consequently,  no  valid  adoption  had  taken  | 
place.     The   question   before   the   Court  is 
whether   the   finding  of  the  lower  Court  on 
the  above  question  of  fact  is  correct  or  not. 
If  it  is,  plaintiff's  (respondent's)   claim  for 
cancelment  of  documents  must  be  decreed, 
for  it  is  admitted  on  all  hands  that  an  adop- 
tion-deed is  void  in  the  absence  of  a  reli- 
gious ceremony  or  ceremonies. 

**  After  a  careful  consideration  of  the 
evidence,  both  verbal  and  documentary, 
adduced  on  either  side,  the  conduct  of  the 
parties,  and  the  various  probabilities  and  im- 
probabilities which  have  been  brought  to  the 
notice  of  the  Court  by  the  Counsel  on  either 
side,  this  Court  has  come  to  the  conclusion 
that  there  is  no  valid  reason  for  disturbing 
the  finding  of  the  lower  Court  to  the  effect 
that  no  ceremonies  were  performed,  and  that, 
consequently,  the  deeds  of  adoption  filed  in 
the  case  are  null  and  void. 


"  The  appeal  is,  therefore,  dismissed  witkl 
costs." 

The  defendant  appealed  specially  to  the 
High  Court. 

The  fourth  ground  of  appeal  was : — 

^*4*  It  any  ceremonies  were  essential, 
legal  effect  and  weight  of  the  evidence  si 
that  such  had  been  performed,  and  such  t\ 
dence  could  not  be  affected  by  the  faihi 
of  defendant's  witnesses  to  prove  the 
formance  of  other  non-essential  ceremonit 

That  ground  of  appeal  was  clearly  direc 
ed  to  that  part  of  the  judgment  of  the 
ditional  Judge  in  which,  after  saying  ths 
if    the   defendant's    witnesses    were  to 
believed,  not  only  essential,  but  non-essem 
rites  were  performed,  **  he  could  not  in 
same  breath  say  that  one  only — that  of  gii 
ing  and  taking — was  performed." 

It  appears  to  their  Lordships  that  the  vi( 
taken  by  the  Additional  Judge  was  not 
rect.     I'he  question  to  be  determined 
not  whether  the  child  was  legally  adoptc 
or    not,    but   whether  there    was    safficii 
ground  for  setting  aside  the  deeds,  or  decli 
ing  them  to  be  void.     If  the  defendant  gai 
the  child,  or  was  willing  to  give  the  cbil 
the   plaintiff  had  no   right  to  sue  him 
order  to  have  a  declaratory  decree  that  ti 
deeds  were  null  and  void,  because   certa 
religious  ceremonies  necessary  to  constit 
a  valid  adoption  had  not  been  performed. 

If  the  defendant  executed  the  deed  of 
which  was  admitted,  and  formally  delivi 
the  boy,  it  was  the  plaintiff's  own  fauk 
she  did  not  formally  accept  the  child,  ai 
cause  the  religious  ceremonies  to  be  perfoi 
ed.     If  she  chose  to  execute  a  deed,  dech 
that  the  child  had  been  adopted  by  her 
the  prescribed  rites  and  ceremonies,  when 
fact  the  child  had  not  been  even  given, 
was  her  own  fault. 

The  most  important  issue  in   the  cai 
was  whether  there  was  a  formal  gift  of 
child,  or,  in  other  words,  whether  there 
an  actual  delivery  of  the  child  in  addiii< 
to  the  execution  of  the  deeds.     That  \i 
was  not  tried  by  the  Additional  Judge. 

The  defendant  appealed  specially  to  tl 
High  Court,  and  that  Court  held  that  it 
not  necessary  to  determine  whether  or 
a  Sudra  can  be  adopted  without  the  perfon 
ance  of  religious  ceremonies,  and  dismis 
the  appeal  upon  the  ground  that  there 
no  actual  giving  and  receiving  of  the  chii 
They  said  : — 

*■  We  see  no  necessity  to  go  into  the  qi 
tion  whether  or  not  a  Sudra  can  be  ad< 
without  the  performance  of  celigioas  cei 
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|m»  namely,  the  offering  of  the  barnt  sacri- 

►  ••The  contention  of  the  special  appellant 
\  that  by  the  execution  of  two  deeds,  the 
be  parporting  to  be  a  gift,  and  the  other 
^  acceptance  of  the  child  by  the  several 
ilties  respectively  executing  the  deeds, 
e  was  a  valid  giving  and  receiving  of 
child,  so  as  to  make  him  the  adopted 
of  the  person  who  by  these  deeds 
Ts  to  have  accepted  him  as  a  son. 
We  think  there  is  no  foundation  for  the 
meat  of  the  special  appellant.  It  appears 
OS  that  the  giving  and  receiving  of  a  son 
order  to  constitute  a  valid  adoption, 
be  an  actual  giving  and  actual  receiving 
e  child." 

High  Court  appears  to  their  Lordships 
ihave  been  in  error  in  considering  merely 
^itber  there  was  any  valid  adoption  or  not, 
llead  of  considering  whether,  if  there 
!•  no  adoption,  it  was  owing  to  the  fault 
'-  the  defendant,  or  to  the  fault  of  the 
lintifF  herself.  They  also  appear  to  have 
in  wrong  in  holding  on   special  appeal 

B  there  had  been  no  actual  giving  of  the 
d  when  the  Additional  Judge  had  not 
\d  that  issue.  They  say  : — 
fBy  the  grounds  of  special  appeal  filed, 
i  appellant  does  not  suggest  that  there 
llbeeo  any  actual  giving  and  taking  of  the 
Hd,  but  only  a  constructive  giving  and 
^ng  by  the  execution  of  the  deeds.  We 
jftk  that,  assuming  the  facts  relied  upon 
;  regards  such  giving  and  receiving  to  be 
jlblished,  it  is  not  shown  that  there  was 
ifais  case  any  valid  adoption.  The  change 
btame,  supposed  to  be  evidenced  by  the 
bda,  is  not  a  sufficient  overt  act  to  show 
^  the  child  was  given  and  received." 
With  reference  to  that  statement  it  appears 
Ihetr  Lordships  that  the  fourth  ground  of 
l^eal  to  the  High  Court  referred  to  that 
kt  of  the  decision  of  the  Additional  Judge 
^  which  he  held  that  the  defendant  could 
I  rely  upon  the  giving  and  taking  alone, 
il  that  the  only  issue  was  whether  the 
igious  ceremonies  had  been  performed, 
le  word  "ceremonies"  in  the  fourth  ground 
^appeal  to  the  High  Court  was  clearly 
boded  to  inclnde  the  actual  giving  and  tak- 
}f,  or  delivery  and  acceptance  of  the  child, 
^the  Judge  treated  this  giving  and  taking 
i«  ceremony,  but  as  one  upon  which  alone 
f  defendant  could  not  rely.  The  jtidg- 
^t  of  the  Judge  is  far  from  clear,  arising 
iBi  the  use  of  the  words  ''  ceremonies  "  and 
■l^ioas  ceremonies."  He  treats  the  giving 
kfc  taking  as  a  ceremony,  but  whether  as  a 
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religious  ceremony  is  not  clear.  He  finds  that 
the  decision  of  the  Principal  Sudder  Amoen 
that  no  religious  ceremonies  were  perforttied 
was  correct,  and  afterwards  speaks  of  the 
same  finding  as  one  to  the  effect  that  no  cere- 
monies were  performed.  Looking  to  the 
fact  that  the  finding  of  the  Principal  Sadd«r 
Ameen  that  there  was  no  formal  giving  and 
taking  was  distinct,  and  in  addition  to  his 
finding  that  no  religious  ceremonies  were 
performed,  their  Lordships  think  that  tb^ 
Additional  Judge  did  not  try  or  determine 
the  issue  whether  there  was  a  formal  giving 
and  taking  notwithstanding  the  fourteenth 
ground  of  appeal  to  the  Judge.  This  being 
so,  it  appears  to  their  Lordships  that  the 
High  Court  were  in  error  in  deciding  the 
case  upon  the  ground  that  there  was  no  ad- 
tual  giving  and  actual  receiving  of  the  child. 

In  the  case  of  Sreemutty  Joymoney  Do#- 
see  vs,  Sreemutty  Sobosoonderee  Dossee 
(Fulton's  Reports  75),  it  was  held  by  the 
Supreme  Court  in  Calcutta,  that  amongst 
Sudras  no  religious  ceremony,  except  in  the 
case  of  marriage,  is  necessary. 

If  the  Judges  of  the  High  Court  consi* 
dered  that  this  suit  was  maintainable  if  there 
was  no  valid  adoption,  they  ought  to  b^VfC 
determined  whether,  in  the  case  of  Sudras, 
any  religious  ceremonies  were  necessary  (o 
render  an  adoption  valid ;  and  if  they  consi- 
dered that  religious  ceremonies  were  not 
necessary,  they  ought  to  have  directed  the 
Judge  to  try  whether  there  was  a  formfil 
delivery  of  the  child,  or  whether  the  defend- 
ant refused  to  deliver  him,  an  issue  upon 
which  the  defendant  had  appealed  to  this 
Judge  from  the  finding  of  the  Princlpsll 
Sudder  Ameen.  If  their  Lordships  thought 
that  this  suit  could  be  maintained,  thev  Would 
now  do  what  they  consider  the  High  Cdurt 
ought  to  have  done,  but  their  Lordships  do 
not  consider  that  this  suit  is  under  any  cir- 
cumstances maintainable. 

The  suit  is  not  to  set  aside  the  adoptton, 
or  to  declare  that  there  was  no  valid  adop- 
tion, and  thus  to  remove  a  doubt  as  to  the 
child's  title  to  the  estates.  It  is  merely  to 
set  aside  the  deeds.  They  were  not  actuall)r 
necessary  to  render  the  adoption  vaUd«  And 
if  they  be  set  aside,  the  defendant  or  th6 
child  may  prove  the  adoption  aliunde. 

It  was  stated  by  the  Principal  Saddal- 
Ameen  that  the  estates  of  the  plaintiff's 
deceased  husband  were  of  considerable  value, 
paying  a  rental  of  Rs.  40,000  a  year. 
The  suit  was  valued  at  only  Rs.  1,500. 
The  appeal  to  Her  Majesty  in  Council  was 
allowed  upon  the  giound  that  the  suH  iudl* 
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rectly  involved  a  claim  to  property  of  not 
Je83  value  than  Rs.  10,000.  The  defendant 
pleaded  that  the  suit  was  undervalued,  but 
the  Principal  Sudder  Ameen  held  that,  as 
the  pleader  of  the  defendant  had  not  argued 
the  point,  it  might  be  presumed  to  have  been 
given  up.  It  would  have  been  difficult  for 
the  defendant  to  contend  that  the  suit,  to 
have  the  deeds  declared  void  or  set  aside, 
was  of  greater  value  than  Rs.  1,500.  The 
case  was  accordingly  tried  as  a  suit  of  that 
value.  The  consequence  was  that  the  regu- 
lar appeal  went  to  the  Judge,  and  only  a 
special  appeal  to  the  High  Court.  If  the 
suit  had  been  valued  at  Rs.  5,000,  the 
appeal  to  the  High  Court  would  have  been  a 
regular  appeal,  in  which  they  and,  upon 
appeal. from  them,  this  tribunal  could  have 
examined  the  evidence,  and  determined  the 
issues  in  fact. 

If  a  decree  be  made  declaring  that  the 
deeds  are  invalid,  a  suit  may  siill  be  brought 
by  the  infant  to  try  his  title  to  the  estates ; 
and  in  that  suit  the  evidence  may  have  to  be 
weighed  by  the  High  Court,  and  afterwards 
by  the  Judicial  Committee  Of  the  Privy 
Council.  It  would  be  very  unsatisfactory  if 
the  deeds  should  be  declared  void  in  the 
present  suit,  and  the  adoption  should  after- 
wards be  upheld  in  a  suit  by  the  infant 
against  the  widow,  or  any  other  child  who, 
upon  the  faith  of  a  declaratory  decree  in  this 
suit,  may  be  given  to  the  plaintiff  in  adop- 
tion, and  be  adopted  by  her. 

No  fraud  on  the  part  of  the  defendant  has 
been  alleged  or  proved ;  all  that  has  been 
charged  against  him  is  that  he  refused  to 
give  the  child,  or  to  execute  a  deed  in  cancel- 
lation of  the  former  deeds. 

'  If  the  instruments  operated  merely  as 
agreements  to  give  and  accept  the  child  in 
adoption,  as  contended  by  the  plaintiff,  the 
breach  by  the  defendant  of  his  agreement  to 
,give  would  not  render  the  deeds  null  and 
'  void.  The  breach  of  an  agreement  by  one  of 
the  parties  thereto  is  a  good  ground  for  an 
action  for  damages  or  for  a  specific  perform- 
ance, but  it  does  not  render  the  contract 
void,  or  constitute  any  ground  for  setting  it 
aside,  or  for  declaring  it  to  be  null  and  void. 
The  cause  of  suit  is  stated  in  the  plaint  to 
have  arisen  on  the  lolh  Choitro  1272,  when  the 
defendant  "  denied  executing,"  meaning 
"  refused  to  execute,"  an  ikrarnama  in  can- 
cellation of  the  ikrarnamas  aforesaid.  One 
of  the  plaintiff's  objects,  as  stated  in  her 
plaint,  in  having  the  documents  set  aside,  was 
to  throw  off,  the  Jburthen  >yhich  was  on  her 


in  consequence  of  the  deeds.     The  Hijiii 
Court  says: — 

**  There  was  no  adoption.     The  natnaj 
father  of  the  child  now  refuses  to  carry 
his  intention  to  give  his  child  for  the  pu 
of  adoption.     But  the  deeds  are  capable 
being  at  any  time  used  by  him  or  his  sod 
prove  that  there  was  an  adoption.    U 
such  circumstances,  it  is  clear  that  the  plai 
iff  has  a  right  to  come  to  the  Court  to 
relief,  and  pray  to  have  the  deeds  decl 
void.     We  interfere  for  the  protection  of 
right  to  her  husband's  property  over  w 
those  deeds  would  cast  a  cloud,  which  it 
necessary     for    the    plaintiff's    security 
remove." 

Their  Lordships  have  already  alluded 
the  absence  of  any  allegation  or  proof 
fraud  on  the  part  of  the  defendant,  and 
to  the  absence  of  any  finding  by  the  Jui 
upon  the  issue  whether  the  defendant 
mally  gave  the  child^  or  refused  to  ddi 
him.     If  the  child  was  lawfully  adopted, 
estates  of  the  plaintiff's  deceased    husl 
vested  in  him  as  son  and  heir,  and  the  pi 
iff  ceased  to  have  the  estate  of  a  Hin 
widow  therein ;  she  also  ceased  to  have 
power  to  adopt  another  son  during  the 
of  the  child. 

It  has  been  held  that  under  the  1 5  and 
Vic,  c.  85,  s.  50,  a  declaratory  decree 
not  be  made  unless  plaintiff  would  be  en 
10   consequential   relief   if   he   asked  for* 
(Hooke  vs.  Lord  Kensington,  2  K.  and 
756).     The  1 5th  section  of  Act  VIII.  of  i 
is  in  similar  terms.     The  plaintiff,  upon 
facts   found,    is   not   entitled    to   any  n 
against  the  defendant.     It  has  been  sfa 
that,  treating  the  documents  as  mere 
ments  between  the  plaintiff  and  the  fatbeci 
the  child,  the  plaintiff  could  have  no  rig! 
maintain    the    present    suit.     Treating 
instruments  as  deeds  of  gift  and  ado; 
which  their  Lordships  consider  them  to 
there   is   no   consequential    relief  to   w 
the  plaintiff  would   be  entitled  against 
defendant   if  the    deeds  be   declared 
Though  deeds  of  gift  and  acceptance  are 
actually   necessary    for   the    validity   of 
adoption,  they  are  still  evidence  in  sn 
of  the  child's  title  as  an  adopted  son, 
his  rights  consequent  upon  the  adoption, 
a  case  of  conflicting  evidence  in  a  suit  bro 
on  behalf  of  the  child  against  an  ado 
mother  in  respect  of  her  deceased  hash 
estate,  a  declaration  by  her,  whether  by 
or  word  of  mouth,  that  she  had  adopted 
child  with  all  necessary  ceremonies.  w< 
strong  corroborative  evidence  in  the 
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vor.    In  the  present  case  there  was  con- 

iciing  evidence  as  to  the  fact  of  a  formal 

ving  and  taking,  as  well  as  to  the  fact  of 

performance  of  the  necessary   religious 

eraonies ;  and  even  upon  the  evidence  of 

plaintiff's  own  witnesses,    notwiihstand- 

the  allegation  in  the  plaint  that  the  child 

s  remained    in.  ihe  house  of  his  natural 

her,   it   appears    that  the  child,    whether 

[opted  or  not,  did  reside  for  some  lime  in 

house  of  the  plaintiff.     There  are  also 

ressions  in  the  letters  from  the  plaintiff's 

her,  from  which  it  might  be  inferred  that 

child  had  been  adopted,  and  that  the 

intiff  was  desirous  to  have   the  adoption 

lancelled.     Their  Lordships  express  no  opi- 

hoQ  upon  the  evidence  wiih  reference  to  the 

ct  of  adoption,  as  the  case  is  now  before 

em  merely  upon  appeal  from  a  decision  of 

e  High  Court  upon  special  appeal. 

It  is  not   a   matter  of  absolute  right   to 

Kain  a  declaratory  decree ;  it  is  discretionary 

ith  the  Court  to  grant  it  or  not,  and  in 

ery  case  the  Court  must  exercise  a  sound 

idgraent  as  to  whether  it  is  reasonable  or 

K,  under  all  the  circumstances  of  the  case, 

p  grant  the  relief  prayed  for.     There  is  so 

ch  more   danger  in  India  than  here  of 

sing  and  vexatious  litigation,  that  the 

arts  in  India  ought  to  be  most  careful  that 

re  declaratory  suits  be  not  converted  into  a 

w  and  mischievous  source  of  litigation. 

The  child  is  no  party  to  the  present  suit ; 

any  declaration  made  in  it  with  regard 

the  validity  or  invalidity  of  the  deeds  will 

be  binding  upon  him  if  a  suit  be  hereafter 

ught  on    his  behalf  against  the  present 

imiff  respeciing  the  estate  of  her  deceased 

and;  nor  would  it  be  binding   in  any 

between  the  child  and  the  reversionary 

!irs  of  the  deceased  husband  after  the  death 

the  plaintiff,    or  between  the  child  and 

other  child  who,  upon   the  faith  of  a 

laraiory  decree  in  this  suit,  may  hereafter 

given  in  adoption  or  adopted  by  the  widow, 

between  the  child  and  his  natural  brothers, 

any    other   person    who    may    hereafter 

*m  10   exclude   him    from   the   heritage 

his     natural     father's     property     upon 

ground  that  he  has  been  adopted  into 

her  family.     It  appears  to  their  Lordships 

I,  under    these  circumstances,  it   would 

be  exercising  a  sound  discretion,  even  if 

could  be  done,  to  order  the  deeds  to  be 

lied,  or  to  set  them  aside  or  to  declare 

void.     The  defendant  takes  no  interest 

er  ihe  deed  of  adoption.     A  declaration 

ing  upon  him  only  and  not  upon  the 

3d  wotild  be  worse  than  useless,  for  it 


would  not  protect  the  plaintiff,  or  any  child 
whom  she  may  adopt,  from  any  claims  on 
behalf  of  the  defendant's  son  to  the  estates ; 
and  it  might  induce  some  othier  person  to 
give  his  son  to  the  plaintiff  in  adoption,  and 
also  induce  the  plaintiff  to  adopt  another 
child  when  the  declaration  in  the  decree 
could  not  be  of  any  possible  use  to  them. 

If  the  defendant's 'son  was  adopted,  the 
defendant  had  no  power  to  cancel  the  deed, 
of  adoption,  or  to  give  the  plaintiff  per- 
mission to  adopt  another  son.  Nor  would 
his  refusal  to  send  back  to  the  plainti£E 
her  adopted  son,  or  the  fact  of  his  bar*- 
bouring  him  in  his  original  home  invalid-^ 
ate  the  adoption.  Whether  the  child  was 
adopted  or  not,  the  defendant  was  not  bound 
to  execute  a  deed  in  cancellation  of  the  for- 
mer documents,  and  his  refusal  to  execute  such 
a  deed  could  not  give  the  plaintiff  a  cause 
of  action  as  alleged  in  her  plaint,  or  rightly 
subject  the  defendant  to  the  costs  of  the 
sail  which  have  been  awarded  against  him. 

It  was  sugi;ested  that  a  suit  against  the 
father,  in  his  own  right  and  as  guardian  of 
his  minor  son,  was  tantamount  to  a  suit 
against  the  father  and  the  son.  But  that  is 
not  correct.  If  the  son  had  been  made  a 
co-defendant,  it  would  have  been  necessary 
to  have  a  guardian  appointed  for  him.  If 
the  child  was  adopted,  his  natural  father 
was  not  his  guardian.  In  a  suit  by  the 
plaintiff  to  sei  aside  the  deeds  upon  the 
ground  that  there  had  been  no  adoption,  the 
plaintiff  had  no  more  authority  to  constitute 
the  father  the  guardian  of  his  son,  by  suing 
him  as  guardian,  than  the  father  would  have' 
had  to  constituie  the  plaintiff  the  guardian 
of  the  child,  if  he  had  sued  her  for  a  declara- 
tion that  the  child  had  been  validly  adopted. 

This  is  not  a  mere  technical  objection.  If 
the  father  really  refused  to  give  the  child  in 
adoption,  because  he  did  not  desire  to  have 
him  adopted,  he  was  not  a  proper  person  to 
protect  the  child's  interest,  or  likely  to  make* 
the  best  case  on  his  behalf  in  a  suit  to 
declare  the  adoption  invalid.  In  making 
these  remarks  their  Lordships  do  not  desire 
to  impute  to  the  father,  in  the  present  case, 
any  neglect  of  his  son's  interests,  for  he 
appears  to  have  desired  to  establish  the  adop- 
tion, and  to  have  acted  properly  in  refusing 
to  execute  a  deed  of  cancellation  when  under 
the  belief,  whether  right  or  wrong,  that  the 
adoption  was  complete. 

The   law   is  clear   upon   the  subject  of* 
guardianship  of  male  minors. 

By  Act  No.  40  of  1858,  passed  before  this- 
suit  was  instituted,  it  was  enacted  that  the 
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care  of  the  persons  of  all  minors  (not  being 
European  British  subjects),  and  the  charge 
of  their  property,  shall  be  subject  to  the 
jurisdiction  of  tiie  Civil  Court ;  and  by  sec- 
tion 3  it  is  enacted  that,  where  the  property 
is  of  small  value,  the  Court  having  jurisdic- 
tion may  allow  any  relative  of  a  minor  to 
institute  or  defend  a  suit  in  his  behalf.  In 
other  cases  a  certificate* of  administration  is 
necessary. 

The  suit  must  be  treated  as  one  against 
the  defendant,  the  father,  alone  ;  and  for  the 
reasons  above  f^iven  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  decree 
of  the  High  Court,  and  the  decrees  of  both 
the  lower  Courts,  be  reversed,  and  that  the 
suit  be  dismissed,  and  that  the  plaintiff  (the 
respondent)  do  pay  to  the  defendant  (the 
appellant)  the  costs  of  this  appeal  and  the 
costs  in  all  the  lower  Courts. 

It  is  hardly  necessary  to  add  that  this 
decision  will  be  no  bar  to  the  trial  of  the 
question  whether  the  child  was  or  was  not 
duly  adopted  in  any  suit  properly  framed  for 
that  purpose. 


The  2ist  January  1873. 

Preseni  : 

Sir  James  W.  Colvile.  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Robert  P. 
Coliier. 

Jajg^eer  Tenure— Possessory  Action — Onus  Pro- 

bandi. 

On  Appeal  from  ihe  High  Court  of  Judi- 
cature ai  Fort  William  in  BengaL* 

Maharajah  Juggernaih  Sahee  arid  another 

versus 

Mussumut  Ahlad  Kowur  and  others. 

In  a  suit  to  recover  possession  of  certain  lands  upon 
the  |{iiound  that  they  were  {^ranted  as  a  jajfeer  tenure 
by  plaintifPs  ancestor  to  one  P  and  his  lineal  descen- 
dants^ and  that  such  descendant  had  failed  : 

Held  that  it  was  necessary  for  plaintiff  to  prove  the 
grant  alleged  in  his  plaint,  without  which  no  cause  of 
action  would  have  been  shown  ;  and  as  the  tenure  was 
created  in  the  proper  and  usual  manner,  i.  e.,  by  pottah 
and  kubooleut,  the  latter  would  be  in  the  possession  of 
plaiotiff's  ancestors.  As  this  was  not  produced,  no 
secondary  evidence  given  of  it,  and  no  foundation  laid 
for  giving  such  evidence,  it  was  unnecessary  to  go  fur- 
ther into  plaintiff's  case. 

This  was  a  suit  brought  by  the  plaintiff  10 
r^over  possession  of  certain  lands  upon  the 

•  From  the  judgment  of  Loch  and  Glover,  J  J.,  in 
Regular  Appeal  No.  279  of  1S67,  decided  19th  May 


ground  that  those  lands  were  granted  by  vt 
ancestor  of  his   to   one   Pryag  Roy  10  bi 
held  in  jageer  tenure,  that  is,  to  Pryag 
and  bis  lineal  descendants,  that  Pryag  R07I 
lineal  descendant  had  failed,  and  therefi 
the  plaintiff  was  entitled  to  resume  possess! 

A  good  deal  has  been  said  on  the  sul 
of  the  burden  of  proof  in  this  case.    It 
manifest  that  the  plaintiff  could  not,  by  m 
alleging  that  a  grant  had  been  made,  and 
that  grant   had   failed,   entitle  himself  to 
decree  ;  some  burden  of  proof  must  rest  a 
him  ;   and   the   only  real  question  is, 
amount  of  proof  could  be  reasonably  expea 
from  him,  so  as  to  shift  the  burden  of  p 
upon  the  defendants.     Their  Lordships 
clearly  of  opinion  that  it  was  necessary 
him  to  prove  the  grant  which  he  alleged 
his  plaint,  without  which  the  plaint  would  b; 
shown  no  cause  of  action,  namely,  a  grant 
Pryag  Roy ;  for  on  whomsoever  the  bi 
of  proof  may  lie  with  respect  to  the 
quent  part  of  the  case,  whether  it  lies  00 
plaintiff   to   prove  that   the  descendants 
Pryag  Roy  had  failed,  or  upon  the  defi 
am  to  prove  that  they  still  lived,  it  is 
sary  to  ascertain  to  whom  the  grant  was 
in  order  to  determine  the  subsequent  qu 
to  be  tried,  namely,  whose  descendants  b; 
or  have  not  failed. 

It  appears  by  the  plaintiff's  own  shovi 
that  this  tenure  was  created  in  the  proper 
usual  manner,  namely,  by  a  pottah  and  ku 
lent,  the  pottah  being  the  grant  itself,  vi 
would  be  presumed  to  be  in  the  possession 
the  defendants — the  kubobleut  bemg  also 
original    document,    whereby    the 
acknowledges  the  grant,  and  that  he 
upon  the  terms  of  the  grant ;  this  would 
in  the   possession   of  the   ancestors  of 
plaintiff,  and  would  be  expected  to  t>e  f < 
among  his  muniments  of  title.     The  plai; 
alleges  that  such  a  kubooleut  did  exist,  bat 
has  failed  to  give  any  proof  of  it  wbate 
He  has  not  produced  the  kubooleut;  he 
not  given  secondary  evidence  of  it;  be 
not  even  laid  the  foundation  for  giving  s 
dary  evidence,  if  he  had  secondary  evide 
of  it  in  his  possession.     He  does  not  call 
body  who  has  the  custody  of  his  muni 
of  title,  or  who  is  acquainted  with  tbem 
with  their  place  of  custody,  for  the  purj 
of  showing  that  search  has  been  made, 
that   no   such    kubooleut   has   been  foi 
Indeed,  it  is  not  inconsistent  with  the  pi 
iff 's  case  that  such  a  kubooleut  or  s  jme  k 
lent  under  which  this  property,  was  grs 
may  at  this  moment  be  in  his  possession, 
has  contented  himself  with  puUing  in  c 
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mm\  proceedings   instituted  by  him   in 
against  his  then  Canoongoe.  wherein  he 
Lined  that  the  Canoongoe  had  abstract- 
lis  records.     It  appears  by  those   pro- 
ngs that  the  Canoongoe  was  convicted 
sentenced    to    imprisonment    until    he 
deliver  them  up,  but  it  is  not  shown 
I  that  sentence  was  ever  executed ;  or,  if 
buted  to  any  extent,  whether  it  had  or 
root  the  effect  of  inducing  the  Canoongoe 
Qp  all  or  any  ot  the  records.     But  it 
appear  from  this  proceeding,  that,  at 
inLs,  according  to  the  plaintiff's  showing, 
^kabooleut  was  in  existence  at  no  very 
time,  namely,  in  the  year  184.2;  and 
ipears  to   their    Lordships    that    there 
be,  or  ought  to  be,  no  very  great  diffi- 
in  proving  that  such  a  kubooleut  did 
exist,  and  that  it  was  one  of  the  docu- 
[Which  were  abstracted  by  the  Canoongoe 
ideed,  it  were  so  abstracted) ;  because 
criminal  proceedings  no  less  than 
witnesses   were   called,    who   gave    a 
iial  description  of  the  documents  said  to  be 
ted,  though  they  do  not,  indeed,  spe- 
this.    None  of  these  witnesses  are  now 
I,  nor  is  any  explanation  given  of  their 
;ing  called.     It  is  not  shown  whether 
jlare  dead  or  absent,  or  whether  it  is  im- 
labie  to  call  them  ;  and  the  plaintiff  him- 
fbo  instituted  these  very  proceedings, 
who  may  be  supposed  to  be  cognizant  of 
iment  of  snch  importance,  if  it  existed 
his  records,  does  not  think  fit  himself 
re  evidence, 
fnder  these    circumstances   there   is   an 
failure  of  proof  of  the  kubooleut.     No 
»ce,    either    primary    or  secondary,  is 
of  it,  nor  indeed,  as  before  observed, 
leven  the  foundation  been  laid  for  giving 
lary  evidence. 

it  has  been  contended  on  the  part  of  the 

tiff  that  the  absence  of  this  proof  may 

ipplied  by  other  evidence  in  the  case. 

said  that  the  nature  of  the  tenure  is 

id  by  the  admissioiis  of  the  defendants, 

w  far  their  Lordships  are  disposed  to 

with  the  Counsel  for  the  plaintiff.     But 

it  is  further  alleged  that  it  has  been 

that  Pryag  Roy  was  the  first  person 

^possession    of   this   property    under   the 

And  if  it  had  appeared  that   Pryag 

'was,  in  fact,  the  first  jageerdar  in  possession 

property,  and  that  it  had  descended 

Pryag  Roy  through  father  and  son  to 

flaw  owner,  Deo  Persaud,  then  it  might 

been  that  some  evidence  was  given  of 

(aatore  of  the  tenure  and  of  the  person 

it  was  granted,  independently  of 


the  kubooleut,  so  as  to  shift  the  proof  upon 
the  defendants  ;  but  their  Lordships  are  of 
opinion  that  it  is  not  proved  that  Pryag  Roy 
was  the  person  originally  in  possession,  and 
that,  therefore,  the  absence  of  the  kubooleut 
is  not  supplied  by  evidence  of  the  description 
referred  to. 

That  being  so,  in  their  Lordships'  opinion, 
the  plaintiff  has  altogether  failed  to  prove 
the  very  foundation  of  his  case,  namely,  the 
grant  to  Pryag  Roy ;  and  therefore  it  becomes 
unnecessary  to  consider  the  questions  which 
would  have  arisen  if  he  had  given  this  proof. 
It  becomes  unnecessary  to  determine  whether 
or  not  the  descendants  of  Pryag  Roy  have 
failed,  or  on  whom  the  burden  of  proof  lies 
with  respect  to  this  issue.  It  is  unnecessary 
to  determine  whether  or  not  the  defendants 
have  shown  that  the  grant  was,  as  they 
allege,  made  to  Anund  Roy,  nor  to  determine 
the  truth  or  falsehood  of  the  charge  of 
forgery  which  has  been  preferred  against 
them.  If,  indeed,  the  plaintiff  had  given  any 
evidence  whatever  whereby  he  brought 
himself  into  Court,  then  the  conduct  of  the 
defendants  might  have  been  material,  for,  in 
such  a  case,  proof  of  the  fraud  and  forgery  on 
their  part  might  have  assisted  the  plaintiff's 
proof  ;  but,  until  the  plaintiff  has  given  evi- 
dence sufficient  10  bring  himself  into  Court, 
all  the  subsequent  questions  become  immate- 
rial and  unnecessary  to  be  inquired  into. 
This  their  Lordships  understand  to  have, 
been  substantially  the  view  of  the  High 
Court,  who  declined  to  go  into  these  ques- 
tions. 

For  these  reasons  their  Lordships  are  of 
opinion  that  the  plaintiff  has  failed  to  prove 
his  case,  and  that  the  judgment  of  the  High 
Court  is  right ;  and  they  will  humbly  advise 
Her  Majesty  that  the  judgment  of  the  High 
Court  be  affirmed,  and  this  appeal  dismissed, 
with  costs. 


The  24th  January    1873. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  Smith,  and  Sir  Lawrence  Peel. 

Enhancement— Nolice— Middleman  —  Allimon 
—Act  X.  of  1859,  s.  17— Reg.  XI.  of  1825, 
s.  4,  cl.  z. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  WHliam  in  Bengal,* 

•  From  the  judgment  of  Bayley  and  Phcar,  JJ.,  in 
Regular  Appeal  No.  213  of  1667,  decided  3rd  January 
1S68— 9  W.  R.  65. 
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Soorasoonderee  Dabea  and  another,  repre- 
seniaiives  of  the  late  Gopal  Lall  Thakoor, 

versus 
Golam  Ali. 

In  a  suit  for  arrears  of  rent  in  pursuance  of  a  notice 
of  enhancement,  where  it  was  admitted  that  defendant 
was  entitled  to  a  perpetual  rig'ht  of  occupancy  so  lont;  | 
as  he  paid  the  proper  rent,  and  also  that  he  wa*^  a  middle-  | 
man,  and  not  a  cultivator ;  and  it  appeared  from  the  : 
kubooleut  that  a  howaldaree  amulnama  had  been  {^rant- 
ed at  defendant's  request,   without   any    rent   for   the 
first  year,  at  varyinjr  rates  less  than  Rs.  5  a  kanee  up 
to  1264,  and  at  the  fixed  rate  of  Ks.  5  per  kanec  in  and 
after  that  year  : 

Held  that  it  could  not  have  been  intended  that 
Rs.  5  should  be  the  rent  for  that  year  only,  but  that 
the  more  reasonable  construction  was  that  that  was  to 
be  the  rent  per  annum  durinjj  the  remainder  of  the  hold- 
inff,  and  that  consequently  the  rent  was  not  liable  to 
eDhancemcnt  beyond  Rs.  5  a  kanec. 

Held  that  defendant  might  be  liable  under  Ret^f. 
XI.  of  1S25,  s.  4,  cl.  I,  but  not  in  this  suit  which  was 
under  Act  X.  of  1859,  s.  17.  If  liable  to  enhancement 
at  all,  bis  rent  could  only  be  enhanced  accordinyf  to  the 
pergunnah-rate  payable  by  similar  holders. 

A  suit  to  enhance  being-  very  different  from  a  suit  to 
recover  arrears  of  rent  at  the  rate  originally  fixed,  held 
that  plaintiff  was  not  entitled  to  a  decree  in  this  suit 
for  the  rent  of  1272'  at  the  rate  fixed  in  the   kubooleut. 

The  appellants  are  the  executors  and  re- 
presentatives of  Gopal  LallThakoordeceased, 
who  was  the  plaintiff  in  the  suit  below. 

The  appeal  is  from  a  decision  of  a  Divi- 
sion Bench  of  the  High  Court  in  Bengal, 
overruling  a  decision  given  in  favor  of  the 
plaintiff  by  the  Deputy  Collector  of  Mada- 
reepore,  Zillah  Backergunge. 

The  suit  was  brought  on  the  12th  July 
1866,  to  recover  ihe  sum  of  Rs.  5,120  for 
arrears  of  rent  for  the  year  1272,  in  pursu- 
ance of  a  notice  of  enhancement  served  under 
the  provisions  of  section  13,  Act  X.  of  1859, 
together  with  interest  thereon,  amounting 
altogether  to  the  sum  of  Rs.-  5,613-13-10, 
with  costs  and  future  interest. 

The  grounds  of  enhancement  relied  upon 
by  the  plaintiff  were:  ist,  that  the  value  of 
the  produce  and  the  productive  powers  of 
the  land  had  increased  otherwise  than  by 
the  agency  or  at  the  expense  of  the  defend- 
ant ;  and,  2ndly,  that  the  quantity  of  land 
held  by  the  defendant  was  greater  than  the 
quantity  for  which  rent  had  been  previously 
paid  by  him. 

The  excess  as  regards  the  quantity  of  land 
held  by  the  defendant,  and  in  respect  of  which 
enhancement  was  claimed,  consisted  partly 
of  lands  within  the  boundaries  described  in 
the  kubooleut  under  which  ihe  defendant 
held,  partly  of  lands  subsequently  added 
thereto  by  alluvion. 

It  is  necessary  to  consider,  ist,  whether 
the  defendant  is   liable  to   enhancement; 


2ndly,  if  liable,  whether  he  was  liable  to  bs 
enhanced  as  a  middleman  or  as  a  ryot ;  audi 
3rdly,  if  liable  only  as  a  middleman,  whetitfj 
he  was  liable  to  be  enhanced  in  the  maonl 
and  to  the  extent  claimed  by  the  notice.      \ 

The  defendant  produced  a  document  potfj 
porting  to  be  a  pottah  executed  by  the  plai 
iff.     It  was  contended  on  the  part  of 
plaintiff,  and  found  by  the  Deputy  ColK 
that   the   document   was   a   forsrenr.    Tl 
Lordships  are  of  opinion  that  the  High  Cc 
was  right  in  holding  that  it  was  not  maiei 
to  determine  whether  the  alleged  pottah 
a  forgery  or  not,  for  a  kubooleut,  dated 
4th  Bhadro  1260,  signed  by  the  defends 
was  produced  on  the  pan  of  the   plaint^ 
and  was  admitted  by  the  defendant  to  be! 
genuine  document.    That  document  showsl 
nature  and  terms  of  the  defendant's  holdii 
it  is  set  out  at  page  94  of  the  record, 
that  instrument,  after  reciting  that,  within 
chur  formed  on  the  site  of  the  old  dilavi: 
lands  of  the  villages  of  Panchcotee  and  Chi 
Panchcotee,  &c.,  bounded  as  therein  m\ 
tioned,  there  were  about  8  drones  6  kai 
and  8  gundas   of  jungle    waste  land  fit 
culiivAtion,   for   8    annas    whereof,    viz^ 
drones  3  kanees  and  16  cowries,  the  defa 
ant    had    applied   for  a  howaladaree 
nama,    at     a    rate    of    rent   of    Rs.   5 
kanee,  without  any  rent  for  the  then  pi 
year  1260;  at  the  rate  of  Re.   i  per  fc 
for   the   year    1261;   at   the   rate  of   Rs. 
per  kanee  for  the  year  1262  ;  at  the  rate 
Rs.   3   per  kanee  for  the   year    1 263 ; 
at  the  full  customary  rate  of  Rs.  5  for 
year   1264,  it  was  declared  by  the  defendi 
that  for  4  drones  3  kanees  and  4  gundasl 
land  within  the  boundaries  therein  menU( 
ihe  said  Gopal  Lall  Thakoor  had  granted: 
howaladaree    amulnama    according   to 
prayer  contained  in  the  said  application, 
the  defendant  then  agreed  as  follows  :— 

"  We  shall  till  and  cultivate  the  d.  4  L 
g.  4  (four  drones  three  kanees  and  sij 
cowries)   of   land   situate   within   the  boi 
daries    aforesaid,    less    rukba,    at    the 
of   g.  4   (sixteen  cowries)   per   kanee,  m 
k.  1 1  g.  4  (eleven  kanees  and  sixteen  cowrii 
that  is,  d.  3  k.  8  (three   drones   and  eij 
kanees),  and  hold  during  the  year  1260 
out  any  rent,  after  which  we  shall  contii 
to  pay  as  rent  according  to  the  instalnw 
mentioned  below,  year  by  year,  and  m< 
by  month — in  ihe  year  1261,  Rs.  56  (1 
six),  being  at  the  rate  of  i  rupee  per  kan« 
in  the  year  1262,  Rs.  112  (one  hundred 
twelve),  being  at  the  rate  of  Rs.  2  per  kaal 
in  the  year  1263,  Rs.  168  (one  hundred 
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^-eighij,  being  at  the  rale  of  Rs.  3  per 
inee ;  and  in  the  year  1264,  Rs.  280  (two 
bdred  and  eighty),  being  at  the  full  cus- 
piary  rate  of  Rs.  5  per  kanee.  We  will  not 
ike  any  objections  or  excuses  on  the  ground 
tdroaght,    inundation,    death   of    tenants, 

Eionding  of  them,  sardy  land,  fitness  or 
tness  for  cultivation,  cultivated  or  not 
jlivated.  and  the  like,  and  even,  if  we  do, 
^  shall  not  be  admitted.  In  the  e^ent 
|»oar  making  default  in  paying  our  rent 
pording  to  the  instalments;,  we  will  pay  the 

rtear  due  with  interest  at  the  rate  of  i  (one) 
ftt  pe^  cent,  per  mensem  on  the  lapsed 
Iments.  Should  we  neglect  to  do  so, 
arrear  will  be  realized  with  interest 
^ding  to  the  law  for  the  lime  'being  in 
lice.  After  the-  month  of  Pons  of  the  year 
fn  (twelve  hundred  and  sixty-one)  notice 
i  15  days  will  be  issued  to  us  from  your 
fee  to  file  a  kubooleut,  specifying  the  quan- 
^  of  land  and  amount  of  rent,  according 
measurement  as  per  boun^laries.  In  the 
)pBti  of  our  not  attending  before  the  Ameen 
^  may  be  deputed  to  make  the  measure- 
lot,  and  causing  the  measurement  to  be 
|de  and  the  rent  to  hs:  fixed,  the  measure- 
pit  will  be  made  in  our  absence,  and 
jpOever  quantity  of  land  may  be  found 
't  measurement  to  be  cultivated  or  fit  for 
privation,  we  shall  be  taken  to  have 
|epled  and  engaged  for,  as  part  and  parcel 
^this  howala;  out  of  the  same,  the  culti- 
|ed  land    in  excess  of  the  quantity  men- 

Ked  above,  less  rukba,  shall  be  charged 
i  rent,  which  being  added  to  the  rent  fixed 
rates  mentioned  above,  we  will  pay 
the  year  1261.  We  will  take  a  pottah 
ding  to  the  practice  of  your  zemin- 
ly  office  after  executing  a  kubooleut,  spe- 
gr  the  total  quantity  of  land  measured, 
lb  the  rent  thereof,  at  the  rates  mentioned 
bve  and  progressive  rates,  being  exempt 
imthe  payment  of  rent  for  two  years  in  re- 
^of  lands  fit  for  cultivation,  continue  to  pay 
ift  according  to  the  instalments  and  condi- 
|bs  mentioned  in  the  kubooleut.  We  shall 
jl  be  able  to  make  any  excuse  or  objection 
kreto,  and  even,  if  we  do,  they  shall  not 
^admitted.  To  this  effect  we  execute  this 
Ibooleot,  having  received  the  howaladaree 

enama.     Dated  the  4th  Bhadro  1260." 
was  admitted  on  the  part  of  the  appel- 
^  that  the   defendant  was  entitled   to  a 
tual   right   of  occupancy    so    long   as 

eid  the  rent  which  the  appellant  h  id 
^  It  to  demand  ;  but  it  was  contended 
Iriits  behalf  that  the  rent  was  not  fixed 
food  the  year  1264,  and  was,  therefore. 


subject  to  enhancement  after  that  date.  The  ' 
defendant  was  a  middleman  and  not  a  culti- 
vator of  the  land.  By  the  express  terms  of 
the  kubooleut  he  was  to  have  a  howaldaree 
allowance  at  the  rate  of  4  gundas  per  kanee, 
and  he  agreed  to  make  no  objection  or 
excuse  in  regard  to  the  payment  of  rent  on 
account  of  the  death  or  absconding  of  tenants. 
Indeed,  it  was  admitted  that  the  holder  was 
a  middleman  and  not  a  cultivator  of  the  land 
himself.  In  his  judgment  the  Principal 
Sudder  Ameen  said :  *'  It  is  admitted  that 
the  holder  is  a  middleman  ryot ; "  and  he 
held  that  the  tenure  of  the  defendant  was 
nothing  more  than  a  right  of  Occupancy,  and 
that  he  was  liable  to  enhancement  under 
section  17,  Act  X.  of  1859, 

He  said:  "The  tenant  or  holder  of  such 
a  tenure  is,  strictly  speaking,  a  ryot,  with  a 
right  of  occupancy,  whether  he  cultivates 
the  land  himself,  or  sublets  to  others,  and  is 
a  middleman.  For  enhancement  of  such  a 
tenure  there  is  no  other  law  but  section  17 
of  Act  X.  of  1859,  which  is  necessarily 
applicable ;  notice  under  clauses  2  and  3  of 
section  17  served  on  the  defendants,  under 
section  13  of  the  Act,  is,  therefore,  valid  at 
law." 

Having  held  that  the  rent  was  subject  to 
enhancement,  he  proceeded  to  try  to  what 
extent  it  ought  to  be  enhanced.  There  was 
a  contest  before  him  as  to  what  quantity  was 
within  the  boundaries  specified  in  the  kuboo- 
leut; but  he  considered  it  entirely  immate- 
rial, and  held  that  all  the  cultivable  lands, 
whether  included  within  the  boundaries  or 
not,  ought  to  be  assessed  at  the  same  rate. 
He  found  that,  instead  of  Rs.  5  per  kanee  (the 
plaintiff  having  claimed  16  by  his  notice), 
the  rent  ought  to  be  10  rupees  10  annas; 
and  after  deducting  the  howaladaree  allow- 
ance at  the  rate  mentioned  in  the  kubooleut, 
there  were  16  drones  10  kanees  and  17 
gundas  of  culturable  land  fit  for  assessment 
(p.  415),  and  that  the  jumma,  according  to 
that  rate,  was  Rs.  2,881,  1 1  annas  7  pie.  He 
held  that  the  defendant,  being  a  middleman, 
ought  to  have  an  allowance  of  10  per  cent. 
for  collection.  Deducting  that  allowance,  he 
considered  thatthe  jumma  should  be  enhanced 
to  Rs.  2,599,  12  annas  11  pie,  and  gave  the 
plaintiff  a  decree  for  the  amount,  with  inter- 
est. 

Upon  appeal  from  that  decision,  the  High 
Court  held  that,  according  to  the  terms  of 
the  kubooleut,  there  was  a  grant  from  the 
plaintiff  to  the  defendant  of  a  permanent 
tenure  at  a  fixed  rate  of  rent,  and  that  the 
plaintiff's  suit  ought  to  be  dismissed. 
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Mr.  Justice  Bayley,  in  delivering  his  juclg- 
-ment,  said : — 

''It  is  impossible,  1  think,  to  read  this 
kubooleut  without  coming  to  the  conclusion 
that  the  intention  of  the  parties  was  that  the 
lessee  should  clear  and  cultivate  jungle  waste 
on  the  terms  of  merely  rent-free,  or  partly 
progressive  jumma  allowed  in  those  cases 
(and  not  in  the  case  of  cultivated  lands),  and 
that  the  full  customary  rent  of  Rs.  5  per 
kanee  from  1264  was  thereafter  to  be  paid. 
1  cannot  think  it  reasonable  or  borne  out  by 
the  deed  that  the  lessor  intended  to  prescribe, 
or  the  lessee  intended  to  accept,  terms  such 
as  that  the  lessee  should  bear  all  the  expense 
and  trouble  of  reclamation,  and  having  done 
so,  was,  in  the  first  year  after  the  full  rent 
would  be  paid,  viz.,  after  1264,  to  be  liable 
to  make  over  the  reclaimed  land  to  his  lessor, 
or  to  have  it  in  1265  enhanced  to  the  highest 
rates  of  neighbouring  cultivated  lands  as  to 
which  no  jungle  waste  had  to  be  cleared." 

The  kubooleut  did  not  contain  the  term 
"  mokurruree,**orthe  words  "  from  generation 
to  generation,"  or  any  word  to  that  effect,  and 
the  kubooleut  was  one  of  modern  date,  and 
there  was  not,  as  in  Dhunput  Singh's  case,* 
any  long  uninterrupted  enjoyment  at  a  fixed 
unvarying  rent.  It  was  however  admitted 
by  both  parties  on  argument  that  the  tenure 
was  a  permanent  one.  It  is  unnecessary  for 
their  Lordships  to  express  any  opinion  upon 
that  point,  and  they,  therefore,  abstain  from 
doing  so.  Looking  at  the  words  of  the 
kubooleut,  their  Lordships  are  of  opinion  that 
it  was  the  intention  of  the  parties  that,  in 
and  after  the  year  1264,  the  defendant  should 
bold  at  the  fixed  rent  of  Rs.  5  per  kanee,  and 
ihat  consequently  the  rent  was  not  liable  to 
enhancement  beyond  that  rate.  It  appears 
from  the  recital  in  the  kubooleut  that  the 
defendant  applied  for  a  howaldaree  amulnama 
at  the  rate  of  Rs.  5  a  kanee  without  any 
rent  for  the  year  1260,  and  at  varying  rates 
less  than  Rs.  5  a  kanee  up  to,  and  inclusive 
ofi  1264,  and  that  a  howaldaree  amulnama 
had  been  granted  according  to  the  defendant's 
prayer.  The  rent  was  to  be  payable  by  cer- 
tain instalments,  and  the  defendant  agreed  to 
pay  it  after  1260,  year  by  year,  and  month 
by  month,  according  to  the  instalments  men- 
tioned in  the  kubooleut.  In  applying  for  an 
amulnama  at  the  rate  of  Rs.  5  a  kanee, 
it  could  not  have  been  intended  that  the 
Rs.  5  should  be  the  rent  for  the  year  1 264 
only  ;  it  is  a  much  more  reasonable  construc- 
tion to  hold  that  Rs.  5  a  kanee  was  intend- 

•  9  W.  R.,  P.  C,  3. 


ed  to  be  the  rent  for  1264,  and  daring 
remainder  of  the  holding.     The  defeiw 
as  a  middleman,  might  be  ruined  if  he 
liable  to  have  his  rent  enhanced  in  the 
ner  contended  for  by  the  plaintiff.     By 
terms   of   the    notice    it   was    proposed 
enhance  his  rent  from  Rs.  280,  the  am( 
fixed  for  the  year  1264,  to  Rs.  5,120 
the  year  1272.     The  notice  was  dated 
19th  Cheyt    1271,  and  was   served  on 
25ih  or  26th,  not  many  days  before  the 
of  that  month.     It  does  not  appear  what 
the  defendant  was  receiving  from  his 
but  he  could  scarcely  have  had  time  be! 
the  end  of  the  month  of  Cheyt  to  serve' 
ryots  with  notices  of  enhancement  for  la] 
yet,  according  to  section  13,  any  notice 
him  to  his  ryots  to  be  available  for  1^ 
must  have  been  given  before  the  end  of  CI 
1271. 

Their  Lordships  are  of  opinion  that 
rent  was  not  subject  to  enhancement  bej 
Rs.    5  a  kanee.     The  defendant  might 
liable  under  Regulation  XI.  of  1825,  ch 
of  section  4,  to  pay  rent  for  the  lands  gati 
by  alluvion  ;  but  this  is|not  a  suit  merel 
recover  rent  for  those  lands,  or  to  assess 
but  it  is  a  suit  to  enhance  the  rent  of 
defendant,  under  section  17,  Act  X  of  il 
upon    the    ground    that    he    was    liable] 
enhancement  under  that  section.  The  del 
ant  was  a  middleman,  and  not  a  ryot,  hat 
a  right  of  occupancy  within  the  meanii 
section    17,    Act   X.  of   1859,   or  liable: 
enhancement  under  that  section.     If  liabl 
enhancement  at  all,  he  could  only  be  enhs 
according  to  the  pergunnah-rate  of  the 
payable  by  similar  holders.  (Dhunput  Sii 
case,  1 1  Moore's  Indian  Appeal  Cases, 
265,*  and  the  case  there  cited  with  appi 
tion.) 

Their  Lordships  consider  that  this 
tion  is  fatal  to  the  whole  of  the  plaintiffs 
In  Dhunput  Singh's  case  it  was  said  :  ''' 
assess  an  intermediate  tenant  according  to  I 
rent  paid  by  ryots,  must  necessarily  depi 
him  of  all  beneficial  interest  in  his  tenui 
According  to  the  tenure  of  the  defendant 
the  present  case,  he  was  not  to  make  any 
jections  on  the  ground  of  drought,  inundat 
death  of  tenants,  absconding  of  them, 
land,  fitness  or  unfitness  for  cultivation, 
tivated  or  not  cultivated,  or  the  like, 
could  not  at  any  rate  be  liable  to  any  hij 
rent  thar^  holders  of  tenures  upon  those 

In  the  present  case,  if  the  defendant 
liable,  under  clause  3  of  section  17,  la^ 

•  9  W.  R.,  P.  C,  3. 
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8sed  for  land  gained  byalluvion  beyond  the 
ndaries  mentioned  in  the  kubooleut,  upon 
ground  that  the  land  held  by  him  had 
n  foand  upon  measurement  to  be  more 
that  for  which  he  had  previously  paid 
t,  be  would  be  liable  to  pay  rent  for  the 
d  outside  the  boundaries  mentioned  in  the 
booleut,  even  though  it  might  be  sandy  or 
fit  for  cultivation. 

It  was  contended  on  the  part  of  the  ap- 
ints  that,  even  if  they  were  not  entitled 
enhance  the  rent,  they  were  entitled  to 

:over  rent  at  the  rate  specified  in  the 
ileut.     Their  Lordships  are  of  opinion 

\i  a  suit  to  enhance  is  very  different  from 
lit  to  recover  arrears  of  rent  at  the  rate 

iginally  fixed,  and  that  it  is  founded  entire- 

upon  different  principles.  To  a  suit  for 
mcement  it  would  be  no  bar  to  plead  that 

arrears  according  to  the  original  rate  had 
paid.     No  issue  was  raised,  nor  could 

[issue  have  been  properly  raised  in  this 
as  to    whether   the   rent   for    1272    at 

te  rate  specified  in  the  kubooleut  had  been 

id  or  satisfied  ;  nor  is  there  anything  in  the 
to  show  whether  it  has  been  paid  or  not. 
»r  Lordships  are  of  opinion  that  the 
itiff  is  not  entitled  to  a  decree  in  this 
for  the  rent  of  1272  at  the  rate  fixed  by 
kubooleut.  They  concur  with  the  High 
in  thinking  that  the  present  suit  ought 

be  dismissed  with  costs,  and  they  will 
ifore  humbly  advise  Her  Majesty  that 
decree  of  the  High  Court  be  affirmed 
the  costs  of  this  appeal. 


The  7ih  February  1873. 

Present  : 

be  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 


pnreyance  to  Mookhtear  without  Consideration 
—Pleading— Vendor's  Fraud. 


Cases  Nos.  514  and  516  of  1872. 

w/    Appeals    from    a    decision    passed 
the  Subordinate  Judge  of  Bhaugulpore^ 
^td  the  21  St  December   i8jiy  affirming 
^decision  of  the  Moonsiff  of  Soorujgurfah^ 
%ttd  the   20th  September  iSdg. 

Vol.  XIX. 


Lalla  Huree  1^11  and  another  (Plaintiffs), 

Appellants, 


versus 

Kooldeep   Singh   and  others  (Defendants), 

Respondents. 

Mr,   C,   Gregory  and  Moonshee  Mahomed 
Yusuf  for  Appellants. 

Baboos    Annoda     Pershad    Banerjee    and 
Anund  Chunder  Ghossal  for  Respondents. 

On  25th  July  1866,  \f  C  K  executed  a  kobala  purport* 
ingf  to  convey  certain  properties  toR  L|(her  mookhtear) 
whose  representative  (appellant  in  Case  No.  514)  by  a 
deed,  dated  15th  September  1867,  conveyed  a  portion  of 
the  property  to  the  appellant  in  Case  No.  5 16,  who  now 
claims  to  be  the  prior  purchaser  for  valuable  considera* 
tion  without  notice.  By  deed  dated  17th  September  1867, 
M  C  K  conveyed  the  property  to  respondents  who  were 
in  receipt  of  rents  at  the  time  when  the  two  appellants 
instituted  suits  to  recover  (>ossession  of  the  property,  and 
to  set  aside  the  deed,  the  ticcadar  and  M  C  K  beinif  also 
made  defendants. 

Held  that  the  conveyance  by  the  native  lady  to  her 
mookhtear  without  consideration  could  not  be  upheld,  for 
to  uphold  it  would  be  a  denial  of  justice  and  contrary  to 
sound  policy,  even  if  the  grantor  as  plaintiff  sued  the 
mookhtear  as  defendant  to  set  it  aside.  Still  less  could 
it  be  upheld  in  a  case  like  this,  where  the  parties  plead- 
ing the  fraud  were  defendants  and  in  possession. 

Pontifex,  J, — These  two  cases  were 
originally  heard  together  before  the  Moon- 
siff.  They  were  subsequently  heard  on 
appeal  together,  and  have  twice  before  the 
present  occasion  been  brought  together  before 
the  High  Court  on  special  appeal,  and  twice 
remanded.  On  each  occasion  they  have  been 
treated  as  depending  on  each  other,  and  one 
judgment  only  has  been  passed  in  both  cases. 
The  same  grounds  of  appeal  have  been  taken 
in  each  case  in  the  present  applications  to 
the  High  Court  in  special  appeal;  but  in 
argument  Mr.  Gregory,  who  appears  for  the 
appellants  in  each  appeal,  has  endeavoured  to 
distinguish  between  the  two  cases,  and  now 
for  the  first  time  raises  the  question  that 
No.  516  does  not  depend  upon  No.  514,  and 
urges  that  the  real  point  in  No.  516  has 
never  been  tried,  namely,  that  the  appellant 
Khem  Narain  is  a  purchaser  for  valuable 
consideration  without  notice  and  prior  in 
date  to  the  purchase  by  the  defendants.  We 
observe,  however,  that  in  the  second  remand- 
order  ot  the  7th  of  June  18.71,  it  is  stated. by 
the  learned  Judges  that  *'  it  is  admitted  by 
both  parties  that  these  two  special  appeals 
will  be  governed  by  one  and  the  same  deci- 
sion." 
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The  facts  of  these  cases  are  shortly  as 
follow : — 

On  the  25th  of  July  1866,  Mussumat 
Manick  Chand  Kooer  executed  a  kobala  of 
that  date,  purporting  to  convey  to  Rung  Lall, 
who  was  her  mookhtear,  certain  properties, 
including  the  properties  which  are  the  sub- 
ject of  these  appeals,  for  an  alleged  consider- 
ation of  Rs.  3,100. 

The  appellant  in  No.  514,  who  is  the 
brother  and  representative  of  Rung  Lall, 
alleges  that  Rung  Lall,  on  the  loth  of  Octo- 
ber 1866,  let  out  part  of  the  property  in  licca 
to  two  of  the  defendants  (who  do  not  appear 
in  these  appeals  before  us,  and  who  are  not 
purchasers  under  the  deed  of  the  [7th  Sep- 
tember 1867  sought  to  be  set  aside,  but  who 
are  alleged  to  be  relations  of  the  respondents) 
from  1272  to  1284;  and  further  that  Rung 
Lall,  on  the  15th  of  January  1869,  sold  part 
of  the  property  to  three  of  the  defendants  who 
do  not  appear  before  us,  and  who  were  not 
purchasers  under  the  deed  of  17th  Septem- 
ber 1867 ;  and  the  appellants  rely  upon  such 
lease  and  sale  as  a  recognition  and  admission 
of  Rung  Lairs  title. 

By  deed  ostensibly  bearing  date  the  15th 
September  1867,  but  not  registered  until  the 
a7th  of  September  1867,  the  appellant  in 
No.  514  purported  to  convey  part  of  the 
property  to  Khem  Narain  Singh,  the  appel- 
lant in  No.  516,  who  now,  for  the  first  time 
before  us,  insists  that  he  occupies  the  position 
of  a  purchaser  for  valuable  consideration 
without  notice  prior  in  point  of  time  to  the 
respondents. 

By  deed  dated  the  17th  September  1867, 
and  registered  on  the  19th  of  September  1867, 
Manick  Chand  Kooer  conveyed  the  property, 
the  subject  of  these  suits,  to  the  present 
respondents,  and  at  the  date  of  the  institution 
of  the  suits,  they  were  in  receipt  of  the  rents. 
The  appellants  in  Nos.  514  and  516  respect- 
ively instituted  suits  to  recover  possession, 
and  to  set  aside  the  deed  of  1 7th  September 
1867,  insisting  that  the  respondents'  posses- 
sion was  under  the  ticca  of  the  loih  October 
1866.  The  ticcadars  under  that  deed  and 
Manick  Chand  Kooer  were  also  made 
defendants.  Manick  Chand  Kooer  in  her 
written  statement  admitted  the  sale  made  by 
her  to  Rung  Lall,  and  denied  the  sale  to  the 
respondents.  * 

The  respondents  pleaded  that  the  convey- 
ance to  Rung  Lall  was  without  consideration, 
and  had  been  executed  by  Manick  Chand 
Kooer  to  him  as  her  mookhtear,  in  order  to 
avoid  execution-proceedings  under  a  decree 
then  lately  passed  against  her;  and  further 


that  no  possession  was  ever  obtained  uode 
the  alleged  ticca  granted  by  Rung  Lall«  bd 
that,  on  the  contrary,  possession  had  bea 
held,  and  continued  to  be  held,  by  ticcadars d 
Manick  Chand  Kooer  under  a  pottah  execuld 
by  her,  and  extending  from  1271  to  1282. 

The  Moonsiff  found  that,  when  the  kobab 
of  25th  July  1866  was  executed,  nocoaado 
atlon  passed;  that  a  decree,  dated  the  2q4 
of  June  1866,  had  been  passed  agaiol 
Manick  Chand  Kooer ;  and  that  the  coovqi 
nace  by  her  to  Rung  Lall,  her  mookhtear,  «q 
benamee  to  defraud  her  judgment-credttoii 
He  further  found  that  Rung  Lall  never 
possession  under  the  deed  ;  that  no  p( 
passed  under  the  pottah  alleged  to  have 
executed  by  him  ;  and  that  from  la; 
Adawut  Singh,  the  ticcadar  of  Manick  CI 
Kooer,  held  possession  throughout. 

The  Moonsiff  had  fixed  a  fifih  issue 
respect  to  the  validity  of  the  respond< 
deed  of  conveyance  of  the  17th  Septei 
1867,    and 'evidence   seems    to   have 
adduced  on  such  issue;   but  the   M< 
having  decided  tUat  Rung  Lall's  conveyai 
was  fictitious,  and  that  no  possession 
under   it,   declared  his  opinion  that  it 
unnecessary  to  give  judgment  on  such  ii 

From  this  decision  governing  both 
the  appellants  appealed  to  the  Sabordii 
Judge    of   Bhaugulpore,  who   reversed 
Moonsiff  *s  decrees ;  but,  on  special  appeaii 
the  respondents,  the  High  Court  remai 
the  suit  as  having  been  improperl}*  tried 
the  Lower  Appellate  Couft.     Such  Court 
remand  reversed  its  former  decision,  andtl 
upon  the  present  appellants  preferred  a 
cial  appeal  to  the  High  Court,  which,  on 
7th  June  1 87 1,  again  remanded  the  caiss 
the  grounds  that  the  Lower  Appellate  ~ 
had  failed  to  consider  the  effect  (if  an] 
the  lease  of  the  loth  October  1866  and 
conveyance  of  the  15th  February  1867 
recognition  of  the  title  of  Rung  Lali  by 
respondents ;  that  it  had  also  failed  to  coi 
whether   the    respondents*    possession 
under  the  lease  of  loih  October  1866 ;  ti 
had  further  failed  to  consider  the  effect  of' 
admission  of  Rung  Lall's  title  by  the  defc 
ant   Manick   Chand   Kooer,  and  becai 
had  made  an  obvious,  mistake  with  respec 
a  certain  mokurruree  pottah  which  had 
granted  by  a  different  proprietor. 

On  the  second  remand,  the  Sabordi 
Judge  (the  successor  of  the  Judge  who 
that  office  on  the  two  previous  occastoos  vl 
the  appeal  and  first  remand  were  consir 
upheld  the  derision  of  the  Moonsii. 
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Up9n  this  occasion,  the  appellants'  pleader 
or  the  first  time  urged  that  the  defendants 
oold  not  reij  on  the  fraudulent  character  of 
be  conveyance  to  Rung  Lall,  inasmuch  as 
bey  claimed  title  under  Manick  Chand  Kooer, 

party  to  the  alleged  fraud,  and,  therefore, 
rere  precluded  from  pleading  the  fraud. 

The  Lower  Appellate  Court  gave  one  judg- 
KDt  in  the  two  appeals,  and  thereby 
istinctiy  found  on  the  evidence  that  the 
ffesent  respondents  are  in  no  way  affected  by 
be  pottah  of  loth  October  1866,  and  that 
ich  pottah  was  collusive ;  that  the  payment 
f  the  consideration-money  by  the  defendants 
nder  the  deed  of  the  17th  September  1867 
fas  distinctly  proved  ;  that  the  plaintiffs  had 
kHcd  to  establish  the  payment  of  any  con- 
[eration  under  the  deed  of  the  35th  July 
which  deed  it  found  to  be  a  mere 
lamee  transaction  under  which  no  posses- 
m  passed  ;  and  that  the  admission  made  by 
inick  Chand  Kooer  with  respect  to  the 
lidity  of  the  deed  of  25th  July  1866  was 
Qsive.  The  judgment  of  the  Lower  Ap- 
tliate  Court  concludes  as  follows :  *^  As  both 
kobalas  propounded  by  the  appellants 
the  two  cases  (meaning  the  deeds  of  25th 
;uly  1866  and  15th  September  1867)  are  of 
le  ^d  the  same  nature,  that  is  to  say,  the 
lyment  of  the  consideration- money  stated 
the  kobalas  and  the  plaintiffs'  posses- 
n  have  not  been  proved  to  the  satisfac- 
n  of  the  Court,  the  claim  of  both  the 
iniiffs  must  be  dismissed/' 
gainst  this  decision  the  plaintiffs  in  the 
suits  have  preferred  special  appeals, 
lxi%  the  s  ime  grounds  of  appeal,  which,  so 
as  they  were  urged  before  us,  are  sub- 
itially  as  follow : — 

si, — That  the  respondents  are  precluded 

questioning  the  title  of  the  appellants, 
much  as  they  are  bound  by  their  recog- 
in  of  such  title  under  the  lease  of  loth 

iber  1866,  and  the  conveyance  of  15th 
iruary  1867. 

\ — ^That  the  respondents  ought  not  to 

Ilowed  to  plead  the  fraud  of  their  vendor 
port  of  their  title  derived  through  her. 

'</. — That  the  admission  of  the   appel- 

'  title  by  Manick  Chand  Kooer  in  her 
statement  was  a  sufficient  corrobora- 

of  such  title.     And  in  argument  Mr. 

;ory  has  also  raised  the  questions  that 
appellant  in  No.   516  is  a  purchaser  for 

Me  consideration  without  notice  and 
in  date  to  the  respondents'  purchase, 

.has  urged  that  this  fact  has  not  been 
lercd  by  the  Lower  Appellate  Court,  and 

itr  has  urged  that  there  was  no  issue 


before  the  Lower  Appellate  Court  under  which 
it  could  try  whether  any  consideration  pass- 
ed under  the  deed  of  17th  September  1867, 
and  that  its  decision  on  that  point  is  there- 
fore without  foundation,  and  that,  until  the 
payment  of  such  consideration  is  proved,  the 
respondents'  title  must  be  considered  invalid. 

We  are  clearly  of  opinion  that  the  decision 
of  the  Lower  Appellate  Court  must  be  confirm- 
ed, and  these  appeals  dismissed.  With  re- 
spect to  the  first  of  the  abovementioned 
grounds  of  appeal,  the  Moonsiff  and  the 
Lower  Appellate  Court  have  distinctly  found 
that  none  of  the  present  respondents  were 
parties  to  the  lease  of  the  loth  of  October 
1866,  or  the  conveyance  of  t)ie  15th  Febru- 
ary 1867,  and  that  possession  did  not  pass 
under  the  lease,  and  that  there  has  been  no 
recognition  by  the  respondents  of  the  appel- 
lants' title.     We  think  such  finding  is  correct. 

With  respect  to  the  second  ground  of  appeal, 
Mr.  Gregory  has  relied  on  the  observations 
to  be  found  in  a  case  reported  at  3  Weekly 
Reporter,  page  92,  in  which  reference  is 
made  to  a  case  decided  by  the  late  Sudder 
Court  on  the  28th  of  December  1859.  But 
in  the  case  reported  in  3  Weekly  Reporter, 
it  was  the  plaintiff  who,  being  out  of  posses- 
sion, sought  to  set  aside  a  fraudulent  deed  to 
which  his  vendor  had  been  a  party,  and 
the  case  therefore  fell  within  the  rule,  **  In 
pari  delicto  fortior  est  conditio  possidentis 
et  defendentis ;'  while  in  this  case  the 
respondents  who  plead  the  fraud  are  in  pos- 
session and  defendants.  The  dictum  of  Lord 
Mansfield  in  the  case  of  Montifiori  vs,  Monti- 
fiori,  I  W.  Blackstone,  page  352,  *'  that  no  man 
shall  set  up  his  own  iniquity  as  a  defence 
any  more  than  as  a  cause  of  action,"  has  not 
of  late  years  been  approved  of  as  appears  by 
Baron  Bramwell's  judgment  in  Bours  vs^ 
Foster,  27  L.  J.,  C.  P.,  page  266,  and  the 
cases  cited  at  page  109  of  the  ist  volume  of 
Taylor  on  Evidence  (6th  edition),  to  which 
may  be  added  the  case  at  page  551  of  13 
Moore's  Indian  Appeals ;  Williams  vs,  Bayley, 
I  Law  Reports,  House  of  Lords,  page  200; 
and  Reynell  vs,  Sprye,  i  De  Gex,  Macnaghten, 
and  Gordon  678. 

In  the  present  case,  where  a  conveyance 
was  made  by  a  native  lady  without  consider- 
ation to  her  mookhtear,  it  would  be  a  denial 
of  justice,  and  contrary  to  public  policy,  to 
uphold  the  deed,  even  if  the  grantor,  as  plaint- 
iff, sued  the  mookhtear  as  defendant  to  set  the 
deed  aside. 

With  respect  to  the  third  ground  of 
appeal,  we  are  satisfied  that  the  Lower  Appel- 
late Court  has  arrived  at  a  correct  decidon 
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when  it  found  the  admission  relied  upon  to 
be  conclusive  and  unreliable. 

We  further  find  that  the  Lower  Appellate 
Court  has  distinctly  decided  upon  the  evi- 
dence that  the  conveyance  to  the  appellant  in 
No,  516  was  made  without  consideration, 
and  that  no  possession  passed  under  it;  and 
we  are  oE  opinion  that  the  validity  of  the 
respondents'  conveyance  was  sufficiently 
raised  in  the  5th  issue  before  the  Moonsiff  l 
and  that  although  he  did  not  think  it  neces- 
sary to  give  judgment  on  the  point,  evidence 
was  taken  under  that  issue,  and,  upon  such 
evidence  the  Lower  Appellate  Court  has  dis- 
tincily  found  the  respondents'  conveyance 
vahd,  that  the  purch^e-money  was  duly 
paid  thereunder. 

We  dismiss  both  these  appeals  with  costs. 


The  8th  February  1875. 
Present: 


The  Hon'ble  J.  B.  Phear  and  W.   Ainslic, 
yudga. 


HinisUrial  Officer*— Act  VI.  of  1671,  as.  35 
ud3& 

In  the  Matter  of 

Akbar  Ali,  Pelitioner. 

Mtfonshet  Mahomed  Yusuf  lot  VtWKxontt. 

With  retercnce  lo  the  rule  that  Its  extraordinary 
ponerB  of  supermtendence  hhould  not  be  exercised 
except  for  the  purpose  of  prolieling  a  complainant  in  « 
matter  wherein  otherwise  he  would  not  be  able  to  obtain 
redresi,  and  where  the  applicant  showed  himself  worthy 
of  its  interierence.the  KiKh  Court  declined  to  interfere  on 
■  ■ --ctJudBe 


mwcr  in  the  Local  Government,  wheljieri 
hav'-  or  have  not  jurisdiciion  to  make 
an  order  as  that  which  is  asked  o 
I  am  rather  disposed  to  think  that,  in  I 
absence  of  express  words  of  exclusion, 
juTi-^Jiciion  which  is  given  to  us  by  I 
titjn  1 5  of  the  Charier  Act,  and  repeal 
lay  say,  in  this  Act,  would  enable  I 
keep  judicial  oflicers  lo  ibe  exercise  of  tl 
proper  functions  if  it  appear  to  ns  I 
they  liad  deviated  from  their  duty 
rcspccL,  noiiviilistantiing  thai  these  fnncdl 
miglit  be  such  that  an  order  duly  loade 
exertise  thereof  is  not  subject  to 
revn;wed  bj  this  Court.  Hut  il  is  not  r 
sary  for  me  to  give  a  judicial  opinion  o 
poini.  because  it  is,  I  may  say,  a  rule  of  I 
Court  that  we  should  not  exercise 
extr:i(itdinary  powers  of  superinlen 
exccpiing  for  the  purpose  of  protec 
Coni|il.iinatii  in  a  maiter  wherein  otb 
would  not  be  able  to  obtain  r 
lied  uiLh  the  further  qualificaiioa' 
applicant  must  show  himself  ■ 
of  till;  inicrferetice  of  the  Court. 


behalf  of  a  parly  who  complained  .  _   ^ „, 

had  acted  ultra  tires  in  dismitsinfr  him  from  the  post  of 
serishtadar  of  the  MoonsifCi  Court,  senng  that  it  was 
open  to  the  appiicant,  under  the  Civil  Courts  Act,  to 
seek  his  remedy  from  the  Local  Government. 

Phear,  J. — In  substance  the  pelitioner  in 
this  application  complains  that  the  Judge  in 
dismissing  him  from  the  post  of  setishtadar 
of  the  Moonsiff's  Court,  has  been  wrongly 
exercising  funclions  which  belong  only  to 
the  Moonsiff  himself,  subject  to  appeal  to  the 
Judge  and  to  the  other  provisions  of  sections 
35  and  36  of  the  new  Civil  Courts  Act,  and 
he  asks  ns  generally  to  cancel  the  order  with 
the  view,  I  suppose,  to  our  setting  the  pro- 
ceedings right. 

There  may  be  a  question  having  regard  (o 
the  terms  of  the 'sections  35  and  36  of  this 
Act,  which  vest  a  general  control  in  this 


It  apj)ears  to  i 
pctiti 


I  this 


1  wliic 


L  it  is  ytcf 
1  a  wise  a 


meiiLS  thereto  annexed,  thai 
sibli-  \\\ii  JuJgc  has  exercised 
lion  on  the  merits,  iiut,  whether  thU 
or  not,  our  refusal  to  e.tercise  the  powe 
supciinicndeiice,  if  ihey  extend  so  far 
is  urged  that  they  do  extend,  does 
deprive  the  pelitioner  of  the  more  direct 
whicli  Act  VI.  of  1S71  gives  him  of  < 
ing  ;i  remedy  lor  his  grievance,  n 
ghl  of  going  lo  the  Local  Goi 


ttseit 


As  he  c 


inly  has  ihis  conn 


on  the  ground  which    I 
eiuioncd.  I  do  not  ihink  wc 


to  h 
alreidy 
no\'i  10 

The  applicilion  is  rejected. 

Anidic.  y.—\  am  doubtful  wbeihci,! 
the  ('ill  Chapter  of  the  Civil  Cotutt 
reserves  ihe  linal  decision  of  all  que 
rel.uing  to  ministerial  officers  lo  the 
Government,  this  Courl  cari  make  any 
to  ihe  Jvidge  for  the  re-appoinlmem  of 
peiiiioiier ;  and,  if  such  order  cannot  be. 
it  ^ccins  10  me  that  our  interference  m 
ininietuous. 

However,  il  is  not  necessary  to  cow 
ihiK  poim  further  at  present,  as  I  coaM 
rejecting  this  application  on  the  gio 
staK'ii  by  my  learned  colleague. 


f*73] 


Civil 


THE  tVSBKLY   REPORTER. 


Rulings. 


149 


The  23rd  January  1873. 

Presenl : 

m  James  W.  Colvile,  Sir  Barnes  Peacock, 
,  Sir  Montague   E.  Smith,   Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

fttA  of  Sale — Consideration-money — Onus  pro- 

bandi. 


L 


i(?«  Appeal  from  the  High  Court  ofjudi- 
\  ailurty  North-  West  Provinces  of  BengaL 

Nawab  Syud  Alice  Shah 

t 

versus 
Mttssamut  Amanee  Begum. 

a  suit  to  recover  the  balance  of  purchase-money 

^ed  to  Have  been  due  upon  the  sale  of  a  decree, 

re  plaintiff's  case  was  that  the  consideration-money 

not  paid,  but  a  rooqua  given  for  it,   payable  when 

mutation  of  names  took  place  : 

'  [LD  that  the    onus  of  proving  non*  payment  was 

vn  upon  plaintiff  in  consequence  of  the  acknow- 

lents  she  had  made  of  the  receipt  of  the  whole 

lase-money,  vw-,  an  admission  which  was  mside, 

recorded  under  Act  XX.  of  1866,  at  the  time  when 

\  deed  was  registered,  and  again  an  acknowledgment 

de  in  the  petition  presented  to  the  Court  which  made 

L  decree  for  mutation  of  names. 

though,  when  a  deed  of  sale  containing  an  acknow- 

.nent  of  payment  is  written,  payment  is  not  made, 

lay  become  an  acknowledgment  afterwards,  *.  ^., 

the  deed  is  handed  over. 

This  was  a  suit  brought  by  the  respond- 
Mussamut  Amanee  B.egum,  against  the 
ab  Synd  Allee  Shah,  to  recover  a  sum 
.  i3,ocx)  as  the  balance  of  the  purchase- 
ley  which,  she  alleges,  was  due  to  her 
a  sale  made  by  her  to  the  Nawab  of  a 
ee  which  she  had  obtained  in  the  Courts 
India.     Her  statement  is  that  the  price 
"  h  was  agreed  to  be  paid  by  the  Nawab 
the  decree  was  Rs.  14,000;  that  she  re- 
ived Rs.   1,000  only  of  that  amount,  and 
the   remainder  was   left  in  the  hands 
the  Nawab.     She  not  only   denies  the 
ment  in  fact,  but  she  sets  up  an  affirma- 
case.     She  says  that  a  note  under  the 
of   the   Nawab   was  given  to  her  for 
13,000,  which  was  to  be  paid  off  when 
mutation  of  names  took  place.     There- 
,  her  case  is  that  the  consideration-money 
not  paid,  but  a  rooqua  given  for  it,  pay- 
when  the  mutation  of  names  took  place. 
,  although,  in  a  general  way,  it  may  be 
that  the  proof  of  the  payment  of  the  con- 
tiation  lies  upon  the  party  who  asserts 
payment,  their  Lordships  think  that  in 
case  the  onus  of  proof  was  shifted  and 
*wn  upon  the  respondent  in  consequence 
the  acknowledgments  she  had   made  of 
*•  receipt  of  the  whole  purchase-money, 


Their  Lordships  think  it  is  impossible  to  say 
that  all  those  acknowledgments  are  merely 
formal ;  some  of  them  seem  to  have  been 
regular  admissions  made  in  a  formal  way  of 
the  receipt  of  the  money,  and  which  were 
intended  to  be  and  were  acted  upon. 

The  deed  of  sale  bears  date  on  the  ist>of 
February  1868.     It  contains  the  agreement 
to  sell  the  half  of  the  decree,  that  half  being 
stated  to  be  Rs.  16,956,  and  it  contains  an 
acknowledgment    of    the    payment    of   the 
whole  consideration.     Now  it  is  to  be  ob- 
served that  this  acknowledgment  may,  after 
the  deed  has  been  delivered  over  or  register- 
ed, amount  to  an  admission  of  the  payment ; 
although,  at   the  time  when  it  was  written, 
payment  obviously  was  not  made,  for  it  is 
written  in  with  the  rest  of  the  deed,  and  the 
deed  was  clearly  written  and  executed  by 
the  respondent  before  the  money  was  paid. 
However,  that  is  perfectly  consistent   with 
its  afterwards  becoming  an  acknowledgment 
of  the  payment  of  the  money,  because,  al- 
though the  money  was  not  paid  at  the  time 
the  deed  was  written,  and  whilst  the  deed 
remained  in  the  hands  of  the  respondent  or 
of  her  agent,  it  was  of  course  inoperative 
for  any  purpose,  it  may  be  inferred  that  the 
deed  would  not  have  been  handed  over  until 
the   money   was  paid;  but  undoubtedly  it 
would  seem  from  the  observations   of  the 
Subordinate  Judge  and  the  Judges  of  the 
High  Court  that  it  is  not  unusuU  that  such 
deeds  should  be  handed  over,  although  the 
consideration-money  be  not  paid. 

But  the  acknowledgment  of  the  pay- 
ment of  the  whole  purchase-money  does 
not  rest  upon  the  deed  of  sale;  on  the 
contrary,  there  are  two  subsequent  acknow- 
ledgments which  appear  to  their  Lord- 
ships to  be  entitled  to  greater  considera- 
tion and  weight.  The  deed  was  registered 
on  the  17th  February,  a  fortnight  after  its 
date,  and  at  the  time  of  the  registration, 
Abdool  Hunieed,  who  was  the  agent  of  the 
respondent  and  her  son-in-law,  made  an 
admission,  which  is  recorded,  that  the  whole 
consideration-money  was  received  "in  cash 
in  a  lump."  It  appears  that  that  admission 
is  one  which,  if  made,  the  Indian  Registra- 
tion Act  of  1866  requires  the  Registrar  to 
record.  The  65th  section  of  that  Act,  which 
relates  to  the  procedure  on  admitting  the 
registration,  enacts  that  "on  every  docu- 
"  ment  admitted  to  registration  there  should 
"  be  endorsed  from  time  to  time  the  follow- 
"ing  particulars;"  and  amongst  the  parti- 
culars is  this:  ''Any  payment  of  money  or 
"  delivery  of  goods  made  in  the  presence  of 
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**ihe  registering  officer  in  reference  to  the 
**  execution  of  ilie  document,  and  any  admis- 
*'  sion  of  receipt  of  consideration  made  in 
"his  presence  in  reference  to  such  execu- 
*'lion/'  Thus  the  Legislature  has  thought 
it  desirable  that  the  public  register  should 
contain  a  lecord  of  any  payment  that  takes 
place  in  the  presence  of  the  registering  offi- 
cer, and  of  any  admission  of  payment  made 
in  his  presence  in  reference  to  such  execu- 
tion, and  requires  him  to  record  it.  The  ac- 
knowledgment was  made  and  recorded  in 
pursuance  of  this  Act,  and  the  presumption 
ought  to  be  in  favor  of  the  truth  of  such 
a  public  declaration,  requiring  cogent  and 
convincing  evidence  to  rebut  it. 

Their  Lordships  do  not  say  that  an  admis- 
sion so  made  is  conclusive,  but  still  it  ought 
to  afiFord  a  strong  presumption  of  truth,  and 
throw  upon  him  who  makes  it,  when  he  comes 
to  impeach  such  an  acknowledgment,  the 
burden  of  satisfying  the  Court,  by  slrong  and 
cogent  evidence,  that  it  was  made  under 
some  circumstances  of  mistake  or  error. 
Nothing  of  the  kind  appears  here,  and  one 
does  not  see  why  the  admission  should  have 
been  made  in  this  case  unless  it  were  true, 
because  it  was  not  necessary  for  the  purpose 
of  the  registration,  the  Act  only  requiring 
that,  if  the  admission  be  made,  it  shall  be 
recorded. 

But  the  evidence  of  acknowledgment  does 
not  stop  there.  A  further  act  was  necessary 
to  perfect  the  title  of  the  appellant,  namely, 
the  mutation  of  names  in  the  Court  which 
had  given  the  decree,  and,  accordingly,  on 
the  3rd  of  March,  a  petition  was  presented 
to  that  Court  by  Abdool  Humeed,  which 
again  contains  an  acknowledgment  of  the 
payment.  That  petition  states  the  sale  of 
the  decree,  and  contains  an  allegation  that 
the  Mussamut  had  received  the  consideration- 
money  from  the  purchaser,  who  had  become 
the  proprietor  of  her  half  share,  and  upon 
that  petition  her  name  was  expunged,  and* 
that  of  the  purchaser  of  the  decree  recorded 
in  her  place.  There  seemed  to  be  again 
no  necessity  for.  making  this  acknowledg- 
ment, for  the  name  might  have  been  changed, 
for  anything  which  appears,  without  such 
a  statement,  but  it  is  made,  and  that  so  late 
as  the  3rd  of  March,  more  than  two  months 
after  the  transaction. 

It  seems,  therefore,  to  their  Lordships  that 
the  onus  was  thrown  upon  the  respondent 
to  prove  that  the  money  was  not  paid.  She 
sets  up  that  this  rooqua  was  given,  and  that 
the  money  was  to  be  paid  when  the  mutation 
of  names  took  pUcej  and  was  not  paid^ 


pOS9t 


rest 


Then  her  case  is  that,  in  the  following  Oclo> 
ber,  the  Nawao  came  to  her  Moulvie,  ud 
asked  him  for  the  note,  as  if  he  was  gong 
to  pay  it  off,  and,  having  obtained  pes 
of  it,  said,  "  I  cannot  pay  it  until  you  c( 
to  Meerut;"  and  when  the  Moulvie 
to  Meerut,  he  refused  to  pay  at  alL 
no  doubt,  would  be  a  gross  fraud  on  the 
of  the  Nawab,  but  fraud  is  not  to  be 
sumed,  and  must  be  proved  by  satisfat 
evidence.  The  evidence  is  of  the  mc 
meagre  description.  Tne  witnesses  who  %\ 
to  the  Nawab  having  thus  obtained 
sion  of  the  note  do  not  say  that  any  rezD< 
strance  or  any  objection  was  made  at  the  tii 
They  simply  say  that  he  so  obtained 
note,  and  then  said,  **  Come  to  Meeru*, 
it  shall  be  paid.*' 

The    Nawab,    who   was  examined  asi 
witness,  was  asked  no  questions    upon 
subject  in  cross-examination.     It    seems 
their    Lordships    that   the    Judge    of 
instance  came  to  the  right  conclusion  in  fii 
ing  that  he  could  not  give  credit  to  the 
of  the  note.     Then,  if  credit  cannot  be 
to  that  transaction,  it  seems  to  their 
ships  that  none  can  be  given  to  the 
the  case  of  the  respondent.     She  has  set 
an  affirmative  case  which  is  entirely  nnti 
and  when  that  has  been  done,  there  is 
strongest  inference  that  the  fact  of  pay 
which  that  affirmative  case  was  intended 
refute  is  a  fact  which,  but  for  the  attem] 
refutation,  she  knew  would  be  establi: 
against  her  by  the  evidence  upon  the  oil 
side.     When  we  come  to  the  evidence  o£i 
fact  of  payment,  witnesses  are  called  on 
sides,  and  observations  may  be  made  on 
of  them.  ♦  They  were  connected    with 
parties  on  the  one  side  or  on  the  other, 
if  the   case  rested   on    their    testimony, 
would  be  very  difficult  to  say  which  set 
witnesses  should  be  credited ;  but  after 
admissions  which  have  been  made,  sup[ 
their  Lordships  were  left  in  doubt  upon 
evidence,    they    could     not    find     for 
respondent. 

It  is  not  unimportant  to  observe  that 
Nawab,  who  is  a  gentleman  of  rank, 
into  the  witness-box  on  this  occasion, 
gave  his  testimony,  and   of  course  o( 
himself  for  cross-examination.     Their 
ships  have  often  said  that  it  would  be 
desirable  if  native  gentlemen  would  do 
more  frequently,  because  presumptions 
necessarily  made    against  them,    if    wi 
parties  in  a  Court  of  Jastice,  and  facts 
dispute,  the  knowledge  of  which  mast 
with  the  mi  they  will  not  present  thei 
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Court  to  state  their  own  evidence  and 
riedge  of  those  facts.  Presumptions 
aecessarily  made  against  persons  who 
not  subject  themselves  to  examination 

a  primd-facie  case   is  made  against 

and  when  by  their  own  evidence  they 
have  aiiswered  it.     However,  in  this 

the  Nawab  certainly  did  present  him- 
as  a  witness,  and  he  has  stated  in  the 

distinct  manner  that  the  money  was 


fpOQ  the  evidence,  therefore,  as  it  stands 
bresent,  their  Lordships  think  that  the 
jbodent  has  entirely  failed  to  show  that 
fmcknowledgments  of  her  agents  are  un- 
^  and  that  the  money  was  left  unpaid. 
I  Subordinate  Judge  seem  ad  to  have  felt 

t doubt  as  to  his  having  got  at  the  truth 
transaction.     He  doubted  whether  it 
\  a  real  transaction  such  as  the  documents 
l^esent ;  but,  if  it  were   not,    still  the  re- 
iKlent  would  not  be  entitled  to  recover  the 
13,000.     If  the  transaction  was  not  a 
one,  then,  of  course,  it  never  could  have 
intended  that  the  Rs.  13,000  should  be 
[,  but  after  all  that  is  a  mere  suspicion ; 
parties  were  content  to  treat  the  trans- 
bn  as  a  real  one,  and  Courts  of  Justice 
Kiot  act  upon  suspicion  when  both  [Parties 
"    before  them  so  treating  it.     They  must 
regard  the  evidence  which  is  brought 
d  on  either  side  according  to  the  rules 
li  usually  guide  the  Courts  in  the  consi- 
JOQ  of  issues  and  the  evidence  brought 
Kpport  them. 

Judges  of  the  High  Court  have  scarce- 
ne  at  all  into  the  consideration  of  the 
nee,  but,  treating  the  evidence  on  both 
as  doubtful,  they  have  drawn  an  infer- 
b  from  an  agreement  that  was  subsequent- 
jUade  between  the  parties — an  inference 
jttrongly  in  favor  of  the  respondent  that 
think  they  can  rest  their  judgment  upon 
d  reverse  that  of  the  Subordinate  Judge. 
Lordships,  upon  looking  at  that  docu- 
t,  cannot  say  that  in  one  aspect  such  an 
kence  may  not  be  made ;  but,  on  the  other 
\A,  inferences  may  be  made  from  it,  which 
Iport  the  case  of  the  appellant.  No 
i>t  it  is  a  document  which  cannot  alto- 
^r  be  accounted  for.  It  seems  that,  in 
f  original  deed  of  sale,  there  had  been  a 
itte  10  the  effect  that,  if  the  decretal  money 
^BOC  realized,  the  property  of  the  respond- 
^^ould  be  liable  to  make  good  the  con- 
IratiOn  for  the  sale  to  the  Nawab.  It  is 
|tol  that  that  clause  was  struck  out  at  the 
itmion  of  the  deed  by  the  Moulvies  of  the 
esfrom  some  misunderstanding,  or  from 


the  fact  of  one  having  over-reached  the  other ; 
but  undoubtedly  it  appears  to  have  been  struck 
out  by  consent,  for  both  Moulvies  signed  the 
memorandum  in  the  margin  that  that  was  so. 
After  the  registration  and  the  mutation  of 
names  had  taken  place,  a  fresh  agreement  was 
signed  by  the  respondent  on  the  ist  of  April, 
the  object  of  which  is  said  to  have  been  to 
restore  the  clause  which  had  been  so  struck 
out.  Apparently  in  words  the  clause  goes 
further,  for  it  seems  to  make  her  property 
liable,  not  merely  for  the  consideration -money, 
but  for  the  whole  amount  of  the  decree. 
However,  in  a  subsequent  proceeding,  both 
parties  appear  to  have  treated  this  agreement 
as  only  restoring  the  original  clause,  and 
making  her  prooerty  liable  for  the  considera- 
tion-money. The  High  Court  dwelt  a  good 
deal  upon  the  agreement  as  a  new  and  in- 
creased liability  that  she  took  upon  herself, 
and,  as  there  was  no  consideration  for  her  in- 
curring it,  their  inference  is  that  she  did  it  in 
order  to  obtain  payment  of  this  money.  If 
the  clause  is  literally  taken,  it  would  be  no 
doubt  a  very  unwise  agreement,  because  she 
was  undertakirig  a  much  larger  liability;  and 
Rs.  13,000  was  an  inadequate  consideration 
for  what  she  was  doing.  But,  if  it  really  was 
her  intention  in  signing  it  to  get  the  Rs. 
13,000,  the  question  immediately  occurs  why 
did  not  she  obtain  it  ?  She  had  this  docu- 
ment in  her  own  hands,  and  if  the  Nawab 
was  reluctant  to  pay  this  money,  she  might 
have  said  :  "  Well,  I  will  give  you  this  agree- 
"  ment.  Lwant  the  Rs.  13,000.  I  will  give 
"  you  this  agreement  if  you  will  pay  me." 
But  this  was  not  done.  Therefore,  it  seems 
thatno  strong  inference  can  arise  in  her  favor 
from  the  circumstance  of  her  having  made  it  ; 
and,  on  the  other  side,  the  appellant  says : 
"  If  the  money  had  been  unpaid,  why  was  not 
^*  some  reference  made  in  this  agreement  to 
"  the  fact  that  it  was  itnpaid."  From  the 
omission  to  do  so,  it  is  inferred  on  his  part 
that  the  money  was  not  really  due  at  that 
time,  otherwise  some  mention  of  it  would 
have  been  made  in  this  fresh  document  drawn 
up  long  after  the  time  when,  according  to  the 
statement  of  the  respondent,  the  money  ought 
to  have  been  paid. 

It  is  also  not  unworthy  of  observation  that, 
from  the  time  when  it  is  said  this  money 
ought,  according  to  the  respondent's  own 
case,  to  have  been  paid,  namely,  in  March,  it 
is  not  pretended  that  any  demand  was  made 
for  it  until  October,  although  we  must  assume 
that  the  respondent  was  a  needy  woman. 

Upon  the  whole,  therefore,  their  Lordships 
think  there  was  not  sufficient  ground  for  dis- 


153 


Civil 


THS  WEEKLY   REPORTER. 


Rulings.  [Vol.  XU 


turbing  the  first  judgment  of  the  Subordinate 
Judge,  and  they  will  humbly  advise  Her 
Majesty  to  allow  this  appeal,  to  reverse  the 
decision  of  the  High  Court,  and,  in  lieu 
thereof,  to  order  that  the  appeal  to  the  High 
Court  be  dismissed,  and  the  judgment  of  the 
Subordinate  Judge  be  affirmed,  and  that  the 
costs,  if  any,  paid  by  the  appellant  to  the 
respondent  in  the  Court  below  should  be  re- 
paid. Their  Lordships,  in  this  case,  say  no- 
thing about  the  costs  of  this  appeal,  as  they 
understood  that  the  suit  was  prosecuted  below 
as  a  pauper-suit. 


The  31st  January  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Deed  of  Conveyance— Execution— Right  of 

Action. 

Case  No.  677  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  gth  January  i8y2,  affirming  a 
decision  of  the  Moonsiff  of  Bulia,  dated 
the  sth  March  i8ji, 

Chukroo  Singh  (Plaintiff),  Appellant, 

versus 

Jowahir  Singh 'and'others  (Defendants), 
Respondents. 

Baboo  Boodh  Sen  Singh  for  Appellant. 
Moonshee  Mahomed  Yusufiox  Respondents. 

Where  the  vendee,  after  arranging^  with  the  vendor  to 
pay  up  the  balance  of  the  consideration-money  due  on 
a  deed  of  conveyance,  by  writing  up  satisfaction  of  a 
decree  which  he  held  against  the  latter,  took  out  execu- 
tion, and  recovered  under  the  decree,  the  vendor  taking 
no  steps  to  notify  the  avangement  to  the  Court  at  the 
time  of  execution  : 

Held  that,  if  the  vendee  executed  contrary  to  the 
terms  of  the  deed,  the  vendor  may  have  a  remedy  by  a 
separate  action. 

Kemp,  J. — This  appears  to  be  a  clear 
case.  It  has  been  found  by  both  the  Courts 
on  the  evidence  that  the  khas  lands  passed 
under  the  deed  of  conveyance  to  Mozuhur 
Ali,  who  subsequently  leased  them  to  Row- 
shun  Lull.  This  finding,  we  think,  is  correct. 
After  declaring  the  deed  of  conveyance  to  be 
genuine,  the  Court  also  found  that  Mozuhur 
Ali,  the  vendee,  was  in  possession  of  the  lands 
conveyed. 

It  is  now  contended  in  special  appeal 
that  the  whole  of  the  consideration-money  I 


recited  in  the  deed  of  conveyance  was  «| 
received  by  the  plaintiff.  It  is  admitted  k 
nim  that  a  portion  of  the  constderaiiw 
money  amounting  to  Rs.  23  was  recdv^ 
in  cash,  and  that,  for  the  balance,  or  R| 
274.8,  it  was  arranged  between  the  pait«i 
that  Mozuhur  Ali,  who  held  a  decree  fortin 
amount  against  his  vendor,  the  plaintiff, 
to  write  up  satisfaction  of  that  decree, . 
that  the  vendee,  instead  of  doing  so, took 
execution,  and  recovered  under  that  d< 
It  may  be  that  the  Court  would  not  _, 
recognized  this  mode  of  satisfaction  om 
Court ;  but  it  is  very  clear  that  the  plaiL 
took  no  steps  to  notify  this  arrangement 
the  Court  at  the  time  that  Mozuhur  Ali  tt 
out  execution,  which  he  might  have  done  k 
filing  the  deed  of  conveyance,  and  provii 
that  such  an  arrangement  had  been  mi 
between  the  parlies. 

If  Mozuhur  Ali  had  executed  his  dc< 
contrary  to  the  terms  of  the  deed  of  com 
ance,  on  which  point  we  express  no  opiBk 
the  plaintiff  may  have  a  remedy  by  a  sepj 
action. 

The  special  appeal  is  dismissed  with 


The  loth  February  1873. 

Present : 

THe  Hon'ble  J.  B.  Phear  and  W,  Ainsli 

Judges, 

Decree— Construction— Costs—Interest 
Case  No.  224  of  1872. 

Miscellaneous  Appeal  from  an  order  ^ 
by  the  Judge  of  Sarun,  dated   the 

May  iS^2, 

L.  P.  D.  Broughton  (Judgment- debtor), 

Appellant, 

versus 

Rajah  Saheb  Perhlad  Sen  (Decree-holder)i 

Respondent,  1 

Baboo  Kalee  Prosunno  Dutt  for  Appellanl^ 

Mr,  R,  E,  Twidale  and  Baboo  Tartukn^ 
I}utt  for  Respondent. 

Where  a  decree  was  passed  awarding  plaintiff's  _. 
"with  usual  costs  and  interest,"  without  any  specil 
tion  of  the  costs  intended,  save  the  mention  of  r 
items  in  the  schedule,  and  without  mentionina:  tbe 
of  the  interest  or  the  date  from  which  it  should  re 
was  HELD  that  the  decree  was  meant  to  ffive  all  the 
which  the  successful  party  had  incurred  in  the  proi 
tion  of  the  suit  from  the  commencement  until  the 
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Ithe  final  decree,  includiog  costs  incurred  in  the  abor- 
part  of  the  proceeding,  i.  ^.,  in  trials  set  aside ; 
that  the  interest  was  to  be  at  12  per  cent,  on  the 
lot  of  money  actually  decreed. 

Phear^  J, — In  this  suit,  the  plaint,  which 
we  believe,  filed  somewhere  in  Decem- 
186 1,  sought,  among  other  things,  to  re- 
er  possession  of  certain  mouzahs  on  the 
gatioQ  that  the  plaintiff  had  been  dispos- 
ed thereof  in    1856;   also  to    recover 
De-profits,  and  further  to  recover  a  sum 
I9is.  189-11  annas  and  3  pie,  collection-money 
Iposited  in  the  Collectorate,  and    appro- 
pued  by  the  defendant. 
[The  suit  appears  to  have  passed  through 
kne  vicissitudes  of  fortune :  it  was  up  twice 
the  High  Court,  then  went  to  the  Privy 
>UDcil;  it  was   remanded  by   the   Privy 
mncil  to  this  country  for  re-trial ;  re-trial  was 
d  and  decree  passed  in  December  1869 ; 
d  from  that  decree  an  appeal  was  preferred 
this  Court,  which  was  dismissed  for  default. 
le  decree  passed  by  the  Zillah  Court  in 
member  1869  was  in  favor  of  the  plaintiff, 
his  judgment  the  Judge  simply  said  that 
decreed  the  claim  of  the  plaintiff  with 
costs  and  interest.    And  the  formal 
,  which  was  afterwards  drawn  up  upon 
judgment,  after  reciting  certain  heads  of 
plaintiff's  claim,  states  that  the  following 
ider  and  decree  was  passed,  namely,  that  it 
^ordered  "  that  a  decree  be  passed  in  favor 
-the  plaintiff  awarding  the  claim  with  usual 
■ts  and  interest.''    To  this  formal  decree 
ichednle  was  appended,  in  which,  under  the 
Bad  of  costs  of  the  plaintiff,  are  included 
|rce  items,  as  follow  : — 

iKs.  820  and  1 5  annas  on  account  of  costs 
rae  former  judgment. 
Fresh  costs  : — 
pStamp  paper,  Rs.  2. 
[Vakeel's  fees,  Rs.  441  and  7  annas. 
[The  plaintiff  made  application  for  the 
ation  of  this  decre^  on  the  2nd  March 
2  by  way  of  revival,  as  it  has  been  termed, 
lost  the  present  representative   of  the 
mal  defendant.    The  Judge   on    that 
''cation  ordered  execution  to  issue  for  a 
amount,  which  includes,  in  addition  to 
items  which  we  have  just  now  mentioned 
ms  expressly  inserted  in  the  schedule  to 
original  decree,  further  items  for  costs 
rred  in  the  Privy  Council  proceedings, 
Costs  incurred  in  the  High  Court  in  the 
1864,  and  for  interest  on  the  sum  of 
189  and  odd  annas  which  formed  part  of 

inal  claim  of  the  plaintiff. 
is  is  an  appeal  against  that  order  of  the 
ti  and  the  jadgment^debtor  now  objects 

7ol.  ZIX. 


that  these  items  are  not  properly  recoverable 
by  the  judgment-creditor  in  execution  of  that 
decree  of  December  1869.  We  are  thus 
called  upon  to  say  whether  this  objection  is 
well  founded  or  not. 

It  is  obvious  on  the  perusal  of  the  transla- 
tion of  the  formal  decree,  which  is  now  before 
us,  that  the  decree  was  very  loosely  drawn 
up  indeed.  It  does  not  otherwise  specify 
the  claim  of  the  plaintiff  which  it  purports 
to  decree  than  by  a  recital  of  the  principal 
heads  of  the  plaint,  and  in  that  recital  it 
omits  altogether  to  mention  so  much  of  the 
plaint  as  was  a  claim  for  interest ;  moreover, 
it  does  not  specify  the  items  for  costs  in 
words,  but  simply  says  in  general  terms 
usual  costs.  And  the  schedule  does  not 
clear  up  this  matter,  because  it  only  specifies 
some  of  the  items  of  the  costs  incurred  by 
the  parties  in  the  whole  of  the  proceedings 
in  the  suit,  and  not  all  of  them.  This  formal 
decree  also  omits  altogether  to  mention  the 
rate  of  the  interest  awarded,  the  date  from 
which  the  interest  is  to  run,  and  leaves  it 
altogether  uncertain  whether  the  Court  in- 
tended to  award  the  plaintiff  any  interest  at  all 
upon  the  several  items  of  the  money  claimed 
for  any  time  previous  to  the  date  of  the 
decree.  It  is  quite  clear  that  all  uncertainty 
of  this  kind  ought  to  have  been  prevented, 
and  would  have  been  prevented,  if  the  decree 
had  been  clearly  drawn  up  according  to  the 
provisions  of  the  Civil  Procedure  Code. 

After  the  best  consideration  that  we  can 
give  to  the  matter,  it  seems  to  us  that  the 
Judge,  by  using  in  this  decree  the  term  usual 
cosiSt  meant  to  give  all  the  costs  which  the 
successful  party  had  incurred  in  the  prosecu- 
tion of  the  suit  from  the  commencement  until 
the  date  of  the  final  decree.  And  if  so, 
those  costs  would  unquestionably  comprehend 
the  costs  which  have  been  incurred  in  what 
we  may  term  the  abortive  part  of  the  proceed- 
ings, namely,  in  the  trials  had  in  the  different 
Courts  which  were  set  aside  by  the  Privy 
Council ;  it  would  also  include  the  costs  of 
the  Privy  Council  proceedings  as  well, 
because  the  Privy  Council  directed  that  those 
costs  should  be  treated  as  costs  in  the  cause, 
and  the  Judge  does  not  deal  with  them  separ- 
ately from  the  rest. 

It  is  no  doubt  very  unfortunate  that  the 
formal  decree  omitted  to  make  this  clear 
beyond  all  doubt ;  and  it  is  also  very  unfor- 
tunate that  the  schedlile  which  ought  to  con- 
tain all  the  items  of  costs  only  specified 
three  of  them. 

Then,  as  to  the  interest,  it  is  at  least  doubt- 
ful whether  the  Judge  intended  the  word 
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usual  to  be  coupled  with  the  interest  as 
well  as  the  previous  word  costs.  On  the 
whole,  however,  we  suppose  he  must  have 
intended  it  to  be  coupled  with  the  interest, 
for  otherwise  there  is  nothing  in  the  decree 
at  all  to  specify  in  any  way  what  was  the  rate 
of  interest  intended  to  be  decreed.  And  we 
further  suppose  that  the  usual  interest  at  the 
date  of  this  decree  was  understood  by  the 
Judge  to  be  12  per  cent.  But  we  can  only 
attach  the  interest  thus  decreed  to  the  amount 
of  money  which  was  actually  decreed.  We 
cannot  gather  from  the  words  of  the  decree 
that  it  was  the  judicial  intention  of  the  Court 
at  the  time  of  passing  the  decree  to  award 
interest  upon  the  different  parts  of  the  plain- 
tiff's claim  as  from  a  date  anterior  to  the  date 
of  passing  the  decree  ;  for  no  date  is  express- 
ly mentioned,  and  the  claim  which  the  plain- 
tiff made  in  his  plaint  for  interest  is  not 
among  the  heads  of  claim  which  the  decree 
specifies. 

It  appears  to  us,  therefore,  that,  in  the 
execution  of  this  decree,  the  costs  ;iwarded 
must  be  considered  as  the  costs  of  all  the 
proceedings  in  the  suit,  including  those  which 
have  been  objected  to  before  us,  and  that  the 
interest  awarded  must  be  considered  to  be 
interest  at  the  rate  of  1 2  per  cent,  per  annum 
upon  the  total  amount  decreed  from  the  date 
of  the  decree. 

It  seems  to  us  further  that,  as  regards  the 
costs  of  this  appeal,  the  judgment-creditor 
has,  in  a  large  measure,  brought  the  appeal 
upon  himself  by  not  taking  care,  when  he 
obtained  the  decree  in  December  1869,  that  it 
was  formally  drawn  up  according  to  the 
Judge's  intended  decision  in  a  clear  and 
p];oper  mode,  so  that  all  chance  of  ambiguity 
or  doubt  might  be  prevented.  For  this  rea- 
son,  we  think  the  appellant  should  not  obtain 
his  costs  in  this  appeal. 


The  TOth  February  1873. 

Present: 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Act  XXni.  of  z86z,  8.  zz— Ezecution— Mesne- 
profits — Jurisdiction. 

Case  No.  230  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  loth 
May  iSjs. 


L.  P.  D.  Broughton  (Judgment-debtor), 

Appellant^ 

versus 

Rajah  Saheb  Perhlad  Sen  (Decree-bolder] 

Respondent. 

Baboo  Kalee  Prosunno  Dull  for 
Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Taruch 
nath  Dutt  for  Respondent. 

Where  a  decree  was  silent  as  to  plaintiff's   rig^kl 
mesne-profits  after  the  date  of  filing-  the  suit,  and 
not  reserve  any  question  as  to  mesne-pro6ts  for  hul 
investigation,  the  Court  which  executed  the  decree 
HELD  to  have  acted  ultra v ires m  orderini^  an  invest 
tion^into  roesne-proftts  which'  may  have  accrued 
pending  the  suit  and  up  to  the  time  of  execution. 

Phear,  J. — This  is  an  appeal  which 
out  of  the  same  execution-proceedings, 
may  say,  as  those  with  which  we  were 
cerned   in   the  last  appeal  (Miscellant 
Appeal  No.  224  of  1872).* 

The  Judge  in  the  course  of  those  pn 
ings  has  ordered  an  investigation  as  to 
mesne-profits  which  may  have  accrued 
(so  to  speak)  pending  the  suit,  and  up  to 
time  of  the  execution.  It  is  objected  on 
part  of  the  present  appellant  that  the  d< 
is  silent  as  to  the  plaintiff's  right  to  roes 
profits  after  the  date  of  filing  the  salt, 
also  does  not  reserve  any  question  as| 
mesne-profits  for  further  investigation. 

On  reference  to  the  decree  which  we 
already  had  occasion  to  speak  of  In  the 
appeal,  it  seems  very  clear  that  the  fooi 
tion  of  this  objection  is  correct.     The 
cree,  so  far  as  regards  mesne-profits,  m< 
recites  the  particular  claim  for  Rs.    5, 
and  8  annas,  and  makes  no  mention  of 
other  claim  of  the  plaintiff  in    respect^ 
mesne-profits.    And  after  the  recital  in 
way  of  the  plaintiff's  claim,  comes  the 
tal  order  "  that  the  decree  be  passed  In  fa 
of  the  plaintiff  awarding  the  claim 
usual  costs  and  interest.'' 

It  is  plain,  we  think,  that  the  only 
for  mesne-profits  which  the  decretal 
can  be  made  to  cover  is  the  claim  for 
particular    item    of    Rs.    5,202    and 
annas,  which  is  recited  by  way  of  Indi 
ment  to  the  order ;  and  unquestionably 
decree  does  not  in  terms  reserve  any  qi 
tion  with  regard  to  the  mesne-profits 
adjustment  in  the  execution  of  the  de< 
Now,  it  has  been  held  by  this  Court  ij 
tolerably  long  series  of  decisions,  and 

*  See  case  immediately  preceding  this. 
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Bombay  High  Court  in  a  Full  Bench 
bion,  that  the  Court  which  is  called  upon 
isecate  a  decree  cannot,  in  the  execution- 
^edings,  inquire  into  any  question  of 
lie-profits  or  enter  upon  any  investigation 
be  amount  of  mesne-profits  which  has 
been  the  subject  of  the  decree  itself, 
^powers  in  this  respect  which  the  Court 
|ged  in  executing  the  decree  possesses 
[given   by  section    11,    Act    XXIIL  of 

I. 

I 

\lt\\  to  us  in  a  case,  which  is  reported  in 
bo  Weekly  Reporter,  page  62,  to  discuss 
le  length  the  effect  of  the  provisions  of 
action.  We  mention  this  fact,  because 
lieves  us  from  the  necessity  of  now 
^  in  detail  upon  this  question.  In  that 
i  the  Division  Bench  held  that  ''the 
^  part  of  the  section  refers  to  mesne- 
Uts  which,  although  they  have  been  the 
Iject  of  decree,  have  not  been  ascertain- 
Pbv  the  decree,  but  have  been  directed  to 
sidjusted  in  execution;  the  second  part 
rs  to  mesne-profits  which  have  been 
Duly  the  subject  of  decree,  but  actually 
Lained  and  made  matter  of  specific 
If  and  direction."  We  find  it  con- 
^t  to  repeat  these  words,  because  we 
to  the  views  expressed  by  them. 

question  which  the  Judge  in  this  case 
ted  to  be  inquired  into  by  means  of  a 
investigation  was  not  a  question  bearing 
[lasaae-profits  which  had  been  actually 

^d  by  the  decree ;  nor  was  it  a  ques- 

rhich  the  decree  itself  directed  to  be 
red  for  investigation  in  the  course  of 
;ecution,  because,  as  we  have  already 

Led,  no  reservation  whatever  was  made, 
idierefore,  think  that  this  investigation 

5n  ordered  ulira  vires,  and  that  conse- 
ly  the  order  should  be  set  aside.    The 

LDt  most  have  his  costs. 

[ 


The  nth  February  1873. 
Present : 

IHon'ble  Louis  S.  Jackson  and  Dwarka- 

;'  nath  Mitter,  Judges. 

i 

Ai^reement  after  Decree— Execution. 

Case  No.  87  of  1872. 

^ane^us  Appeal  from  an  order  passed 
Judge  of  Tipperahy  dated  the  31st 


Chundernath  Misser  and  another  (Decree- 
holders),  Appellants, 

versus 

Gouree  Komul  Bhuttacharjee  and  others 

(Judgment-debtors),  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Rash 

Beharee  Ghose  for  Appellants. 

Baboo  Nullit  Chunder  Sen  for  Respondents. 

An  arrangfement  entered  into  between  decree-holders 
and  judgfment-debtors  after  partial  execution  cannot  be 
subsequently  set  aside  on  the  application  of  the  judg- 
nient-creditors,  upon  the  ground  that  it  exposes  them  to 
certain  consequences — via.,  the  risk  of  incurring  limi- 
tation. 

Jackson,  J. — The  appellants  in  this  case 
held  a  decree  against  the  judgment-debtors. 
Various  applications  were  made  to  execute 
the  decree,  and  on  one  of  them,  in  Septem- 
ber 1869,  the  sum  of  Rs.  1,000  was  paid. 
Further  applications  were  afterwards  made, 
on  which  finally,  on  the  i6th  December  1870, 
it  was  arranged  upon  a  petition  of  the 
judgment-debtors  and  the  consent  of  the 
decree-holders  that  a  further  payment  of 
Rs.  1,000  down  should  be  made,  and  that  the 
residue  of  the  debt  should  be  paid  with 
interest  at  the  rate  of  i  per  cent,  per  month 
by  monthly  instalments  of  Rs  135. 

The  judgment-creditors  now  seek  to  set 
aside  the  arrangement  entered  into  by  mutual 
agreement,  and  execute  their  original  decree 
as  if  no  such  arrangement  had  been  made. 
The  sole  ground  on  which  they  make  this 
application  is,  tbat  adverting  to  the  decision 
of  the  Full  Bench  of  this  Court,  reported  in 
13  Weekly  Reporter,  page  44,  the  agree- 
ment would  expose  them  to  certain  conse- 
quences, viz,,  the  risk  of  incurring  limitation, 
to  which,  if  they  had  been  more  prudent,  they 
would   not  have  exposed  themselves,      It 
appears  to  us  that  this  is  not  a  ground  upon 
which  the  Court  executing  the  decree  can  be 
called  upon  to  relieve  the  appellants  from 
their  solemn   deliberate   agreement.      The 
parties  were  quite  at  liberty  to  enter  into 
such  agreement  if  they  thought  fit.     There 
was  nothing  in  law  to  prevent  their  doing  so. 
Even    if    it    were    in    the    power    of    the 
Court  in  execution-proceedings  to  do  that 
which  is  sought  of  it,  there  must  be  some- 
thing much  stronger  than  the  mere  want  of 
complete  prudence  or  forethought  on  the 
part  of  one  of  the  parties  to  induce  it  to  do 
so.     We  think,  therefore,  that  the  Judge  of 
the  Court  below  was  quite  right  in  refusing 
to  allow  the  decree  to  be  enforced  in  super- 
session of  such  agreement. 

The  appeal  is  dismissed.    We  make  no 
order  as  to  costs. 
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The  13th  February  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
naih  Mijter,  Judges, 

Plaint— Bond— Act  XX.  of  z866,  s.  53. 

In  the  Matter  of 
Gour  Chunder  Mitter  and  others,  Petitioners, 

versus 
Goluck  Chunder  Roy,  Opposite  Party, 

Baboo  Sreenath  Banerjee  for  Petitioners. 

Baboo  Nullit  Chunder  Sen  for  Opposite 

Party. 

Where  plaintiff  had  elected  to  bring  a  regular  suit  in 
the  Moonsiff*s  Court  for  the  recovery  of  the  amount 
due  under  a  bond  and  for  declaration  of  his  lien  on  the 
property  pledged  thereby,  the  Judge  was  held  to  have 
acted  without  warrant  in  converting  the  plaint  into  an 
application  under  Act  XX.  of  1866,  s.  53. 

Jackson,  J. — This  rule  must  be  made 
absolute.  •  It  is  quite  clear  that  the  procedure 
which  the  plaintiff  Goluck  Chunder  Roy 
elected,  as  by  law  he  was  quite  competent  to 
elect,  was  that  of  bringing  a  regular  suit  in 
the  Moonsiif's  Court  for  recovery  of  the 
amount  due  under  the  bond,  and  for  declara- 
tion of  his  lien  on  the  property  pledged 
thereby.  The  petition  or  plaint  is  framed, 
as  his  vakeel  before  us  admits,  as  an  ordinary 
plaint  would  be,  and  is  engrossed  on  a  stamp 
of  the  full  amount.  He  gave  evidence  to 
support  his  allegations,  and  when  his  suit 
was  dismissed,  he  contended  in  his  petition 
of  appeal  that  his  claim  had  been  fully  made 
out  by  the  evidence  which  he  adduced.  All 
this  clearly  shows  that  the  plaintiff  never 
contemplated  proceeding  under  section  53  ; 
and  in  point  of  fact,  had  he  so  contemplated, 
he  could  not  have  obtained  a  declaration  of 
the  lien  which  he  sought.  The  course  taken 
by  the  Judge  in  converting  this  plaint,  as  it 
really  was,  into  an  application  under  section 
53  of  the  Registration  Act  of  1866,  is  entire- 
ly unwarranted,  and  his  order  must  be  set 
aside,  and  the  rule  made  absolute,  and  the 
case  will  be  remitted  to  the  District  Court 
of  Tipperah  in  order  that  the  appeal  may  be 
tried  on  the  merits. 


The  14th  February  1873. 

Present: 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslk; 

Judges. 

Contribution— Metne«profit8—Mortspag«—0« 
Probandi^-Evidence— Decree  inter  porter 

Regular  Appeal  from  a  decision  passed  \ 
the  Subordinate  Judge  of  Paina^  dtk 
the  nth  January  i8*j2. 

Case  No.  74  of  1872. 

Bahadoor  Singh  (one  of  the  Defendants)^! 

Appellant, 

versus 

Afzul  Khan  (Plaintiff),  Respondent. 

Mr.  C.  Gregory  and  Baboo  Boodh  Sen 
Singh  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  and  Mm 
shee  Mahomed  Yusuf  for  RespondeoL  j 

Case  No.  82  of  1872.  1 

Afzul  Khan  (Plaintiff),  Appellant,     ^ 

versus 

Bahadoor  Singh  and  others  (Defendant 

Respondents. 

Baboo  Chunder  Madhub  Ghose  and  Mi 
Mahomed  Yusuf  for  AppellanL 

Messrs.  R.  E.  Twidale  and  C   Gregory 

Respondents. 

J  obtained  a  decree  against:  A,  his  sister  W,  and  \ 
mesne-profits  in  respect  of  a  share  of  property  i 
they  had  t>een  wrongfully  keepins^  J  from  eoioi 
After  some  further  litigation,  which  resulted  in  < 
ing  this  decree,  A    sued   B  and  other  co-juc_ 
debtors  to  recover  money  which  he  alleged  havtag  J 
obliged  to  pay  in  satisfaction  of  the  decrees  i 
himself  and  them.  B,  in  answer  to  the  claim,  said,J 
during  the  whole  time  he  was  in  possession,  be 
a  title  derived  from  A  and  the  other  j  udgRient-( 
A  did  not  dispute  the  fact  that  B  had  entered  into 
session  as  his  mortgagee,  but  maintained  that  thei 
of  possession  under  the  zuripeshgee  had  terai 
before  the  origin  of  J's  claim  : 

Hbld  that  It  lay  upon  A  to  prove  that  it  had 
terminated : 

Held,  also,  that  a  decree  in  the  matter  of  this 
gage  between  B  and  another  of  the  defendants, 
suit  to  which  neither  A  nor  any  one  privy  to  hi 
title  was  a  party,  was  not  admissible  in  evidence 
decision  inter  partes. 

Phear,  J, — In  this  case,  the  plaintiSr< 
Afzul  Khan,  sues  three  persons,  viz^ 
door  Singh,  Juggur  Nath  Singh,  and  R< 
Hossein  Khan,  otherwise  called  Komi 
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MO,  seeking  to  recover  from  them  money 
pcb  he  says  he  has  been  obliged  to  pay  in 
isfaction  of  a  judgment-debt,  or  rather 
judgment-debtSi  under  decrees  in 
b  they  were  with  him  co-judgment- 
rs.  He  specifies  the  decrees  as  being 
be  dated  the  iSth  December  1862,  the 
lb  July  1864,  the  9ih  January  1864,  and 
120th  June  1866. 

pie  lower  Court  has  given  him  a  decree 
f  some  of  the  money  claimed  against  Baha- 
jor  Singh,  and  for  other  portion  of  the 
Niey  against  Kummon  Khan;  it  has  dis- 

d  his  suit  against  Juggur  Nath  Singh. 

e  present  appeal,  No.  74  of  1873,  is  an 

preferred  to  this  Court  by  Bahadoor 

j^h  against  the  judgment  of  the  lower 

lift  so  far  as  it  affects  him. 

b  seems,   upon  looking  at  the   decrees 

b  the  plaintiff  makes  the  basis  of  his 

,  so  far  as  they  have  been  explained  to 

that  the  first  decree  of  the  1 8th  Decem- 

1862   was  a  decree   obtained  by  the 

nd  defendant  Juggur  Nath  Singh  against 

present  plaintiff,  Afzul  Khan,  his  sister 

bun,   and  the  present  first  defendant 

oor  Singh,  for  mesne-profits  in  respect 

a  certain  six-anna  share    of    property, 

b  those  three  persons  were    found  to 

been  wrongfully  keeping  Juggur  Nath 

the  enjoyment  of. 

e  decree  of  the  9th  January  1864  was 

ee  of  the  High  Court,  dismissing  an 

1  which  Afzul  Khan  had  preferred  to  it 

St  the  decree  of  the   i8th  December 

The    plaintiff    Juggur   Nath    Singh 

If  had  also  appealed  against  the  decision, 

^e  ground  that  it  did  not  go  far  enough, 

that  it  ought  to  have  made  the  defendants 

for  mesne-profits  in  respect  of  twelve 

and  not  merely  of  six  annas.     The 

Court,  upon  that  appeal,  remanded  the 

lor  further  trial  in  the  Mofussil  Court ; 

on  the   20ih  July   1864  Juggur  Nath, 

this  remand,  got  a  decree  for  further 

certainly  as  against  Kummun  Khan, 

probably  against  other  parties  also ;  but 

this  point  we  think  it  is  not  necessary 

we  should  look  further  at  present ;  it  is 

b  to  say  that  this  decree  of  the  Zillah 

is  the  third  of  those  which  the  plaint 

to. 

tmman  Khan  appealed  against  that  deci- 

and  his  appeal  was  dismissed  by  the 

Court  on  the  20th  June  1866 ;  and  the 

of  the  High  Court  so  dismissing  his 

is  the  fourth  of  the  decrees  under 

the  present  plaintiff  claims. 


But  while  the  plaintiff  thus  makes  a 
general  claim  against  all  the  three  defendants 
on  the  ground  that  he,  as  a  co- judgment- 
debtor  with  them,  has  been  obliged  to  pay 
their  share  of  the  judgment-debts  due  under 
these  decrees,  he  does  not  in  his  plaint 
specify  the  pacticular  shares  or  proportions 
in  which  the  defendants  are  severally  bound 
to  recoup  him,  or  indeed  state  anything  more 
than  the  general  ground,  which  we  have 
mentioned,  for  any  liability  on  their  part 
whatever. 

Now,  Bahadoor  Singh  in  answer  to  this 
claim  said,  amongst  other  things,  that  during 
the  whole  time  that  he  was  in  possession  of 
this  property,  and  on  that  account  made  liable 
to  Juggur  Nath  Singh  for  mesne-profits,  he 
held  possession  by  a  title  derived  from  Afzul 
Khan,  Wuleehun,  and  Bheekun,  the  mother 
of  Kummun  Khan,  under  a  mortgage  or 
zuripeshgee  lease  which  had  been  given  to 
him  by  these  persons,  before  that  other  mort- 
gage had  been  given  to  Juggur  Nath  by 
these  same  persons  under  which  Juggur 
Nath's  right  to  mesne-profics  had  eventually 
arisen.  His  answer  was,  in  fact,  this :  What- 
ever may  have  been  my  liabilities  to  the 
third  party  for  these  mesne-profits,  you 
cannot  claim  anything  against  me,  because 
you  originally  put  me  into  possession,  and  it 
was  by  virtue  of  the  right  which  you  your- 
self had  given  me  that  I  was  where  I  was. 
This  allegation  on  the  part  of  the  defendant 
Bahadoor  Singh  is  not  traversed  by  the 
plaintiff  Afzul  Khan.  On  the  contrary,  he, 
in  effect,  admitted  the  substance  of  it,  but 
contended,  as  we  understand,  in  the  Conrt 
below,  that  Bahadoor  Singh's  right  to  posses- 
sion under  the  zuripeshgee  mortgage  had 
ceased  before  the  period  of  time  for  which  he 
had  been  made  liable  under  the  decree  to 
Juggur  Nath  commenced  to  run,  and  that  he 
was,  in  fact,  during  that  period,  a  trespasser, 
and  consequently  solely  responsible  for  the 
wassilat. 

With  reference  to  this,  the  Judge  of  the 
Court  below  states  that  "  the  plaintiff  avers 
''  that  Bahadoor  Singh,  having  held  possession 
"  of  the  twelve  annas  share  decreed  to  Juggur 
'*  Nath,  and  appropriated  the  proceeds,  was 
''  alone  liable  for  the  mesne-profits."  So  he 
would  be  no  doubt  as  between  himself  and  the 
plaintiff,  if  he  be  held  as  a  quasi  trespasser  in 
the  manner  in  which  the  plaintiff  seemed  to 
have  contended  that  he  did  hold.  And  conse- 
quently it  appears  to  us  that,  as  between  the 
plaintiff  and  Bahadoor  Singh  in  this  suit/  the 
whole  merits  of  the  case  turned  upon  the 
question  whether  or  not  Bahadoor  Singh  was 
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a  trespasser  as  the  plaintiff  alleged.  Clearly, 
it  was  for  the  plaintiff  himself,  under  the 
circamstances  of  the  case,  to  prove  the  affirma- 
live  of  this  issae.  He  did  not  dispute  the 
fact  that  Bahadoor  Singh  had  entered  into 
possession  as  his  mortgagee,  but  he  main- 
tained that  the  right  of  possession  under  the 
zuripeshgee  had  terminated  before  the  date 
of  origin  of  Juggur  Nath's  claim  ;  and  con- 
sequently it  lay  upon  him  to  prove  that  it 
had  so  terminated.  Upon  looking  into  the 
evidence  on  the  record,  it  seems  to  us  that, 
strictly  speaking,  there  is  no  evidence  bear- 
ing upon  this  point  at  all.  There  is  no  oral 
testimony;  and  the  only  evidence  upon 
which  the  lower  Court  seems  to  have  based 
its  conclusion  of  fact  is  a  certain  decree  of 
the  30th  June  1866,  passed  by  the  Sudder 
Ameen  in  the  matter  of  this  mortgage 
between  Kummun  Khan,  the  third  of  the 
present  defendants,  and  Bahadoor  Singh,  the 
first  of  the  present  defendants,  in  a  suit  to 
which  neither  Afzul  nor  any  one  privy  to 
him  in  title  was  a  party. 

The  lower  Court  perceived  that  the  judg- 
ment was  not,  as  a  judgment  inier  partes, 
available  as  evidence  in  favor  of  Afzul  in  the 
present  suit.  But  for  some  reason  or 
another,  which  is  not  very  clear,  it  neverthe- 
less allowed  this  judicial  decision  to  be  used 
as  evidence  in  this  suit.  So  far  as  a  portion 
of  the  liability  of  Bahadoor  Singh  was  con- 
cerned, the  lower  Court  appears  to  have 
thought  that  it  was  not  evidence  where  the 
liability  of  Bahadoor  Singh  was  in  question 
in  respect  of  a  certain  six  annas,  but  that 
it  was  so  where  the  liability  was  in  question 
in  respect  of  another  six  annas.  We  think, 
we  need  hardly  say,  that,  if  it  was  not  admis- 
sible in  one  case,  it  was  not  admissible  in  the 
other.  The  lower  Court  was  right  in  its 
view  that  it  was  not  admissible  as  a  decision 
inier  partes,  and  it  was  not  by  its  nature 
in  any  sense  a  decision  in  rem.  This  decree, 
then,  cannot  be  taken  into  consideration  by 
us  in  this  regular  appeal ;  and  if  that  be  put 
on  one  side,  there  is  no  evidence  at  all  on  the 
record  to  show  at  what  time  Bahadoor 
Singh's  relation  to  the  plaintiff  and  others  as 
mortgagee  came  to  an  end,  or  indeed  whether 
it  has  ever  come  to  an  end  in  any  sense  at 

all. 

We  must  take  it  then  that,  during  the 
period  for  which  mesne-profits  were  decreed, 
Bahadoor  Singh  was  in  possession  as  mort- 
gagee of  the  plaintiff  and  others  just  as  he 
had  been  previously  thereto.  And  if  that  be 
so,  it  is  quite  clear  we  think  that  the  plaintiff 
has  made  out  no  right  in  this  suit  to  claim 


from  him  any  contribution  towards  the  sun  \ 
which  he  has  been  obliged  to  pay  in  satjsfao^-j 
tion  of  the  decree  oi  Juggur  Nath  Singk,] 
As  things  appear  in  this  case,  it  certaitt^j 
would  be  monstrous  that  Bahadoor  Singly  j 
whose  title  as  zuripeshgeedar  commencen 
some  years  before  the  title  of  Juggar  NatM 
both  of  them  originating  in  the  same  source^! 
should  be  made  liable  to  recoup  his  mort- 
gagors the  amount  of  damages  which  they  or 
one  of  them  had  been  compelled  to  pay 
Juggur  Nath  Singh  in  respect  of  a  posses-. 
sion  and  occupation  of  the  land  which  they 
must  be  taken  by  reason  of  the  zuripeshgee 
transaction  to  have  guaranteed  to  him,  Ba^a* 
door. 

It  seems  to  us  then  that  the  lower  ConM 
ought  to  have  dismissed  the  suit  as  agai 
Bahadoor  Singh.  It  follows  that  this  appesi 
must  be  successful.  The  decree  of  the  lowci 
Court,  so  far  as  it  concerns  Bahadoor 
must  be  reversed,  and  Bahadoor  Singh 
have  his  costs  both  in  this  Court  and  in 
Court  below. 

The  next  appeal,  No.  82  of   1872,  is 
appeal  preferred  in  the  same  suit  by  A 
against  the  decree  of  the  lower  Court,  on  tht 
ground  that  that  decree  has  not  made  Bah^ 
door  Singh  liable  to  the  extent  to  which 
ought  to  have  been  made  liable. 

In  this  appeal,  Bahadoor  Singh,  Jugg«c 
Nath  Singh,  and  Kummun  Khan,  all  threi 
defendants,  are  respondents.  But  it  is  qui' 
clear  that  the  grounds  of  appeal  are  directt 
only  to  so  much  of  the  decision  of  the 
belovff  as  affects  Bahadoor  Singh  al 
There  is  nothing  in  the  petition  of  ap_ 
which  is  a  complaint  against  the  decree 
the  lower  Court  so  far  as  concerned  Kummi 
Khan.  It  follows  then  from  what  we  h» 
already  said  in  reference  to  the  first  ap; 
that  this  appeal  must  be  dismissed, 
asmuch  as  we  think  that,  on  the  evide 
before  the  Court,  Bahadoor  Singh  ought 
to  have  been  made  liable  to  any  extent,  it 
a  necessary  consequence  that  the  lower  Co 
is  not  wrong  in  the  particular  matter  whei 
the  present  appellant  complains.  It  seems 
us,  therefore,  as  we  have  already  said,  t 
this  appeal  must  l)e  dismissed. 

It  escaped  our  notice  just  now  for 
moment  that  this  appeal.  No.  82,  does  fu 
complain  that  the  plaintiff  ought  not  to  ha^ 
been  made  to  pay  Juggur  Nath  Singh's 
Juggur  Nath  himself  has  appeared  in  t! 
appeal,  and  it  is  plain  that  there  was  no 
of  evidence  affecting  him  in  any  way  gi 
at  the  trial.    The  decision    of  the    lo 
Court,  as  far  as  he  is  concerned,  is  q 
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Idmpeachable.  The  matter  therefore  re- 
tains, as  we  said,  that  there  is  no  ground  of 
ipeal  established  in  No.  82  against  any  one. 
hat  appeal  must  consequently  be  dismissed 
itfa  costs  as  regards  the  respondents  who 
ive  appeared,  that  is,  all  the  defendants, 
Amman  Khan,  Juggur  Nath  Singh,  and 
ahadoor  Singh. 


The  15  th  February  1873. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

yudges. 

Sfigistration  of  Plaints—  Ri^ht  of  Suit— Action 
for  washes — Limitation. 


^ 


Case  No.  9  of  1873. 


^plication  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  F,  B,  Kemp  and 
\  C.  Pontifex^  on  the  t2th  September  18 J  2, 
in  Regular  Appeal  No,  70  of  i8y2,* 

I  Young  (Plaintiff),  Respondent,  Petitioner, 


versus 

y  MacCorkindale   (Defendant),  Appellant, 
Opposite  Party, 

■    Mr,  J,  T.  Woodroffe  for  Petitioner. 
No  one  for  the  Opposite  Party. 

plaintiff  was  held  to  bie  technically  right  in  stating 
the  fact  of  his  plaint  not  having  been  accepted  on 
!  day  on  which  it  was  actually  presented,  ought  not 
ieprive  him  of  his  right  of  suit, 
fages  due  to  an  em ployd,  leaving  his  employer's  ser- 
te,  would  be  due  on  tne  date  when  he  left  the  service, 
jdaoy  suit  for  those  wages  must,  in  the  absence  of 
Vsut)seqnent  account  stated  and  settled  between  the 
Ilia,  be  brought  within  three  years  from  such  date. 

pontifex,  J, — This  application  for  review 
pade  upoiv  the  verified  statciment  that  the 
pmi  in  the  suit  was  really  presented  on  the 
ph  of  July  1 87 1,  although  the  endorse- 
pt  on  the  plaint  states  that  it  was  presented 
[the  31st  July  1871,  and  it  is  suggested  that 
h  fact  might  have  influenced  our  judgment, 
f^e  stated  therein  as  follows:  **We  are 
opinion  that,  at  all  events,  on  the  29th 
My  1868,  all  partnership- transactions  be- 
'ecn  the  parties  had  ceased,  and  that  a 
lal  balance  of  such  matters  had  been 
:k  ♦  *  *  ;  and  that  as  the  plaintiff's 
fit  was  not  instituted  until  the  31st  July 
7i>his  claim  against  MacCorkindale  was 
red/'  If  there  had  been  an  account 
led  and  signed  between  the  parties  on  the 

»  18  W.  R.  466, 


29th  July  1868,  the  applicant  would  be  techni- 
cally right  in  stating  that  the  fact  of  his 
plaint,  not  having  been  accepted  on  the  day 
on  which  it  was  actually  presented,  ought  not 
to  deprive  him  of  his  right  of  suit;  though, 
speaking  for  myself,  I  should  not  be  disposed 
to  encourage  litigants  to  put  off  filing  their 
plaints  until  the  very  last  day  unless  they 
take  proper  care  to  have  the  plaint  duly 
registered  on  the  day  on  which  it  is  pre- 
sented. But  it  is  not  necessary  to  dispose 
of  this  application  for  review  on  that  ground. 
On  reference  to  the  printed  book,  it  appears 
that  there  was  no  settled  account  between 
the  parties  on  the  29th  of  July  1868,  and 
the  plaintiff  does  not  pretend  to  say  that 
there  was.  All  he  says  is  that  he  signed  an 
account  oh  the  29th  of  July,  but  he  does  not 
admit  that  account,  and  he  refuses  to  be 
bound  thereby.  In  his  own  examination  he 
says :  '*  I  do  not  consider  myself  bound  by 
the  account  I  signed."  If  that  account  had 
been  binding  upon  the  plaintiff,  he  would 
only  have  been  entitled  to  Rs.  300  per  men- 
sem as  wages,  whereas  by  his  plaint  he  claims 
Rs.  5CX3.  Irrespective  of  that,  it  appears 
plainly  on  the  evidence  that  the  account  of 
the  steam-tug  John  Bull,  in  which  the 
parties  were  jointly  interested,  was  settled 
much  more  than  three  years  anterior  to  the 
29th  of  July-  1 871.  It  appears  on  the  evi- 
dence that  the  plaintiff  left  the  service  of  Mac- 
Corkindale on  the  15th  of  May  1868;  and 
that  the  steam-tug,  in  respect  of.  which  there 
was  a  partnership  between  the  parties,  was 
sold  in  December  1866 — that  is  to  say,  long 
before  the  plaintiff  left  the  service  of  Mac- 
Corkindale, and,  therefore,  previous  tothe  15th 
of  May  1868.  The  account  of  the  steam-tug 
was  made  up  by  one  Mr.  Pittar,  and  it  was 
stated,  settled,  and  agreed  to  between  the  par- 
ties before  the  plaintiff  left  the  service  of 
MacCorkindale,  that  is,  before  the  15th  of 
May  1868.  In  our  original  judgment  it  is 
stated  as  follows :  "  After  the  sale  of  the  John 
"  Bull,  and  so  far  as  can  be  discovered  from 
"the  evidence,  about  the  end  of  1867,  the 
"  account  of  the  John  Bull  was  made  up  by 
**  a  Mr.  Pittar.  *  ♦  This  statement  of  account 
*'  was  submitted  to  the  plaintiff  and  the  defend- 
"  ants  MacCorkindale  and  Watkins,  and  was 
**  allowed  and  approved  of  by  each  of  them, 
''at  all  events  some  time  before  the  29th  of 
**  July  1 868."  That  account  showed  that,  so 
far  from  anything  coming  to  the  plajntiff, 
there  was  a  debt  due  from  the  plaintiff  to 
MacCorkindale,  and  we  think  that,  inasmuch 
as  that  account  was  settled  considerably 
more  than  three  years  before  the  2 9th  of  July 
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1871,  the  date  on  which  the  plaint  was  pre- 
sented, the  only  question  between  the  par- 
ties was  one  of  wages.  Any  wages  that 
might  be  due  by  MacCorkindale  to  the  plaint- 
iff would  be  due  to  him  when  he  left  the  ser- 
vice on  the  15th  of  May  1868,  and  any  suit 
for  these  wages  must,  in  the  absence  of  any 
subsequent  account  stated  and  settled  between 
the  parties,  have  been  brought  within  three 
years  from  the  15th  of  May  1868. 

Therefore,  taking  it  that  the  plaint  was 
presented,  and  properly  presented,  on  the  29th 
of  July  1 87 1,  we  still  think  that  the  suit  is 
barred  by  limitation,  We  reject  the  applica- 
tion for  review. 


The  17th  February  1873. 
Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Zuripeshgee—Mortgage— Possessory  Suit* 

Limitation. 

Case  No.  446  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  0/  Tir- 
hoot,  dated  the  wth  October  i8*jt,  affirm- 
ing a  decision  of  the  Moonfiiff  of  Dur- 
hhangah,  dated  the  tjth  June  iSji, 

Puriag  Dutt  Roy  (Plaintiff),  Appellant, 

versus 

Fekoo  Roy  and  others  (Defendants), 
Respondents, 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

Where  plaintiif  claims  a  right  to  enjoy  possession  of 
certain  land  for  a  term  of  years  on  the  footing-  of  a 
mortgagee-transaction  (zuripeshgee),  it  having  been  a 
part  of  his  contract  with  the  mortgagor-defendants,  that 
he  should  repay  himself  the  money  advanced  by  taking 
the  rent  reserved  on  the  zuripeshgee  lease  during  its 
pendency : 

Held  that  the  relation  between  the  parties  was  differ- 
ent from  that  of  landlord  and  tenant  contemplated  in 
Act  VIII.  (B.C.)  of  1 869,  s.  27,  and  that  the  suit  could 
not  be  governed  by  the  limitation  prescribed  in  that  law. 

Phear,  J, — In  this  case  language  has  been 
used  in  both  the  Courts  below  which  seems 
to  indicate  some  little  confusion  as  to  the 
mode  in  which  those  suits  are  to  be  dealt 
with  in  the  Moonsiff's  Court,  which  are  of 
such  a  nature  as  would  formerly  have  ren- 
dered them  triable  only  in  the  Collector's 
Court.  *  One  Court  speaks  of  the  suit  being 


a  suit  which  is  to  be  tried  on  the  dtB 
of  the  Court  as  distinguished   fnm 
other  side,  and  the  other  speaks  of  Uti 
a  suit  which  is  to  be  tried  ooder  Act 
of  1869  (B.  C).  There  should,  we  , 
be  no  question  in  the  mind  of  the' 
to  which  side  of  the  Court  is  to    _. 
the  suit,  or  under  what  Act  it  is  to  be 
It  was  one  of  the  purposes  of  the 
lature  when  it  removed  the  cognli 
certain  class  of  actions  from  the 
Court  to  the  Moonsiff's  Court,  that 
should  no  longer  be  any  question  in 
whether  the  suitor  had  invoked  the 
of  the   right  jurisdiction,  and  whc 
Court  was  competent  to  do  complete , 
between  the  parties.     It  is  the  pl^' 
of  the  Court,  when  a  suit  is  brought 
it,  to  entertain  it,  and  to  endeavour  to 
matter  in  question  between  the  parties 
the  whole  merits.    In  this  instance,  no 
the  first  material  issue  raised,  and 
issue  to  be  tried  was,  whether  or  not 
is  barred  by  the  operation  of  one  or 
the  Acts  of  Limitation.    And  the  fini 
the  Court  on  that  issue  would 
depend   upon    the    nature  of    the 
between  the  parties,  namely,  upon  the 
tion  whether  or  not  the  cause  of  action 
by  the  plaintiff  is  one  which  falls  wil 
provisions  of  Act    XIV.  of  1859,  or 
which  falls  within  the  more  restricted 
tation  as  to  time  prescribed  by  S( 
Act  VIII.  of  1869  (B.  C).  The  Coortsl 
have  both  come  to  the  conclusion 
suit  is  barred  by  the  operation  of  tfait^ 
mentioned  section.    The  words  of  diaii 
tion,  so  far  as  they  are  applicable  to  the 
case  are ;   **    ♦     *    *    All  suits  to 
*'  the  occupancy  of  any  land,  farm,  ori 
"  from  which  a  ryot,  farmer,  or  tenai 
"been  illegally  ejected  by  the  person | 
"  lied  to  receive  rent  for  the  same,  •  ^i 
"  be  commenced  within  the  period  of  oaej 
"from  the  date   of  the   occurring  tA 
"  cause  of  action,  and  not  afterwards. 

Both  the  lower  Courts  are  of  opinion 
the  case  of  the  plaintiff  that  this  is  a  si  ^ 
recover  occupancy  of  land  from  whicfcj 
has  been  illegally  ejected  by  the  persou^^ 
is  entitled  to  receive  rent  for  the  same. 
On  referring  to  the  judgment  of  the  Ji 
we  find  that  he  describes  the  plaintiff's 
of  action  in  this  wise :  "  The  plaintiff 
that   9    annas  and    9  gundas   in   m< 
Dhanour  Koar  were  given  in  ticca  to 
by  defendants  Nos.  2  and  3,  at  a  rentid 
Rs.  100  from  1273  to  1286  F.S.,  after ul' 
Rs.  1,400  zuripeshgee  (Sudbowah  Pat 
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:is,  by  ihe  paying  back  of  the  amount  in 
instalments  of  Rs.  loo.     He  further 
that  defendant  No.  i  bought  one  anna 
right  and  title  in  the  share  in  ticca  from 
iaiit  No.  2  on  24th  Assin  1275  F.S.,  of 
be  took  possession  ousting  the  plaintiff, 
plaintiff  now  sues  for  recovery  of  pos- 
m  and  mesne-profits  lor  three  years." 
iappears  to  us  that  if  this  rightly  states 
[plaintiff's  cause  of  action,  and  it  .seems 
France  to  the  plaint  that  it  does  so,  the 
not  simply  a  suit  to  recover  occupancy 
id  from  which  the  plaintiff,  as  a  tenant, 
;n  ejected  by  the  person  who  is  entitled 
jive  rent  for  the  same ;  for  evidently 
iff  comes  into  Court  claiming  a  right 
Ijoy  possession  of  this  land  for  a  term  of 
upon  the  tooting  of  a  mortgage  trans- 
he  seek^  to  recover  the  security  for 
lent  of  the  loan  which  he  has  advanced, 
security  had  been  given  to  him  by  the 
fldautsNo-i.  2  and  3,  including  the  defen  1- 
lo.  I's  vendor,  and  had  been  wrongfully 
from  him  by  the  defendant  No.  1.     In 
^it  appears,  according  to  the  terms  of  the 
that,  during  the  pendency  of  this  zur-i- 
se  lease,  no  one,  other  than  the  plaintiff 
f,  is  entitled  to  receive  any  rent,  for  it 
Lrt  of   the   plaintiff's   contract,  as  he 
iit,  with  the  defendants  Nos.  2  and  3,  that 
►aid  repay  himself  the  money  advanced 
:ing  the    rent   reserved  on   the    lease 
Ig  that  time.     It  is  clear  to  our  mind 
transaction  of  this  kind  constitutes  a 
jm    relation    altogether    between    the 
from  that  ordinary  relation  of  land- 
id  tenant,  which  is  contemplated  under 
>rds  used  in  section  27,  Act  VIII.  of 
(B.  C).    It  appears  to  us,  therefore,  that 
irts  below  have  made  a  mistake  as  to 
sriod  of  limitation  which  is  applicable 
suit.    The  Lower  Appellate  Court  has 
;ed  the   suit,  as   we   think,    wrongly, 
ibe  preliminary  issue.     The  judgment 
therefore  be  set  aside,  and  the  case  sent 
lo  the  said  Lower  Appellate  Court  for 
ipon  its  merits.     But,  if  it  appear  to  us 
our  decree  is  drawn  up  that  the  first 
look  no  evidence,  but  simply  decided 
the  preliminary  issue,  the  order  will  be 
lihe  Lower  Appellate  Court  must  send  the 
back  to  the  first  Court  for  trial  upon  the 
• 

ts  must  abide  the  event. 


The  i8th  February  1873. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the   Hon'ble  F.   A.  Glover, 
Judge, 

Execution— Attached  Property — Valuation. 

Case  No.  272  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Uooghfy^ 
dated  the  jist  May  t8y2,  affirming  an 
order  passed  by  the  Second  Subordindte 
Judge  of  that  District ^  dated  the  i6th 
January  i8*j2 

Jogendro  Nath  Mullick  and  others 
(J  udgment-debtors),  Appellants^ 

,       versus 

Rajah   Bijoy    Keshul   Roy  (Decree-holder), 

Respondent, 

Mr.  Evans  and  Baboos  Gopat  Lall  Mitter 
and  Grish  Chunder  Ghose  for  Appellants. 

Mr,  R,  T.  Allan  and  Baboos  Ashootosh 
iJhur,  Nil  Mad  hub  Sen,  and  Bacharcun 
Mookerjee  for  Respondent. 

,  Where  it  was  ordered  in  execution  that  a  decr^- 
holder  should  get  possession  of  a  specified  plot  (No.  2) 
out  of  three  into  which  certain  property  had  been  divided 
for   purposes  of  valuation,  and  after  a    portion   of 

j  such  plot  had  been  taken  possession  by  him,  there  still 

I  remained  something;  due  on  the  decree  : 

1      Held  that,  so  long  as  any  portion  of  plot  No.  2  re- 

I  mained,  the  decree  holder  could  not  touch  the  remain* 

i  ing  plots. 

Glover,  J, — Thu  respondent  got  a  decree 
for  a  one-third  share  of  certain  imihoveable 
property,  the  money- value  of  which  share 
was  found  lo  be  Rs.  6,626.  For  the  pur- 
poses of  this  valuation,  the  land  and  houses 
comprising  the  property  had  been  divided 
into  three  plots,  and  in  execution  it  was 
ordered  by  the  Principal  Sudder  Ameen  (30th 
March  1867),  that  the  decree-holder  should 
get  possession  of  plot  No.  2,  and  that,  if  that 
did  not  satisfy  the  decree,  other  property  in 
plots  Nos.  I  and  3  should  be  added. 

Plot  No.  I  consists  of  the  dwelling- 
house  of  the  debtor's  family. 

Plot  No.  2,  of  a  cutcljerry  and  boitac- 
khana,  with  land  on  the  north,  east,  and  west 
sides. 

Plot  No.  3,  of  cultivated  and  other  lands/ 
The  cutcherry  and  boliuckhana,  called  in 
this  record  *•  Anundoram,"  were  taken  pos- 
session of  by  the  decree-holder,  but  theie  still 
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remained    due    to.  him    Rupees    I,oo6-i3,  I  this  would  be  contrary  to  the  Principal 


der  Ameen's  order,  which  directs  thai 
plot  No.  2  prove  insufficient,  a  specified! 
of  the  dwelling  house  buildings  is  to  be  gr 
to  the  decree-holder,  to  the  extent,  of  cow 
of  (he  balance  still  due. 

We  make  no  order  as  to  costs. 


which  he  had  been  declared  both  by  the 

Subordinate  Judge  and  Judge  to  have  the 

right  to  take  in  the  shape  of  a  part  of  the 

dwelling-house  of  the  debtor  in  plot  No.  i. 
It  has  been  admitted  by  the  respondent's 

pleaders  before  us  that  there  is  still  a  portion 

of  land  appertaining  to  plot  No.  2  of  which 

the  decree-holder  has  not  taken  possession ; 

and  the  map  filed  with  this  record  shows  that 

the  buildings  only,  viz.,  the  cutcherry  and 

bottockhana  house,  have  been  taken,  leaving 

a  considerable  quantity  of  what  is  called  in 

the  map  garden-ground  still  unappropriated. 
Now,  the  order  of  the  30th  of  March 
1867,  which  admittedly  governs  these  pro- 
ceedings, gave  the  decree-holder  first  lot 
No.  2,  and  if  that  did  not  satisfy  his  claim, 
then  other  properties  named.  The  appellant 
contends  that  the  valuation  of  plot  No.  2, 
including  both  houses  and  land,  would  fully 
represent  the  decree-holder's  one-third  share, 
and  that  this  plot  ought  to  be  exhausted  be- 
fore giving  the  creditor  any  part  of  the  family 
dwelling-house  (plot  No.  i). 
.  It  was  stated  also  before  us,  and  not  denied 
by  the  respondent,  that  the  balance  of  Rs.  '  MussamuiChoa (Opposite  Party),  l^esfia 

1,006-12  had  been  many  limes  offered  to  the 
decree-holder,  but  had  been  refused  by  him. 
We  think  that  ttiis  appeal  is  virtually  dis- 
posed of  by  the  respondent's  admission  that 
there  is  still  land  appertaining  to  plot  No.  2 


The  i8lh  February  1S73. 

Present : 

The  Ilonble  J.  B.  Phear  and   W.  Ainsli^ 

Judges. 

Evidence— Title-deeds— Rent-receipts— Pw 

sumptions. 

Case  No.  125  of  1S72. 

Regular    Appeal  from     a    decision 
hy  the  Judne   of  Gya,   dated  the 
February  18^2. 

Khoda  Buksh  Khan  (Petitioner),  AppeiU 

versus 


Mr.  C.  Gregory  for  Appellant. 
No  one  for  Respondent. 

_       _ In  a  case  in  vol  VI  n}f  the  alternative  question  of 

wiiirh  haq  not  hepn'^ai»nmnriT!pH  fr>  !h<»  nari«;       whether  certain  land  liclonged  to  Ror  to  C,  ndthffi 

wnicn  nas  not  oeen  appropnaiea  to  tne  sans-    ^^^^^^^  ^he  other  of  the  opposite  party  vcntan»« 

faction     or     his     decree.       The     Subordinate  1  state  who  his  ooponent  w.i8,  and  the  testimony  rf 
Judge's  order  of   1S67   expressly  directed  all  !  witnesses  on  this  point  being  doubtful : 

the  plot  No   z  to  be  first  laken,  and  so  long    ae";,^"„d^^\';"r«ei;?sor„^ro^^^^^ 

as    any    portion    of    that    plot    remains,    the     unless  there  was  something  on  the  record  to 

debtor's  dwelling-house,  plot  No.  1 ,  can  not  be    vail  such  strong  evidence. 
touched^  Phear,  J. — Th«  question  in  ihis  case  i 

There  will  be  no  ncceisiiy  for  anv  re- valu- 


ation of  the  shares,  because  there  was  no 
apjpeal  to  the  Judge  on  this  point,  and  Rs. 
i,oo6-t2  was  taken  by  both  parties  as  repre- 
senting the  sum  due  to  the  creditor  after  he 
had  received  the  cutcherry  and  boiiuckhana 
houses,  the  stables  and  one  or  two  other  small 
plots  appertaining  to  the  estate.  The  ques- 
tion to  be  decided  is  whether  the  garden-land 
to  the  north,  east,  and  west  of  the  Anundoram 
is  of  the  value  of  Rs.  1,006-12.  If  it  is, 
the  degree-holder  must  take  his  balance  from 
it;  if  it  exceeds  the  sum  due,  he  will  take 

Eroportionably.  If  it  falls  short,  he  can  then 
ave  such  portion  of  the  dwelling-house,  plot 
No.  I.,  as  is  sufficient  to  make  up  the  amount. 
-  There  was  some  contention,  although  the 
point  was  not  pressed  before  us,  that,  in  the 
event  of  plot  No.  2  not  being  sufTicient.  the 
balance  should  be  taken  from  plot  No  3 ;  but 


very  simple  alternative  question  of  fact, 
whether  certain  land,  taken  by  the  Gov< 
ment,  belongs  to  one  Khoda  Buksh,  orto^ 
Mussnmut  Choa. 

Unfortunately    the   evidence    which 
been  taken  at  the  hearing  below  is  very 
satisfactory  and   incomplete.      The  cxai 
nation  ot  the  witnesses  appears  to  have 
conducted  in  such  a  way  as  to  leave  it 
the   highest    degree    uncertain    what 
each  witness  can  actually  depose  to  of 
own  personal  observation.      And  ihcn 
principal  parties  themselves  have  not 
examined,  although  there  seems  to  be 
reason  at  all  why,  in  a  case  like  this, 
should  not  have  been  brought,  so  to  s| 
face  to  face,  and  cross-examined  in  refci 
to  each  other's  testimony.     It  appears  U 
neither  the  one  nor  the  other  of  the  opi 
parly  ventures  to  state  who  his  opponeiA 
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ft  the  testimony  of  the  witnesses  on  this 
be  i^  entirely  in  doabt.  However,  it  is 
■tin  that  Khoda  Buksh  is  in  possession  of 
I  title-deeds  of  the  land  in  question,  and  of 
^leceipts  given  by  the  superior  holder  for 
It  paid  in  respect  of  it.  This  is,  so  far 
it  goes,  strong  evidence  in  his  favor; 
i  it  appears  to  us  that  he  ought  to  suc- 
^  opon  it  unless  there  is  something  to  be 
psd  upon  the  record  to  countervail  it  on 
I  other  side. 

But  after  the  best  consideration  which  we 
I  give  to  the  evidence  such  as  it  is,  it 
pas  to  us  that  there  is  nothing  of  the 
pllest  value  on  the  other  side.  On  the  con- 
ify  there  is  something  afforded  by  Mus- 
put  Choa  and  her  witnesses  which  is 
jorable  to  Khoda  Buksh*s  claim.  For  it 
Id  be  observed  that  when  th'e  Mussamut 
her  petition  in  September  1871,  she 
^d  therein :  *'  It  is  rumoured  that  an 
(existing  person,  by  name  Khoda  Buksh, 
fing  himself  to  be  the  son  of  Shum- 
Mt  Khan,  has  applied  for  getting  from 
^vernment  the  value  of  the  juglis  land 

Etained  in  settlement  by  ShumshereKhan, 
t  there  is  no  person  (by  name)  Khoda 
loksh,  and  your  petitioner,  mother  of 
(bumshere  Khan,  is  in  possession  of  the 
kiis  land." 

fter  this  date,  namely,  in  November,  the 
tioner  Khoda  Buksh  filed  his  title-deeds 
receipts  of  rent  for  1278,  1275,  and  1274. 
December,  the  Mussamut  supported  her 
m  by   a  written    statement.     And,   of 
I,  by  that  time  she  had  had  the   oppor- 
ity  of  knowing  what  were  the  documents 
:b  Khoda  Buksh  had   filed,  and  it  is  a 
uficant  fact  that  in  this  written  statement 
states  that,  **  inasmuch  as  she  could  not 
!rsonally  look  after  and  effect  the  man- 
(ment  of  the  land  in  question,  she  had 
^pointed  Khoda  Buksh  as  manager,  and 
:ording]y   the   amuldustuk    granted    by 
^vemment  and  the  receipts  granted  by  the 
^prieior  passed  into  his  hands.'' 

we  have  it  now  that  she  has  changed 

line  of  defence  totally.     While  she  at 

said  that  there  was  no  such  person  at 

as  Khoda  Buksh,  afterwards   when  she 

rered  that  the  petitioner  Khoda  Buksh 

supporting  his  case  by  the  production 

amuldustuk.  and  receipts,  she  makes 

^ttatement  that  we  have  just  read,  in  order 

lant  for  his  possession  of  them. 

lin  the  statement  that  she  could  not  per- 

lly  look  after  and  effect  the  management 

property  oq  siccoopt  of  ber  age  seen^ 


rather  absurd  when  we  look  at  the  amul- 
dustuk, and  find  that  the  whole  extent  of  the 
jageer  is  21  beeghas  and  14  cottahs.  Old 
as  the  lady  was,  surely  there  would  not  be 
any  difficulty  in  receiving  rents  payable  by 
the  ryots  in  occupation  of  this  small  plot  of 
land,  without  keeping  a  manager  who  appears 
himself  to  have  been  for  some  lime  past  in 
the  police  service  at  a  distant  place. 

Then  three  of  her  witnesses  say  that  the 
ryots  in  occupation  of  this  land  pay  their 
rents  to  Mussamut  Choa.  But  none  of  these 
ryots  have  been  produced.  There  is  not  a 
single  person  who  says  that  he  cultivates  the 
land  under  Choa,  and  pays  rent  to  her  or  to. 
anybody  as  her  representative.  The  evi- 
dence of  Sooamber  Singh,  upon  which  the 
Judge  to  some  extent  relies,  really  amounts 
to  nothing  more  than  this,  that  he  collects 
for  Mr.'  Solano  the  rent  of  this  jageer  land; 
and  has  received  it  on  four  occasions  from 
Khoda  Buksh.  But  he  believes  that  the 
land  formerly  belonged  to  Choa's  husband, 
and  that  Choa  is  the  mother  of  Shumshere. 

It  seems  to  us  that  in  this  there  really  is 
nothing  of  weight  put  against  possession  of 
the  title-deeds  and  of, the  receipts  for  rent. 

Unsatisfactory  as  the  case  undoubtedly  is, 
we  must  say  that  we  think  the  Judge  was 
wrong  in  giving  his  award  in  favor  of  Choa, 
because  it  seems  to  us  that  the  evidence,  so 
far  as  it  tends  at  all  either  way,  is  exclusively 
in  favor  of  Khoda  Buksh.  We  must,  there- 
fore, reverse  the  order  of  the  Judge,  and 
declare  that  the  appellant  is  entitled  to  the 
share  of  the  compensation  money  claimed  by 
him. 

The  appellant  is  entitled  to  his  costs  in 
this  Court  as  well  as  in  the  lower  Court. 


The  18th  February  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Forcdosure-Lmiatics-Hindoo  ,,L*w— Gu*r- 
dian  and  Manager— Power  of  Manager— Act 
XXXV.  of  1858 

Case  No.  169  of  1871. 

Regular  Appeal  from  a  decision  passed  fy 
the  Subordinate  Judge  of  Shahabad,  dated 
(he  5th  May  iSfi. 
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Th«  Court  of  Wards,  on  behalf  of  Kashu    adveriised  for  sale;  thai,  inastnach  as 


Pershad  Singh,  a  lunatic  (Defendant), 

Appellanty 

versus 

Kupulmun  Singh  and  another  (Plaintiffs), 

Respondents, 

Mr,  J .  T,    Woodrojffe  and    Baboo  Annoda 
Pershad  Banerjee  for  Appellant. 

Baboos  Mohesh  Chunder  Chowihry^  Ro- 
mesh  Chunder  Milter ^  and  Aubinash 
Chunder  Banerjee  for  Respondents. 

K  and  R  sued  the  Court  of  Wards  as  gfuardian  of  one 
Pv  an  idiot,  to  foreclose  a  mortg^a^,  and  obtain  posses- 
sion, that  claim  beinj^  based  upon  a  deed  of  byebU'Vufa 
executed  by  L  the  idiot's  mother  and  guardian,  to  provide 
means  to  meet  an  ancestral  debt.  The  Sub-Judge  g-ave 
Bkiintiff  a  decree,  holding  that  the  lunatic  as  such  had  no 
locus  standi;  that  his  mother  was  sole  heir;  and  that, 
though  she  executed  the  deed  as  if  on  behalf  of  her 
ton,  yet  it  was  not  vitiated  on  that  account,  because  it 
was  executed  in  her  proprietary,  and  not  her  fiduciary 
character: 

Held  that,  if  the  lunatic  was  not  the  owner,  the  suit 
^as  worthless  for  the  purpose  of  foreclosing  the  equity 
of  redemption  of  the  real  owner,  who  was  no  party  to 
the  suit : 

Held  that,  as  no  issue  was  raised  in  the  first  Court, 
or  suggested  by  either  party  as  to  the  lunatic's  pro- 
prielary  right,  the  Lower  Apjiellate  Court  did  wrong  in 
raising  for  the  first  time  an  issue  of  this  kind  : 

HeLDy  that  a  Hindoo  lunatic  may  have  property  even 
though  be  is  not  capable  of  inheriting  while  a  lunatic, 
but  he  cannot  make  valid  contracts  binding  cither  on 
iiimseK  or  on  his  property.  All  dealings  with  his  pro- 
•perty  noust  be  made  by  the  hands  of  a  guardian  or 
Vianager  to  be  appointed  by  the  supreme  civil  power, 
the  legality  of  the  guardianship  depending  on  such 
appointment. 

A  Court,  when  representing  such  authority,  is  bound 
V>  appoint  the  fittest  and  most  proper  person  from  among 
relatives,  the  father  being  legal  guardian,  and  in  default 
the  mother,  and  so  on. 

After  the  passing  of  Act  XXXV.  of  1S58,  an  appoint- 
ment of  a  guardian  or  manager  of  a  lunatic's  estate 
could  not  be  properly  effected  otherwise  than  as  there 
prescribed ;  and  no  ae  facto  manager  could  have  more 
power  of  aliening  and  encumbering  than  ^dejure 
manager  would  have. 

Phear,  J. — In  this  suit,  Kupulmun  Singh 
and  Ramdut  Singh,  co-plaintifis,  sue  the 
Court  of  Wards  as  guardian  of  one  Kasho 
Pershad  Singh,  an  idioi,  to  foreclose  a  certain 
mortgage,  and  to  obtain  possession  of  the 
OiMtgaged  premises. 

The  plaint  alleges  that,  after  the  death  of 
the  idiot's  father  ai  some  un mentioned  date, 
lyiussumat  Luckhee  Kooer,  the  mother  and 
guardian  of  the  idiot,  was  appointed  man- 
ager and  administrator  of  his  estate;  that  the 
father,  in  his  lifetime,  had  borrowed  money, 
and  that  the  loan  effected  by  him  at  usurious 
kilterest  had  swelled  up  to  a  very  large  sum, 
aud  the  ealate  of  the  idiot,  ior  executkin  of  a 
decree  of  Court    for    anpestnah  debt,    was 


complicated  and  heavy  debt  at  a 
rate  of  interest  rendered  its  liqui 
fraught  with  difficulty  and  danger  of 
loss  of  the  whole  property,  the  Mussamat, 
the  view  to  preserve  the  ancestral  esutcj 
the  idiot,  through  an  agent,  formally 
cuted,  in  February  i860,  a  deed  of  bye- 
wufay  upon  which  the  plaintiff's  claii 
based,  for  a  consideration  of  Rupees  d 
at  a  monthly  interest  of  7  annas  9  pie, 
a  fraction,  per  cent.,  stipulating  that 
whole  consideration  should  be  repaid  at 
end  of  Jeit  1276. 

The  plaint  further  alleges  that  the 
deration  money    was   duly    applied   to 
relief  of  the  estate,  and  that  the  pi 
regularly  realized  all  the  interest  thereoBJ 
to  the  end  of  Jeit   1276  by  the  recet{ 
rent  from  certain  lessees  of  the  estate. 
that    the    Mussamut,    notwithstanding 
plaintiffs'  importunities,  refused  to  pay| 
mortgage  money    ai    the  stipulated 
viz,y  the  end  of  Jeit  1276  ;  that  the  plaii 
therefore,  filed  an  application  to  the  Jq( 
Court   tor  foreclosure,  and  got   the 
formally  issued  and  duly  served   upon| 
mother  of  the  idiot.     The  plaint  then  all 
that  the  property  of  the  idiot  has  been  pi 
by  an  order  of  the  Judge  under  the  mai 
ment  of  the  Court  of  Wards,  but  nev^ 
less  the  money  has  not  been  deposited ; 
inasmuch  as  the  period  of  time  presci 
by  the  law  has  elapsed,  the  plaintiffs 
this  suit  for  foreclosure. 

The  written  statement  filed  by  the 
of  Wards  as  guardian  of  the  idiot  \ 
Pershad  says,  that  Mussamut  Luckhee  K| 
never  was  the  bond- fide  guardian 
idiot,  never  had  authority  in  law  to  ez( 
the  bye-bil-wu/a  on  which  the  plaintiffs 
that  she  had  in  fact  applied  to  the  Coui 
a  certificate  of  guardianship,  and  her  ai 
cation  was  rejected  on  the  8th  F< 
i860,  just  before  she  executed  the  deel 
bye-bil'ivufa.  The  Court  of  Wards,  ii 
same  written  statement,  further  denied 
at  the  time  of  the  execution  of  the 
there  was  any  such  legal  and  ancestral 
as  would  be  sufiicient  in  law  to  supj 
deed ;  and  also  denied  that  the  considei 
money  for  the  byebil-wu/a  was  appli< 
the  plaint  alleged.  Further,  the  C 
Wards  alleged  that  the  plaintiffs  pi 
the  execution  of  the  bye-bil-wufa  b] 
exercise  of  undue  influence,  fraud,  and 
sion,  and  that  the  value  of  the 
pledged  w^as  grciUly  more  than  the  allj 
consideration  foe  the  nuMrtgage. 
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yUponibese  statementson  Uieoue  side  an<.ion  I 
pother  three  issues  were  raised,  namely  : —  ' 
i^ First.  —  Whether  Mussamut  Luckhee 
'^looer,  mother  of  Kasho  Pershad  (the  luna- 
:),  was,  on  the  date  of  the  admitted  deed 
i  byt-bil-wu/ay  the  guardian  of  the  said 
inatic  under  Hindoo  Law  and  Govern- 
blent  enactment,  and  as  such,  legally  au- 
[iborized  to  contract  a  loan,  and  mortgage 
lunatic's  property  in  order  to  liquidate 
icestral  debts  of  the  lunatic,  and  to  save 

estate  from  ruin. 
Second.  —  Whether  the  said  guardian, 
[ossamut  Luckhee   Kooer,   did   actually 
laidate    the    ancestral    debt   of    Kasho 
Pershad  (the    lunatic)    with    the    Rupees 
^,000  contracted  on  this  deed  o\  suit  or  not, 
€.,  whether  her  action  in  contracting  the 
m,  and  executing  the  said  deed,  was  for 
il  necessity,  and  justifiable  or  not. 
Third. — Whether  the  defendant's  alleged 
ifference  in  the  amount  of  the  loan  cou- 
rted, and  the  amount  of  the  value  of  the 
irty  mortgaged,  would  make  any  differ* 
:e  in  the  nature  of  this  case.*' 
^be  case  has  been  fully  tried,  and  the  Sub- 
inate  Judge  has  given  a  decree  in  favor 
kibe  plaintiff,     iiis  judgment  is  certainly 
[:«>me  respects   remarkable.      He    says : 
is  an  admitted  fact  that  the  defendant  is 
lunatic;  he  is  not  therefore  legal  heir  of 
father,  but  his  mother  is  the  sole  heir  of 
^howdhry    Kishen  Dyal  Singh,  deceased. 
*  *    it  is  patent  the  lunatic  has  no  locus 
idi,  and  that  his  guardian  and  proxy,  as 
matter  of  law,  cannot  raise  any  objection 
to  the  legality  and  validity  of  the  trans- 
lioii.     It  is  manifest  from  the  above  that 
lunatic  is  not  the  heir  of  his  late  father, 
id  that  his  mother  is  the  lieir  under  the 

tsiras" 

*be  Subordinate  Judge  then  argues  that, 

igh  the  Mussamut  did  in  fact  execute 

deed  as  if  on  behalf  of  her  son,  yet  "  the 

ract  was  made  in  her  proprietary,  and  not 

fiduciary,  character,  and,  therefore,  the 

ract  was  not  vitiated  on  that  account." 

le  lower  Court  says,  t>>at  its  findings  on 

head  ''  are  sufficient  for  the  disposal  of 

Fcasc,"  and  accordingly  it  gives  a  decree 

fibe  plaintiffs  for  possession  of  the  mort- 

[td  premises,  together  with  costs. 

ibos  appears  to  have  altogether  escaped 

Botice  of  the  Judge  that  the  suit  was 

i^ht  against  the  idiot  alone   as    repre- 

"  by  the  Court  of  Wards,  and  th  u  the 

lur,  tiis  mother,  was  no  party  to  the 

in  any  way.     M,  therefore,  the  Court's 

ling  that  the  property  did  not  belong  to 


the  lunatic  be  correct,  still  the  plaintiff,  in 
order  to  succeed,  must  make  out  his  own  title 
to  possessioQ  ;  and  that  he  cannot  do,  on  the 
facts  which  he  himself  puts  forward,  without 
showing  something  more  than  the  mortgage 
made  to  him  of  ihe  property  by  the  real 
owner.  He  must,  in  addition,  show  that  the 
real  owner's  equity  of  redemption  has  been 
foreclosed,  so  that  the  full  title  to  the  property 
and  to  possession  of  it  has  passed  to  him. 
But  obviously  he  cannot  do  this,  because  no 
suit  for  the  purpose  of  foreclosing  the  equity 
of  redemption  has  been  brought  against  the 
owner  excepting  this  suit  ;  and  if  the 
lunatic  be  not  tie  owner  of  the  estate,  this  suit 
is  worthless  for  the  purpose  of  foreclosing 
the  real  owner's  equity  of  redemption,  and 
consequently  that  equity  Is  still  outstanding. 

It  would  seem  clear,  therefore,  that  on  the 
finding  which  the  lower  Court  has  come  to,  it 
ought  to  have  dismissed  the  suit  with  costs. 

But  further  than  this,  it  is  beyond  question 
of  the  essence  of  the  plaintiff's  suit  that  the 
property  belongs  to  the  lunatic ;  and  we  need 
not  say  that,  according  to  Hindoo  law,  a  luna- 
tic may  possess  property.  No  issue  was  raised 
in  the  first  Court  or  suggested  by  either  party 
for  any  purpose  connected  with  the  suit  rela- 
tive to  the  lunatic's  proprietary  right.  The  Sub- 
ordinate Judge  was,  therefore,  quite  wrong 
in  raising  himself  for  the  first  time  in  his 
judgment  an  issue  of  fact  of  this  kind,  and  then 
determining  it  upon  the  evidence  before  him, 
notwithstanding  that  the  parties  did  not 
themselves  desire  it,  and  had  not  had  an 
opportunity  of  bringing  any  evidence  to  bear 
upon  the  point.  It  might  well  enough  be  in 
this  case,  and  would  accord  with  all  the  facts 
that  are  stated  or  proved,  that  Kasho  Pershad 
became  insane  after  he  had  succeeded  to  his 
father's  property.  As  the  case  stands,  we 
must  certainly  take  it  that  the  property 
which  was  mortgaged  by  the  Mussamut  to 
the  plaintiffs  was,  at  the  time  of  the  mortgaged 
transaction,  the  property  of  her  son  Kasho 
Pershad,  and  that  he  was  then  an  idiot  or 
lunatic.  It  therefore  become^  necessary  to 
inquire  what  was  the  state  of  the  law  at  the 
period  when  the  mortgage  was  effected,  so 
far  as  it  bore  upon  the  matter  of  the  aliena- 
tion of  the  lunatic's  property. 

Now,  we  apprehend  it  is  quite  clear,  as  we 
have  already  said,  that  a  Hindoo,  being  a 
lunatic,  may,  nevertheless,  have  p rope Uy»  even 
though  he  is  not  capable  of  taking  property 
by  inheritance  in  the  event  of  his  being 
lunatic  at  the  time  when  the  inheritance 
opens  to  him.  But  if  a  lunatic  has  property, 
it  is  then,  we  think,  quite  certain  that  by 
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Hindoo  law  he  cannot  himself  make  valid 
contracts  binding  either  on  himself  or  on  his 
property.  If  it  is  necessary  to  refer  to  author- 
ity for  this  purpose,  it  may  be  found  in 
Menu,  both  as  given  in  Sir  William  Jones's 
edition  and  in  the  text  grven  in  Colebrooke's 
Digest.  The  text  1 1  in  the  second  Bock, 
Chapter  II.,  section  i ,  of  Colebrooke's  Digest, 
headed  Menu,  runs  thus  :  '*  A  contract 
*'  made  by  a  person  intoxicated  or  insane, 
"  or  grievously  disordered,  or  wholly  depen- 
'*  dent,  by  an  infant  or  decrepit  old  man.  or  by 
"  a  person  without  authority,  is  utterly  null." 

Again,  the  following  texi  of  Yajnya- 
walcya  :  "  A  contract  made  by  a  person 
*'  intoxicated  or  insane,  or  grievously  dis- 
*'  ordered,  or  disabled,  by  an  infant,  or  a  man 
"  agitated  by  fear  or  the  like,  or  in  the  name 
**  of  another  by  a  person  without  authority, 
"  is  utterly  null." 

Therefore  all  dealings  with  the  property  of 
one  who  is  insane,  if  dealings  can  be  effected 
so  as  to  be  valid  and  binding  upon  it  (and 
obviously  such  property  needs  to  be  managed 
as  much  as  any  other),  must  be  made  by  the 
hands  of  a  guardian  or  a  manager ;  and  the 
Hindoo  law,  as  we  understand  it,  recognized 
this  necessity  quite  as  early  as  it  laid  down 
the  disqualifications  which  we  have  referred 
to ;  and  we  think  it  is  undoubted  that  (to 
adopt  the  generalization  of  Sir  Thomas 
Strange)  the  supreme  civil  power  is  the  autho- 
rity to  appoint  an  efficient  manager  and  guar- 
dian of  a  disqualified  person's' property. 

In  1st  section,  Chapter  III.,  4th  clause.  Sir 
Thomas  Strange  says  :  **  With  respect  to  the 
"  relation  of  guardian  and  ward^  the  king,  as 
''  he  is,  by  the  Hindoo  law,  failing  all  others, 
"  the  ultimate  heir  of  all.  Brahmins  excepted, 
'*  so  is  he  to  an  extent  beyond  what  is  recog- 
**  nized  by  us  in  our  Court  of  Chancery  the 
"  universal  superintendent  of  those  whocan- 
"  not  take  care  of  themselves.  In  this  capacity 
''  it  rests  with  him,  1'.  e.,  with  the  Judicial 
"  Power,  exercising  for  him  this  branch  of 
"  his  prerogative,  to  select  for  the  office  the 
"  fittest  among  the  infant's  relations  ;  prefer- 
"  ring  always  the  paternal  male  kindred  to  a 
^'  maternal  ancestor  or  female." 

For  this  position  Sir  Thomas  Strange  refers 
to  Menu,  Chapter  VIII.,  sloke  27,  and  also  to 
some  texts  in  Colebrooke's  Digest. 

Slokes  27  and  28  of  Menu's  8th  Chapter 
run  thus  : — 

"  27.  The  property  of  a  student  and  of 
an  infant,  whether  by  descent  or  otherwise, 
let  the  king  hold  in  his  custody,  until  the 
♦*  owner  sh^ll  have  ei^ded  his  studentship,  or 


« 
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'-  until  his  infancy  shall  have  ceased  in  ti 
**  sixteenth  year y 

**  28.  Equal  care  must  be  taken  of  band 
"  women,  of  women  without  sons.  wAafl 
*'  husbands  have  married  other  wisa^  d 
"  women  without  kindred,  or  whose  hasbaall 
**  are  in  different  places  of  widows  trus  || 
**  their  lords,  and  of  women  afflicted 
''  illness." 

And  the  propriety  of  giving  an  exten 
of  Menu's    words,  such   as   to   make 
applicable  in  regard  10  all  persons  inca 
of  taking  care  of  themselves,  at  Sir  T 
Strange  has  given  it,  has  been  r 
many  times  in   this  Court.     We  will 
now  refer  to  a  case  which  was  quoted 
both  sides  in  argument  before  us,  na 
the   case  reported   in  7    Weekly    Re| 
page  6. 

No  doubt  the  Court,  when  represc 
the  supreme  authority  in  appoinitng  a  % 
dian,  is  bound  to  choose  the  fittest  and 
proper  person  from  among  the  disq 
person's  relations,  who  can  be  found  for 
purpose,   and   in    this    sense    it   has 
recognized     that    the    father   is    the 
guardian  of  his  minor  children  ;  in  defai 
the  father,  the  mother,  and  so  on. 

The   technical    term   thus    arising, 
guardian  was  used  in  argument  before 
and  insisted  upon  with  some  force  for 
purpose,  as  we  understand  the  learned 
sel,  of  leading  the  Court  to  the  conclusion 
the  mother,  in  th^s  particular  case,  was 
Hindoo   law  the   guardian   de  jure  in 
sense  which  the  Privy  Council  seem  to 
given  to  that  phrase  in  the  now  celebi 
case  of  Hunooman  Pershad.     But  it 
to  us  that,  according  to  the  true  principl 
Hindoo  law,  the  legality  of  the  guardi 
ultimately   depends  upon  the  app<Ma 
to  the  office  of  guardian   by  the  su 
civil  authority  as  represented  by  the  C 

The  guardian,  when  thus  duly  a{^ 
no   doubt,   has  certain   powers   of    d 
with  the  disqualified  person's  estate,  and 
making  contracts  with  respect  to  it,  which 
be  as  binding  as  if  they  had  been  made  by 
owner  himself.     And  it  may,  we  suppose, 
taken  as  a  general  rule  of  equity  that  any 
dealing  bond  fide  for  valuable  conside 
with  one  who  is  de  facto  guardian  within 
limits  of  the  powers  which  such  a  guardi; 
acting  dejure^  would  have  in  respect  of 
ward's   properly  will  be  relieved   from 
necessity  of  inquiring  whether  the  de 
guardian  is  also  de  jure  guardian,  that 
whether  he  was  originally   duly  appoli 
or  not. 
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iUp  10  the  year  1858,  no  special  rules    -. 
ftaments,  as  far  as  we  are  aware,  exiscect  10 
jrern  ihe  action  of  the  Courts  in  the  mai- 
M  appointing  a  guardian  or  manager  for 
Juiatic  generally.     We  have  on  this  point 
fa  referred  to  the  Regulation  passed  in  1 793, 
id  to  two  or  three  other  Regulations  passed 
hceqaently.     Bat  we  think  it  is  admitted 
*  both  sides  that  there  was  no  Act  which 
gc  erally  applicable  to  all  cases  of  luna- 
nntit  the  date  of  the  passin^:  of  the  Act 
■'.V.  of  1S58.     Now,  by  that  Act,  a  par- 
\x  course  is  marked  out  for  the  Court  to 
ic  in  regard  to  appointing  a  guardian  or 
inager  of  the  lunatic's  estate;  and  we 
rchend  that,  after  the  date  of  the  passing 
Act,  an  appointment  of  a  guardian  or 
iger  of  a  lunatic's  estate  could  not  be 
irly  effected  in  any  other  manner  than 
special    manner  prescribed  by  that 
Possibh*,  though  as  to  this  we  desire 
[press  no  judicial  opinion,  even  since  the 
Mng  of  that  Act,  third  parties  may,  under 
circumstances,  be  held  to  have  dealt, 
fide  with   a   manager   acting   de  facto 
luly  appointed,  and  on  that  ground  be 
red  under    the   general    principles    of 
ty  to  which  we  have  referred  from  the 
wity   of   inquiring  whether   or  not  the 
fiuio  manager  is  also  de  jure  manager, 
rided  always  the  dealing  in  question  falls 
the  area  for  which  a  de  jure  manager 
lodoubtedly  powers  to  deal  in  respect 
lis  ward's  property.     But  in  the  present 
it  is  all  important  to  bear  in  mind  that 
Act  of    1858    not   only    prescribed    a 
liar  proceeding  as  the  method  to  be 
red  in  appointing  a  manager,  but  also 
;d  the  powers  of  the  manager  when  so 
Knted,   in    regard   to   the   aliening,  and 
ibering  of  his  ward's  property.     And 
ms  to  us   that   whatever  may   be  the 
iimit  of  the  application  which   ought 
made  of  the  above  referred  10  equit- 
principle   in   favor  of  a  bondfide  pur- 
tor  valuable  consideration  since  the 
ig  of  this  Act,    at  anv   rate   no   such 
nation  can  be  made  as  would  have  the 
of  giving  a  de  facto  manager  not  being 
inager  de  jure^   a   greater    power    of 
6ng  and    incumbering   than    a  de  jure 
jcr  would  have,  for  such  an  applica- 
ihe  principle  would  have  the  effect  of 
ang  the  enactment  of  1858  to  a  nullity, 
ft  now  xome  to  the  critical  point  in  this 
The  plaintiff,  although  he  says  in  the 
that  the    Mussamut   was   appointed 
?cr,  has  not  attempted  for  one  moment 
rove  2jiy  faclutn  of  appointment;  and 


I  we  suppose  that  he  simply  relied  upon  the 
I  equiiable   presumption   being  made   in    his 
favor  for  the  support  of  his  allegation.     Not 
only,  however,  has  he  not  proved  it,  but  we 
believe   it   is    admitted     by    the     plaintiff's 
advisers  that  the  statement  made  on  behalf  of 
the  lunatic  is  true,  namely,  that  the  widow 
never  was  appointed ;  and  that,  although  she 
did,  in  fact,  make  an  application  to  the  Court 
for  appointment,  her  application  was  refused. 
So  that  it  is  abundantly  clear  that  the  person 
from  whom  the  plaintiffs  say  they  obtained 
their  title  was  not  duly  appointed  as  by  law 
was   necessary  in  order  to  give  her  de  jure 
power  to  deal  with  the  lunatic's  estate ;  and 
it  is  also  further  apparent  (and  indeed  the 
plaintiffs  do  not  allege  it)  that  the  person 
from  whom  the  plaintiffs  pretend  to  have  got 
their   mortgage    did    not   give    it    to   them 
under   the  sanction    of  the   Court,   without 
which  sanction,  no  good  title  could  be  passed 
bv   the   manager    under    the   Act  of    1858. 
The   case   of   the   plaintiffs   is   simply  that 
there  was  necessity,  and  that,  in  the  event  of 
necessity,  the    manager    has    the    requisite 
power.     We  think  this  position  is  not  ten- 
able   now.     We   think   it  would  be   almost 
absurd  to  hold  that  a  manager  acting  with- 
out proper  authority  is  in  this  respect  more 
free  and  more  favorably  situated  than  is  a 
manager  duly  appointed. 

It  seems  to  us,  in  short,  that  the  plaintiffs 
fail  entirely  to  make  out  their  title,  because 
they  are  unable  to  show  that  the  provisions 
of  section  14,  Act  XXXV.  of  1858,  were 
complied  with  in  their  case.  The  words 
of  that  section  are :  *'  Every  manager  of 
"  the  estate  of  a  lunatic  appointed  as  afore- 
"  said  may  exercise  the  same  powers  in 
"  the  management  of  the  estate  as  might 
**  have  been  exercised  by  the  proprietor,  if 
"  not  a  lunatic  ;  and  may  collect  and  pay  all 
"  just  claims,  debts,  and  liabilities  due  to  or 
^'  by  the  estate  of  the  lunatic.  But  no  such 
*'  manager  shall  have  power  to  sell  or 
•*  mortgage  the  estate  or  any  part  thereof,  or 
'•  to  grant  a  lease  of  any  immoveable  pro- 
•*  periy  for  any  period  exceeding  five  years, 
**  without  an  order  of  the  Civil  Court  pre- 
**  viouslv  obtained.'* 

No  such  order  of  the  Civil  Court  em- 
powering the  Mussamut  to  mortgage  the 
lunatic's  property,  or  to  otherwise  alien  it,  was 
obtained  or  attempted  to  be  obtained.  We 
think,  therefore,  that  the  plaintiffs  have  got 
no  title  under  the  alleged  deed  of  bye-bil- 
wufa  against  the  estate  of  the  lunatic  who 
is  represented  in  this  suit  by  the  Court  of 
Wards. 
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It  follows  then,  upon  this  ground  alone, 
that  the  suit  must  be  dismissed. 

We  wish  to  add  that,  upon  the  evidence 
which  has  been  minutely  analyzed  before  us 
by  both  parties,  we  are  by  no  means  satisfied 
that  there  was  a  debt,  or  were  debts,  so  press- 
ing upon  the  estate  as  would  constitute  a  legal 
necessity  for  mortgaging  it  upon  the  ground 
put  forward  by  the  plaintiff;  and,  indeed, 
less  sufficient  evidence  of  payment  of  the 
alleged  debts  than  that  which  is  in  the  record 
we  have  seldom  seen.  Il  may  be  well  enough 
for  anything  that  the  witnesses  deposed  to, 
that  several  of  the  bonds  which  the  plaint- 
iff maintains  have  been  paid  off  with  his 
money  are  still  outstanding  and  may  yet  be 
put  in  force  at  some  subsequent  period.  We 
really  know  nothing  whatever  upon  this  point. 
The  original  bonds  have  not  been  produced — 
have  not  been  accounted  for.  And  so  far  as 
there  was  anything  prove  1  by  the  plaintiff 
in  the  shape  of  a  charge  or  inchoate  charge 
upon  the  estate,  we  may  say  that  in  not  one 
instance  had  it  ripened  into  actual  pressure. 
The  mortgage  of  the  whole  estate  which  the 
plaintifiFs  alleged  that  they  obtained  seems 
to  us  to  have  been  at  least  as  great  and 
exhaustive  a  burden  as  that  which  it  pre- 
tends to  replace.  In  fact,  if  they  had  estab- 
lished their  case,  it  would  have  shortly  come 
to  this,  namely,  that  they  really  swallowed 
up  the  whole  of  the  lunatic's  property  in  the 
place  of  those  creditors  whom  they  say  they 
had  paid  off.  Of  course,  this  result  is  not 
itself  sufficient  ground  whereon  to  dispose  of 
the  plaintiff's  case,  but  it  seems  to  aftord 
strong  reason  for  scrutinizing  very  closely 
the  whole  mortgage-proceedings,  and  for 
insisting  upon  strict  proof  of  the  plaintiff's 
material  allegations. 

It  is  unnecessary,  however,  that  we  should 
say  anything  further  upon  the  merits  of  the 
plaintiff's  claim.  We  confine  ourselves  sim- 
ply to  dismissing  the  suit  with  costs. 


( 


The  i8lh  February  1873. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Ileiit— Suit  by  Co-sharer — Findings  by  Revenue 
Officers— Act  VI.  (B.  C.)  of  1862,  s.  zo. 

Case  No.  1 19  of  1872. 

Special  Appeal  from  a  decision  passed 
by  the  Officiating  Judge  of  Nuddea,  dated 
the  12th   October  i8jr,  affirming  a  deci- 


sion 0/  the  Deputy    Collector  of  Meha^ 
pore,  dated  the  iSth  March  rSyo, 

Dinobundhoo  Chowdhry  (Defendant), 
Appellant, 

versus 

Dinonalh  Mookerjee  (Plainiiff),  RespQndi^ 

Mr.  C.  Jac/ison  and  Baboo  Grtsh  Chun- 
der  Mookerjee  for  Appellant. 

Baboo  Doorgadoss  Dutt  for  Respondent. 

An  undivided   co-sharer  cannot  maintain  a  suit 
arrears  of  rent  ag'ainst  an  occupant  of  the  estate 
evidence  that  the  rents  due  to  such  co-sharer  have! 
separately  collected,  or  that  there  was  an  a«;i 
pay  them  separately.  Still  less  can  such  a  suit  be 
tained  where  the  defendant  is  himself  a  co-sham-. 

Per  Jackson,  y. — The  Hig^h  Court  will  not  hold 
person  bound  by  the  finding  specified  in  Act  VI.  (B. 
of  i»62,  s.  10,  unless  it  is  shown  beyond  a  doabk  that  I 
proceedings  of  the   revenue  officers  referred  to 
been  conducted  in  strict  accordance  with  the  tt 
that  section. 

Jackson,  J. — Of  the  objections  takeo 
the  decision  of  the  Lower  Appellate  Court 
this  case,  the  first  appears    to  be  snfiidf 
for  the  decision  of  this  special  appeal, 
that  this  suit  for  arrears  of  rent  has 
brought  against  the  defendant  as  occnpaotl 
some  land  within  an  estate  by  a  party  w\ 
interest    is  thai   of  an  undivided  co-sl 
there  being  no  evidence  to  show   that 
rents    due    to    such    co-sharer    have 
separately  collected,  or  that  there  was 
agreement  to  pay  them  separately.     On  tl 
point  we  entirely  adhere  to  what  has  be 
said  in  the  cases  cited  in   15    Weekly  Rl 
porter,  pages  243  and  396.      In  this  case 
have   the  additional   complication   that  d 
defendant  who  is  sued  for  arrears  of 
is  not  himself  an  ordinary  ryot,  but  is  onci 
the  co-sharers  in  the  same  estate ;  and  it 
be  well  doubted  whether  beiween  him 
the    plaintiff    there    can    be  said  to  be 
relationship    of    landlord   and   tenant 
this  ground  alone  we  think  the  plaintiff's 
ought  to  be  thrown  out ;  but  there  is  one  m< 
observation  which  we  wish  to  make  bef< 
disposing  of  this  case,  and  that  is  that  it 
been  sought  to  bind  the  defendant  by 
result  of  the  proceedings  taken  for  mi 
ment  under  the    loth  section  of  the  Benj 
Council  Act  VI.  of  1862,  and  the  Judge 
held  the  defendant  to  be  so  bound  in  ibf 
words  :  "  To  all  this,  grave  as  the  obj( 
'*  may  be,  there  is  but  one  answer  that 
"  Court  can  give.     The  object  of  sectkui 
"  was  to  enable    landlords  to  collect 
**  rents  when    they   were    defeated    in 


*73.] 


Civil 


THE  W£XXLY  R£PORTKR. 


Rulings, 


169 


^  attempt  to  do  so  by  inability  to  ascertain 
'  the  existing  incumbrances  on'  the  land  in 
'  any  other  way  ;  that  it  was  unquestionably 
^intended  that  the  findings  of  the  Revenue 
'  Authorities  should  be  binding  on  the  ten- 
ants unless  they  came  forward  and  honestly 
and  helpfully  showed  their  own  claims. 
The  section  is  no  doubt  a  very  serious  one, 
and  may  be  abused  to  a  terrible  extent. 
Bat  if  a   tenant,   seeing   a  -Government 
Ameen   come  at  the  plaintiff's   instance, 
will  not  take  the  trouble  to  inform  himself 
of  the  Aa.een's  powers  and  object,  he  can- 
Inot  be  said  not  to  be  a  proper  subject  for 
wrict  treatment."      How   much   of  these 
nervations  are  applicable  to  the  case  of 
bo- sharer  in  a  zemindaree  who  occupies  land 
tlnded  in  the  estate,  we  need  not  stop  to 
luire.     This  we  think  we  need  only  say 
severe  and,  as  we  have  more  than  once 
irved,   mischievous  as  the  provisions  of 
section  appear  to  us  to  be,  I,  for  myself, 
ill  not  hold  any  person  bound  by  the  result 
the  findings  therein  specified,  unless  it  is 
m'n  beyond  a  doubt  that  the  proceedings 
Lthe  Revenue  Officers  referred  to  have  been 
ucted  in  strict  accordance  with  the  terms 
that  section.     It  seems  to  us  very  doubt- 
ihat  in  this  case  that  can  be  said.     We 
ik  the  decisions  of  the  Lower  Appellate 
and  the  Court  below  cannot  be  sup- 
ted,  and  that  this  special  appeal  must  be 
iwed  with  costs. 


The  19th  February  1873. 
Present : 

Hon'ble    Sir    Richard    Couch,    A7., 
^Chief  Justice,   and   the    Hon'ble    F.  A. 
"rlover,  Judge, 

under  Act]XlV.  (B.  C.)  of  1865— Inciun- 
L  brances — Shikmte  and  Jummai  Tenures, 

}  Case  No.  702  of  1872. 

wicial  Appeal  from  a  decision  passed  hy 
^e  Judge  of  West  Burdwan,  dated  the 
\agth  January  i8'j2,  reversing  a  decision 
\^f  the  Moonsiff  of  Bishenpotre^  dated  the 
\98th  April  1871. 

[    Huree  Narain  Chatterjee  (Plaintiff), 
^  Appellanty 

r  versus 

J  Wooroa  Chum  Mookerjee  (one  of  the 
o  Defendants),  Respondent, 

"  Bahdo  Nil  Madhuh  Sen  for  Appellant. 
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Baboos  Mohesh  Chunder  Chowdhry  and 
Grish  Chunder  Mookerjee  for  Respondent. 

Where  a  shikmee  tenure  was  sold  under  Act  XIV. 
(B.  C.)  of  IS65,  and  the  shikmeedar  was  found  to  be 
the  under-tenant  of  the  zemindar,  the  shikmee  pottah 
not  eiving^  the  privilege  of  makinsf  incumbrances,  the 
purchaser  was  held  entitled  under  s.  16  to  receive  the 
tenure  free  of  all  incumbrances,  tf.^*,  the  incumbran- 
ces of  a  jummai  tenure  of  a  person  who  was  not  a 
khoodkast  ryot. 

Glover,  J, — Thb  Judge  having  found  as  a 
fact  that  the  rent-decree  and  consequent  sale 
were  not  fraudulently  obtained,  the  only 
question  to  be  determined  in  this  special 
appeal  is  whether  the  defendant,  purchaser  of 
Kumul  Roy's  "  shikmee  "  tenure,  is  entitled 
to  receive  his  purchase  free  of  the  incum- 
brance of  Koshal  Roy's  **  jummai"  tenure. 

It  is  Admitted  that  Koshal  Roy  held  his 
tenure  from  and  under  the  *' shikmeedar" 
Kumul  Roy ;  and  if  Kumul  was  an  "  under- 
tenant" of  the  zemindar,  all  incumbrances 
made  by  him  without  the  special  consent  of 
his  lessor,  and  not  made  bond  fide  in  favor  of 
certain  descriptions  of  ryots,  would  be  avoided 
by  a  sale  of  the  tenure  under  Act  XIV. 
(B.C.)  of  1865. 

We  agree  with  the  Judge  in  thinking  that 
the  shikmeedar  in  this  suit  was  the  under- 
tenant of  the  zemindar.  The  latter  was  re- 
sponsible to  Government  for  the  rent  of  the 
holding,  and  his  whole  estate  would  have  been 
brought  to  sale  in  the  event  of  default.  He 
was  the  only  person  who  could  sue  the 
shikmeedar  for  rent ;  the  land  held  under  the 
shikmee  was  part  of  his  estate,  and  he  might 
have  held  it  himself  had  he  chosen  to  have 
taken  the  settlement,  and  received  a  per- 
centage of  the  collections  as  malikana. 

It  is  not  contended  that  the  "  shikmee " 
poitah  gave  the  privilege  of  making  incum- 
brances, nor  does  the  plaintiff  assert  that 
Koshal  Roy  was  a  khoodkast  ryot.  The 
words  *'  resident  and  hereditary  cultivators  " 
used  in  the  section  apply,  we  consider,  to  a 
personal  right  vested  in  such  ryots,  and  not 
to  a  purchaser  of  the  ryoi's  holding  at  an 
auction-sale. 

Under  these  circumstances,  the  purchaser 
of  the  shikmee  under-tenure  would,  by  sec- 
tion 1 6  of  the  Act,  be  entitled  to  receive  that 
tenure  free  of  all  incumbrances,  **  which  may 
have  accrued  thereon  by  any  act  of  the  holder 
of  the  under-tenure, "  Kumul  Roy,  and  is  not 
therefore  bound  to  respect  the  "  jummai " 
right  of  Koshal  Roy,  whose  interests  have 
been  bought  by  the  special  appellant 

The  appeal  nrast  be  dismissed  with  costs* 
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The  19th  February  1873. 

Present : 

The  HoD'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Notice  of  Foreclosore— Proof  of  Service— 

Transferees. 

Case  No.  227  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Moorskedabad^ 
dated  the  21st  August  i8ji^  modifying  a 
decision  of  the  Officiating  Moonsiff  of 
Goash,  dated  the  jist  December  i8yo. 

Tazun  Bibee  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Shib  Chunder  Dhur  (Plaintiff),  Respondent. 

Baboo  Hem  Chunder  Banerjee  for 
Appellants. 

Baboo  Taruck  Nath  Sen  for  Respondent. 

Where  defendant  denied  having  received  notice  of 
foreclosure,  and  the  witnesses  called  to  prove  service 
denied  all  knowledge  of  the  matter,  ukld  that  the 
report  of  the  peon  in  the  formal  proceedings  before 
another  Court  was  inadmissible  as  evidence  in  the  case, 
and  the  acquiescence  of  one  mortgagor  was  not  bind- 
ing on  the  other. 

Transferees  in  possession  are  entitled  to  have  notice 
of  foreclosure. 

Jackson,  J. — ^The  decision  of  the  Lower 
Appellate  Court  is  manifestly  erroneous.  It 
is  clear  that  there  is  no  evidence  to  show  the 
service  of  notice  of  foreclosure  upon  the 
mortgagors.  The  persons  entitled  to  the 
notice  were  two,  one  Mozuhur,  and  the  other 
Tazun  Bibee.  Mozuhur,  it  seems,  did  not 
defend  the  suit,  but  Tazun  Bibee  denied  that 
she  had  been  served.  The  witnesses  who 
were  called  to  prove  the  service  denied  all 
knowledge  of  the  matter,  and  there  was 
nothing  else  before  the  Court  except  the 
report  of  the  peon  in  the  formal  proceed- 
ings before  the  Zilla  Judge.  The  Judge 
ought  not  to  have  treated  it  as  evidence  in 
this  case,  nor  was  the  acquiescence  of  Mozu- 
hur AH  at  all  binding  on  the  other  mortgagor 
(Tazun  Bibee).  This  being  so,  there  could 
be  no  decree. 

There  was  a  further  point  in  the  case  that 
some  other  parties  came  in  and  alleged  that 
the  mortgagors  had  transferred  their  interest 
to  those  parties,  and  that  the  transferees  were 
in  possession,  and  it  is  contended  on  authqrities 
on  this  point  that  the  transferees  in  possession 
were  entitled  to  have  notice  of  the  foreclosure. 


The  decisions  no  doubt  are  to  this  effect,; 
as  the  plaintiff  will  have  to  commence 
again,  he  no  doubt  will  find  it  to  his  advai 
to  give  notice  to  those  parties  as  well  as  to 
original  mortgagors. 

The  decision  of  the  Lower  Appellate 
is,  therefore,  reversed,  and  the  suit  stands  1 
missed  with  costs  on  failure  of  service  of 
notice  of  foreclosure. 


The  21st  February  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7., 
Justice,  and  the  Hon'ble   F.   A.  Gl 
Judge. 

Regulation  V.  of  iSia,  a.  3— Appeals. 

Case  No.  36  of  1870. 

Miscellaneous  Appeal  from  an  order 
by  the  Judge  of  Dacca,  dated  ike  si 
November  t8*j2, 

Gooroo  Doss  Roy  (Opposite  Party), 
Appellant, 

versus 

The  Collector  of  Furreedpore  and 
(Petitioners),  Respondents, 

Mr.  R.  T.  Allan  and  Baboo  Hem  Chm 
Banerjee  for  Appellant. 

No  one  for  Respondents. 

A  precept  having^  been  issued  by  the  Judge  to 
Collector  under  Regulation  V.  of  i<ii2,  s.  3,  direc 
him  to  hold  certain  land  in  attachment,  an  appeal 
preferred  to  the  High  Court.    The  Court  permitted  1 
appeal  to  be  filed,  with  liberty  to  the  respondent  to  1 
tend  that  no  appeal  lies. 

Note  by     the    Deputy     Registrar.- 
application  was  presented  to  the  Judge 
Dacca  to  exercise  the  power  of  attacbi 
provided  by  section  26,  Regulation  V. 
1812.  • 

The  Judge,  on  the  i6th  November  187 
on  sufficient  cause  having  been  shown,  as 
expressly  stated  by  him  in  his  order,  issm 
the  precept  to  the  Collector  prescribed 
section   3,   Regulation   V.  of   1827,  whi 
modifies    to    that    extent    the    Re 
of  1812. 

This  appeal  is  preferred  against  that  ordei; 

The  above  Regulations  are  still  in  forte 
and  the  construction  of  the  late    Sud 
Court,  No.  717  of  the  2 1st  September  i 
with  reference  thereto,  has  not,  as  far 
am  »ware,  been  repealed  or  modified. 
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According  to  that  construction,  the  order 
the  Judge,  as  to  iht  sufficiency  of  the 
shown,  is  open  to  appeal, 
gnlation  V.  of  181 2  makes  such  an 
ller  appealable  to  the  Pfovincial  Court  of 
1.  On  the  abolition  of  the  Provincial 
the  Sudder  Court  took  its  place  ;  and 
section  15  of  the  Letters  Patent,  the 
Court  is  authori0ed  to  "  exercise  ap- 
idate  jurisdiction  in  such  cases  as  were 
ibject  to  appeal  to  the  Sudder  Dewanny 
lawlat,  by  virtue  of  any  Laws  or  Regula- 
ins  now  in  force." 
s  Regulation  V.  of  1827 -limits  the 
of  the  Zillah  Judge  to  the  issue  of  a 
pt  to  the  Collector,  "  directing  him  to 
Id  the  land  in  attachment,"  &?.,  instead 
[iumself  proceeding  (as  he  was  empowered 
r  the  previous  Regulation  to  do)  to 
the  land,  (&c.,  his  order,  it  is  presumed, 
pealable  to  this  Court.. 

as  this  is  the  first  appeal  of  the  kind 
has  been  filed  in  the  High  Court,  1  beg 
hefer  it  for  orders  as  to  its  admission  or 
brwise. 

iTbat  such  appeals  were  allowed  by  the 
b  Sadder  Court  appears  from  the  cases 
jbrted  in  Carrau's  Reports  of  Summary 
^,  p.  7  ;  and  pp.  22  and  123,  Court's  Re- 
hs  of  Sammary  Cases,  Volume  L,  Part  2. 
r  Order, 

iCoucht  C,y, — ^Let  the  appeal  be  filed, 
^respondent  being  at  liberty  to  contend 
t  no  appeal  lies. 

The  22nd  January  1873. 

Present : 

James  W.  Colvile,  Sir  Barnes  Peacock, 
Montague  £.  Smith,  Sir  Robert   P. 
oilier,  and  Sir  Lawrence  Peel. 

.tioQ — Adverse  Possession — Declaratory 
Decree— Act  VIII.  of  1859,  s.  15. 

If  Appeal  from  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal, 

Sadut  AH  Khan 

versus 

Khajeh  Abdool  Gunnee  ;* 

and 

Khajeh  Abdool  Gunnee 

versus 

lut  Zamoorudoonnessa  Khanum.f 

..  the  judfifment  of  Loch  and  Hobhouse,  )J.,  in 
Appeal  No.  12S  of  tii67,  decided  4th  February 

^Fnrni  the  judgment  of  Phear  and  C.  Jackson,  JJ., 
liar  Appeal  No.  34  of  i»7o,  decided  26th  August 


A  sharer  (K)  in  azemindary,  having  been  unsuccess- 
ful in  proceeding  against  the  holder  of  a  sub-tenure  to 
enhance  its  rent,  and  doubt  having  been  thrown  on  hid 
zemindary  title,  brought  a  suit  to  establish  his  right  of 
enhancement.  The  holders  of  the  tenure  contended  that* 
even  if  the  zemindary  ri^ht  had  passed  to  him  by  pur- 
chase, he  had  never  received  rents,  and  his  claim  was 
barred  by  limitation.  And  with  reference  to  a  com- 
promise, under  which,  at  the  closeof  a  former  litigation, 
a  certain  sum  had  been  paid  to  (K)  as  mesne-profits,  it 
was  argued  that  the  last  item  of  the  rent  of  the  sub- 
tenure,  entering  into  that  sum,  musthave  accrued  more 
than  12  years  previously : 

Held  that  the  payment  of  the  sum  within  the  12 
years  was  evidence  of  a  recognition  of  title  sufficient 
to  exclude  the  notion  of  an  adverse  possession  for  more 
than  12  years: 

Held  that  the  Hi^h  Court  had  exercised  a  sound 
discretion  in  entertainmg  a  suit  for  a  declaratory  decree 
where  a  zemindar,  who,  in  a  suit  for  enhancement,  had 
had  his  zemindary  right  denied,  came  into  Court  to 
have  that  ri^ht  ascertained  and  declared  : 

Held  (with  reference  t6  s.  15,  Code  of  Civil  Proce- 
dure) that,  where  a  declaratory  decree  is  sought  with- 
out consequential  relief  in  the  same  suit,  the  Court  must 
see  that  the  declaration  of  right  may  be  the  founda- 
tion of  relief  somewhere,  and  that  that  condition  was 
sufficiently  met  in  the  present  case. 

In  delivering  judgment  upon  these  appeals, 
their  Lordships  think  it  necessary,  in  the 
first  place,  briefly  to  review  the  history  of 
this  litigation. 

Fyz  Ali  Khan,  a  Mahommedan  zemindar 
in  the  District  of  Mymensingh,  died  on  the 
16th  of  December  1024,  leaving  two  widows 
and  a  son.  The  son  is  the  appellant  in  the 
first,  and  the  husband  of  the  respondent  in 
the  second  appeal. 

The  widows  were  Shifmsoonnessa  and 
Reazoon,  who  was  the  mother  of  the  appel- 
lant Sadut  Ali  Khan.  Fyz  Ali  Khan,  upon 
the  occasion  of  his  marriage  with  Shum- 
soonnessa  Begum,  had  contracted  to  give  her 
a  certain  dower,  of  which  one-third  was  to 
be  prompt ;  and  it  appears  to  have  been 
agreed  on  the  same  occasion,  that  he  should, 
in  satisfaction  of  that  portion  of  the  dower 
which  was  prompt,  make  over  to  her,  as  he 
accordingly  did  make  over  by  a  kabinnama, 
22  villages  forming  joart  of  his  zemindary. 
A  partition  was  then  fW  the  course  of  being 
made  between  him  and  his  co-sharers  in  the 
larger  zemindary  of  which  that  property, 
which,  for  the  purposes  of  this  suit,  may  be 
called  his  zemindary,  was  part ;  on  that 
partition  three  of  the  villages  comprised  in  the 
kabinnama  fell  to  the  lot  of  one  of  his  co- 
sharers  ;  and,  it  is  contended  on  the  part  of 
Sadut  Ali,  that  thereupon  an  ikrarnama 
was,  a  year  after  the  marriage,  executed  by 
Fyz  Ali,  by  which  he  substituted  three  other 
villages  forming  part  of  his  zemindary  in 
the  place  of  those  three  villages,  and  created 
a  sub-tenure  or  dependent  talook  out  of  the 
22  villages  as  then  constituted   under  the 
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name  of  Raasoolpoor,  on  which  he  received 
a  gross  rent  of  Rs.  49. 

In  the  second  suit,  a  considerable  contest 
has  been  raised  as  to  the  genuineness  of  the 
ikrarnama,  but  it  is  perfectly  certain  that, 
by  some  means  or  another,  the  substitution  of 
the  three  new  villages  for  the  three  former 
villages  did  take  place  ;  and  that  whereas  the 
kabinnama  was  silent  as  to  the  reservation 
of  any  rent,  the  22  villages  were  afterwards 
held  upon  the  terms  of  paying  a  rent  of 
Ra.  49- 

It  will  be  more  convenient,  since  it  is 
necessary  to  keep  the  two  appeals  in  some 
measures  distinct,  to  consider  ihe  objections 
made  to  the  genuineness  of  the  ikrarnama, 
when  their  Lordships  come  to  consider  that 
sait,  and  to  assume  that,  either  by  the  ikrar- 
nama  or  some  other  means,  the  22  villages 
really  did  become  a  sub-tenure  paying  one 
rent  of  Rs.  49. 

Immediately,  upon  the  death  of  Fyz  Ali, 
there  began  a  litigation  concerning  his  estate, 
which  has  continued  nearly  up  to  this  time, 
and  constitutes  an  amount  of  litigation  con- 
cerning one  estate,  which  one  would  fain 
hope  is  singular  even  in  India.  Their  Lord- 
ships do  not  think  it  necessary  to  go  through 
the  history  of  that  litigation  further  than 
may  be  required  in  order  to  show  the  precise 
relation  in  which  the  parlies  to  these  appeals 
stand  to  each  othpr. 

The  first  suit  was  brought  by  Reazoon 
Begum,  on  her  own  behalf,  and  as  guardian 
of  her  infant  son  Sadut  Ali,  against  Shum- 
soonnessa  BeguVn,  who  had  got  into  posses- 
sion of  the  whole  estate,  and  had  called  in 
question  the  marriage  of  Reazoon  with  Fyz 
Ali  and  the  legitimacy  of  Sadut  Ali,  in  order 
to  establish  the  right  of  herself  and  her  son 
to  share  in  the  estate. 

That  suit  went  through  all  the  Indian 
Courts,  and  was  ultimately  brought  before 
this  Committee.  In  1844,  Her  Majesty 
made  a  final  order  amrming  the  decisions 
of  the  Indian  Courts,  which  were  in  favor 
of  the  rights  claimed  by  the  plaintiffs. 

Pending  that  Iftigation,  Khajeh  Ali 
Mollah,  the  father  of  the  party  who  is  the 
respondent  in  the  first  appeal  and  the 
appellant  in  the  second  appeal,  had  made 
advances  to  Reazoon  for  the  purpose  of 
enabling  her  to  carry  on  her  suit;  and,  as  is 
usual  in  India,  those  advances  ended  in  an 
arrangement  by  which  she  agreed  to  give 
him  one  moiety  of  what  should  be  recovered 
in  that  »uit.  That  agreement  was  after- 
wards confirmed  by  Sadut  Ali  Khan  upon 
oblaining  his    majority ;  and   there   is    no 


question  now  upon  the  present  appeals  tbit 
it  was  a  good  and  binding  agreement,  and  thili 
it  was  the  foundation  of  the  tiile  of  tb^ 
present  Khajeh,  who  has  succeeded  to  tfati 


rights  of  his  father. 

It  is  not  immaterial,  with  reference  to 
of  the  arguments  which  have  been  addi 
to  their  Lordships  at  the  bar,  to  obsei 
that,  although  the  agreement  was  origiai 
for  one  moiety,  which  would  be  7i  am 
of  the  1 5  annas  which  were  finally  di 
to  the  mother  and  her  son,  the  Khajefat 
a  representation  founded  on  the  existence 
the  sub-tenure  and  the  poverty  of  Reaz< 
and  her  son,  agreed  to  waive  his  rights 
to  half  an  anna,  and  that  the  uttimi 
arrangement  was  that  he  should  take  only 
of  the  15  annas.  It  is,  therefore,  clear  " 
the  ultimate  contract  between  the 
was  made  with  a  full  knowledge  of 
existence  of  the  sub-tenure.  And  if 
had  remained  as  they  then  were,  the  rights 
the  parties  would  have  stood  thos  :  R< 
Begum  would  have  been  entitled  to  one 
of  the  zemindary  Yight ;  Shamsooni 
Begum  would  have  been  entitled  to 
anna  of  the  zemindary  right  and  also  to 
talookdary  interest  in  the  villagres ; 
Ali  Khan  would  have  been  entitled  to 
annas  of  the  zemindary  right ;  and  Khzf 
Abdool  would  have  been  entitled  to  sei 
annas  of  the  zemindary  right. 

It  had  been  expressly  provided  by 
original  decree  of  the  Sudtkr  Court,  wl 
was  affirmed  by  Her  Majesty  in  Coao< 
that  the  villages  which  formed  the 
tenure  were  to  be  taken  as  separated  fi 
the  corpus  of  the  estate,  subject,  of  cow 
to  any  rent  which  might  be  payable  io 
spect  of  them  to  the  zemindars ;  and 
division  of  the  assets  of  the  zemiw 
between  Reazoon  and  her  son  on  the  one 
and  Shumsoonnessa  on  the  other,  was 
cordingly  made  on  that  footing. 

The  position  of  the  parties,  bowci 
was  afterwards  changed.  Shumsoonne 
Begum  had  died  pending  her  appeal  to  Hi 
Majesty  in  Council.  It  was  prosecuted  * 
her  heir  and  brother  Hedayetoolah ;  and 
having  failed  to  pay,  pursuant  to  the  01 
in  Council,  the  costs  of  the  appeal, 
interest  in  Fyz  All's  estate  which 
descended  to  him,  and  of  which  he  was 
in  possession,  was  attached  and  put  up 
sale.  It  was  bought  by  Sadut  Ali, 
afterwards  transferred  the  sub  tenure, 
possibly  the  whole  of  what  he  bought, 
his  wife,  who  is  the  respondent  in 
second  appeal. 
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rbere  Is  some  evidence  that,  in  the  first 
lance,  the  Khajeb  was  put  into  some  kind 
tODStructive  possession  of  the  seven  annas 
be  zemindary  which  had  been  assigned 
hixn.  Disputes  afterwards  took  place 
ipeen  the  parties,  and  he  found  it  necessary 
H\n^  a  suit  in  order  to  enforce  his  rights 
|er  the  purchase.  In  that  suit  a  tinal 
vee  was  made  in  his  favor  in  1853. 
^reupon  the  rights  and  position  of  the 
|ies  seem  lo  have  been  as  follow :  The 
it  of  Sadut  Ali  Khan,  Zamoorudoonnessa, 
lie  holder  of  the  sub-tenure,  was  entitled 
jie  beneficial  interest  therein ;  but  what- 
J  rent  was  payable  by  her  to  the  zemin- 
gr  was  divisible  between  those  entitled  to 
zemindary  according  to  their  respective 
^ts  ;  the  appellant  being  entitled  to  seven 
M  of  that  rent,  whatever  it  might  be.  As 
|i  as  the  decree  had  been  made  in  his 
pr,  he  seems  to  have  conceived  the 
Ion  that  he  was  entitled  as  zemindar  to 
pnce  that  rent ;  and  he  took  proceedings 
^o  occasions  befoi;e  he  brought  the  suit 
iph  has  given  rise  10  the  first  appeal,  in 
pr  to  establish  his  right  to  enhance.  He 
^  onsuccessful  upon  both  occasions ;  and, 
fi  the  last,  doubt  was  thrown  upon  his 
\  to  claim  a  zemindary  right  in  respect  of 
r  villages  included  in  the  sub-tenure. 
ireapon  he  instituted  the  suit  out  of  which 
first  appeal  has  arisen.  The  defendants 
l^t  suit,  Sadut  Ali  Khan  and  his  wife, 
^gh,  as  will  presently  be  $hown,  they 
Ipon  a  former  occasion,  admitted  the  plaint- 
f  right  to  share  in  the  rent  reserved  on 
a 2  villages,  saw  fit  to  contest  that  right, 
i  alleged  that  no  zemindary  right  in  re- 
Ct  of  the  villages  had  passed  under  the 
jchase  to  Khajeh  Allim  Oolah. 
fhey  also  con.tended  that,  if  any  had  passed, 
L  plaintiff  had  never  received  any  rents, 
l.that,  by  reason  of  his  non-reception  of 
t  share  of  the  rent  for  a  period  of  more 
pi  12  years,  his  suit  was  barred  by  limita- 
^  Foroial  issues  were  settled  to  raise 
IB  defences,  and  the  cause  wa.s  tried  upon 
fEk.  These  were  the  real  points  upon 
^h  the  case  was  fought  in  the  Courts 
pw  ;  aod  it  has  now  been  admitted  at  the 
?  by  Mr.  Leith  that  he  cannot  support  the 
t  oi  them.  It  is  then  conceded  that,  by 
ion  of  the  transfer  to  the  Khajeh  of  the 
ieo  annas  share  in  the  zemindary,  he  be- 
pae  entitled  to  a  proportionate  share  of  the 
L49  reserved  upon  the  22  villages. 
ft  vas  however  contended  and  fully  argued 
pf  r.  Doyne  that  the  suit  was  barred  by 
f  Statute  of  Limitations.     Their  Lordships 


have  fully  considered  the  able  argument  that 
was  addressed  to  them  upon  that  point,  and 
they  are  not  satisfied  that  the  Statute  of 
Limitations  was  a  bar  to  the  suit.  The  cir- 
cumstance which  was  chiefly  relied  upon  by 
the  High  Court,  and  made  the  principal 
ground  of  their  judgment,  was  that,  in  the 
course  of  the  suit  which  the  Khajeh  brought 
to  enforce  his  rights  under  the  agreement 
for  purchase,  a  large  sum  for  mesne-profits 
became  due  from  Sadut  Ali  Khan  lo  him ; 
that  ultimately  there  was  a  compromise 
between  them  which  fixed  the  amount  to  be 
paid  at,  I  think,  Rs.  70,000,  which  sum  was 
actually  paid  to  him  within  the  1 2  years.  It 
was  argued,  however,  by  Mr.  Doyne  that  the 
last  item  of  the  rent  of  the  villages  which 
could  have  entered  into  the  sum  for  which 
that  compromise  was  made  must  have  been 
rent  which  had  accrued  more  than  12  years 
before  the  commencement  of  the  suit.  Their 
Lordships  are,  nevertheless,  not  disposed  to 
dispute  the  view  of  the  High  Court  that  the 
payment  of  the  sum  taken  to  include  the 
arrears  of  that  rent  within  the  12  years  was 
evidence  of  a*  recognition  of  the  title  of  the 
Khajeh  to  the  rent,  which  is  sufficient  to 
exclude  the  notion  of  an  adverse  possession 
for  more  than  1 2  years  before  the  institution 
of  this  iBuit. 

The  case,  however,  of  the  respondent 
does  not  appear  to  their  Lordships  to  depend 
solely  upon  that  admission.  There  has  been 
throughout  this  long  litigation  a  good  deal 
of  what  one  may  call  blowing  hot  and  cold  ; 
and  it  certainly  appears  that,  in  the  first  of 
the  proceedings  which  were  taken  anterior 
to  the  suit  for  the  purpose  of  enhancing  the 
rent,  the  contention  of  the  defendants  was 
this:  "  True,  you  are  entitled  as  zemindar 
"to  a  proportionate  share  of  the  existing 
"  rent  of  this  talook,  but  you  ire  not  entitled 
"  to  enhance  that  rent."  Therefore  it 
appears  to  their  Lordships  that  this  is  not  a 
case  to  which  the  Statute  of  Limitations 
could  fairly  or  properly  be  applied. 

That  disposes  of  the  points  which  were 
really  the  grounds  of  defence  taken  in  the 
Courts  in  India.  It  was,  however,  strenu- 
ously argued  that  the  suit  ought  to  fail, 
because  it  is  a  suit  for  a  mere  declaratory 
decree  seeking  no  consequential  relief.  And 
the  objection,  as  their  Lordships  gather, 
which  was  so  taken  at  the  bar  was  two-fold  : 
first,  that  no  such  suit  would  lie  unless  some 
consequential  relief  could  be  granted  as  an- 
cillary to  it;  and,  secondly,  that  to  entertain 
such  a  suit  is  a  matter  of  discretion  in  the 
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Court,  and  that  the  Court  had  in  this  instance 
exercised  its  discretion  unsoundly. 

Now,  with  respect  to  the  last  of  these 
objections,  it  might  be  sufficient  to  say  that 
if  the  High  Court  has  exercised  Us  discretion 
in  a  matter  wherein  the  law  gives  it  a  dis- 
cretion, their  Lordships  would  not,  upon  light 
ground,  interfere  with  the  exercise  of  that 
discretion.  Nor,  assuming  that  there  was 
a  discretion  to  entertain  the  suit,  do  their 
Lordships  think  that,  in  this  case,  it  was 
unsoundly  Exercised.  The  respondent  in 
his  last  suit  for  enhancement  had  been  turned 
round  on  the  ground  that  he  had  not  any 
zemindary  right  in  these  villages,  and  he 
naturally  came  into  the  Civil  Court  in  order 
to  have  that  right  ascertained  and  declared. 
And  if  his  suit  had  been  dismissed  after  the 
parties  had  joined  in  the  issues  in  which  they 
did  join,  the  decree  would  have  been  a  bar 
to  his  right  to  recover  even  his  proportionate 
share  of  the  rent  of  the  Rs.  49. 

Their  Lordships  have  now  to  consider  the 
first  objection. 

It  must  be  assumed  that  there  must  be 
cases  in  which  a  merely  declaratory  decree 
may  be  made,  without  granting  any  conse- 
quential relief,  or  in  which  the  party  does 
not  actually  seek  for  consequential  relief  in 
the  particular  suit ;  otherwise  the  1 5th  sec- 
tion of  the  Code  of  Civil  Procedure  would 
have  no  operation  at  all.    What  their  Lord- 
ships understand  to  have  been  decided  in 
India  on  this  article  of  the  Code  and  in  the 
Court  of  Chancery  upon  the  analogous  pro- 
vision   of  the  English  Statute  is   that  the 
Court  must  see  that  the  declaration  of  right 
may  be  the  foundation  of  relief  to  be  got 
somewhere.     And    their  Lordships  are  of 
opinion   that  that  condition   is   sufficiently 
answered  in  the  present  case,  even  if  it  be 
assumed  that  no  other  consequential  relief 
was  in  the  mind  of -the  party,  or  was  sought 
by  him,  than  the  right  to  try  his  claim  to 
enhance  in  the  other  forum  in  which  he  is 
now    compelled    by    statute    to    bring    an 
enhancement-suit.    It  was  a  necessary  preli- 
minary to  such  a  suit  that  he  should  establish 
his  right  to  a  share  in  the  zemindary  title. 

Therefore,  upon  both  grounds,  it  appeared 
to  their  Lordships  yesterday  on  the  close  of 
the  appellant's  case  ihat  he  had  failed  to 
show  any  reason  for  disturbing  the  decision 
of  the  High  Court  in  the  first  suit,  and  that 
the  decree  which  was  the  subject  of  this 
appeal  ought  to  be  affirmed. 

Now,  it  is  not  unimportant  with  reference 
to  the  second  appeal  to  see  what  that  decree 
was.     It  is  in  these  words :  **  It  is  ordered 
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''  and  decreed  by  the  said  Court  that  tk^ 
"  appeal  be  decreed,  and  the  decree  of  "^ 
"lower    Court    be    reversed.      And    it 
"  declared  that  the  22  villages  in  the  suit 
"  prise  a  tenure  situated  within  and 
part  of  and  paying  a  rent  of  Rs.  49  ta 
proprietors  of  the  zemindary  No.  10  on 
towjee  of  the  Collector  of  Mymens 
comprising    five     annas  one  gunda 
cowrie  and  one  krantof  Pergunnah  Al< 
And  it  is  further  declared  that  pialntiff 
a  proprietor  of  seven  annas  out  of  1 5  ani 
"  of  that  zemindary,  and  that,  as  propnetor«j 
"  entitled  to  a  share  of  the  rent  of  this 
**  in  proportion  to  his  interest  in  the 
It  seems  to  their  Lordships  impos^bJe 
the  appellant  who  was  the  plaintifiF  in 
second  suit  to  go  behind  that  decree,  ai 
say  that  the  22  villages  did  not  coa^lii 
tenure  within   the  zemindary.  on   which] 
gross  rent  of  Rs.   49  was  reserved  to 
zemindars. 

Having  got  this  decree  the  Khajeh 
ceeded  to  bring  his  suit  for  enhanci 
against  Zamoorudoonnessa   Begum  as 
holder  of  the    tenure.    Among  the  u 
settled  in  that  suit  there  were  these :  Fk 
Whether  the  notice  had  specified  the 
culars  required  by  law  to  be  specified, 
whether  it  had  been  duly  served.     And 
second,  which  was  the   material  one,  is 
these  words :  "  Are  the  villages  in  qw 
"  liable  to  enhancement  of  rent  as  stated 
"  the  plaintiff,  or  fit  to  be  exempted  fi 
"  increased  assessment,  being  held  by  defc 
"  ant  at  a  fixed  rate  in  perpetuity  andt 
"  lekhun  granted  by  the  former  zemindj 
The  notice,  it  was  admitted,  was  a  n< 
which  was  necessarily  given  under  the  11 
section  of  Act  X.  of  1859.    In  the  view 
Lordships  have  taken  of  the  second  tssn^ 
is  not  necessary  for  them  to  consider  w! 
that  notice  was  sufficient.     The  Deputy 
lector,  who  tried  the  case  in  the  first  ins 
considered  that  it  was  sufficient.    Some  d< 
was  thrown  upon  that  by  Mr.  Justice 
in  the  High  Court.     He  seems  to  have 
sidered  it   insufficient;  but  their  Lords 
think  it  will  be  far  more  satisfactory  to 
cide  this  case  upon  its  merits,  and  the  qi 
tion  raised  by  the  second  issue,  vis.^  wh< 
the  rent  is    enhanceable  or  not  in  a 
regularly  framed. 

The  foundation  of  the  tenant's  title  was 
kabinnama;  and  the  transaction  upon 
face  of  the  kabinnama  was  a  transfer  of 
22  villages  included  in  it  to  Shumsoonn< 
satisfaction  of  the  one-third  of  her  a^ 
dower.     It  did  not  reserve  any  rent  wbatei 
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not  make  any  mention  of,  or  provision 
;lhe  payment  of  tlie  Government  revenue 
]e  in  respect  of  those  particular  villages ; 
though  it  did  not  contain  any  words  of 
itance  in  the  strict  sense  of  the  term,  it 
contain  any  express  direction  that  the 
ent  of  the  villages  granted  should  be 
id  to  any  particular  time.  The  nature 
transaction  affords  strong  ground  for 
elusion  that  the  villages  were  intended 
made  over  absolutely,  and  for  all  time ; 
:  the  woman  was  entitled  to  the  third 
dower  absolutely.  She  might  have 
of  that  as  she  pleased ;  and  when  in 
of  that  she  took  a  grant  of  the  villages, 
esumption  is  that  she  was  intended  to 
an  absolute  interest.  Again,  the  heie- 
nature  of  her  interest  seems  to  be 
put  beyond  a  doubt  by  the  decree  in 
suit,  which  is  the  foundation  of  the 
h's  title,  because,  when  she  died,  her 
who  was  appointed  to  carry  on  the  suit 
place,  did  so,  and  the  decree  contains 
ition  concerning  these  villages,  notwith- 
ing  her  demise,  which  implies  the  exist- 
of  the  tenure.  Nor  does  the  hereditary 
ter  of  the  tenure  seem  to  have  been 

up  to  the  present  time, 
may  seem  strange  that  no  provision 
ade  expressly  in  the  instrument  for  the 
cnt  of  the  Government  revenue.  But 
mindar  may  have  been  willing  to  take 
hole  of  the  Government  revenue  upon 
(If ;  and  his  doing  this  may  have  been 
ment  in  the  settlement  of  the  terms 
which  the  third  of  the  dower  was  to  be 
up.  Of  course  such  a  transaction 
be  impeached  by  a  purchaser  of  the 
dary  for  arrears  of  Government  revenue, 
it  is  nevertheless  good  against  all  who 
title  under  Fyz  Ali  Khan, 
can  the  fact  that  the  instrument  is 
concerning  the  payment  of  the  Govern- 
revenue  affect  the  questions  raised  by 
Appeal;  because,  even  if  the  grant  be 
to  be  a  grant  of  the  villages  subject  to 
tyment  of  the  Government  revenue,  and 
indar  may  have  paid  the  Government 
le  on  account  of  the  tenant,  his  right 
>ver  what  he  had  so  paid  could  not 
into  a  suit  for  enhancement  of  rent, 
»ald  be  a  matter  for  which  he  must 
his  remedy  in  a  Civil  Court, 
question  of  the  ikrarnama  is  now  to 
idered.  Their  Lordships  find  that 
^dity  of  this  instrument  has  been 
"  d  by  the  concurrent  judgment  of  both 
llan  Courts.  They  do  not  deny  that 
may  be  circumstances  which  ;brow 


some  suspicion  upon  it,  or  that  it  is  a  docu- 
ment which  has  not  satisfied  all  the  officers 
before  whom  it  appears  to  have  been  pro- 
duced ;  but  upon  the  whole  they  can  see  no 
sufficient  grounds  for  disturbing  the  finding 
of  the  Courts  below.  The  plaintiff  cannot 
be  heard  to  say  that  there  was  not  a  sub- 
stitution of  three  villages  for  three  of  those 
included  in  the  kabinnama ;  or  that  the  22 
villages  were  not  afterwards  held  as  a  sub- 
tenure  on  which  a  rent  was  reserved.  He 
comes  into,  the  Court,  having  got  a  declara- 
tion in  the  other  suit  that  such  was  the  fact, 
and  alleging  that  by  reason  of  it  the  relation 
of  landlord  and  tenant  subsisted  between 
him  and  the  defendant,  and  he  fails  to  show 
by  what  means,  other  than  the  ikrarnama, 
the  substitution  of  the  villages  and  the 
creation  of  the  tenure  took  place. 

Therefore,  it  seems  to  their  Lordships  that 
they  must  accept  the  ikrarnama  as  establish- 
ed, and  act  upon  it  accordingly.  If  they  do 
that,  it  appears  to  them  that,  inasmuch  as 
the  ikrarnama  declares  the  rent  to  be  per- 
manent, the  case  for  enhancement  altogether 
fails,  and  that  the  decree  of  the  Indian  Courts 
in  the  second  suit  ought  also  to  be  affirmed. 

The  result  will  be  that  their  Lordships 
will  humbly  advise  Her  Majesty  to  affirm 
both  the  decrees  under  appeal,  and  to  dismiss 
each  appeal  with  costs. 


The  24th  January  1873. 
Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier  and  Sir  Lawrence  Peel. 

Enhancement  of  Rent — Act  X.  of  z8^  ss.  15  and 
z6— Presumption— Onus  Probandi — Arrears — 
Issues. 

On  Appeal  from  the  High  Court  of  Judica* 
ture  at  Fort  William  in  Bengal,^ 

NufiPer  Chunder  Paul  Chowdhry  and  another; 

versus 

Jonathan  Poulson. 

In  a  suit  for  enhancement  of  rent  of  an  intermediate 
tenure,  where  the  defence  was  that  the  land  had  been 
held  at  a  uniform  ren  t  from  the  decennial  settlement, 
and  the  defendant,  seeking^  to  avail  himself  of  the  pre- 
sumption in  Act  X.  of  1859,  ss.15  and  i6,proved  that  the 
rent  had  not  been  changed  for  20  years  before  the  com- 
mencement  of  the  suit,  and  thereby  threw  upon  the 
plaintiff  the  burden  of  showing  that  the  rent  had  been 
fixed  at  some  later  period  than  the  decennial  settlement : 

*  On  appeal  from  the  judgment  of  Phear  and 
Hobhouse,  JJ.,  in  Regular  Appeals  Nos.  2  and  35  of 
1868,  decided  1st  August  18^. 
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Held  that  the  plaintiff  had  succeeded  in  provtn^^  that 
which  was  cast  upon  him  to  prove,  vis.,  by  producing: 
a  decree  declaring;  his  right  to  enhance,  which  had  been 
passed  in  a  suit  brought  by  him  ag^ainst  defendant's 
father  under  whom  defendant  claimed. 

HBLD>also(thePrivyCounciI  adoptinp:  a  decision  of  the 
High  Court),that,  in  a  suit  for  arrears  of  rent  at  enhanced 
rates,  when  the  liability  of  the  tenure  to  enhancement 
has  been  put  in  issue  and  fully  tried,  a  decree  may  be 
given  declaringthe  tenure  liable  to  enhancement,  though 
notice  to  enhance  is  not  proved. 

This  was  a  suit  for  enhancement  of  rent, 
to  which  the  defence  in  substance  was  that 
the  land  with  reference  to  which  the  ques- 
tion arose  had  been  held  at  a  uniform  rent 
from  the  decennial  settlement,  and  the  de- 
fendant sought  to  avail  himself  of  sections 
15  and  16  of  Act  X.  of  1859.  The  Deputy 
Collector  gave  his  decision  for  the  plaintii?, 
and  determined  upon  a  certain  enhanced  rent 
in  piirsuance  of  inquiries  which  he  had  made. 
This  decision  was  reversed  by  the  High 
Court)  who  held  that  the  plaintiff  was  not 
entitled  to  enhance. 

The  question  has  been  reduced  to  one  of 
comparatively  small  dimensions.  The  de- 
fendant, as  has  been  stated,  relies  upon  sec- 
tions 15  and  16  of  the  Ad  X.  of  1B59. 

Those  sections  are  in  these  terms : — 

Section  1 5  says  :  "No  dependant  talook- 
^'dar,  or  other, person  possessing  a  perma- 
''  nent  transferable  interest  in  land,  interme- 
*'  diate  between  the  proprietor  of  an  estate 
**  and  the  ryots,"  which  is  this  case, "  who 
**  in  the  provinces  of  Bengal,  Behar,  Orissa, 
''and  Benares  holds  his  talook  or  tenure 
"  (otherwise  than  under  a  terminable  lease),  at 
*'a  fixed  rent,  which  has  not  been  changed 
''  from  the  time  of  the  Permanent  Settlement, 
*'  shall  be  liable  to  any  enhancement  of  such 
''rent,  anything  in  section  11,  Regulation 
"  Vlll.  of  1793,  or  in  any  other  law  to  the 
^  contrary  notwithstanding."  Then  section 
"16  goes  on  to  say :  "  Whenever,  in  any  suit 
"  under  this  Act,  it  shall  be  proved  that  the 
"  rent  at  which  a  talook  or  other  tenure  is 
"  held  in  the  said  provinces  has  not  been 
"  changed  foF  a  period  of  20  years  before  the 
"  commencement  of  the  suit,  it  shall  be  pre- 
"  sumed  that  such  talook  or  tenure  has  been 
"  held  at  that  rent  from  the  time  of  the  Per- 
"  manent  Settlement,  unless  the  contrary  be 
**  shown,  or  it  be  proved  that  such  rent  was 
"  fixed  at  some  later  period." 

In  their  Lordships'  opinion,  the  defendant 
did  establish  that  the  rent  at  which  the  talook 
was  held  had  not  been  changed  for  a  period 
of  20  years  before  the  commencement  of  this 
suit,  and  that  he  thereby  cast  upon  the  plaint- 
iff the  burden  of  showing  "  the  contrary  " 

(in  the  words  of  the  Act},  or  that  the  rent 


had  been  fixed  at  some  later  period,  nd 
their  Lordships  are  of  opinion  that  the  plah^ 
if!  has  succeeded  in  proving  that  which  ^ 
cast  upon  him  to  prove.  His  proof  consisted 
mainly  in  this:  that  in  [860  a  suit  «S|( 
brought,  which  was  decided  in  1863  by 
High  Court,  by  the  plaintiff  or  his  predeci 
sor  in  tide  against  the  defendant's  fat 
under  whom  the  defendant  claims,  for 
hancement  of  rent.  The  case  of  the  dcfci 
ant  was  then  this  :  in  the  first  place  he 
that  no  sufficient  notice  had  been  prov< 
secondly,  he  said  that  the  talook  had 
granted  to  him  or  his  predecessor  in 
in  the  year  1824  by  various  pottahs, 
that  they  fixed  a  uniform  mokumiree 
which  could  not  subsequently  be  chanj^ 
But  he  did  not  set  up  any  title  previoas 
those  pottahs.  He  did  not  set  up  that 
was  open  to  him  to  set  up,  namel3%  that 
had  held  at  a  fixed  rent  from  the  Perm; 
Settlement,  or,  indeed,  12  years  befcwe 
which  at  that  time  would  have  been  an  &i 
to  the  case.  It  should  be  stated  that  this 
was  decided  before  Act  X.,  to  which 
vious  reference  has  been  made,  came 
operation.  The  state  of  the  law  then 
that  he  could  defend  himself  by  showing 
ancient  tenure,  going  back  12  years  ' 
the  decennial  settlement ;  but  he  made 
case  of  the  kind.  He  made  a  case  of  mol 
ruree  tenure  established  by  pottahs  in  i 
Upon  that  case  the  Court  below  gave  a 
cree  to  the  plaintiff  on  both  points,  oa 
ground  that  the  notice  was  sufficient, 
pottahs  not  being  established,  and  that 
power  to  enhance  had  been  proved. 
High  Court  upon  appeal  disagreed  wiih^ 
lower  Court  upon  the  first  point, 
held  that  the  notice  was  not  sufficient, 
they  proceeded  to  decide  that  the  plaintiff 
a  right  to  enhance. 

It  has  been  said  that  this  declaratioa 
their  part  that  the   plaintiff  had  a  right 
enhance,  although  he  had  given  no  suflki 
notice,  was  ultra  vires ;  that,  upon  failure 
proof  of  notice,  the  Court  had  no  right 
make  any  such  declaration,  and,  conseqa« 
ly,  that  such   declaration   is  of  no  effedj 
but  their  Lordships  upon  this  point  enUn 
adopt  a  decision  which  is  reported  in  Ms 
shall's   Reports  of  Cases  in  appeal  to 
High  Court  in  Bengal,  vol.  i,  p.  523,  h( 
in  full  before  Sir  Barnes  Peacock,  Mr.  Ji 
tice  Steer,  Mr.  Justice  Norman,  Mr.  Jui 
Kemp,  and  Mr.  Justice  Seton-Karr,  whi 
is  precisely  in  point  upon  this  question, 
is  there  stated  that,  "  in  a  suit  to 
''  arrears  of  rent  at  enhanced  rates,  wbeo] 


'3.3 


Civil 


THE  WEEKLY  REPORTER. 


Rulings, 


177 


le  question  of  the  liability  of  the  tenure 
Icnhancement  has  been  put  in  issue,  and 
iPy  tried,  a  decree  may  be  given  declar- 
if  the  tenure  liable  to  enhancement,  though 
^ce  to  enhance  is  not  proved/'  In  this 
^  the  question  of  the  right  to  enhancement 
btied,  as  well  as  the  question  of  notice, 
jplhe  Court  gave  a  declaratory  decree  as 
right  to  enhance. 

being  so,  their  Lordships  are  of  opi- 

that  this  decree  of  the  Court  in  1863 

amount  to  proof  sufficient  to  rebut  the 

ption   referred  to  in   section    16   of 

X.   of    1859,   arising    from    20   years' 

payment  of  rent,  that  that  uniform 

lent   bad  extended  to  the  time  of  the 

lial   settlement.     It  also  amounts  to 

that  the  rent  was  fixed  at  some  later 

I  « 

l« 

this  ground,  therefore,  their  Lordships 
opinion  that  the  plaintiff  has  satisfied 
irden  of  proof  which  was  thrown  upon 
This  decision  of  their  Lordships   is 
fmiich  in  accordance  with  a  case  in  the 
Court,  on  the  15th  February  1865,  of 
DossBose  vs.  Sheikh  Golam  Surwur,* 
is  thus  described   in  the  marginal 
^  **  The  bringing  of  a  suit  by  a  landlord 
:over  arrears  of  rent  at  enhanced  rates, 

Act  X.  of  1859,  cannot  annul  the 
ler  decree  of  a  competent  Court,  de- 
ig  the  ryot's  holding  to  be  liable  to 
incement,  by  entitling  the  ryot  (on 
^f  of  payment  of  uniform  rent  for  20 
rs)  to  claim  the  benefit  of  the  presump- 
under  section  4."    It  is  to  be  observ- 

section  16  is  almost  in  the  same 
as  section  4 ;  the  one  referring  to  ryots, 
le  other  to  under-tenants  or  talookdars. 

respect  to  the  question  of  the  pot- 

which  were  put  in  evidence  by  the  de- 

\i  in  the  former  suit,  which  has  been 

to,  but  which  were  not  believed  to 
luine  at  that  time,  either  by  the  Court 

instance  or  the  Court  of  Appeal,  it 
rs  that  these  pottahs  were  rejected  also 

present  suit,  both  by  the  Court  of 

instancy  and  the   Court    of    Appeal. 

Lordships  are  not  prepared  to  say  that 

ejection  was  wrong ;  but,  even  if  they 

\fk  received  in  evidence,  their  Lord- 
are  of  opinion,  upon  referring  to  them, 
f'tiiey  would  not   have    established  the 
ition  of  the  defendant  in  this  suit,  that 

held  by  a  uniform  tenure,  commenc- 

all  events,  as  early  as  the  decennial 

rtki.     The  effect  of  those  grants  does 

•  2  W.  R..  Act  X.  Rulings.    69. 
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not  appear  to  be  to  show  a  mere  continuance 
of  possession,  but,  according  to  their  Lord- 
ships' view,  they  rather  point  to  the  creation 
of  a  new  title. 

'  For  these  reasons,  their  Lordships  are  of 
opinion  that  the  decision  of  the  High  Court 
should  be  reversed  ;  that  the  appeal  of  the 
respondent  from  the  Court  of  the  Assistant 
Collector  to  the  High  Court  should  be  dis- 
missed with  costs  ;  and  that  the  last-men- 
tioned judgment  of  the  Assistant  Collector 
should  be  confirmed.  Their  Lordships  will 
humbly  advise  Her  Majesty  to*  this  effect. 
The  respondents  will  pay  the  costs  of  this 
appeal. 

The  ist  February  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

yudges. 

Ttccadars—Rtghts  of  Occupancy— Act  X  of 

Z859,  8.  6. 

Special  Appeal  from  a   decision  passed  hy 
the    Judge    of    Patna^     dated    the     6th 
September    j8'J2,  affirming   a   decision   of 
the  Moonsiff  of  that  District^    dated   the 
27th  March  iSyz, 

Woomanath  Tewaree  (Plaintiff),  Appellanty 

versus 

Koondun  Tewaree  and  others  (Defendants), 

Respondents, 

Moonshee  Mahomed  Yusufiox  Appellant. 

No  one  for  Respondents. 

A  person  occupying^  land  merely  as  the  assig^nee  of 
the  zemindar,  and  cultivating^  because  of  the  oppor- 
tunity thus  afforded,  cannot,  under  color  of  that  charac- 
ter, acquire  rig^hts  adverse  to  the  zemindar,  or  claim  the 
benefit  of  A<51  X.  of  1859,  s.  6. 

Phear,  J, — In  this  case,  it  appears  from  the 
findings  of  fact  come  to  by  the  Lower  Appel- 
late Court  that  the  plaintiff  was  first  receiv- 
ing  the  rents  and  profits  of  certain  land 
under  a  ticca  lease  from  the  zemindar. 
During  the  pendency  of  the  lease,  he  availed 
himself  of  his  position  as  ticcadar  to  cultivate 
a  portion  of  the  land  which  was  covered  by 
the  lease,  and,  after  the  expiration  of  the 
ticca  lease,  he  continued  in  occupation  of  the 
portion  which  he  so  cultivated.  The  present 
suit  is  brought  by  him  in  order  to  establish 
a  right  of  occupancy  to  this  portion  of  the 
land  under  the  provisions  of  section  6,  Aft 
X.  of  1859. 
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The  Judge  has  found  that  the  period 
of  time  during  which  he  occupied  after  the 
termination  of  the  lease  is  not  sufficient  to 
confer  the  right  for  which  he  sues.  And 
the  Judge  is  further  of  oplpion  that  the 
period  of  time  during  which  he  cultivated 
while  he  was  ticcadar  cannot  be  counted  in 
addition  to  the  subsequent  period  of  cultiva- 
tion for  the  purposes  of  section  6. 

It  seems  to  us  that  the  Judge  is  right  in 
this  respect.  The  words  of  the  section 
are :  '*  Every  ryot,  who  has  cultivated  or 
held  land  for  a  period  of  twelve  years,  has  a 
right  o£  occupancy  in  the  land  so  cultivated 
or  held  by  him,  <&c."  And  we  think  that 
while  the  plaintiff  was  ticcadar,  and  so  far 
as  he  actually  cultivated  land  covered  by  the 
ticca  lease,  he  only  did  so  because  of  the  op- 
portunity afforded  in  his  capacity  of  ticcadar ; 
he  was  not  a  ryot.  At  that  time  he  was 
simply  assignee  of  the  zemindar,  and  he 
could  not,  we  think,  under  Color  of  that 
character  alone,  acquire  rights  adverse  to  the 
zemindar.  The  right  of  occupation  provid- 
ed for  by  section  6  is  distinctly  given  to  one 
who  occupies  as  a  ryot  only.  And,  therefore, 
we  think  that  the  person  who  is  able  to 
occupy  as  being  merely  an  assignee  of  the 
zemindar,  and  not  on  the  footing  of  any 
other  right,  is  excluded  from  the  benefits  of 
that  section.  This  is  the  only  ground  of 
appeal  which  is  put  before  us,  namely,  an 
objection  in  law  to  the  Judge's  ruling  in  this 
respect.  Therefore  we  think  the  appeal 
should  be  rejected. 


Baboo  Bhugohuiij  Churn  Ghost  for 

Appellants. 

Baboo  Chunder  Madhub  Ghoie  for 
Respondent. 

^very  Hindoo  family  is   presumably  joint  in 
worship,  and  estate;   and  the  presaoiption  is  thall 
remains  undivided. 


The  iiih  February  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Joint  Hindoo  Family— Separate  Possession- 
Presumption— Onus  Probandi. 

Case  No.  592  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Furreedpore^ 
dated  the  roth  January  i8j2^  reversing 
a  decision  of  the  Moonsiff  0/  Bhangah, 
dated  the  j/j/  July  i8yi, 

Taruck  Chunder  Totadar  and  others 
(Plaintiffs),  Appellants, 

versus 

Jpodheshteer  Chunder  Koondoo  (Defendant), 

Respondent, 


^  If  a  member  of  such  family  is  found  to  be  in  ^ 
sion  of  any  property,  the  family  bein«f  presancd 
joint  in  estate,  the  presumption  wouQ  be,  not 
was  in  possession  of  it  as  separate  property  acua 
by  him,  but  as  a  member  of  a  joint  family.    It 
the  person  who  sets  up  a  different  state  o(  Uti-, 
give  evidence  thereof,  and  meet  the  presumpdoa. 
Several  cases  on  the  point  dissented  from. 

Couch,  C,J. — This  suit  was  brought 
the  plaintiffs  to  have  their  rights,  nod 
miras  lease  obtained  by  their  ancestors 
certain  share  of  a  tenure  known  by  the 
of  Buran  Mollah,  confirmed  and  declared: 
their  case  was  that  Issur  Chunder.  the  f 
of  the  second  defendant,  Brijo  Kishore, 
father  of  the  first,  and  Hurish  Chunder, 
father  of  the  second  set  of  plaintiffs, 
three  uterine  brothers,  while  living  j 
and  in  cotnmensality  acquired,  with  the 
of  their  joint  funds,  a  mokurruree  mo 
lease  on  the  15th  of  Cheyt  1264. 

The  defence  set  up  was  that  the  lease 
in  fact,  granted  by  the  lessors  to  I 
Chunder,  after  the  dissolution  of  tlve 
mensality  between  the  co-parceners,  and 
at  the  time  of  the  granting  of  the  lease,  i 
was  a  verbal  stipulation  to  the  effect 
upon  the  payment  of  the  bonus-money, 
lease  would  be  returned  to  the  lessor. 
that  the  defendant  received  back  the 
money. 

It  seems  that  the  issues  had  been  fi 
by  the  predecessor  of  the  Moonsiff  who 
the  case,  and  that  the  latter  modified 
and  framed,  amongst  others,  this:  **  Wh< 
'*  the  miras  lease  in  respect  of  the 
*'  the  mouzah  in  dispute  had  been  acq< 
'*  by  Brijo  Kishore,  the  father  of  the 
"plaintiff,  Hurish   Chunder,  the   father 
*'  the  second  plaintiff,  and  by  Issur  Cbi 
•'  father  of  defendant  No.  2,  while  thev 
"  living  jointly  and  in  commensalitj,  and 
**  been  held  by  them  in  joint  tenancy, 
*'  whether,  after  their  decease,   the 
*'  defendant  and  the  plaintiffs  had  been  joit 
^'  in  possession  of  the  property,  or  wfa< 
*'  the  plaintiffs  had  been  dispossessed  of 
*'  property  in  suit  by  the  first  defend: 
and,  secondly,  '*  whether  Issur  Chunder, 
'*  father  of  the  second  defendant,  had  a< 
'"  a  miras  lease  in  respect  of  the  pi 
''  suit  after  severance  of  the  commen] 
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itk  the  fathers  of  the  plaintiffs/'  which 
\  really  involved  in  the  first  issue. 
rfae  Moonsiff  then  tried  the  case,  and  he 
I  in  his  judgment :  "  It  has  been  satisfac- 
iiilj  proved  that  the  said  Issur  Chunder 
pdhis  brothers,  Brijo  and  Hurish  Chunder, 
eld  the  property  in  dispute  jointly,  both 
iuie  they  were  living  in  a  state  of  com- 
lensality,  and  also  after  a  severance  of  the 

Pimensality,  and  that,  after  their  death, 
present  plaintiff  and  the  second  defend- 
it  have  also  ,held  the  said  property 
imtly;"  and  then  noticing  what  is  laid 
Id  in  Mr.  Norton's  work  on  Evidence,  and 
lug  that  it  appeared  that  the  three  brothers 
i  living  in  a  state  of  family- partnership, 
bys :  "  A  heavy  burden  lies  on  defendant 
b.  I  to  prove  the  fact  of  the   separate 

Buisition  of  the  property  in  suit,  and  the 
cndant  No.  i  has  totally  failed  to 
jicharge  the  said  onusJ*  He  then  decreed 
Ivor  of  the  plaintiff,  ordering  that  he 
|ld  recover  possession  of  the  share  which 
Sbimed. 

Iliecase  came  on  appeal  before  the  Subor- 
Ite  Judge,  and  he,  after  noticing  the 
lee  the  Moonsiff  had  made,  said  :  **  With 

Perence  to  the  second  issue,  I  find  that  it 
admitted  on  all  hands  that  the  miras 
kfie  in  respect  of  the  property  in  suit  was 
Kfcined  in  the  name  of  Issur  Chunder. 
nerefore,  under  the  precedents  quoted  in 
lb  margin,  the  onus  oi  proving  the  fact  of 
b  acquisition  of  the  leasehold  property 
)  the  three  brothers,  namely,  Issur 
lander  Poddar,  Brijo  Kishore,  and  Hurish 
bunder  Poddar^  the  ancestors  of  the 
kintiffs,  with  the  aid  of  joint  ancestral 
lods,  and  at  a  time  when  the  three 
IDtbers  were  living  in  a  state  of  family- 
tartnership,  was  upon  the  plaintiffs."  I 
IB  of  opinion  that  the  plaintiffs  have  failed 
|t  discbarge  the  said  onus  satisfactorily." 
I  he  decreed  the  appeal,  setting  aside  the 
|iisiff*s  decision,  and  ordering  the  suit  to 
bsroissed. 

|l  bis  judgment,  he  also  said  that  it  had 
b  proved  that  the  f«2>aj  lease  was  acquired 
Wnr  Chunder,  who  had  paid  the  bonus 
lessary  for  obtaining  it,  and  as  there  was 
fesrtdence  to  show  that  the  fathers  of  the 
JMiffs  or  the  plaintiffs  themselves  had  any 
iKst  in  the  said  leasehold  estate,  it  is 
|«i  ail  necessary  to  put  the  defendant  to 
iHict  proof  of  his  title.  He,  therefore, 
hir  upon  the  plaintiffs  the  burden  of 
psg  that  the  property  had  been  acquired 
Ike  family  jointly,  instead  of  putting  the 
^en  of  proof  opon  the  defendant  u  the 


Moonsiff  had  ;  and  the  (question  raised  in 
this  special  appeal,  and  upon  which,  seeing 
the  small  amount  of  evidence  there  is  in  the 
case,  the  decision  of  the  suit  really  depends, 
is,  upon  which  party  ought  the  burden  of 
proof  to  have  been  laid. 

Now,  the  Judicial  Committee  of  the  Privy 
Council,  in  the  case  in  12  Moore's  Indian 
Appeals,  paire  523,  Neel  Kristo  Deb  Burmo- 
no  against  Beer  Chunder  Thakoor,*  have 
laid  down  the  rule  by  which  this  Court  must 
be  guided.  At  page  540,  their  Lordships 
say  :  "  The  normal  state  of  every  Hindoo 
"family  is  joint.  Presumably  every  such' 
'*  family  is  joint  in  food,  worship,  and  estate. 
"In  the  absence  of  proof  of  division,  such  is 
"  the  legal  presumption  ;  but  the  members 
"  of  the  family  may  sever  in  all  or  any  of' 
"  these  three  things.  The  family  in  which 
"  a  title  to  a  kingdom  exists  in  one  member 
''  follows  this  general  law,  but  it  follows  it 
"  in  part  only,  for  the  succession  to  a  king- 
"  dom  is  an  exception  to  it  from  the  very 
"  nature  of  the  thing  :  the  family  may  have 
"  property  distinct  from  that  to  which  a  sole 
"  heirship  belongs,  and  may  continue  joint." 
These  observations  have  reference  to  the 
particular  case  before  their  Lordships,  but 
here  they  lay  it  down  in  most  distinct  terms 
that  every  Hindoo  family  is  presumably  joint 
in  food,  worship,  and  estate  ;  and  the  same 
law  had  been  laid  down  in  a  previous  case 
in  9  Moore's  Indian  Appeals,  page  92,f 
where  it  is  said  that  the  presumption  with 
regard  to  a  Hindoo  family  is  that  it  remains 
undivided. 

In  another  case  before  the  Judicial  Com- 
mittee, reported  in  3  Moore's  Indian 
Appeals,   page   229,  Dhurm  Doss  Pandey 

against  Shama  SoondureeDebia,:^  ^^  ^^^  ^^^ 
law  laid  down,  which  is  applicable  to  the  case 
before  'us.  At  page  240,  their  Lordships 
say  :  "  It  is  allowed  that  this  was  a  family 
"  who  lived  in  commensality,  eating  together, 
"  and  possessing  joint  property.  It  is  al- 
"  lowed  that  they  had  some  joint  property, 
*'  and  there  can  be  no  doubt  that,  under 
"  these  circumstances,  the  presumption  of 
**  law  is  that  all  the  property  they  were  in 
"  possession  of  was  joint  property,  until  it 
"  was  shown  by  evidence  that  one  member 
''  of  the  family  was  possessed  of  separate 
**  property.  Such  evidence  may  be  received, 
"  but  their  Lordships  are  of  opinion  that 
"  such  evidence  has  not  been  given  in 
"  this  case  with  regard  to  any  part  of  the 
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**  property.*'  ♦»•*«<  Now,  what  has  been 
"  relied  upon  with  regard  to  a  portion  of  the 
''  property  has  been  chiefly  that  it  was  pur- 
*'  chased  in  the  name  of  one  member  of  the 
'*  famiiy,  and  that  there  are  receipts  in  his 
'^  name  respecting  it ;  but  all  that  is  perfect- 
*'  ly  consistent  with  the  notion  of  its  having 
*'  been  joint  property,  and,  even  if  it  had 
''  been  joint  property,  it  still  would  have 
'^  been  treated  exactly  in  the  same  manner. 
*'  We  have  heard  from  the  highest  authority, 
'^  from  the  authority  of  Sir  Edward  East 
"  and  Sir  Edward  Ryan,  whose  most  valu- 
"  able  assistance  we  have  in  this  case  (and 
''  it  gives  me  a  confidence  that  I  should  not 
''  otherwise  have  felt)  that  the  criterion  in 
*'  these  cases  in  India  is  to  consider  from 
"  what  source  the  money  comes  with  which 
*'  the  purchase-money  is  paid.  Here,  there 
'*  has  been  no  evidence  given  that  the  appel- 
"  lant  had  any  separate  property,  or  that  it 
''  was  from  his  funds  that  any  part  of  the 
"  purchase-money  was  paid  ;  therefore,  I 
"  think  that,  so  far  on  this  part  of  the  case, 
"  no  difficulty  can  be  entertained,  and  that  the 

whole  of  the  property  must  be  considered 

as  joint  property.'* 

Now,  with  regard  to  what  their  Lordships 
say  as  to  the  family  being  possessed  of  pro- 
perty, and  that  the  presumption  of  law  is 
that  all  the  property  the  family  is  in  posses- 
sion of  is  joint  property,  the  rule  that  the 
possession  of  one  of  the  joint  owners  is  the 
possession  of  all  would  apply  to  this  extent 
— that,  if  one  of  them  was  found  to  be  in 
possession  of  any  property,  the  family  being 
presumed  to  be  joint  in  estate,  the  presump- 
tion would  be,  not  that  he  was  in  possession 
of  it  as  separate  property  acquired  by  him, 
but  as  member  of  a  joint  family.  It  being 
so,  until  in  this  case  it  is  shown  that  Issur 
Chunder  had  acquired  it  separately*  and  it 
was  property  which  could  by  law  be  treated 
as  a  separate  acquisition,  the  presumption 
is  that  it  was  the  joint  property  of  the 
family.  It  was  for  the  person  who  set  up  a 
different  state  of  things  from  what  is  to  be 
presumed,  to  give  evidence  of  it.  It  was 
the  duty  of  the  defendant  to  meet  the  pre- 
sumption which  arose  from  the  state  of  the 
family  and  the  possession  by  one  of  them  of 
the  property.  That  appears  to  me  to  be  the 
result  of  the  judgments  of  the  Privy  Council 
which  I  have  referred  to. 

There  is,  no  doubt,  a  conflict  of  decisions 
in  this  Court  upon  this  subject.  I  can  see 
no  way  of  reconciling  them.  We  must  fol- 
low what  has  been  laid  down  by  the  Court 
of  Appeal  from  this  Court ;    and  I  may 


observe  that  in  decisions  of  this  Court  wfaicb 
are  in  conflict,  the  judgments  of  the  Priif 
Council  do  not  appear  to  have  been  noticed. 
In  some  they  have  not  been  noticed  at  atl^ 
in  others,  I  do  think  they  have  not  bco^ 
noticed  in  the  manner  they  would  have  beet 
..if  the  attention  of  the  Judges  had  beat 
directed  to  them.  I  have  no  doubt  it ' 
qnently  happens  in  this  Court  that  ail 
authorities  bearing  on  the  subject  are 
presented  to  the  Court  in  the  ar^ment, 
this  sometimes  leads  to  a  conflict  of  d 
sions. 

I  have  said  there  are  various  decisions 
this  Court  which  cannot  be  reconciled 
the  law  which  I  feel  bound,  by  the  judgm 
in   the  Privy  Council,   to   lay  down, 
case  in  the  lO  Weekly  Reporter,  page  3 
which  was  quoted  to  us,  is  certainly  con 
to  the  decision  of  the  Privy  Council.    As 
the  case  at  page  122  of  the  same  voIq 
it  may  be  said  that  facts  were  found  th 
which  rebutted  the  presumption,  and  so 
cannot  be  considered  as  la:>'ing  down  any 
as  to  the  onus  of  proof.     So  the  case  in 
special  number  of  the  Weekly  Reporter,  p 
557,  is  also  contrary  to  the  decision  of 
Privy  Council.     I  must  adopt  the  judgment 
the  Court  of  Appeal  rather  than  the  law ' 
down  in  that  case.    The  case  in  8  W 
Reporter,   page  271,  is  consistent  with 
decision  of  the  Privy  Council. 

It  was  argued  before  us,  and  referen 
made  to  a  case  in  the  same  volume  of 
Weekly  Reporter,  page  270,  that  it  was 
shown  here  that  there  was  any  nucleus 
property  by  means  of  which  this  acquisiii 
by  Issur  Chunder  might  have  been  m 
and  that  at  least  the  plaintiff  ought  toh 
given  some  evidence  of  that.     I   must 
serve  that  what  is  said  in  that  about  th 
being  a  nucleus  of  property  is  only  a  did 
No   doubt  it  would  be  very  useful  for 
plaintiff  to  show  that,   but  I  cannot 
that   he  is  bound  to   do  it.     That  did 
seems  to  me   to  be   inconsistent  with 
doctrine  laid  down  by  the  Judicial  Com- 
mittee. 

There  is  one  more  case  which  I  must  notic 
that   is  directly  opposed  to  the  decision 
the  Privy  Council.     It  is  reported  in  i  Bcnf 
Law  Reports,  page  i64,a  ppellate  cases, 
also   in    10    Weekly   Reporter,  page    i( 
With  every  respect  for  the  learned  J«id( 
who  pronounced  that  decision,  I  feel  oblif 
by    the    superior    authority    of    the    P 
Council,  to  differ  from  it.     The  law  W 
down  by  the  Judicial  Committee  in  the 
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Id  12  Moore's  Indian  Appeals,*  does  not 
|f)pear  to  have  been  presented  to  the  learned 
lodges.  Probably,  if  it  had  been,  they 
rould,  whatever  their  own  opinion  might 
^on  the  subject,  have  considered  that  they 
^re  bound  to  follow  it. 
I  The  result  of  a  consideration  of  the 
inthorities  appears  to  me  to  be  that  the 
tubordinate  Judge  was  wrong  in  what  he 
(lid  down  as  to  the  onus  of  proof.  He  im- 
fioperly  put  upon  the  plaintiff  the  onus  of 
Iroving  thai  (to  use  his  own  words)  ''  the 
iroperty  was  acquired  with  the  aid  of  joint 
mds,  and  at  a  time  when  the  brothers  were 
nog  in  a  state  of  family-partnership." 
hat  is  opposed  to  the  authorities  which  this 
burt  is  bound  to  follow,  and  on  that  ac- 

nt  his  decision  must  be  reversed,  and  the 
D>ast  be  sent  back  to  him  for  re-trial. 

e  costs  of  this   appeal   will   follow   the 

oil  of  the  suit. 

Glover,  J. — I  am  of  the  same  opinion. 

.  The  14th  February  1873. 

t  Present : 

he  Hon'ble  Sir  Richard  Couch,  A'/.,  C^ie/ 
Justice,  and  the  Hon'ble  F.  A.  Glover 
and  Dwarkanath  Mitter,  Judges, 

Mian  Wills — Constroctton— Rule  of  Interpre- 
'  tation. 

L  Case  No.  112  of  1873. 

fgular  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  1  $th 
February  i8y2. 

P.  D.  Broughton,  Administrator-General 
of  Bengal  and  Executor  appointed  under 
^e  will  of    the  late    Abraham    Pogose 
Pefendant),  Appellant, 
■ 

versus 

}.  G.  N.  Pogose  and  another  (Plaintiffs), 
Respondents, 

Mr.  J.  T.  Woodroffe  for  Appellant. 

The  Officiating  Advocate-General  for 
*         Respondents. 

(•  regard  to  a  will,  which  was  not  to  be  construed 
:)mg  to  English  law,  but  according  to  equity  and 
conscience,  the  rule  of  interpretation  was  held  to 
that,   unless  a  contrary  intention   appeared,   the 
"^  given  should  be  considered ,an  absolute  one. 

Wfjrds  "on  his  (devisee's)  demise, his  sons  shall 

"  were  held  only   to  describe  what  the   testator 

t  would  really  follow  from  what  he  had  done, 

not  aflecttng  the  absolute  character  of  the  gift. 

bj         p. —       ■ 

*  13  W.  R„  P.  C,  31, 


Couch,  C.J. — The  plaintiffs  in  this  case 
sued  for  possession  or  a  declaration  of  their 
title  to  certain  property  which  is  mentioned 
in  the  schedule  to  the  plaint,  on  the  ground 
that  their  grandfather,  Nicholas  Marcar 
Pogose,  deceased,  having,  by  his  will,  dated 
the  22nd  of  Aughran  1236,  devised  unto 
them  all  his  estates  and  all  his  rights  and 
properties  to  be  divided  equally  between 
them,  with  the  exception  of  certain  gifts  and 
legacies,  they  are  entitled  to  the  said  estates 
and  properties  in  equal  proportions ;  that 
their  grandfather,*  by  his  will,  bequeathed  to 
Abraham  Pogose,  whose  e;cecutor  the  defend- 
ant Mr.  Brought  )n  is,  the  properties  mention- 
ed in  the  schedule  at  the  foot  of  the  plaint, 
for  the  term  oi  his  life,  without  making  him 
absolute  owner,  and  that,  although  by  the 
will  there  was  a-  devise  over  to  the  sons  of 
Abraham  Pogose,  still  as  he  died  without 
issue,  the  properties  devised  to  him  by  the 
will  enured  to  the  plaintiffs;  and  that  the 
defendant  had  entered  into  possession  of 
them,  and  refused  10  deliver  possession.  The 
question  between  the  parties  depends  upon 
tne  construction  which  is  to  be  put  upon  the 
will  of  Nicholas  Marcar  Pogose. 

As  there  seemed  to  be  some  doubt  whether 
the  translation  of  the  will  in  the  paper-book 
was  accurate,  we  have  had  the  will  again 
translated. 

The  terms  of  the  bequest  to  Abraham 
Pogose  are  as  follow ;  "  I  bequeath  to  Akram 
''Baba  as  selamutty  my  talook  Joar  Narain 
•*  Pasha  in  the  District  of  Backergunge,  and 
"  Joar  Singhosree  and  Shakchoota  and  Kismut 
*'  Bhoosa  Baree,  together  with  Bangal  Kandee 
"  and  Najar  Kandee,  in  the  District  of  My- 
"  mensingh,  and  Rs.  6,ood  in  cash.  He  shall 
"enjoy  the  profits  of  the  aforesaid  talook. 
"On  his  demise  his  sons  shall  get.  The 
"mookhtears  shall  make  over  to  the  salisfac- 
"  tion  of  Akram  Baba/' 

We  have  to  construe  this  will  according 
to  equity  and  good  conscience.  The  testator 
does  not  appear  to  have  been  a  person  whose 
will  would  have  to  be  construed  according 
to  the  English  law,  and  the  rule  which  I 
think  we  ought  to  adopt  is  that,  unless  a 
contrary  intention  appears,  we  should  consider 
that  the  estate  given  is  an  absolute  one. 
That  is  the  rule  which  has  been  made  the 
law  of  England  by  the  Legislature  in  the 
Wills  Act,  and  it  is  admitted  by  all  persons 
to  be  a  most  salutary  canon  of  interpretation 
of  wills.  The  fact  that  the  Legislature  has 
considered  it  right  to  enact  as  a  rule  of 
interpretation  in  England  speaks  most 
Strongly  in  its  favor ;  and  it  has  been  adopted 
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in  this  country  with  reji^rd  to  certain  wills 
by  section  23  of  Aft  XXV.  of  1838.  Cer- 
tainly, when  we  have  to  construe  a  will  made 
by  this  person,  we  ought  not  to  apply  the 
technical  rule  of  English  law^  that,  where 
there  were  no  words  of  inheritance,  the 
estate  was  only  to  be  a  life-estate. 

Then,  applying  to  what  the  testator  has 
said  the  rule  that  we  must  consider  the 
estate  to  be  absolute  until  a  contrary 
intention  appears,  let  us  see  whether  it  can 
be  said  that  a  contrary  intention  appears. 
He  bequeaths  the  talooks  and  Rs.  6,000 
in  cash.  If  we  stop  here,  we  cannot  say  that 
his  intention  was  anything  else  than  to  give 
the  property  absolutely ;  because  we  cannot 
suppose  that  he  intended  to  give  the  Rs.  6,000 
in  cash  otherwise  than  absolutely.  He 
did  not  intend  to  give  only  a  life-interest 
in  it,  and  yet  it  is  in  the  sime  bequest  as 
the  talooks.  We  should  not  be  justified  in 
saying  that,  when  he  included  all  in  one 
bequest,  he  meant  by  the  words  "  I  bequeath" 
to  give  the  talooks  for  life  only  and  the  cash 
absolutely.  The  fair  meaning  of  this  part 
of  the  bequest  seems  to  me  to  be  that  he 
intended  10  give,  and  considered  he  was 
giving,  the  property  absolutely  to  Akram 
Baba,  who  apparently  was  his  natural  son. 

Then,  do  the  words  which  follow,  "  He 
shall  enjoy  the  profits  of  the  aforesaid  talook ; 
on  his  demise,  his  sons  shall  get,"  show  an 
intention  to  limit  the  gift  which  he  had  made 
in  the  previous  part  of  the  sentence  to  a  life- 
estate. 

It  appears  that  when  the  will  was  made, 
Abraham  Pogose  had  only  one  son,  and  that 
apparently  not  legitimate.  The  testator  may 
have  intended  to  include  him  by  the  term 
"sons,  "but  apparently  he  did  not  intend 
this  particular  son  to  be  the  sole  object  of 
his  bounty.  If  he  had,  there  might  have 
been  some  pretence  for  saying  that  he  meant 
the  property  to  be  enjoyed  by  the  father  for 
life,  and  afterwards  by  the  son.  But  he  says, 
that,  after  his  demise,  "  his  sons  shall  get," 
referring  to  the  succession  which,  after 
Abraham  Pogose's  deaih,  would  naturally 
take  place,  if  he  did  not  part  with  the 
property  in  his  lifetime,  which  the  testator 
probably  thought  was  not  likely  to  happen. 
I  think  these  words,  instead  of  showing  an 
intention  on  the  part  of  the  testator  to  give 
to  Abraham  Pogose  the  talooks  for  his  life 
only,  and  make  a  gift  by  the  will  to  such  sons 
as  Abraham  Pogose  might  have  only  des- 
cribed, what,  the  testator  thought,  would  really 
follow  from  what  he  had  done. 

The  ca^e   which  Mr.  WoodroSe  quoted 


from  12  East,  page  515,  resembles  tbe 
present.  There  it  was  a  devise  to  a  daughter 
and  her  heirs,  during  their  lives,  and  I 
seems  to  have  been  contended  that  the 
devisees  were  to  take  life- interests  in  soo- 
cession ;  but  Lord  Ellenborough  said  that  Ik 
considered  the  words  were  merely  theexpr^ 
sion  of  a  man  ignorant  of  the  manoeri^ 
describing  how  the  parties  whom  he  meiM 
to  benefit  would  enjoy  the  property;  foi 
whatever  estate  of  inheriUnce  the  heirs  a 
his  daughter  might  take,  they  could,  in  fad 
only  enjoy  the  benefit  of  it  for  their  lireii 
I  think  we  cannot  say  that  there  is  in  lini 
will  an  expression  of  an  intention  tka 
Abraham  Pogose  should  take  other  than  a^ 
absolute  estate  in  this  property. 

It  is  true  that  in  a  subsequent  part  of 
will  there  is  another  bequest  to  him  of 
house.     It  is  :  *•  I  bequeath  to  Akrara  Bi 
"  as  selamutiy,  the  one-storied   house  wbi 
*'  I  am  getting  constructed  immediately 
"  the  north  of  the  road  in  Mohulla  Poke 
"  tolee,    formerly    belonging    to    Johani 
**  Manook."     Here  there  are  not  such  w( 
as  were  used  in  the  previous  bequest.    Bi 
I  do  not  think   that  the  omission   to 
anything   in    that    part  of  the    will  at 
taking  the  profits  for  his  life,  is  sufficient! 
lead  us  to  think,  that,  in  the  former  part,  th( 
words  were  introduced  with  the  intemkw 
creating  a  life-estate  only.    There  seems 
be  no  reason  for  thinking  that  the  tesUtorii 
tended  to  make  any  such  distinction  beti 
the  two  properties  which  he  was  bequeath'u 
to  Abraham  Pogose.     That  he,  or  the  pei 
who  drew  the  will  for  him,  was  acquaint 
with  the  expression  **  during  life,"  and  mij 
have  used  it  if  the  intention  had  been  to 
only  a  life-estate,  is  clear  from  another 
of  the   will   where   the  words  **  during 
lifetime"  are  used  with  reference  to  a 
to  his  daughter. 

I  think,  therefore,  applying   to  this 
what  I  have  said  I  consider  to  be  the  rnle 
interpretation  which  a  Court  of  Equity  oag 
to  adopt,  that  the  estate  was  an  absolute 
and  that  the  plaintiff's  suit  most  conseq 
be  dismissed.      The  decree  of   the  lo 
Court  will  be  reversed,  and  the  plaintiffs 
dismissed  with  costs  in  both  Courts. 

As  Mr.  Justice  Mitter  is  not  present,! 
have  to  add  that  he  concurs  in  this  jud| 
ment. 


Glover,  /.—I  concur. 
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The  21st  Februar}'  1873. 

Present : 

fbe  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

lertificate  to  collect  Debts— Act  VI 11.  of  1859, 
%.  170— Prosectttion  for  Forgery— Judge's 
Sanctioa. 

Case  No.  297  of  1872. 

titullaneous  Appeal  from  an  order  passed 
by  the  Jud^e  0/  Sirun,    dated  the    21st 
\  September  i8'j2. 

^  Seetaram  Sahoo  (Petitioner),  Appellant^ 

r 

versus 


Sheo  Goiam  Sahoo  (Opposite  Party), 
Respondent. 

%e  Advocate-GeneraU  Mr,  J.  T.  Wood- 
\  roffe,  and  Baboos  Mohesh  Ch  under  Chow- 
\  dhry  and  Kalee  Kishen  Sen  for  Appellant. 

It.  7^.  H.  A.  Branson  and  Baboos  Romesh 
r  Chunder  Mitter,  Chunder  Madhub  Ghose, 
and  Taruck  Nath  Sen  for  Respondent. 


fcppe 


,  llant  having^  applied  to  the  Jud^e  for  a  certificate  to 
Sect  the  debts  of  one  K,  whose  adapteJ  son  he  claimed 
be,  referred  in  evidence  to  an  ikrarnama  of  adoption, 
Which  he  filed  a  copy  procured  from  the  Kazee's  books, 
itj^  that  the  original  had  been  made  away  with 
an  agent  who  had  been  bought  over  by  his  opponent. 
*ie  course  of  re-trial  of  the  case  on  remind,  the  Jud^ 
ired  the  petitioner  to  attend  for  the  purpose  of  ex* 
aation ;  and  as  the  petitioner  did  not  after  warning 
d.  and  assigned  no  good  cause  for  his  absence,  up- 
bis  former  decision,  and  rejected  the  application  : 
ELD  that  the  Judge  exercised  the  powers  conferred 
B.  1 70,  Civil  Procedure  Code,  and  that  it  was  a  proper 
"ctse  of  discretion  to  take  the  course  which  he  did 
at  that  stage  of  the  proceedings : 

VLD,  however,  that  as  thefa:tum  of  the  ikrarnama 

not  tried,  and  no  evidence  taken  as  to  its  registra- 

aod  no  witnesses  called    in  connection  with  the 

J  which  was  Hied,  it  was  unfortunate  that  the  Judge 

«  his  sanction  to  the  prosecution  of  the  petitioner 

a  charge  of  having  for^i^ed  the  alleged  copy,  as  such 

''ion  should  not  be  given  before  all  the  testimony 

rd,  and  a  primd-facie  case  made  out. 

re. — Was  the  J  udge's  sanction  necessary  ? 

Phear,  J, — In  this  case,  the  appellant  was 
ipetitioner  before  the  Judge,  asking  to  have 
k  ^rant  of  a  certificate  which  should  au- 

ferize  him  to  collect  the  debts  of  one  Ram 
tirn  Sahoo,  deceased.  He  claimed  to  be 
N  adopted  son  of  Ram  Churn  Sahoo  ;  and  if 
is  the  adopted  son  of  Ram  Cnurn. Sahoo, 
»  doubt  the  Judge  ought  to  grant  him  the 
ificaie.  As  the  learned  Chief  Justice 
ittd  on  the  occasion  when  the  case  was  last 
IP  before  this  Court :  "  The  decision  of  the 
picsiion  who  is  entitled  to  have  the  certifi- 
We  is  certainly  not  conclusive,  but  the  party 


has  a  right  to  have  the  question  tried  and 
determined." 

The  Bench  before  which  the  case  then 
came  thought  that  the  question  had  not  been 
fairly  tried  and  determined,  and  accordingly 
the  case  was  sent  back  to  the  Judge  for 
re  trial.  The  re-trial  has  now  been  had,  and 
the  Judge  has  refused  the  plaintiff's  applica- 
tion substantially  on  the  ground  that  the 
petitioner  has  failed  to  make  out  his  adoption 
or  his  claim  by  adoption. 

The  petitioner's  case  is  shortly  this  :  That 
he  was  adopted  by  Ram  Churn  Sahoo ;  that 
he  lived  with  Ram  Churn  Sahoo  after 
the  adoption,  and  again  for  a  still  longer 
period  with  Ram  Churn  Sahoo's  widow  after 
his  death,  as  his  regularly  recognized  adopt- 
ed son  ;  that  some  years  after  Ram  Churn 
Sahoo  had  adopted  him,  he  executed  a  docu- 
ment, which  has  been  called  an  ikrarnama 
of  adoption,  and  described  as  a  deed  to  some 
extent  dealing  with  the  property,  and  recog- 
nizing the  adoption  which  had  been  before 
made.  The  petitioner  says  that  he  had  this 
ikrarnama  of  adoption,  and  sent  it  to  Cal- 
cutta by  the  hand  of  an  agent.  Ram  Gobind, 
in  the  early  part  of  1872,  for  the  purpose 
of  getting  some  advice  in  the  matter  of  his 
case,  or  at  any  rate  for  some  purpose  con- 
nected with  his  case;  that  in  May  1872, 
after  the  case  had  been  sent  back  by  this 
Court  for  re-trial,  he  found  that  Ram  Gobind 
had  been  bough^  over  by  his  opponent,  and 
that  consequently  he  could  not  get  the  ori- 
ginal document  out  of  his  hands ;  he  was 
therefore  driven  to 'supply  its  place  in  this 
proceeding  by  a  copy  which  he  procured  in 
May  from  the  Kazee's  books,  where  a  copy 
of  the  original  document  had  been  made 
upon  its  being  filed  before  the  Kazee  about 
the  lime  when  it  was  e.xecuted.  The  peti- 
tioner says  that  he  filed — in  fact,  there  is  no 
doubt  that  he  filed — a  paper  purporting  to  be 
such  a  copy  in  the  Judge's  Court  in  Sep- 
tember. 

Now,  in  order  to  make  out  this  case,  it  is 
clear  that  it  became  incumbent  upon  the 
petitioner,  in  the  first  place,  to  prove  ^^  fac- 
tum of  the  original  adoption,  and  the  fact 
of  his  living  in  the  house  of  his  adoptive 
faiher  as  he  states  that  he  did ;  also  to 
prove  the  factum  of  the  execution  of  the 
ikrarnama;  further  to  satisfy  the  Court 
by  trustworthy  evidence  that  this  ikrarna- 
ma had  been,  in  the  early  part  of  1872,  in 
his  possession,  and  entrusted  by  him  to  the 
custody  of  Ram  Gobind ;  next,  that  he  had 
endeavoured  to  get  this  document  back  from 
Ram  Gobind,  but  had  practically  failed  not- 
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withstanding  that  he  had  made  every  reason- 
able effort  for  the  purpose.  Next,  again,  in 
due  course,  he  would  have  to  prove  that  the 
original  document  had  been  registered  and 
copied  by  the  Kazee ;  and  further  that  the 
document  which  he  filed  in  the  Judge's  Court 
in  September  was,  in  fact,  a  copy  of  that  copy 
of  ikrarnama  in  the  Kazee's  register. 

Now  (as  we  understand),  in  the  trial  in  the 
Court  below,  the  petitioner  did  enter  upon 
the  course  of  proof  such  as  we  have  sketched 
out.  He  did  give  some  evidence,  perhaps  as 
good  as  the  nature  of  the  case  would  admit 
(on  that  we  say  nothing)  of  the  original /ar- 
tum  of  adoption,  and  also  we  think  of  his 
having  lived  in  the  household  of  his  adoptive 
father  in  accordance  with  the  alleged  adoption. 
Whether  he  tendered  evidence  of  the  execu- 
tion of  an  original  ikrarnama  or  not  has 
not  been  made  very  clear  to  us.  But  unques- 
tionably he  did  endeavour  to  satisfy  the  Judge 
that  he  had  handed  over  an  original  document 
to  Ram  Gobind,  and  the  Judge  at  that  stage 
of  the  inquiry  considered  that  the  story  was 
so  remarkable  as  certainly  to  require  that  the 
petitioner  himself  should,  give  his  testimony 
in  order  to  substantiate  it  and  to  make  it 
trustworthy.  Thereupon,  he  told  the  vakeels 
who  were  conducting  the  case  of  the  petitioner 
before  him,  that  the  petitioner  must  come  the 
next  day  for  the  purpose  of  being  examined ; 
and  he  also,  as  we  understand,  issued  a  formal 
order  to  that  effect,  which,  the  vakeels  under- 
took, should  be  given  to  tAe  petitioner.  On 
the  following  day,  it  does  not  seem  that  any 
proof  of  the  actual  service  of  the  order  was 
tendered  to  the  Court.  But  the  petitioner 
did  not,  in  fact,  make  his  appearance,  and  the 
vakeels  who  represented  him  offered  excuse 
for  his  not  having  done  so  in  obedience  to  the 
order.  It  must,  therefore,  we  think,  be  taken 
as  being  beyond  doubt  that  the  petitioner  did 
receive  notice  of  his  having  been  required  to 
attend  for  the  purpose  of  examination ;  that 
he  did  not  object  to  the  sufl5ciency  of  the 
notice,  and  also  that  he  did  not  obey  its 
exigency.  The  Judge  in  his  judgment  says : 
**  The  vakeels  of  the  petitioner  had  been 
"  warned  on  the  previous  day,  Friday,  that 
'*  unless  Seetaram  Sahoo  was  produced  on  this 
*•  day,  Saturday,  the  petition  for  certificate 
**  would  certainly  be  rejected,  and  now  '*  (the 
Judge  was,  we  suppose,  writing  as  on  that 
Saturday)  **  they  have  come  forward  with 
'*  this  false  and  frivolous  excuse  for  his  non- 
**  attendance.  It  is  clear  that  Seetaram 
"  Sahoo  is  keeping  away  on  a  false  pretext 
"  to  avoid  giving  evidence,  and  his  evidence 
**  would  only  be  of  value  if  taken  before  he 


"  was  sufficiently  tutored.  Under  these  cth 
''  cumstances,  I  direct  Seetaram  Sahoo's  ap» 
"  plication  for  a  certificate  be  dismissed,  aalj 
''  uphold  my  former  decision  granting  a  oe^ 
"  tificate  to  Baboo  Sheo  Golam  Sahoo  *' 

It  thus  seems  that  the  Judge  did,  on 
occasion,  exercise  powers  given  by  the 
sions  of  section  170  of  the  Civil  Procedi 
Code.     He  had  found  it  necessar?  to 
the  evidence  of  the  party  to  the  suit  os 
material  point  of  the  case  ;  he  had  sammoi 
that  party  to  come  and  to  be  examined, 
he  warned  him  that  if  he  did  not  come, 
case  would  be  dismissed.     It  appears  to 
that  the  Judge  was  right  in  thinking  thai 
testimony  of  the  petitioner  was  material 
the  point  which  the  case  had  reached, 
we  think  that  it  was  a  proper  exercise 
discretion  to  take  the  course  which  he 
take  in  reference  to  the  petitioner  at 
stage  of  the  proceedings  ;  he  has  and 
the  refusal  of  the  petitioner  to  come  to 
examined,  without  giving  good  canse  for 
absence,  as  affording  most  material  evide 
against  the  goodness  of  his  case.     And 
cannot  take  upon  ourselves  to  say  here 
appeaLthat  the  Judge  was  not  entirely 
in  that  matter. 

It  will  be  observed  that  the  trial  by 
of  these  circumstances  stopped  at  an 
period   of  its   course.     The  factum  of 
original  ikrarnama  was  not,  as    we  no 
stand,  tried  at  all.     The  document  which 
petitioner  desired  to  use  as  a  copy  of 
ikrarnama  was  not  in  any  sense  proved 
disproved  ;  it  was  left  simply  on  the  file 
the  Court,  and  no  exercise  of  the  judii 
discrimination    or    discretion   was  in 
degree  directed  to  it.     No  witnesses 
called  by  either  party  to  show   when 
copy  was  made,  where  it  came  from,  what 
character  was,  or  the  extent  of  its  vali^' 
There  was,  in  truth,  no  evidence  taken  as 
the  original  registering   of  the  ikrarnama 
the  Kazee's  book.     In  short,  the  whole 
the  case  was  left  a  blank  after  that  point 
which  the  Judge,  using  the  discretion  whi 
he  had,  stopped   the  hearing,  and  gave 
decision  against  the  petitioner. 

We  do  not  make  these  remarks  with 
intention   of    impeaching    the    exercise 
discretion  by  the  Judge  in  the  matter  of 
trial.     We   have  already  said   that  in 
judgment  he  was  justified  under  the  ciron 
stances  of  the   case   in   taking  the  co 
which   he  did  take.     But,  after  giving 
decision  in  the  matter  of  the  petitio; 
application  for  a  certificate,  he  went  po 
give  his  sanction  for  the  prosecution  of  ^ 
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doner  on  a  charge  of  having  forged  the 
:i]ment  which  was  filed  by  him  in  Septem- 
,  and  alleged  by  him  to  be  a  copy  of  the 
inal   ikramama,  or  copy  of  the  copy  in 
Kazee's  book. 
i^We  think  it  is  unfortunate  that  the  Judge 
ht  it  right  under  all  the  circumstances 
Ae  case  to  give  that  sanction  in  the  way 
vhich  he  did  give  it.     It  appears  to  us  that 
Judge  ought  not  in  any  case  to  sanction 
prosecution  of  a  witness,  or  of  a  party 
cause  for  the  forgery  of  a  document  put 
ard  in  the  course  of  the  trial  of  that 
without   having   first   received   and 
Ined  all   the  testimony   available   at 
trial,  and  bearing  upon  the  question  of 
ery  or  no  forgery,  and  without  having, 
in  that  evidence,  satisfied  himself  that  there 
a  primd'facie  case   made  out  for  the 
ge.     The  purpose  for  which  the  sanction 
rendered  a  condition  precedent  to  the 
ge  being  entertained  in  the   Criminal 
It  is  the  protection  of  an  innocent  accus- 
person  from  the  malice  of  his  opponent, 
obviously  this  protection  is  likely  not  to 
^orded  when  needed  if  the  Judge  does 
in   all   cases   carefully    scrutinize    the 
ant  evidence  before  he  gives  his  sanc- 
We  have  already  mentioned  that,  in 
instance,  the  Judge  did  not  discuss  or 
consideration  to  '.any  evidence  which  bore 
the  question  of  forgery  at  all.    The 
ment  which  is  said  to  be  a  forged  docu- 
t  was  not  dealt  with  by  him  in  Court  'as 
lence  between  the  parties,  and  neither 
had  an  opportunity  given  to  him  either 
supporting  it  or  of  impeaching  it.     We 
t  admit  that  the  course  which  the  Judge 
in  thus  giving  his  sanction  has  caused  us 
e  considerable  embarrassment  in  the  con- 
tion  of  this  case ;  because  coming  up 
as  the  case  has  come  up  on  regular  ap- 
I,  we  have  felt  in  some  degree  that  we  are 
nd  even  in  this  collateral  matter  to  set 
right  which  the  Judge,  as  it  appears  to 
has  left  in  an  unsatisfactory  condition  to 
the  least  of  it. 
;.  On  the  whole,  however,  having  given  now 
e  little  time  to  the  consideration  of  the 
rs  before  us,  we  have  come  to  the  con- 
ion  that  the  decision  of  the  Judge  in  the 
er  of  granting  the  certificate  ought  not 
be  interfered  with,  because,  as  we  before 
we  think  he  took  a  course  with  regard 
this  which  he  was  perfectly  justified  in 
log,  and  we  are  not  in  a  position  fairly  to 
ale  the  exercise  of  discretion  which  he 
le. 
And  the  other  matter  of  the  sanction  which 
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is  given  to  the  criminal  trial  mu$t  remain 
as  it  is,  for  it  is  probably  more  than  doubtful . 
whether  as  strict  matter  of  law — inasmuch 
as  this  document  was  not  put  in  evidence,, 
and  dealt  with  as  evidence  at  all,  but  merely 
had  a  place  upon  the  Judge's  file — probably, 
doubtful  whether  the  Judge's  sanction  for 
the  prosecution  was  necessary. 

We  think,  therefore,  the  appeal  must  be 
dismissed  with  costs. 


The  2ist  February  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Application  for  Review^Proceedings  under  Act 

XIV.  of  1859,8.20. 

Case  No.  316  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  31st 
May  i8j2t  reversing  an  order  of  the 
Subordinate  Judge  of  that  District,  dated 
igth  December  i8*ji, 

Bibee  Luteefun  and  another 
(Judgment- debtors),  Appellants , 

versus 

Rajroop  Singh  (Decree-holder),  Respondent. 

Moonshee  Mahomed  Yusuf  for  Appellants. 

Baboos  Romesh    Chunder  Mitter  and  Nil 
Madhub  Sen  for  Respondent. 

Applications  for  review  cannot  be  treated  as  proceed- 
ing taken  to  keep  a  decree  alive  under  Act  XIV.  of 
1S59,  s.  20. 

Phear,  y.— In  this  case  the  respondent 
obtained  a  decree  on  special  appeal  in  this 
Court  in  1862,  which  aflirmed  the  decree  of 
the  Court  below.  He  took  no  steps  to  exe- 
cute either  the  decree  obtained  by  him  on 
special  appeal,  or  the  decree  of  the  Courts 
below,  until  he  made  application  to  the  Moon- 
sifE's  Court  in  June  1871.  But,  in  the  inter- 
val,  he  had  made  various  applications  to  this 
Court  for  a  review  of  the  judgment  which 
he  obtained  in  1862 ;  all  which  applications 
for  review  failed. 

The  question  now  is  whether  the  applica- 
tion for  execution  made  in  June  1871  is  or 
is  not  barred  by  the  operation  of  section  ao. 
Act  XIV.  of  1859.  The  words  of  that  sec- 
tion are :  **  No  process  of  execution  shall 
"issue  from  any  Court  not  established  by 
"  Royal  Charter  to  enforce  any  judgment, 
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''  decree,  or  order  of  such  Court,  unless  some 
<'  proceeding  shall  have  been  taken  to  enforce 
<'  such  judgment,  decree,  or  order,  or  to  keep 
''the  same  in  force  within  three  years  next 
"preceding  the  application  for  such  execu- 
"tion." 

Now  it  seems  to  us  impossible  to  construe 
the  various  applications  for  review  which 
were  made  to  this  Court  as  proceedings  to 
enforce  the  judgment  of  1863  or  any  of  the 
preceding  judgments,  or,  in  the  alternative, 
to  keep  the  same  in  force.  The  object  of 
those  applications  was  distinctly  to  alter  the 
judgment  which  had  been  obtained,  and  to 
procure  a  new  judgment  or  decree  to  be 
passed.  It  appears  to  us  that  we  cannot,  in 
common  sense,  say  that  an  endeavour  to  obtain 
a  new  and  a  more  favorable  judgment  is  a 
proceeding  taken  to  enforce  or  to  keep  alive 
the  judgment  which  it  is  thus  desired  to 
supersede. 

The  Full  Bench  decision,  which  is  reported 
in  7  Weekly  Reporter,  page  521,  has  been 
appealed  to  by  the  respondent.  But  we  see 
nothing  in  that  decision  which  tends  in  any 
way  to  support  the  respondent's  case.  There 
the  Full  Bench  decided  that  appearance  by  a 
decree-holder  at  the  hearing  of  the  applica- 
tion for  review,  in  order  to  oppose  that  appli- 
cation, and  to  sustain  the  decree  which  he 
had  got,  was  a  proceeding  taken  for  the 
purpose  of  keeping  his  decree  in  force.  It 
seems  to  us  plain  enough  that  it  was  so.  In 
this  instahce,  it  is  the  decree-holder  himself 
who  is  making  the  application  for  review,  and 
was  using  his  best  endeavours  to  get  the 
original  decree  set  aside,  and  a  new  one  made. 
We  may  add  that  one  of  the  applications,  at 
any  rate,  for  review  was  rejected  so  far  back 
as  1866,  and  in  the  application  which  was 
made  subsequently  to  that  date,  no  sort  of 
attempt  appears  to  have  been  made  by  the 
applicant  to  show  good  cause  for  being  out  of 
time.  That  fact  alone  would  go  very  far  in 
our  opinion  to  show  that  these  various  appli- 
cations were  not  bond-fide  proceedings  on 
the  part  of  the  applicant. 

But,  however,  this  may  be,  for  the  reasons 
we  have  already  given,  we  think  that  the 
view  which  was  taken  by  the  Moonsiff  in 
this  case  was  correct,  and  that  the  Judge 
was  wrong  in  considering  that  the  applica- 
tions for  review  ought  to  be  treated  as  pro- 
ceedings falling  under  section  20  taken  for 
the  purpose  of  keeping  the  decree  alive. 

We  think  the  execution  of  the  decree  is 
barred  by  lapse  of  time.  The  order  of  the 
Judge  for  issuing  execution  must  be  reversed 
with  costs. 


The  2  ist  February  1 873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslic, 

yudges. 

Appeal  to  Privy  Coiindl—Siiipeiiaioii  of  £ze» 

tion— Limitation. 

Case  No.  269  of  1872. 

Miscellaneous  Appeal  from  an  order  passd 
by  the  Subordinate  Judge  of  Tirho^ 
dated  the  jrd  August  i8*j2. 

Gunesh  Dutt  Singh  (Judgment-debtor),  j 

Appellant^ 

versus 

Mungree  Ram  Chowdhry  and  others  (DecfBe< 
holders).  Respondents, 

Mr.  R.  E.   Twidale  and  Baboos    Ut 
Pershad     Banerjee,     Chunder      Maik 
Ghosey  and  Kalee  Kishen  Sen  for  A] 
lant. 

Mr.  C.  Gregory  and  Baboos  Romesh  Ckt 
der  Mitter,  Aubinash  Chunder  Bamr^ 
and  Boodh  Sen  Singh  for  Respondents. 

Where  a  judgment-debtor  who  has  appealed  to 
Privy  Council  obtains  a  rule  nisi  horn  the  High  Co 
suspending  execution  until  security  is  f^ven,  and 
rule  is  subsequently  made  absolute,  it  does  not  c 
against  the  decree-holder  in  the  matter  of  time; 
tion  not  running  against  him  until  the  result  of 
appeal  is  known,  or  the  rule  otherwise  falls  to 
ground. 

Phear,  y. — It  appears  to  us  that  the 
taken  by  the  Subordinate  Judge  is  subs 
tially  correct. 

The  decree-holder  obtained  a  decree 
this  Court  in  his  favor  on  the  7th  ^! 
1866,  and  at  that  time  it  was  the  final  de( 
inter  partes  in  that  suit.     On  the  9th 
of  the  same  year,  he  applied  for,  and  obtali 
an  order  for  execution  of  that  decree, 
understand  that  attachment  was  issued, 
even  further  orders  were  made  in  pursi 
of  his  application  for  execution,  when, 
September  1 866,  the  judgment-debtor  bavii 
in  the  meanwhile,   appealed   to  the 
Council,  obtained  a  rule  nisi  from  this 
suspending  execution  until  security  si 
be  given ;  and  this  rule  was  made  abs 
in  January  1867.     It  seems  to  ur  that 
effect  of  that  rule  was  to  hang  up,  so 
speak,   the  decree-holder's  proceedings 
execution  until  the  period  of  time  had  ela] 
during   which   that  rule  was  operative, 
is  the  effect  of  an  appeal  to  the  Privy 
cil  against  the  judgment  of  this  Court 
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I  Conrt  is  prevented  from  allowing  execu- 
n  to  issue  without  taking  security  from 
(decree- holder;  and  we  think  that  a  rule, 
■pending  execution  until  security  be  given 
ifer  those  circumstances,  must  not  be  taken 
operate  against  the  decree- holder  in  the 
(Her  of  time,  but  that  its  tru^  operation  is 

II  lapse  of  time  sO  to  speak  is  suspended 
Idl  the  result  of  the  appeal  to  the  Privy 
iBocii  shall  be  known,  or  the  rule  otherwise 
Ito  the  ground. 

f(t  are  told  that  the  appeal  to  the  Privy 
nmcil  resulted  in  a  judgment  in  favor  of 
^decree-holder  in  February  1872,  and  on 
il  date  we  think  that  the  rule  suspending 
ecQtion  ceased  to  have  operation.  But 
cording  to  the  view  that  we  have  taken, 
period  of  time  that  elapsed  between  the 
when  the  rule  was  obtained,  and  the  date 
Ifae  final  decision  of  the  Privy  Council, 
be  considered  as  taken  out  of  the  execu- 
proceedings.  If  this  be  so,  then  the 
ed  application  for  execution,  which  we 
was  made  in  April  1872,  was  apparently 
in  time. 

ictly  speaking,  perhaps,  it  is  unneces- 

having  stated  thus  much  that  we  should 

any  opinion  upon  the  other  branch 

te  argument  which  has  been  submitted 

I,  namely,  that  which  bore  upon  the  true 

of  the  final  order  of  the  Privy  Council. 

if  it  were  necessary,  we  should  certainly 

disposed  to  say  that  that  final  order, 

;h  not  itself  a  decree  in  the  suit,  is  an 

which  the  Courts  of  this  country  are 

Ed  to  obey  in  framing  the  final  decree. 
ly  not  always  become  necessary  under 
der  which  the  Privy  Council  has  passed 
Uy  to  put  in  words  a  new  decree,  and 
seems  to  have  been  the  case  in  the 
!nt  instance  where  the  Privy  Council 
id  itself  to  affirming  the  last  decree  of 
Court  in  this  country.     Under  such  cir- 
>nces  as  these,  it  is  sufficient  to  allow 
decree  already  passed  to  retain  its  exist- 
form,  but,  nevertheless,  we  think  its  date 
the  final  decree  between  the  parties  to 
suit  must,  by  the  effect  of  the  Privy 
icil's  order,  be  drawn  down  to  at  least  the 
of  that  order. 

the  Privy  Council's  order  has  the  effect 

ersing  or  modifying  the  decree  which 

passed  by  the  highest  Court  in  this 

then  no  doubt  upon  the  receipt  of 

order  here  it  would  be  necessary  to 

up  an  entirely  new  decree  before  execu- 

R^coold  be  formally  issued.    In  that  case 

|Q  could  be  no  question  we  apprehend  as 

lie  date  which  this  new  decree  ought  to 


bear.  Thus,  it  seems  to  us  under  the  two 
aspects  in  which  the  case  has  been  presented 
to  us,  in  both  alike,  the  decree-holder  is  en- 
titled to  succeed ;  and  this  appeal  to  us  from 
the  decision  of  the  Subordinate  Judge  ought 
to  fail. 
The  appeal  is  dismissed  with  costs. 


The  2ist  February  1873. 

Present: 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Costs^Cross  Awards— Decree— Execution. 

Case  No.  306  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Gya,  dated 
the  2sth  July  1872. 

Amjud  Ali  Khan  and  others  (Judgment- 
debtors),  Appellants^ 

versus 

Syud  Fazul  Hossein  and  others  (Decree* 
holders).  Respondents. 

Mopnshee  Mahomed  Yusuf  for  Appellants. 

Mr.  R.  E.  Twidale  for  Respondents. 

A  Court  was  held  to  have  erred  in  makings  two 
different  awards  of  costs  in  one  and  the  same  decree^ 
which  ought  to  have  been  drawn  up  in  such  a  way  as 
to  direct  the  payment  of  the  difference  only  by  the  one 
party  to  the  other: 

Hbld,  too,  that  the  decree- holder  could  apply  for 
execution  of  the  difference,  only  of  the  two  amounts 
awarded. 

Phear ^  J, — It  seems  to  us  that  the  Court 
below  was  quite  right.  There  has  never 
been  at  any  time  a  single  day  during  which 
the  present  appellant  was  entitled  to  apply  for 
execution  of  a  larger  sum  than  the  difference 
between  the  two  amounts  of  costs  awarded, 
the  one  to  him  and  the  other  to  his  oppo- 
nent. Had  the  award  of  costs  been  made 
in  separate  suits  on  the  same  day,  the  words 
of  section  209  of  Act  VIII.  of  1859  would 
have  been  strictly  applicable;  and  the  mo- 
ment after  the  latter  of  the  two  decrees  was 
passed,  only  the  difference,  as  we  have  said, 
would  have  been  due  under  the  decree  to 
the  party  entitled  to  the  larger  sum.  And 
obviously,  as  it  seems  to  us,  the  same  must  be 
the  case  where  the  two  awards  hav^  been 
made  in  one  suit,  as  if  the  two  awards  had 
been  made  in  different  suits.  The  truth  is 
that  the  Court  itself  erred  when  in  one  and 
in  the  same  decree  it  made  the  two  different 
money-awards.    It  ought  to  have  drawn  up 
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the  decree  in  such  a  way  as  to  have  directed 
the  payment  of  the  difference  only  by  the 
one  party  to  the  other.  It  is  plain  that  this 
was  the  effect  of  the  decree.  It  would  be 
making  the  letter  of  the  law  of  limitation 
practically  a  source  of  injustice  if  we  yielded 
to  the  argument  of  the  appellant  before  us. 
The  appeal  must  be  dismissed  with  costs. 


The  aand  February  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Imperfect  Decree— Act  X.  of  1859,  s.  78— Exe- 
cution—Wrong;— Rig^ht  of  Suit 

Case  No.  415  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahad^  dated  the  ijih 
November  iSyiy  reversing  a  decision  of 
the  Moonsiff  of  Buxar,  dated  the  i^th 
July  iSji. 

Dalmiah  (Plaintiff),  Appellant, 

versus 

Radha  Pershad  Singh  (Defendant), 
Respondent. 

Baboo  Bungshee  Dhur  Sen  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Doorga 
Mohun  Doss  for  Respondent. 

The  execution  of  an  imperfect  decree  does  not  involve 
what  is  unlawful,  or  the  doing  of  a  wrong,  unless  the 
decree  is  incorrectly  interpreted. 

An  action  will  lie  in  a  Civil  G>urt  where  a  wrong  is 
committed  under  color  of  a  decree  of  another  Court. 

Phear,  J, — In  this  suit  the  plaintiff  com- 
plains of  a  wrong,  which  he  says  has  been 
done  him  by  the  defendant  under  color  of  the 
decree  which  the  defendant  had  obtained 
against  him  in  the  Collector's  Court. 

It  seems  that  the  wrongful  act  complained 
of  was  done  deliberately  by  the  direction  of 
the  Collector  sitting  as  a  Court  executing  the 
decree,  and  having  jurisdiction  to  interpret 
the  decree. 

There  is  no  doubt  that  the  original  decree 
of  the  Collector  is  a  very  imperfect  one,  and 
that  it  very  little  accords  with  the  directions 
which  are  laid  down  for  the  drawing-up  of 
decrees  in  section  78,  Act  X.  of  1859.  But 
we  are  unable  to  say  that  the  Collector  was 
wrong  in  the  interpretation  which  he  put 
upon  the  decree  when  he  was  called  upon  to 
execute  it ;  and,  consequently,  we  are  unable 


to  say  that  the  act  which  the  plaintiff  coa- 
plains  was  an  unlawful  act  and  a  wrong  doaBl 
to  him. 

In  this  view,  we  think  that  the  special 
peal  fails,  and  consequently  it  must  be 
missed.    Bat,  at  the  same  time,  we  do 
desire  to  be  understood  to  go  the  full  1 
of  the  Judge's  decision,  viz.,  that  no  action 
this  sort  would  lie  in  the  Civil  Court  in 
event  of  an  obviously  wrongful  act  ha 
been  committed  against  him  under  color 
the  decree  of  another  Court. 

The  appeal  is  dismissed  with  costs. 


The  24th  February  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  ChiA 
Justice,  and  the  Hon'ble  E.  G.  BirclJ 
Judge. 

General  Title— Mokomiree  iTenisre-yOfna 

Prohaadi. 

Case  No.  697  of  187  a. 

Special  Appeal  from  a  decision  passed  by 
Judicial  Commissioner  of  Chota  Nag^ 
dated  the  2^h  January  1872,  affimm 
a  decision  of  the  Deputy   Commissioner 
*  Hazareebagh,  dated  the  i6th  August  iSjtt 

Koonj  Beharee  Ram  (Plaintiff),  Appellant, 

versus 

Bukshee  Luchmun  Doss  (Defendant), 

Respondent* 

Baboo  Tarucknath  Dutt  for  Appellant 

No  one  for  Respondent. 

Where  a  plaintiff  has  the  {{general  title  to  the  propertfi 
in  suit,  and  the  defendant  sets  up  an  interest  as  nokati 
rureedar,  the  onus  probandiis  with  the  defendant 

Couch,  C.J. — The  Judicial  Commissi<nel 
has  confirmed  the  decree  of  the  lower  (^H 
which  was  in  favor  of  the  defendant,  sol 
on  the  ground  that  the  plaintiff  was  boi 
to  prove  that  the  defendant's  holding 
not  that  of  a  mokurrureedar  but  under 
limited  lease,  or  that  the  defendant's  tea 
was  not  a  valid  one,  before  the  defendant 
be  called  on  to  defend  his  position. 

In  doing  that,  I  think,  he  has  fallen  i 
an  error  in  law.  The  plaintiff,  it  was 
mitted,  had,  if  I  may  so  express  it,  the  gen< 
title  to  the  property,  and  the  defendant 
up  kn  interest  as  mokurrureedar  ;  it  was 
the  defendant  to  prove  that,  and  not  for  tej 
,  plaintiff  to  disprove  it  i 
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The  first  Court  properly  tried  the  question 
Ktween  the  parties,  and  came  to  the  conclu- 
yn  that  the  defendant's  title  was  as  he  alleged. 
'C  cannot  consider  what  decision  the  Com- 
issioner  might  have  come  to  if  he  had  dealt 
ith  the  case  in  the  same  way.  The  plaint- 
^  the  appellant  before  us,  has  a  right  to 
^e  the  opinion  of  the  Commissioner  upon 
e  facts  of  the  case,  and  the  course  which 
t  Commissioner  adopted  of  holding  that 
it  plaintiff  was  bound  to  disprove  this 
leged  title  of  the  defendant,  and  that  the 
tfendant  was  not  bound  to  prove  it,  has  pre- 
oited  the  plaintiff  from  having  that  hearing 
^  the  case  before  the  Commissioner  which 
\  was  entitled  to. 

The  decree  of  the  Commissioner  must  be 
versed^  and  the  case  must  be  remanded  to 
bn  for  re-trial.    The  costs  of  the  appeal  will 
Uow  the  result  of  the  suit. 
\Birchf  y, — I  concur. 


The  24th  February  1873. 
Present : 


he  Hon'ble  Louis  S.  Jackson  and  F.  A. 


it  Family— Suit  by  Co-sharers —Limitation— 
Hindoo  Widow. 


Case  No.  223  of  1872. 

f€csal  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Tipperah, 
doled  the  joth  September  i8jr,  reversing 
a  decision  of  the  Moonsiff  of  Nasseer- 
nuggur,  dated  the  igth  April  i8yo, 

treemutty  Bimola  and  another  (Pl^ntiffs), 

Appellants^ 

\  versus 

I 

iingoo  Kansaree  and  another  (Defendants), 

Respondents. 

*  Baboo  Huree  Mohun  Chuckerbutty  for 

Appellants. 

I 

\ltbo0  Nullit  Chunder  Sen  for  Respondents. 

f. 

E [embers  of  a  joint  family  residing^  on  joint  premises 
eotitledy  on  the  occurrence  of  a  dispute  between 
n  and  their  co-sharers,  to  come  into  Court,  and  ask 
bave  their  proper  share  assigned.  The  fact  of  their 
luving  been  in  possession  of  a  particular  portion  of 
le  premises  is  no  bar  by  way  of  limitation  to  a  claim 
8ttch  portion. 

^   re  IS  no  eround  for  thfc  exclusion  of  a  Hindoo 
from  such  claim,  for,  as  the  law  now  stands,  she 
re- marry  and  have  issue. 

^aekson,  J.— It  seems  to  me  there  was 
Ily  IX)  valid  defence  to  the  plaintiff's  rait. 


The  plaintiffs  did  not  sue  to  recover,  as 
the  Subordinate  Judge  supposes,  a  particular 
paft  of  the  premises  in  which  Jnggurnath, 
the  father  of  Amrita  and  grandfather  of 
the  husband  of  Bimola,  resided.  They  simply 
sought  to  establish  their  right  to  that  portion 
of  the  joint-family  premises  which  descended 
by  right  to  Juggurnath.  They  put  their 
claim  a  little  too  high  in  asking  for  a  half 
share  of  those  premises,  when  it  seems  they 
were  really  entitled  to  a  fourth  share,  and  no 
more.  The  Subordinate  Judge  taking  a 
mistaken  view  of  what,  as  I  have  just  stated, 
the  plaintiffs  asked  for,  went  on  to  say,  that 
they  had  not  been  in  possession  of  the 
particular  premises  of  Juggurnath,  and  con* 
sequently  their  suit  was  barred  by  limitatipn. 
It  is  clear  that  they  had  been  residing  as 
members  of  a  joint  family  on  joint  premises, 
and,  on  the  occurrence  of  disputes  between 
them  and  their  co-sharers,  they  were  certainly 
entitled  to  come  into  Court,  and  ask  to  have 
their  proper  share  assigned. 

As  to  the  exclusion  of  Amrita  under  the 
Hindoo  law,  there  seems  to  be  no  ground 
for  that,  because,  although  a  widow  at  the 
time  of  her  father's  death,  still  she  could 
certainly,  as  the  law  now  stands,  re-marry 
and  have  issue.  I  think  the  decision  of  the 
Lower  Appellate  Court  should  be  set  aside, 
and  the  Moonsiff's  decree  for  a  fourth  share 
restored  with  costs. 

Glover,  J. — I  concur. 


The  24th  February  1873. 
Present : 
The  Hon'ble  A.  G.  Macpherson,  Judge, 

Reviews— Ground  of  Application — ^Act  VHI. 

of  1859,  8.  376- 

Application  for  review  of  judgment  pass- 
ed by  the  Hon'ble  Justices  W.  S.  Seton- 
Karr  and  A.  G,  Macpherson,  on  ihe  3rd 
February  1866,  in  Regular  Appeal  No. 
318  of  1863.* 

Jadub  Ram  Deb,  Plaintiff  (Appellant), 

Petitioner, 

versus 

Ram  Lochun  Mudduck  and  others.  Defend- 
ants (Respondents),  Opposite  Party. 

Mr.  J.  T.  Woodrojje  and  Baboo  Kumla 
Kant  Sen  for  Petitioner. 

No  one  for  Opposite  Party. 
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A  review  cannot  be  granted  on  the  ground  that,  if  the 
facts  had  been  better  or  more  fully  placed  before  the 
Court,  the  judgment  would  have  been  different,  or  evep 
on  the  ground  of  a  subsequent  decision  of  a  question  of 
law  by  the  Privy  Council  in  another  suit  where  there 
has  been  no  discovery  of  new  evidence  such  as  is  con- 
templated in  Act  VI 11.  of  1859,  s.  376. 

Macpherson^  J. — I  reject  this  application. 

The  petition  (which  seems  to  have  been 
presented  in  Court  in  March  last)  prays  for 
a  review  of  a  judgment  passed  by  Mr. 
Justice  Seton-Karr  and  myself  on  the  3rd  of 
f*ebruary  1866,  more  than  seven  years  ago. 
But  it  discloses  absolutely  no  ground  upon 
which  a  review  could  be  granted.  Read 
along  with  an  affidavit  of  Sooknath  Doss 
Chowdhry,  one  of  the  petitioners,  affirmed  on 
the  nth  of  March  1872,  it  makes  no  more 
of  a  case  than  this:  That,  in  the  beginning 
of  November  1871,  Sooknath  became  aware 
that,  on  the  12th  of  December  1870,  Bayley 
and  Mitter,  JJ.,  gave  a  decision  (in  special 
appeal  875  of  1870),  the  result  of  which  is 
that  other  persons  whose  position  was  pre- 
cisely similar  to  that  of  the  petitioners,  except 
that  the  parcels  of  land  claimed  were  differ- 
ent, have  been  successful  in  their  suit, 
whereas  the  petitioners  themselves  were  un- 
successful, 

Mr.  Woodroife,  on  the  25th  of  January 
last,  appeared  in  support  of  the  application, 
and  urged  an  additional  ground,  m.,  that 
recently,  and  since  the  petition  was  prepared 
and  presented,  the  Privy  Council  have  de- 
livered a  judgment  in  another  suit,  which 
shows  that  our  decision  of  the  3rd  of 
February  1866,  as  to  the  effect  of  section  36 
of  Act  XI.  of  1859,  was  wrong. 

It  may  be  that,  if  the  facts  had  been  better 
or  more  fully  placed  before  us  than  they 
were,  or  if  the  judgment  of  the  Privy 
Council  had  been  delivered  in  1865  instead 
of  1872,  the  conclusion  arrived  at  by  us 
would  have  been  difiFerent.  But  litigation 
would  be  interminable  if  reviews  would  be 
obtained  on  such  grounds  as  these.  There 
is  no  pretence  for  saying  that  there  has  been 
any  discovery  of  new  evidence  such  as  is 
contemplated  in  section  376  of  Act  VIII.  of 
1859  ;  and  it  has  been  ruled  by  this  Court 
repeatedly,  that  a  subsequent  decision  of  a 
question  of  law  by  the  Privy  Council  in  an- 
other suit,  is  not  a  ground  on  which  a  review 
can  be  granted.  Moreover,  the  delay  which 
has  occurred  in  making  this  application  is  of 
Itself  a  sufficient  reason  (under  section  377) 
for  rejecting  it. 


The  24th  February  1873. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  F. 

Glover,  fudges. 

Over-statement  of  Claim— Estoppel 

Case  No.  240  of  1872. 

Special  Appeal  from  a  decision  passed 
the    Additional    Judge    of     Chi/tago^ 
dated   the  20th   September    i8yi^  afi$ 
ing   a   decision   of  the   Officiating  At 
iional  Moonsiff  of  Puttecihj  dated  the 
April  iSji, 

Pilambur  Dey  (PlaintiflF).  Appellant, 

versus 

Gooroo  Doss  Lalla  and  others  (Defen< 

Respondents. 

Baboo  Aukhil  Chunder  Sen  for  Ap] 

Baboo  Motee  Lall  Mookerjee  for 
Respondents. 

In  a  suit  upon  a  kohcda  from  a  member  of  a{ 
undivided  family,  the  mere  fact  of  plaintiff  haviB|r  j 
stated  the  extent  of  his  interest  was  held  to  be  o 
to  his  recovering  from  a^  third  party  that  poitioB 
really  was  his  vendor's  interest. 

Jackson,  J, — In  this  case,  the  dedi 
the  I^wer  Appellate  Court  is  based 
on  a  ground  which  it  seems  to  as  cam 
supported.  The  plaintiff  sued  upon  a  kc 
from  one  Eshan,  who  was  a  member  of  a 
undivided  family.  This  kobala  par] 
to  convey  to  plaintiff  an  eight-anna 
of  the  family-property.  The  Judge  obs 
that  the  kobala  professes  to  deal  with 
share  of  Eshan  himself  and  of  Ram 
his  cousin,  but  that  the  two  united  si 
would  n«t  amount  to  eight  annas,  nor 
share  of  Ram  Sebuk  such  as  Eshan  hi 
power  to  convey.  He  says  that  the 
ment  was  so  inaccurate  in  its  statem< 
the  vendor's  right,  that  it  could  not  be 
sidered  as  having  any  validity.  This 
taken  by  itself,  appears  to  us  to  be  antei 
The  plaintiff  might  have  various  modv< 
misdescribing  or  over-stating  the  e: 
his  interests,  but  the  mere  fact  of  bis 
so  over-stated  it  is  no  bar  to  plaintiff  re< 
ing  from  a  third  party  that  portion 
really  was  his  vendor's  interest.  The 
must  go  back  to  the  Lower  Appellate 
to  determine  whether  Eshan  really  com 
to  the  plaintiff ;  and,  if  so,  what  was  th^ 
tent  of  his  interests ;  and  if  the  defen< 
I  in  possession  of  that  share,  and  there 
other  valid  reason  for  dismissing  the 
the  plaintiff  would  be  entitled  to  a 
accordingly. 
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The  20th  December  1872, 
Present: 

The  Hon'ble  W.  Markby,  Judge: 

^  to  Privy  Council— Valuation— Onus  Pro- 
bandi— Charter  s.  59. 

In  the  Matter  of 
Sajah  Reedhnath  Sahee,  Petitionery 

■  versus 

Dce  Sahoo  and  others,  Opposite  Party. 

»Mr.  R,  E.  Twidale  for  Petitioner. 

Socs  Anund  Chunder  Ghosal  and  Ahi- 
Chunder  Banerjee  for  Opposite  Party. 

reUbiisb  a  right  of  appeal  to  the  Privy  Council  in 
which,  up  to  the  time  when  the  party  comes  to 
jh  Court,  has  been  treated  as  one  mvolving  a 

fMialler  amount  than  the  sum  now  stated,  it  is  for 
to  show  that  the  sum  is  such  as  he  states  it 

High  Court  refused,  under  s.  39  of  the  Charter, 

so  wide  a  door  to  appeal  as  to  allow  it  in  a  case 

[-  less  than  Rs.  10,000  only,  because  the  whole 

which  would  be  reduced  m  value  in  the  event 

appeal  proving;  successful,  was  worth  not  less 

'i.  10,000. 

xrkby^  J, — This  was  a  case  in  which 
property  in  suit    was  valued  at    Rs. 
The  first  Court  dismissed  the  suit, 
second  Court  gave  plaintiff  a  decree, 
decree  was  ultimately  affirmed  by  this 
in  special  appeal.  The  defendant  now 
IS  to  be  allowed  to  appeal  to  the  Privy 
111  on  two  grounds :  firsts  that  the  pro- 
is  really  of  the  value  of  Rs.   10,000; 
secondly^  that,  even  if  the  Court  should 
opinion  that  the  property  is  not  of  that 
nevertheless  the  case  comes  under  the 
section  of  the  Charter  which  makes  a 
appealable,  if  the  decree  involves  direct- 
indirectly  some  question  respecting  pro- 
of  the   value  of    not   less   than   Rs. 
The   property  which  the  plaintiff 
to  recover  is  one-fifth  of  a  village  called 
'ee,  two-fifths  of  village  Goorjawan,  and 
;h  of  village  Sereah.    The  suit  was 
lenced   in   1867   in  the  Court  of  the 
dpal  Sadder  Ameen,  a  Court  of  unlimit- 
idiction  as  regards  the  value  of  the 
ty,  and  the  Act  which  regulated  the 
ion  of  suits  for  the  purpose  of  paying 
to  Government  then  in  force  was  Act 
of  1862.    If  the  defendant  had  sue- 
in  establishing  his  allegation  that  the 
ly  is,  in  reality,  of  the  value  of  Rs. 
I  should  have  to  consider  the  same 
^n  as  was  considered  by  me  in  the  peti- 
^  'A  Lekraj  Roy  and  others,  decided  on 


the  2 1st  September  1872^  and  which  was 
also  considered  by  Mr.  Justice  L.  S.  Jackson 
in  the  case  reported  in  Weekly  Reporter, 
Volume  XIV.,  page  62,  and  referred  to  in 
that  judgment.  I  should  also  have  to  con- 
sider the  exact  effect  of  the  decision  in  10 
Moore,  page  321,  although  in  consequence  of 
the  original  Court  in  that  case  being  a  Court 
of  limited  jurisdiction  as  to  value,  the  two 
cases  are  not  precisely  similar,  and  these 
questions  were,  in  fact,  argued  on  this  rule ; 
but  I  do  not  think  it  necessary  to  express 
any  opinion  on  them,  because,  upon  the  affi- 
davit, I  do  not  consider  that  the  case  has 
been  shown  to  be  appealable  to  the  Privy 
Council  in  point  of  value,  if  value  is  a  ques- 
tion, which,  having  regard  to  those  decisions, 
I  am  now  at  liberty  to  inquire  into.  •  The 
only  affidavit  of  the  appellant  is  that  of  two 
persons,  who  simply  state  their  knowledge  of 
the  collections  amounting  on  an  aVerage  to 
a  sum  ranging  between  Rs.  2,500  and 
Rs.  2,800.  Now,  as  I  have  already  said, 
there  Are  three  villages  involved,  and  the 
plaintiff  seeks  to  recover  one-fifth  of  each  of 
two  villages,  and  two-fifths  of  the  third. 
There  is  an  infinite  variety  of  ways  in  which 
the  annual  income  may  be  apportioned  be- 
tween the  three  villages,  and  no  doubt  it  is 
possible  so  to  apportion  that  income  that  the 
amount  may  come  up  to  the  value  of  Rs. 
10,000.  If  the  income  of  the  village  Goor- 
jawan  is  very  much  larger  than  that  of  the 
other  two  villages,  no  doubt  that  might  be 
so ;  but  I  think  as  the  petitioner  comes  here 
to  establish  his  right  to  appeal  to  the  Privy 
Council  in  a  case  which  has  been,  up  to  this 
point,  at  any  rate,  treated  as  one  involving  a 
much  smaller  amount  tha  n  the  sum  stated,  it 
is  for  him  to  show  th  at  the  amount  is  such  as 
he  states  it  to  be.  I  think  the  mere  statement 
that  the  income  of  the  three  villages  put  toge- 
ther ranges  between  Rs.  2,500  and  Rs.  2,800 
is  not  sufficient.  If  it  should  be  the  case 
that  all  portions  of  the  property  are  equally 
assessed,  then  as  the  plaintiff  only  claims 
four- fifteenths,  the  annual  income  of  the  pro- 
perty which  he  claims  would  only  amount  to 
something  between  Rs.  600  and  Rs.  800 
a  year,  and  according  to  ordinary  rules,  the 
value  of  the  property  in  this  suit  would  not 
thus  amount  to  Rs.  10,000,  even  supposing 
that  such  a  calculation  as  this  could  be  made. 
I  think  the  petitioner  has  failed  to  show 
that  the  property  involved  in  this  suit  is  of 
the  value  of  Rs.  10,000. 

On  the  other  question,  m.,  that  the  suit 
involves  some  question  which  directly  or 
indirectly  relates  to  a  property  of  the  value 
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of  Rs.  10,000,  I  think  the  result  is  the 
same.  The  way  I  am  asked  to  look  at  the 
matter  is  this.  The  whole  zemindaree  is 
stated  to  be  worth  a  great,  deal  more  than 
Rs.  10,000,  which  no  doubt  is  true;  and  if 
the  plaintiff  recovers  the  share  which  he 
claims  out  of  these  three  villages  within  the 
zemindaree,  it  is  said  that  the  value  of  the 
whole  property  will  be  reduced,  and,  therefore, 
the  question  raised  in  this  suit  affects  the 
whole  zemindaree.  1  have  already  said  in  a 
case  somewhat  of  the  same  kind,  that  I  do  not 
think  that,  under  section  39  of  the  Charter, 
we  ought  to  open  such  a  very  wide  door  to 
appeal  as  this.  It  is  nowhere  alleged  in 
any  statements  before  me,  that  the  value  of 
the  zemindaree  would  be  decreased  to  the 
extent  of  Rs.  10,000.  I  think,  therefore,  that 
this  ground  also  fails. 

I  think  that,  even  if  the  defendant  under 
the  decis^ions  referred  to  is  not  stopped  from 
going  into  the  question  of  value,  he  never- 
theless has  failed  upon  the  merits  of  the 
application,  which  ought  therefore  to  be 
dismissed. 

The  rule  is  discharged  with  costs. 


The  nth  February  1873. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Jmtice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Act  XIV.  of  1850,  s.  X,  cL  X3— Suit  for  Share 
of  Joint  Family-property— Limitation—Onus 
Porbandl. 


Case  No.  733  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
gth  February  1872,  reversing  a  decision 
of  the  Moonsiff  of  Bancoorah^  dated  the 
8th  May  1871. 

Gossain  Doss  Koondoo  and  others 
(Defendants),  Appellants, 

versus 

Seroo  Koomaree  Debia  (Plaintiff), 
Respondent, 

Baboo  Bungshee  Dhur  Sen  for  Appellants. 

Baboo  Romesh  Chunder  Milter  for 
Respondent. 

Under  Act  XIV.  of  1859,  s.  1,  cl.  13,  a  suit  to  enforce 
the  rt?ht  to  a  ^hare  of  joint  family -property  roust  be 
brought  within  twelve  years  of  the  las^  payment  to  plaint- 
iff on  account  of  the  share,  gr  twelve  years  from  the 
time  of  the  plaintiff's  bcin^  in  possession  of  his  share. 


Where  limitation  is  set  up,  the  on%^  is  on  the  plaiifc 
iff  to  show  that  he  has  had  possession  of  the  share,  d 
received  payments  on  account  of  it,  within  twelve  yon 
from  the  institution  of  the  suit. 

Couch,  C.y, — This  was  a  suit  for  ^ 
sion  of  a  share  of  a  tank  including  the 
and  the  trees  growing  thereon,  and  one  of 
issues  recorded   was,  whether  the  suit 
barred  by  the  law  of  limitation. 

The  Moonsiff  in  his  jadgment,aftercomin( 
ing  on  the  evidence  in  the  case,  says :     ~ 
"  it  being  clear  from  the  evidence  of  plainti 
''  witnesses  that  Hulodhur"  (whose  share 
plaintiffs  claimed  as  having  purchased  it 
a  sale  in  execution  of  a  decree  against  ^'^ 
"  had  no  possession  of  the  tank  within  ti 
**  years,  and  that  the  defendants  bad  been 
''along  in  such  possession,  the  salt  is  ' 
'*  barred  by  the  law  of  limitation.     I 
"  but  think  that  the  plaintiff's  claim  is  endi 
"  ly  groundless,  and  out  of  time,  and, 
*'  fore,  it  is  needless  to  enter  into  the  mi 
"  of  the  case.     Consequently  I  dismiss 
"  suit  with  costs." 

There  was  then  an  appeal  which  was 
by  the  Judge,  and  he,  after  stating  the  ]\ 
ment  of  the  Moonsiff  and  the  groonds 
appeal,  says;     ** There   is  no  proof  of 
"  possession  of  Hulodhur  nor  of  his  wif 
"  Hulodhur  died  ten  years  ago.     Appelh 
"  pleader  argues  that  the  presumption  is 
''the  seven  sons  were  in  joint  poss< 
"  and  the  presence  of  one  of  them  is 
"  presence  of  them  all,  and  defendants 
"rebut  this  presumption  *  *  *  .     As 
"  as  the  family  remains  joint,  the  possi 
"of  one  member  is  the   possession  of 
"  and  this  plaintiff  was  given  formal 
"  sion  of  by  the  Court,  and  limitation 
"  arise.     The  party  alleging  that  two  of 
"  seven  sons  resigned  their  share  in  this 
"in    consideration  of   another   tank 
"  prove  this."     He  sums  up  his  judgmeot' 
saying :  "  I  am  of  opinion  that  the 
"sion    of   the    seven    brothers    was 
"  There  is  no  reliable  proof  of  a  separal 
"of    the    brothers,    and    the    presumj 
"amounts  to  proof  that  the  property 
"held  jointly  by  the  seven  brothers. 
"Moonsiff  has,   I  think,   thrown   the 
"probandi  on  the  wrong  party,  and  not 
"  sidered  the  overwhelming  presumptioa^ 
"Hulodhur's  possession  of  a  seventh 
"  in  the  tank."     He  then  decreed  in 
of  che  plaintiff,  and  reversed  the  judgi 
of  the  Moonsiff. 

The  question  being  whether  a  suit  for 
share  of  one  of  seven  brothers  in  a  tank 
barred  by  the  law  of  limitation,  the  Ji 
has  held  that  it  was  sufficient  for  the  pliii 
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^ehimed  the  share  to  show  that  Hulodhur 
share  she  claimed  was  one  of  seven 
being  a  joint  family,  and  that  the 
iption  that  possession  of  one  of  them 
\t  possession  of  all  was  sufficient  to 
tiie  burden  of  proof  upon  the  defend- 
10  set  up  the  law  of  limitation, 
appears  that  there  have  been  coniiict- 
^dicta,  if  not  decisions,  in  this  Court 
this  matter.  In  the  second  edition  of 
lomson's  work  on  the  Law  of  Limita- 
^published  in  1870,  most  of  the  decisions 
that  time  are  noticed.  There  is  the 
of  the  late  Chief  Justice  and  Mr. 
Louis  Jackson  in  Ooma  Soonduree 
w.  Dwarkanath  Roy.*  At  page 
»r  Barnes  Peacock,  who  delivered  the 
;nt  of  the  Court,  says :  "  The  Judge 
>bably  wrong  as  regards  the  second 
in  throwing  the  onus  upon  the  de- 
LDts,  for  the  plaintiff  alleged  that  his 
of  action  accrued  in  Aughran  1266, 
the  brothers  separated  in  mess ;  and 
spears  l(S  us  that  the  onus  lay  upon  the 
itiff  (even  if  the  property  claimed  by 
lefendants  as  separate  was  really  joint) 
tow  that  he  had  participated  within 
re  years  in  the  rents  and  profits  of  those 
{,  and  that  they  had  been  brought  into 
account." 

Thomson    refers  to  other  cases  in 
the  same  opinion  has  been  expressed, 
ink  that,  in  this  conflict  of  authority 
Court,  we  must  see  what  the  language 
13,  section  i  of  Act  XIV.  of  1859, 
provides  that :  "  To  suits  to  enforce  the 
to  share  in  any  property,  moveable 
imoveable,  on  the  ground  that  it  is  joint 
ly-property,   the  period  of  twelve  years 
the  death  of  the  persons  from  whom 
property  alleged  to  be  joint  is  said  to 
descended,  or  from  the  date  of  the 
lyment  to  the  plaintiff,  or  any  person 
igh  whom  he  claims,  by  the  person 
possession  or  management  of  such 
irty  or    estate  on  account  of    such 

share, "  shall  be  applicable, 
have    read   the   part  of  the   clause 
applies   to  a  share   in  joint  family- 
ty;  we  need   not  notice   that   which 
for  the  recovery  of  maintenance. 

clause  is  clearly  intended  to  apply  to 
of  joint  family-property,  and    it  says 

ly  that,  although  it  is  a  joint  family- 
the  suit  to  enforce  the  right  to  a 
4n  it  must  be  brought  within  twelve 
|fiom  the  date  of  the  last  payment  to 

•iiW.  R.73. 
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the  plaintiff  on  account  of  the  share.  If  the 
law  laid  down  by  the  Judge  were  correct, 
that  in  such  a  case  it  is  sujQicient  for  the 
plaintiff  to  show  that  the  property  is  joint 
family-property,  this  provision  in  clause  13 
would  be  practically  inoperative,  because  all 
that  the  plaintiff  need  show  is  that  it  is  joint 
family-property.  But  the  clause  says  that 
the  action  must  be  brought  twelve  years 
from  the  date  of  the  last  payment  on  account 
of  the  share,  plainly  showing  that,  for  the 
plaintiff  to.be  entitled  to  sue,  there  must  be 
something  more  than  the  fact  of  the  property 
being  joint,  and  the  possession  of  one  being 
therefore  the  possession  of  all.  We  do  not 
see  how  effect  can  be  given  to  this  provision 
of  the  law  without  holding  that  the  suit 
must  be  brought  within  twelve  years  from 
the  date  of  the  last  payment  on  account  of 
the  share,  where  one  person  is  in  possession 
or  management  of  the  property,  or  twelve 
years  from  the  time  of  the  plaintiff's  being 
in  possession  of  his  share,  for  we  agree  that 
it  was  not  intended  to  bar  the  plaintiff's  right 
of  action  where  he  had  been  in  possession 
of  his  share  in  any  way  within  twelve  years. 
If  he  is  in  possession  of  his  share,  there  can 
be  no  payment  to  him  by  another  person  on 
account  of  his  share.  The  language  of  the 
section  clearly  shows  that  it  was  not  intend- 
ed to  prevent  the  plaintiff  from  bringing  his 
suit  where  he  had  been  in  possession  within 
twelve  years. 

But  then  comes  the  question,  on  which 
party  is  the  onus  of  showing  possession  or 
not  of  the  share  within  twelve  years,  or 
receipt  or  not  of  a  payment  from  the  person 
in  the  possession  or  management  of  the  pro- 
perty within  twelve  years. 

We  think  that,  in  deciding  upon  which, 
party  the  burden  of  proof  is  undei  this 
section,  we  must  be  guided  by  what  has  been 
held  in  cases  under  clause  12.  In  those  it 
has  been  settled  thatjlhe  plaintiff  must  show 
that  he  or  some  one  through  whom  he  claims 
has  had  possession  within  twelve  years 
before  the  suit.  If  he  sues  for  the  recovery 
of  immoveable  property  on  the  ground  of 
having  been  dispossessed  from  it,  he  must 
show  that  he  has  come  within  twelve  years 
from  the  time  when  his  cause  of  action 
arose — the  time  when  he  was  dispossessed. 
It  is  not  enough  for  him  to  prove  his  title  to 
the  property  which  is  the  subject  of  the  suit, 
and  leave  it  to  the  defendant  to  show  that 
the  suit  is  barred  by  the  law  of  limitation 
by  proving  when  the  plaintiff  was  last  in 
possession.  It  has  been  considered,  looking 
at  the  way  in  which  the  law  of  limitation  is 
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framed,  that  the  plaintiff  is  bound  to  give 
evidence  of  that  kind. 

If  we  apply  that  rule  to  clause  13,  it  will 
be  incumbent  on  the  plaintiff  to  show  that  it 
is  a  suit  not  barred  by  the  law  of  limitation ; 
that  he  has  had  possession  of  the  share 
within  twelve  years,  or  received  payments 
on  account  of  it  within  that  time. 

Therefore,  the  decision  of  the  Judge,  that 
the  burden  of  proof  was  not  on  the  plaintiff 
but  on  the  defendant,  is  wrong,  and  must  be 
reversed,  and  the  case  must  be  remanded  to 
him  for  re*trial. 


The  12th  February  1873. 

Present : 

Lord  Justice  James,  Sir  Barnes  Peacock, 
Lord  Justice  Mellish,  Sir  Montague  E. 
Smith,  Sir  Robert  P.  Collier,  and  Sir 
Lawrence  Peel. 

Right  to    Ltght^Obstmctton— User— Agents 
— Constructive  Knowledge. 

On  Appeal  from  the  High   Court  of  Judi- 
cature at  Fort  William  in  Bengal* 

Elliott  and  others 

%)ersus 

Bhoobun  Mohun  Bannerjee. 

In  a  suit  for  an  injunction  to  restrain  defendants  from 
proceeding  with  a  ouilding,  and  to  have  a  portion  of  it 
taken  down,  which  had  the  effect  of  obstructing  light  to 
which  plaintiffs  were  entitled  through  their  windows 
(the  English  law  before  the  passing  of  the  Prescription 
Act,  2nd  &  3rd  William  IV.,  c.  71,  being  applicable,  and 
plaintiffs  being  required  to  show  an  uninterrupted  user 
of  at  least  20  years,  with  the  acquiescence  of  the  defend- 
ants) : 

Held  that,  as  the  building  was  commenced,  and  com- 
mencei  with  the  manifest  intention  of  being  erected  as 
an  obstruction  before  the  expiration  of  the  20  years,  the 
plaintiffs  had  not  established  their  case. 

Qtuere. — Is  not  knowledge  on  the  part  of  an  agent  who 
collects  rent  for  the  owner,  and  is  entrusted  with  the 
authority  of  fixing  the  amount,  constructive  knowledge 
on  the  part  qf  the  owner  auBicient  to  satisfy  the  exigence 
of  proof  on  the  part  of  the  plaintiffs  in  such  a  case  ? 

This  was  a  suit  for  an  injunction  praying 
that  the  defendants  might  be  restrained  from 
proceeding  with  a  certain  building,  .and  that 
a  portion  of  it  might  be  taken  down,  which 
had  the  effect  of  obstructing  light  which  the 
plaintiffs  alleged  they  were  entitled  to  have 
through  their  windows.  It  would  appear 
that  the  windows  in   respect  to  which   the 


♦  From  the  judgments  of  Couch,  C.J.,  and  Markby, 
J.»  flittsng  on  appeals  from  ordinary  origioal  civil  juris- 
diction*-^ Bi  L.  K*  35. 


right  to  the  light  is  claimed  were  so  f ar  o| 
pleted  on  the  14th  April  1850,  that  the  oi| 
of  the  right  would  then  accrue.     That  is 
finding  of  Mr.  Justice  Norman,  the  Ju< 
first  instance,  a  finding  in  which  their 
ships  concur. 

The  suit  was  commenced  on  the  il 
May  1870,  rather  more  than  a  month 
the  expiration  of  20  years  from  the  f< 
date  of  April  14th,  1850. 

It  is  admitted  that  the  Prescription 
the  2nd  &  3rd  William  IV.,  c.  71, 
apply,  and  that  we  must  have  resort 
English  law  which  prevailed  before  its 
ing.     So  far  as  this  would  seem  to  be 
that  the  plaintiffs,  in  order  to  establish^ 
title,  would  have  to  show  an  amnt< 
user  of  at  least  20  years,  with  the  a( 
cence  of  the  defendant,  the  owner 
servient  tenement.    But  some  qoestic 
nicety  have  been  raised  as  to  what  w( 
would  not  amount  to  acquiescence, 
was  discussed  whether  actual  knowledge^ 
necessary  to  be  shown  on  the  part 
defendants.    That    proof    of    such 
knowledge  was  necessary  appears  to 
been  the  view  of  the  Court  above, 
reversed  the  decision  of  Mr.  Justice  N< 
the  Judge  of  first  instance,  and  found, 
fact,  that  actual  knowledge  was  not 
to  have  existed  on  the  part  of  the  d( 
ants.     If  the  decision  of  the  case  rested 
this  point,  their  Lordships  would  have  d< 
to  hear  further  argument,  because  thef] 
by  no  means  satisfied  that  knowledge 
part  of  the  agent,  who  acted  for  the 
the  owner  of  the  property  in   1S50 
whom  the  defendants  purchased),  who 
lected  his  rents,  and,  further,  was  ei 
with  the  authority  of  fixing  their  ai 
would  not  be  constructive  knowledge  oal 
part  of  the   rajah  sufficient  to   satisfy 
exigence  of  proof  on  the  part  of  the 
iffs. 

Another  question  arose  in  the  case 
whether  the  fact  of  the  premises  being 
tenants  at,  as  it  would  appear,  a  monthly 
on  the  commencement  of  the  accrai 
this  right,  namely,  in  1850,  would  have 
any  bearing  upon  the  rights  of  the 
But  their  Lordships  do  not  think  it  m 
to  enter  into  a  discussion  of  these  qu( 
because  they  have  come  to  the  conch 
independently  of  them,  that  the   pU 
have  not  established  an  uninterrupted 
these  lights  for  the  space  of  20  years, 
the    acquiescence    of   the    defendants, 
must  be  taken  that  the  enjoyment  comi 
on  the  14th  April  1850.    It  would 
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in   March  1870,  the  plaintiffs  received 

lice    from  the  defendants,   or,   at  all 

,  they  were  informed  by  the  defendants 

it  was  their  intention  to  erect  a  building 

4  feet  or  more  in  height  on  the  north  of 
I  premises  of  the  building  in  question, 
Ich  would  have  the  effect  undoubtedly  of 
vncting  their  lights.  It  appears  that 
ft  building  was  actually  commenced  on  the 
March  1870,  and  its  construction  was 

naed.     It  is  true  that  it  was  not  raised 

ich  a  height  as  to  actually  amount  to  an 
ctlon  until  some  days  after  the  20 
had  elapsed;  .but  it  was  commenced, 

comoienced  with  the  manifest  intention 

ing  erected  as  an  obstruction  before  the 

ion  of  the  20  years. 
der  these  circumstances,  it  appears  to 
Lordships  that  it  is  quite  impossible  to 
me  enjoyment  for  20  years  with  the*  ac- 

cence  of  the  owner  of  the  servient  tene- 

when  before  the  expiration   of  those 

the  owner  not  merely  gave  notice 

is  intention  to  interfere  with  that  enjoy- 
and  to  raise  an  obstruction,  but  in  pur- 
e  of  that  notice  actually  commenced 

erection  of  that  obstruction  which  was 
leted  a  few  days  after  the  expiration  of 

line  in  question. 

hder  these  circumstances  their  Lordships 
come  to  the  conclusion  that  there  was 

an  enjoyment  for  20  years  on  the  part  of 

plaintiffs  with  the  acquiescence   of  the 
dant  such  as  to  entitle  them  to  main- 

this  sait. 

elr  Lordships  will  therefore  humbly  ad- 
Her  Majesty  that  the  judgment  of  the 
Hate  Court,  the  High  Court  of  Cal- 
y  be  afHrmed,  and  this  appeal  dismissed 
costs. 


The  25th  February  1873. 

Present : 

Hon'ble    Sir     Richard    Couch,    A7., 
'htey  yusiice,   and   the   Hon'ble    F.   A. 
lover,  Judge. 

Its  (Form  and  Substance )~Decree— Appel- 
late Courts. 

Case  No.  732  of  1872. 

tal  Appeal  from   a   decision  passed  by 
Officiating     Additional    Subordinate 
udge    of  Dacca,    dated   the    yth    Feb- 
}fmary  ^^72^  reversing  a  decision  of  the 
^Iffoonsiff    of    NaraingUnge,     dated    the 
*yth  Jiily  187 1, 


Raj  Kishore  Bhuddur  (Plaintiff),  Appellant, 

versus . 

Huree  Mohun  Bhuddur  and  others 
(Defendants),  Respondents. 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Bungshee  Dhur  Sen  for  Respondents. 

In  a  suit  to  recover  possession  o£  a  third  part  of  a 
khanabaree,  where  the  first  Court,  considering^  that  there 
never  had  been  a  partition  in  definite  shares,  ordered 
restoration  to  the  sort  of  possession  plaintiff  had  enjoyed 
previous  to  beings  dispossessed  : 

Hbld  that  there  was  no  objection  to  the  decree  being 
in  that  form  ;  and,  althou^rh  a  plaintiff  does  not  prove 
the  precise  claim  which  he  makes,  if  he  is  substantially 
ri^ht,  he  oug^ht  to  have  a  decree,  and  not  be  left  to 
bnng  another  suit : 

HsLD  that  the  fact  of  a  Court  of  first  instance  having 
made  an  improper  decree  is  a  ground  not  for  the  Appef* 
late  Court  to  dismiss  the  suit,  but  to  make  a  proper 
decree. 

Couch,  CJ. — The  suit  was  brought  for  a 
third  part  of  a  khanabaree,  and  the  Moon« 
siff  found  that  the  plaintiff  had  proved  that 
he  was  in  possession  of  the  5  annas,  6  gun- 
das,  2  kerras,  and  2  krantees'  share.  Then 
he  goes  on  to  say :  "  Plaintiff  mast  be  entitled 
"to  recover  possession  of  the  said  5-6-2-2 
''share  of  land  in  respect  of  the  lihana* 
"  baree  as  before. 

"  Finally,  it  is  necessary  to  observe  that, 
"  from  the  statements  and  evidence  of  both  the 
"  parties,  it  appears  that  the  said  baree  was 
"  never  partitioned  in  definite  shares.  They 
"hg^ve  divided  the  baree  into  dehees  for 
*'  their  respective  convenience.  Plaintiff  shall 
"obtain  possession  of  the  western  dehee  as 
"  he  held  before  his  dispossession." 
.  What  he  appears  to  have  done  is,  not  to 
have  awarded  possession  of  the  share  as  if 
there  had  been  an  actual  partition,  as  he 
considered  there  had  never  been  a  partition 
in  definite  shares,  but  to  have  ordered  the 
plaintiff  to  be  restored  to  the  sort  of  posses- 
sion he  had  before,  and  which  was  uken  from 
him.  When  the  case  was  heard  on  appeal, 
the  Subordinate  Judge  said :  "  The  Moon- 
"  siff  has  given  a  decree  for  a  distinct  portion 
"  of  the  land  to  the  plaintiffs,  forgetting  that 
"  that  was  not  the  remedy  sought  by  them." 
He  is  mistaken  there ;  for  the  Moonsiff  did 
not  give  a  decree  for  a  distinct  portion  of  the 
land  as  if  there  had  actually  been  a  partition. 
The  Siibordinate  Judge  has  rather  misunder- 
stood that  part  of  the  Moonsiff*s  decree. 

Then  he  said :  "  This  mode  of  proceeding 
is  quite  illegal,  and*  following  the  precedent 
published  in  page  248,  Weekly  Reporter, 
Volume  Xll.,  I  decree  the  appeal  with  costs." 
We  think  he  was  wholly  wrong  here.    If  the 
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plaintiff  established  his  right  to  the  share 
which  he  claimed,  we  do  not  see  any  objec- 
tion to  giving  him  a  decree  for  it,  nor,  if  it 
appeared  that  there  had  been  a  partition,  to 
giving  him  a  decree  for  the  part  which  he 
had  become  entitled  to  by  it.  The  substance 
of  his  claim  is  the  same;  it  is  for  a  third 
share. 

We  do  not  agree  in  the  very  general  pro- 
position laid  down  in  the  case  in  12  Week- 
ly Reporter.  There  are  many  cases  in 
which  a  plaintiff  is  entitled  to  a  decree, 
although  he  does  not  prove  the  precise  claim 
which  he  makes  in  his  plaint.  What  is  to  be 
looked  at  is  the  substance  of  his  claim,  and 
if  he  shows  that  he  is  substantially  right,  we 
think  he  ought  to  have  a  decree,  and  not  be 
left  to  bring  another  suit.  Here  the  Judge 
is  further  wrong;  because,  supposing  he  is 
correct  in  thinking  that  the  Moonsiff  had 
made  an  improper  decree,  it  would  not  be  a 
ground  for  dismissing  the  suit.  What  the 
Judge  ought  to  have  done  was  to  hear  the 
appeal,  and  make  a  proper  decree. 

The  case  must  be  remanded  to  the  Lower 
Appellate  Court  to  be  re-tried. 


The  2  5ih  February  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Enhancement  of  Rent— Limitation— Registra- 
tion—Grounds  of  Review. 

Applicaiion  for  review  of  judgment  pass- 
ed by  the  Honble  Justices  Kemp  and 
Glover,  on  the  4th  December  i8y2,  in 
Special  Appeal  No.  6ys  of  1872. 

Ram  Chunder  Chowdhry,   Defendant 
(Respondent),  Petitioner, 

versus 

Hurish  Chunder  Chowdhry,  Plaintiff 
(Appellant),  Opposite  Party, 

Baboo  Kishen  Dyal  Roy  for  Petitioner. 
No  one  for  Opposite  Party. 

A  landlord  is  at  liberty  to  brin?  his  suit  for  enhance- 
ment of  rent  whenever  it  pleases  him  to  do  so ;  it  is  for 
the  tenant  to  prove  his  right  to  hold  at  a  fixed  rate  if  he 

can.  . 

The  plea  that  registration  protected  a  tenure  was  not 
admitted  as  a  ground  for  review  when  it  had  not  -been 
urged  at  the  original  hearing  or  in  the  lower  Courts,  and 
>vhere  the  title  so  registered  was  found  to  have  been 
procured  fraudulently. 


*  18  W.  R.  52S. 


Glover,  J, — The  first  groand  oC  appfioj 
tion  is  that  the  plaintiff  not  having  bj 
a  suit  within  12  years  to  cancel  the 
ruree  title  is  now  prevented  from  getting 
of  it ;  the  second,  that  the  Court  did  not 
sider  the   effect  of  the   registration 
Act  XI.  of  1859;   the  third,   that   the 
ought  to  have  been  remanded  to   find 
correct  rate  of   rent  and  the  quality 
quantity  of  the  land. 

The  first  objection  is  clearly  ante 
The  plaintiff  as  landlord  was  entitled 
bring  his  suit  for  enhancement  whenever 
pleased  him  to  do  so,  and  it  was  for  the 
ant  to  prove  his  right  to  hold  at  a  fixed 
if  he  could.  The  longer  he  had  held  tf 
fixed  rat^  of  rent,  the  easier  it  would  be 
him  to  get  the  benefit  of  the  presomj 
arising  of  a  20  years'  uninterrupted 
ment  at  the  same  rate,  but  the  land 
right  to  bring  a  suit  for  enhancement 
not  be  affected  by  an  alleged  moku 
possession  on  the  part  of  the  tenant  for 
years. 

The  question  of  registration  was  not 
upon  us  at  the  original  hearing,  and  on 
ing  to  the  Moonsiff 's  judgment,  we  find 
no  such  objection  was  taken  by  the  defi 
ant  before  him,  neither  did  the  defen 
make  it  one  of  his  grounds  of  appeal  to 
Subordinate  Judge.     The  Subordinate  J 
found  it  necessary  to  take  additional  evi 
and  seems  to  have  gone  very  carefully  | 
all  the  points  at  issue  between  the 
raising  and  determining  no  less  than 
issues.     But  the  objection  now  taken, 
the  registration  protected  the  tenure, 
seems  to  have  been  put  forward  at  any 
and,  under  the  circumstances  of  this 
are  not  inclined  to  take  it  up  now,  it 
been  found  as  a  fact  that  the  title  so 
tered  had  been  procured  fraudulently 
time  when  the  property  was   under 
ment,  and  when  the  owner  of  the  estate 
no  right  to  grant  tenures  of  any  kind, 
holder  of  the  tenure  so  created  being  his 
son,  and  the  arrangement  being  one  most 
pably  in  fraud  of  creditors. 

The  third  objection  is,  we  think,  dis 
of  by  the  fact  that  a  local  inquiry  was 
and  both  quantity  and  quality  of  land 
We  have  already  decided  that  the  def 
not  entitled  to  anything  more  than  a  ri; 
I  occupancy,  and,  on  this  understanding 
status,  the  finding  of  the  Moonsiff  as  tothe 
payable  by  him  is  sufficient  and  satisla 
In  fact,  this  objection  seems  to  be  b 
merely  with  the  view  of  re-opening  the 
tion  as  to  whether  there  is  or  is  not,  a< 
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the  rent-law,  a  class  of  persons  between 
ire-bolders  and  ryots.  We  have  ali'eady 
that  no  such  class  is  mentioned  in  Act 
of  1859. 

The  application  must  be  rejected. 


The  25th  February  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 


lUfflf  ii 


ment— Sale  pendente  lite— Rig^ht  of  suit 

LCase  No.  486  of  1872. 
tial  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  o/'Gya^  dated  the 
jrst  August  iS^f,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  District^ 
dated  the  20fh  February  i8yt. 

Maharanee  Indurjeet  Kooer  (Defendant), 

Appellant, 


f 


versus 


Massamut  Pootee  Begum  plaintiff), 
Respondent, 

Mr.  R,  T.  Allan  and  Moonshee  Mahomed 
Yusuf  for  Appellant. 

\iitrs,  R.  E,  Twidale  and  C.  Gregory  for 

Respondent. 

IR  having  obtained  a  decree  against  the  heirs  of 
^'  attached  certain  property  in  execution.  P,  one  of 
heirs,  objected  that  the  decree  was  made  against 
^defendants  in  their  representative  capacity,  and  that 
property  attached  had  descended  to  her  not  from 
but  from  her  husband.  The  objection  was  over- 
It  and  the  property  sold.  P  appealed  to  the  High 
irt,  who  passed  a  judgment  in  her  favor. 
.Held  that  the  sale  of  the  property  was  one  pen'- 
pUe  lite,  and  as  such,  subject  to  the  final  result  of 
w  suit  between  the  parties,  and  that  P  had  a  right  to 
le  into  Court  as  agains  tthe  purchaser,  and  establish 
title  to  the  property. 

Phear,  J, — It  seems  to  us  that  the  Courts 
^tow  are  substantially  right  in  this  case. 

Maharanee  Indurjeet  Kooer  had  obtained 

decree  against  the  heirs  of  Kazee  Hossein 

ii  Khan,  and  attached  certain  property  with 

view  of  having  it  sold  in  execution  of  that 

:ree.    Mussamut  Pootee  Begum,  one  of 

heirs>  and  a  defendant  in  that  suit,  ob- 

to  the  attached  property  being  sold  on 

aground  that  the  tlecree  was  made  against 

defendants  in  their  representative  capa- 

%  and  could  only  be  executed  against  the 

rpperty  which  bad  descended  to  them  from 


ti  t 
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Kazee  Hossein  All  Khan ;  whereas  the  pro« 
perty  which  had  been  attached  was  her  own 
property  come  to  her  from  her  husband. 

The  Court  which  was  charged  with  the 
execution  of  the  decree  overruled  this  objec- 
tion, and  ordered  the  property  to  be  sold. 
But  Mussamut  Pootee  Begum  appealed 
against  this  order  to  the  High  Court;  ^nd 
the  High  Court  passed  a  judgment  in  her 
favor,  which  contains  the  following  passage, 
as  Mr.  Justice  Macpherson  states  it  in  the 
case  reported  in  Volume  XII.,  Weekly  Re- 
porter, page  201 :  "  We  remanded  the  case 
"to  the  lower  Court,  saying  that  Pootee 
"  Begum  was  entitled  '  to  have  the  question 
"determined  whether  the  property  now 
"  seized  in  execution  came  to  her  from  her 
"  father  or  from  her  husband.'  We  added : 
If  she  received  it  from  her  husband,  it  can- 
not, under  the  terms  of  the  decree,  be  sold 
"in  execution,  as  that  decree  is  against  her 
"as  one  of  the  representatives  of  her  father, 
"and  the  execution  of  that  decree  is  limited 
"  to  property  of  the  father  found  in  the  hands 
"  of  the  representatives.'  ** 

That  is  a  distinct  decision  of  this  Court 
upon  appeal  to  the  effect  that  the  decree 
which  Maharanee  Indurjeet  Kooer  had  ob- 
tained, was  a  decree  the  execution  of  which 
was  limited  to  the  property  of  her  father 
found  in  the  hands  of  the  representatives, 
and  could  not  be  put  in  operation  against  the 
property  of  the  defendant  herself. 

It  seems  that,  at  the  time  this  decree  of 
the  High  Court  in  that  matter  was  passed, 
the  sale  in  execution  of  the  property  had 
actually  been  effected,  and  the  plaintiff  herself 
had  bought  the  property. 

Now  it  appears  to  us  that  the  moment  the 
objection  of  the  defendant  to  this  property 
being  sold  in  execution  of  the  decree  was 
made,  and  the  Court,  under  the  provisions  of 
section  11,  Act  XXIII.  of  1861,  entertained 
that  objection  judicially,  the  original  suit 
between  the  parties,  whatever  its  former 
purpose,  was  turned  into  a  suit  directed 
immediately  to  this  land  itself.  This  very 
land  was  at  that  stage  the  matter  in  suit 
between  the  parties ;  and  while  that  was  so, 
the  sale  was  effected,  and  Ranee  Indurjeet 
Kooer  purchased.  To  our  mind,  even  had 
she  been  a  stranger,  instead  of  being  also  a 
party  to  the  suit  as  she  was,  the  purchase 
made  by  her  under  these  circumstances 
would  have  been  a  purchase  of  property 
pendente  lite,  and  as  such,  of  course  subject 
to  the  final  result  of  the  suit  between  the 
parties.  The  case  is,  we  think,  entirely 
different  from  the  ordinary  case  of  the  sale  of 
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tiie  property  of  a  judgment-debtor  made  in 
execution  of  a  decree  which  is  the  subject  of 
appeal  to  a  higher  Court  under  circumstan- 
ces such  that  the  appeal-proceedings  do  not 
have  the  effect  of  staying  execution  of  ihe 
decree  appealed  against.  In  a  case  of  that 
kind,  no  doubt,  the  sale  in  execution  may 
effect  a  good  and  valid  transfer  of  property 
to  a  purchaser  for  valuable  consideration, 
even  though  the  decree  in  execution  of  which 
it  was  made  be  subsequently  reversed ;  for 
this  simple  reason,  namely,  that  at  the  stage 
of  the  proceedings  when  the  sale  was  made, 
the  decree  was  a  valid  decree,  and  the  Court 
had  authority  at  law  to  sell  the  judgmentr 
debtor's  property  in  execution  of  that  decree. 
But  here  the  very  matter  in  litigation 
between  the  parties  to  the  suit  at  the  time 
when  the  sale  was  made,  was  the  right  of 
the  Court  to  sell^his  property.  The  highest 
Court  of  appeal  afterwards  determined  that 
the  Court,  executing  the  decree,  had  no  right 
or  authority  to  sell  and  convey  this  property, 
supposing  it  to  be  the  property  of  the  de- 
fendant by  any  other  title  than  that  of  inherit- 
ance from  her  father.  We  must  say  that 
the  inclination  of  our  opinion  is  that  the 
High  Court  might,  under  the  circumstances 
of  the  case,  having  gone  on,  even  although 
the  sale  had  been  effected,  to  make  the  in- 
quiries of  fact  which  were  directed  to  be 
made,  namely,  the  inquiry  whether  the  pro- 
perty was  originally  the  property  of  the 
father,  Kazee  Hossein  Alt  Khan,  and  from  < 
him  descended  to  Pootee  Begum,  or  not ;  and 
that  it  might,  upon  this  issue  being  deter- 
mined in  favor  of  Pootee  Begum,  have  set 
aside  the  sale  as  against  the  plaintiff  Maha- 
ranee Indurjeet  Kooer,  who  had  become  the 
purchaser.  We  are  not  prepared  even  to  say 
that,  if  the  purchaser  had  been  an  entire 
stranger,  he  might  not,  under  the  circumstan- 
ces mentioned,  have  been  put  upon  the  record, 
in  as  much  as  in  the  view  we  have  taken,  he 
would  have  been  the  purchaser  pendente 
liie^  and  therefore  one  who  had  placed  him- 
self in  the  shoes  of  the  litigant  party.  But, 
however  this  may  be,  it  appears  to  us  clear 
that  the  party  to  the  suit  who  had  a  decision 
of  the  highest  Court  in  her  favor  to  the 
effect  that  her  property,  if  it  had  not  come  to 
her  from  her  father,  could  not  lawfully  be 
taken  and  sold  in  execution  of  the  decree, 
has  an  undoubted  right  to  come  into  the 
Civil  Court  as  against  the  purchaser,  who- 
ever that  purchaser  may  be,  to  establish  her 
right  and  title  to  the  property  which  has  so 
been  unlawfully  conveyed  away  from  her. 
It  seems  to  us  that  it  would  certainly  be  a  great 


slur  upon  our  procedure  if  this  were  otiier* 
wise. 

Pootee  Begum  has  brooght  this  sak 
against  Ranee  Indurjeet  Kooer  in  hercapaci^. 
of  purchaser;  and  it  appears  to  us  a  voy 
poor  answer  indeed  to  that  suit  to  say — tfak 
question  has  already  been  tried  between  jot 
and  me  in  the  execution-proceedings,  and  has 
been  determined  in  your  favor,  only  that  the 
last  step  was  not  taken,  namely,  the  step  of 
giving  effect  to  the  final  decision  of  the 
Court,  because  the  Court  held  its  hand. 

In  this  suit,  as  we  understand,  the  Coniti 
below  are  unanimous  in  finding  that  the  pro- 
perty which  the  plaintiff's  execution-<:rediior 
bought  at  the  execution-sale  was  the  pfo* 
perty  of  Pootee  Begum  come  to  her  fm 
her  husband,  and  not  from  her  father.  Tb< 
being  so,  it  follows  from  the  decision  whiA 
this  Court  gave  in  February  1S67,  that  ti» 
sale  was  not  a  lawful  sale,  and  did  not  pa# 
the  right  and  title  in  the  property  to  tbft- 
purchaser.  We  think,  therefore,  that  thft 
Courts  below  were  correct  in  the  view  whic 
they  have  both  taken  of  the  plaintiff's  rights 
namely,  that  the  plaintiff  in  this  suit  is  ei 
titled  to  recover,  and  we  are  of  opinion  thil 
this  appeal  should  be  dismissed  with  co^ 


The  25th  February  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  DwaAa- 
nath  Mitter,  Judges. 

Ree:istratton— Act  XX.  of  i866»   s.  I^S-Soit 
against  sold-out  Tenant- 


Case  No.  241  of  1872. 

Special  Appeal  from  a  decision  passed  by  ih 
Additional  Judge  of  Chittagong^  dated  ih 
gth-  October  iSyi^  reversing  a  decision^ 
the  Moonsiff  of  Raojan,  dated  ihe  gA 
May  iSyi, 

Magon  Mallo  (Plaintiff),  Appellant, 

versus 

Doola  Gazee  Koolan  and  another 
{^^itVi^^Xi\&)^  Respondents. 

Baboos  Huree  Mokun  Chuctserbutty  and 
Aukhil  Chunder  Sen  for  Appellant. 

Baboo  Bungshee  Dhur  Sen  for  Respondents. 
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Plaintiff,  having  purchased  at  an  execution -sale  the 
right,  title,  and  interest  of  a  tenant  in  an  istemeari 
jote,  obtained  from  the  zemindar  a  pottah  which  he 
iDUght  to  register  according 'to  law.  The  zemindar 
qipeared  at  the  registration  office,  and  admitted  the 
vecutioo  of  the  pottah,  but  did  not  assent  to  its  being 
legistered,  whereupon  the  registering  officer  withheld 
Ngistration.  Afterwards  the  zemindar  sued  the  sold- 
iMit  tenant  for  arrears  of  rent,  obtained  an  ek'Parte 
decree,  and  in  execution  sold  and  bought  the  tenure. 
;He  was  then  put  in  possession  notwithstanding  the 
protest  of  the  plaintiff,  who  now  sues  to  be  restored  to 
|06session  : 

Held  that  it  was  the  duty  of  the  registering  officer 
ilo  register  the  pottah,  notwithstanding  the  executant's 
Irehual  of  consent : 

Hbld  that  the  zemindar  took  nothing  by  his  pur- 
B,  and  was  bound  to  give  way  to  a  bond'fide  pur- 


r. 


Jackson,  J. — The  decision  of  the  Lower 
ikppellate  Court  in  this  case  indicates  an 
jllDtire  inability  to  grasp  the  real  facts  and 
l^estions  arising  upon  those  facts  as  they 
paght  to  have  been  grasped.  The  plaintiff 
burchased  an  istemiarr  jote,  that  is  to  say, 
%&  right,  title,  and  interest  of  the  tenant 
dierein,  in  August  1866,  at  a  sale  in  execution 
iof  a  Civil  Court  decree.  This  is  unques- 
Ifenable.  It  is  also  alleged,  and  there 
i^pears  to  be  really  no  reason  \a  doubt,  that, 
hk  pursuance  of  that  purchase,  the  plaintiff 
Nrem  to  the  zemindar,  and  received  from  him 
^  pottah,  which  pottah  the  plaintiff  sought  to 
Iregister  according  to  law.  The  zemindar 
iappeared  in  the  registry  office,  and  there 
admitted  the  execution  of  the  pottah,  but 
idid  not  assent  to  its  being  registered,  where- 
upon the  registering  officer  (why  we  do  not 
inow)  withheld  registration.  Under  sec- 
^on  36  of  the  Registration  Act,  it  appears 
lo  us  that,  on  the  registering  officer  inquir- 
ing whether  or  not  the  document  was  exe- 
ieuted  by  the  person  by  whom  it  purports  to 
Sbave  been  executed,  if  such  person  admits 
ibe  execution  of  the  document,  the  plain 
iuly  of  the  registering  officer  is  to  register 
flhe  document  whether  the  executant  asks  or 
ponsents  to  it  or  not.  The  plaintiff,  no 
tfoubt,  if  well  advised,  ought  to  have  made 
proper  application  to  enforce  registration,  but 
m,  did  not.  After  this  the  zemindar  brought 
«  suit  for  arrears  of  rent  against  the  tenant 
who  had  been  sold -out,  which  suit  was  unde- 
fended; a  decree  was  passed,  the  tenure  was 
pot  up  to  sale,  and  purchased  by  the  zemindar 
Utnself  for  two  rupees.  The  zemindar  then 
tpplied  to  the  Collector  to  put  him  in  posses- 
Sftion,  which  was  done  notwithstanding  the 
Protest  of  the  plaintiff.  The  plaintiff,  there- 
lore,  brings  this  suit  to  be  restored  to  posses- 
sion. 

The  Court  of  first  instance  found  that  the 
aemindar's  conduct  was  tainted  with  fraud, 


and  gave  plaintiff  a  decree.  That  decree  has 
been  reversed  by  the  Additional  Judge 
upon  very  insufficient  reasons.  The  Judge 
says :  "  The  plaintiff's  pottah  is  inadmissible 
"•  as  evidence,  and  I  cannot  but  think  that 
**  probability  lies  on  the  side  o£  want  of 
'*  genuineness  in  the  dakhilas.  I  am  cer- 
"tainly  unable  to  determine  that  plaintiff 
'^  has  since,  his  auction-purchase  in  1866,  paid 
"  rent  to  the  zemindar  defendant.  The 
"  landlord  not  getting  his  rents,  had  a  right 
''  to  look  to  the  occupier  of  his  land  and  to 
''the  land  itself  as  his  security,  and  the 
"  plaintiff,  when  his  pottah  was  refused  regis- 
"  tration,  had  his  full  opportunity  to  have 
"that  registration  enforced  if  it  was  his 
"  right." 

The  Judge  altogether  overlooks  the  fact 
that  the  zemindar  well  knew  that  plaintiff 
had  acquired  the  tenure  by  purchase.  Not- 
withstanding that  knowledge,  three  years 
afterwards,  he  brought  a  suit  for  arrears  of 
rent  against  a  person  whose  interests  he 
knew  had  become  extinguished,  and  obtained 
the  sale  of  the  tenure  on  the  strength  of  an 
ex'parte  decree  against  such  person.  If  it 
were  necessary  to  decide  the  case  on  that 
point  alone,  it  would  be  sufficient  to  say  that 
the  zemindar  by  such  subsequent  purchase 
in  execution  of  a  decree  against  a  sold-out 
tenant  had  taken  nothing,  and  was  bound  to 
give  way  to  a  bond^fide  purchaser  like  the 
plaintiff.  More  than  that,  under  the  cir- 
cumstances of  the  case  it  is  quite  clear  that 
the  conduct  of  the  zemindar  is  tainted  with 
fraud.  He  is  made  aware  of  the  plaintiff's 
purchase;  he  actually  executes  a  pottah  in 
plaintiff's  favour,  goes  to  the  Registrar's 
office  to  register  the  document,  and  there 
declines  to  register  it.  He  then  tries  to 
avoid  his  own  act,  and  ignoring  the  plaintiff 
brings  a  suit  against  a  party  whose  rights  he 
knows  to  be  non-existent.  Under  such  cir- 
cumstances, if  the  sale  under  the  rent-decree 
had  any  validity,  and  could  prevail  over  the 
previous  purchase  made  by  plaintiff,  it  would 
have  been  the  duty  of  the  Court  to  order  the 
zemindar  to  re-convey  the  tenure  to  the 
plaintiff,  but  as  we  have  already  stated  that 
is  unnecessary  as  the  zemindar  took  nothing 
by  his  purchase.  The  judgment  of  the 
Lower  Appellate  Court  is  overruled,  and 
that  of  the  first  Court  is  restored  with  all 
costs. 
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The  26th  February  1873. 

Presinl  : 

The  Hon'ble  Louis  S.  Jackson  and  Dwar- 
kanath  Mitter,  Judges, 

Act  VIII.  (B.  C.)  of  Z869,  8.  zo2~Saborduiate 

Judg^e. 

Case  No.  301  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah, 
dated  the  i^lh  Septen^er  iSji,  reversing 
a  decision  of  the  Moonsiff  of  Begumgunge, 
dated  the  i^th  December  iSjo, 

Mahomed  Munoor  Mean  (Plaintiff), 
Appellant^ 

versus 

SreemuUy  Jybunee  and  another  (Defendants), 

Respondents, 

Baboo  Oomesh  Chunder  Banerjee  for 

Appellant. 

Baboo  Sreenath  Banerjee  iot  Respondents. 

Act  VIII.  (B.  C.)  of  1869,  s.  120,  relates  only  to  suits 
decided  by  the  District  Judge,  not  to  those  tried  by  the 
Subordinate  Judge. 

f 

Jackson,  J, — The  respondent  in  this  case 
prefefred  a  preliminary  objection  that  the 
appeal  is  taken  away  by  section  102  of  Act 
VIII.  (B.  C.)  of  1869.  Th^t  section  only 
relates  to  suits  tried  and  decided  originally 
or  in  appeal  by  the  District  Judge. 

The  present  case  had  been  tried  and  decid- 
ed not  by  the  District  Judge,  but  by  the 
Subordinate  Judge.  The  objection  taken 
therefore  failed. 

As  to  the  appeal  we  think  that  it  should 
be  dismissed  with  costs. 


The  26th  February  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
■  Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge, 

Act  X.  of  z85(^Rights  of  Occupancy— Tanks. 

Case  No.  712  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
31st  January  i8*j2,  reversing  a  decision 
of  the  Moonsiff  of  Bishenpore,  dated  the 
Sth  May  tSji. 


Siboo  Jelya  (one  of  the  Defendai^), 
Appellant, 

versus 

Gopal  Chunder  Chowdhry  and  aooiher 
(Plaintiffs),  Respondents. 

Baboo  Nil  Madhub  Sen  for  Appellant 

Baboo  Hem  Chunder  Bamrjee  for 
Respondents. 

The  provisions  o(  Act  X.  of  1859,  which  confer  a  i 
of  occupancy,  do  not  apply  to  a  tank  used  oalj  farl 
preservation  and  rearing  of  fish,  and  not  forming  a  f 
of  any  grant  of  land  or  an  appurtenance  to  any  ' 
even  though  possession  may  have  been  held  for 
than  twelve  years. 

Couch,  C,J, — ^This  suit  was  brought 
the  possession  of  a  tank  which  the  pi 
alleged  he  had  been  dispossessed  dL 
case  was  that  he  had  purchased  the  tank 
sale  in  execution  of  a  decree  against 
Gopal  Singh  to  whom  it  belonged  as  a 
free  tenure. 

Siboo  Jeiya  was  allowed  to  come  into 
suit  as  a  defendant  in  the  suit,  and  he 
not   deny  ihat   the  property   in   the 
belonged  to  Rajah  Gopal  Singh,  and 
had  been  purchased  by  the  plaintiff,  b^j 
objected  that  the  Rajah  had  no  kbas 
session;  that  on  the  4th  of  Joisto  1230^! 
gave  a  lease  of  the  tank  to  this  defen< 
father,  and  that  the  property  had  since 
held  accordingly ;  and  that  under  that 
the  plaintiff's  were  not  entitled  to  kbas 
session. 

The  issue  framed  by  the  Moonsiff 
whether  Siboo  Jelya  entered  into  p< 
of  the  tank  as  ancestral  y«/nmai  propei^j, 
the  judgment-debtor  had  khas  possessi< 
the  same;  and  in  his  judgment  he 
''  Upon  the  evidence  on  the  record  and 
'*  circumstances  of  the  case,  it  is  evidoit 
"the  defendants  have  held  the  tank 
^'jummai  title  from  before  the  sale  in 
''tion,  and  therefore  the  plaintiffs  have 
''right  to  khas  possession."  He  m^ 
decree  to  the  effect  that  the  plaintiffs 
confirmed  in  possession  of  their  rigiil 
owners  of  the  tank;  but  as  the  alh 
on  which  they  grounded  their  suit  was 
proved,  while  the  defendants  had  made 
their  case,  the  plaintiffs  were  ordered  to 
the  costs. 

From  this  there  was  an  appeal  to 
Judge,  who,  after  stating  what  the  nat 
the  suit  was,  and  the  Moonsiff's  decision, 
the  grounds  of  appeal  said  :  '*  I  am  of  opii 
*'  that  defendant's  possession  under  the 
''  is  not  proved,  and  there  is  no  improl 
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rbatever  in  Siboo  Jelya  and  his  father 
laving  held  possession  of  the  tank  from 
near  to  year  by  payment  of  a  share  of  the 
iroduce,  namely,  hsh ;  "  and  he  decreed 
Uppeal,  and  reversed  ihe  judgment  of  the 
sonsilf. 

It  has  been  objected  before  us,  that, 
boagh  the  title  which  had  been  set  up  by 
\  defendant  Siboo  had  not  been  proved, 
appeared  upon  this  judgment  that  there 
1  been  such  a  possession  as  gave  them  a 
fH  of  occupancy,  and,  therefore,  the  plaint- 
oaght  not  to  have  a  decree  for  posses- 


i 


is  tank  appears  to  be  used  only  for  the 
rvaiion  and  rearing  of  fish.     It  does 
appear  to  have  formed  part  of  anj  grant 
nd,  or  that  it  can  in  any  way  be  con- 
ed as  appurtenant  to  .any  land  held  by 
defendant.     The  only  thing  occupied 
ars  to  be  the  lank  itself ;  and  the  ques- 
is,  whether  the  provisions  of  Act  X.  of 
9,  which  would  confer  a  right  of  Occu- 

,  apply  to  such  a  tank  as  this. 
b  doubt,  it  may  be  said  that  a  tank  comes 
{he  word  land,  as  land  covered  with 
But  it  13  to  be  land  cultivated  or 
;  and  we  think,  in  considering  whether 
tank  conies  within  the  provisions  of  Act 
1859,  we  must  do  what  was  done  in 
Doorga  Soonduree  vs,  Bibee  Oomdut- 
issa,*  9  B,  L.  R.,  page  101,  which  was 
"ed  by  myself,  Mr.  Justice  Bayley,  and 
Justice  Ainslie  on  an  appeal  against  the 
ion  of  Mr.  Justice  Glover,  ihe  senior 
e,  sitting  with  Mr.  Justice  Mitter. 
question  there  was  whether  a  suit  for 
cement  of  rent  of  land  covered  with 
ings  would  lie  in  the  Revenue  Courts 
clause  4,  section  23  of  Act  X.  of  1859. 
of  opinion,  and  Mr.  Justice  Bayley 
Mr.  Justice  Ainslie  concurred  with  me, 
in  order  to  see  what  was  meant  by  land 
ct  X.  of  1859,  we  must  look  at  all  the 
Ions  of  the  Act. 

allowing  that  rule  in  the  present  case, 
ink  we  cannot  say  that  the  provisions  of 

X  of  1859  are  applicable  to  such  a  tank 

is  is.  For  instance,  the  provision  in 
n  112  of  the  Act,  which  was  noticed  in 

case,  respecting  the  recovery  of  the  rent 
land  by  distress,  is  not  applicable  to 
a  tank  as  this.  Following  that  rule, 
of  opinion  it  cannot  be  said  that  a 
of  occupancy  was  gained  under  the  Act 
e  parties  in  possession  of  this  tank, 
tgb  for  more  than  twelve  years. 


[Jirc 


It  is,  therefore,  unnecessary  to  determine 
the  question  whether  the  defendant  (by 
which  we  mean  the  intervening  defendant 
Siboo),  not  having  set  up  this  case  (  he  hav- 
ing set  up  a  title  under  a  lease  which  he  has 
failed  to  prove),  can  be  allowed  to  resist  a 
decree  to  the  plaintiff  for  possession.  We 
think  this  is  different  from  where  a  plaintiff 
fails  to  prove  the  case  which  he  relies  upon 
in  bringing  his  suit,  and  is  not  allowed  to  set 
up  a  different  case;  because  here,  supposing 
the  defendant  has  a  right  of  occupancy,  the 
consequence  of  giving  the  plaintiff  a  decree 
would  be,  that  the  plaintiff  having  got  pos- 
session under  the  decree  in  this  suit,  the 
defendant  would  have  to  bring  another  suit  to 
get  back  the  possession  by  virtue  of  his 
right  of  occupancy,  which  would  be  contrary 
to  the  rule  that  circuity  of  action  is  to  be 
avoided.  It  would  not  be  right  to  give  the 
plaintiff  a  possession  which  he  ought  imme- 
diately to  lose  by  another  suit;  and  the 
proper  course  would  be  finally  to  decide  the 
rights  of  the  parties  in  the  present  suit. 

Or  this  injustice  would  be  done,  that  the 
defendant,  although  entitled  to  a  right  of 
occupancy,  would  be  entirely  deprived  of  it 
by  losing  possession,  and  not  being  able  to 
assert  his  right  in  any  other  suit.  It  woul^ 
be  not  only  depriving  him  of  a  right  which 
clearly  belonged  to  him.  but  taking  away 
from  him  altogether  the  possession  of  land 
which  he  had  a  right  to  keep.  However,  as 
we  have  said,  it  is  not  necessary  to  determine 
that  question.  It  is  in  order  that  it  may  not 
be  supposed,  if  this  case  should  arise  at  some 
future  time,  that  we  assent  to  the  proposition 
that  the  defendant  could  not  set  up  this  now, 
because  he  did  not  do  so  originally  by  way 
of  defence,  that  we  have  made  these  re- 
marks. 

The  appeal  will  be  dismissed  with  costs. 


^ol  XIX. 
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The  27th  February  1873. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

Special  Appeal— Act  VIII.  (B.  C.)  of  1869, 
9.  Z02— Additional  Judges. 

Case  No.  355  of  1872. 

Special  Appeal  from  a  decision  passed  by 
ihe  Additional  Judge  of  Jessore,  dated 
the  26th  September  tSyt,  modifying  a 
decision  of  the  Moonsiff  of  Magoorah^ 
dated  the  20th  November  i8jo. 
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Nabo  Kristo  Koondoo  (Plaintiff),  Appellant, 

versus 

Naztr  Mahomed  Shaikh  and  others 
(Defendants),  Respondents, 

Baboo  Bungshee  Dhur  Sen  for  Appellant. 

Baboo  Mohendro  Lall  Mitter  for 
Respondents. 

Act  VIII.  (B.  C.)  of  iSTip,  5.  I02,  does  not  apply  to  a 
case  decided  by  the  Additional  Judge. 

Jackson^  J, — There  was  a  preliminary 
objection  in  this  case  that  no  special  aopeal 
lay  under  section  102  of  Act  VIII.  (B.  C.) 
of  1869.  That  section  only  refers  to  cases 
tried  and  decided  by  a  District  Jndge.  This 
case  has  been  tried  and  decided  by  the 
Additional  Judge. 

.  On  the  merits  we  are  of  opinion  that  the 
special  appellant  has  no  case,  and  that  the 
appeal  must  be  dismissed  with  costs. 


The  27ih  February  1873. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges, 

Siurey-proceedings^Act  II.  of  1855,  s.  25— 
High  Court's  Functions. 

Case  No.  842  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
i2th  March  18J2,  reversing  a  decision  of 
the  Moonsiff  of  Bishenpore,  dated  the 
Jth  June  i8yi. 

Ram  Narain  Doss  (one  of  the  Defendants), 

Appellant, 

versus 

Mohesh  Chunder  Banerjee  and  others 
(Plaintiffs),  Respondents, 

Baboo  Kumla  Kant  Sen  for  Appellant. 

Baboo  Bamachurn  Banerjee  for 
Respondents. 

Survey.proceedings,  if  made  without  reference  to  liti- 
gation then  pending:,  are  not  only  evidence,  but  are  to  be 
presumed  to  be  correct,  and  it  is  beyond  the  functions  of 
the  High  Court  in  special  appeal  to  lay  down  any  rule 
as  to  corroboration  of  such  documents. 

Markby,  J, — In  this  case  the  special  ap- 
peal must  be  dismissed. 

We  think   that  the  Judge  has  given   a 


sufficient  legal  ground  for  reversing  tlie 
cision  of  the  Moonsiff,  although  at  the 
time  we  are  bound  to  say  that  we  think 
the  judgment  of  the  Moonsiff  is  not 
this  disparaging  remark  which  the  Judge 
made  upon  it.  The  Judge  has  sub 
j  based  his  judgment  upon  the  survey- 
ings ;  and,  looking  to  the  circumstai 
the  case,  we  think  that  he  was  quite  j 
in  doing  so.  It  is  only  reasonable  to 
sume,  inasmuch  as  those  proceedings 
with  the  claims  of  the  present  appellant, 
he  is  named  as  a  party,  that  he  was  p: 
at  the  time,  or  had  notice  of  the  p 
ings.  We  ought  not  to  presume  that 
Deputy  Collector  who  conducted  those 
ceedings  had  dealt  with  the  rights  of  pi 
who  were  not  made  aware  of  what 
going  to  be  done. 

It  has,  however,  been  contended  thai 
laid  down  by  a  decision  of  this  Court 
survey-proceedings  are  not  alone  evide 
title,  and  possibly  some  color  to  that 
tention  might  at  first  sight  be  given  by| 
decision  reported  in  the  2nd  Weekl)'  R 
page  3 10,  but  that  decision  has  since 
explained  by  one  of  the  learned  Judges 
took  part  in  it;  and  we  may  presume 
was  well  acquainted  with  what  then 
place.  It  was  explained  by  Mr.  J 
Louis  Jackson  in  the  13th  Weekly  Re[ 
page  50,  that  that  was  only  a  decisioai 
reference  to  the  facts  of  that  particular 
and  that  it  was  not  intended  by  the  J 
to  lay  down  any  rule  of  law  which 
govern  future  cases.  And  we  may  also 
that  that  explanation  of  the  case  is  coi 
cause,  as  is  pointed  out  by  Mr.  Justice 
in  the  case  reported  in  the  loth  Week^ 
porter,  page  343,  these  documents  are 
evidence  by  Act  II.  of  1855,  se 
which  declares  that,  if  made  without 
ence  to  litigation  then  pending,  they 
only  evidence,  but  are  to  be  presumed 
correct.  It  appears  to  me  that  this 
will  be  altogether  going  beyond  it^  i 
in  special  appeal  if  it  were  to  lay  down 
rule  as  to  whether  or  not  such  d 
require  corroboration  from  any  other 

Then  it  is  contended  that  the  defi 
appellant,  has  been  in  possession  for 
than  1 2  years  since  those  survey-p 
took  place,  and  before  this  action  was  bi 
and  in  that  way  he  has  got  a  title.  If  he  cj 
establish  that  fact,  no  doubt  he  might* 
that  claim  a  new  title.  But  that 
think,  has  been  disposed  of  by  the  Judg^ 
says  that  he  does  not  consider  the  com 
tions  relied  upon  by  the  Moonsiff  in 
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jdeoce  of  the  plaintiff's  witnesses  on  this 
int  to  be  material,  and  he  finds  that  the 
{KQtifff  and  not  the  defendant  who  is  now 

Slant  here,  has  been  in  possession, 
eref  ore,  the  special  appeal  fails  npon  both 
ki  points,  and  will  be  dismissed  with  costs. 
iBirchj  y. — I  concur. 


The  27ih  February  1873. 

Presitit  : 

Hon  ble  J.  B.  Phear  and  W.  Ainslie, 
Judges. 

Zetnindaree  Ris^bt— Mnltifarious  Suit 

Case  No.   119  of  1872. 

I'K/ar  Appeal  from  a  decision  passed  by 
Subordinate  Judge  of  Sarun,  doled 
\e  rph  February  18 j  2, 

[bur  Pershad  Narain  Singh  (Plaintiff), 
Appellant^ 

versus 

Saheb  Roy  and  others  (Defendants), 
Respondents, 

Mr,  R.  T,  Allan  for  Appellant. 

hhoos  Mohesh  Chunder  Ckowdhrv  and 
la  Churn  Banerjee  for  Respondents. 

lit  In  which  plaintiff  allegfed  that  the  defendants 

iinj;  ryots  ajfainst  whom  he  had  been  unsuccessful 

^0>nector's  Court)  had  in  combination  fraudulently 

'  themselves  of  a  fabricated  jummabundee-paper 

eoce  to  support  certain  mokurruree'cXzAms,  and 

^lliereby  oustea  him  from  the  full  enjoyment  of  his 

|te/  right,  was  hbld  to  be  single  in  its  character, 

fnot  multifarious. 

^hear,  J. — It  appears  to  us  that  the  Sub- 
tle Judge  has  misapprehended  the  nature 
suit  very  materially.     He  has  dismiss- 
plaintiff's  claim  on  the  ground  that  it  is 
ifarious.    But,  so  far  as  we  understand 
le  plaintiff  puts  forward  a  claim  which 
itirely  single  in  its  character ;  it  may  of 
be  good,  or  it  may  be  bad ;  the  defend- 
er some  of  them  may  have  a  very  good 
rer  to  it    But,  taking  it  as  it  is  brought 
the  Court  by  the  plaintiff,  it  certainly 
to  us,  as  we  have  said,  to  be  single, 
very  shortly  this :    The  plaintiff  says 
lie  is  entided  to  a  6  annas  8  pie  share, 
(zemindaree)  share,  in  the  mouzah 
and  that  he  has  been  oust^  from 
^jby  the  action  of  the  defendants..   The 
m  which  he  has  been  ousted  according 
""  statement  appears  to  be  this :  that  one 


Ramessur  Roy,  the  ancestor  of  the  defend^ 
ants,  during  the  minority  of  the  plaintiff, 
being  concerned  in  the  management  of  the 
zemindaree  business,  took  the  opportunity 
of  forging  a  certain  jummabundee-paper  for 
125 1  Fuslee,  entering  in  that  paper  certain 
tenures  of  a  permanent  character  in  favor  of 
himself  and  other  members  of  his  family. 
The  plaintiff  says  that  he  knew  nothing 
about  this  until  a  certain  time  after  he  at- 
tained his  majority,  when  he  had  occasion, 
namely,  in  1275,  ^^  bring  a  suit  against  some 
of  his  ryots ;  and  then  he  was  met  by  defences 
founded  upon  this  jummabundee-paper.  In 
the  Collector's  Court,  these  defences  were 
successful,  and  he  now  comes  into  the  Civil 
Court  alleging  that  the  present  defendants 
have  in  combination  fraudulently,  and  with 
the  full  knowledge  that  that  jummabundee- 
paper  was  a  fabricated  paper,  availed  them- 
selves of  it  as  evidence  to  support  certain 
mokurruree  claims  which  they  have  made,  and 
in  that  way  have  ousted  him  from  the  full 
enjoyment  of  his  milkyut  right.  The  plain- 
tiff may  or  may  not  be  able  on  the  evidence 
to  support  this  case.  But  we  repeat  that 
it  seems  to  us  to  be  certainly  single  in  its 
character,  and  not  multifarious.  We  think 
it  ought  to  be  tried.  The  Subordinate  Judge 
was  wrong  in  dismissing  the  suit  upon  the 
ground  on  which  he  has  dismissed  it. 

We  accordingly  remand  the  case  to  the 
lower  Court  for  trial. 

Costs  to  abide  the  result. 


The  28th  February  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,  and  the  Hon'ble  Charles  Ponti- 
f  ex,  Judge. 

SmaU  Cause  Court,  Calcutta— New  Trial— Act 
XXVI.  of  Z864,  8.  S 

Reference  to  the  High  Court  under  sec* 
tion  7  of  Act  XXV L  of  1864  by  the  rst 
and  2nd  Judges  of  the  Court  of  Small 
Causes  at  Calcutta. 

Pursonchund  Galacha,  Plaintiffs 

versus 

Kanooram  and  another,  Defendants. 

Mr.  Phillips  for  Plaintiff. 

Mr.  Jackson  for  Defendants. 

It  is  competent  to  the  ]vi6sts  of  the  Small  Cause 
Court,  Calcutta,  to  grant  a  second  new  trial  in  the 
same  casct 
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Reference. — In  ihls  case'  judgment  was 
given  originally  in  favor  of  defendants  on 
the  14th  day  of  December  last. 

On  the  27th  day  of  January  following, 
the  plaintiff  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial,  and  this 
rule  was  made  absolute  on  the  loth  day  of 
February  following. 

On  the  new  trial  judgment  was  again 
given  in  favor  of  defendants. 

On  the  20th  day  of  Julv  following,  the 
plaintiff  again  moved  for,  and  obtained,  a  rule 
to  s,how  cause  why  there  should  not  be 
another  new  trial ;  and  this  rule  was,  after 
argument  by  Counsel  on  both  sides,  and  on 
special  grounds,  also  made  absolute,  but  sub- 
ject to  the  opinion  of  the  High  Court  on  the 
question  "Whether  it  is  competent  to  the 
'*  Judges  of  this  Court  to  grant  a  second  new 
"trial  in  the  same  case.*' 

This  question  we  were  requested  by  the 
learned  Counsel  for  the  defendants  to  reserve, 
and  we  have  now  the  honor  to  request  the 
opinion  of  the  Honorable  the  Judges  upon 
it. 

Mr.  yackson  (for  the  defendants). — The 
learned  Judges  of  the  Court  of  Small  Causes 
have  no  power  to  grant  more  than  one  new 
trial  in  the  same  cause.     The   practice  of 
that  Court  respecting  new  trials  is  regulated 
by  Rules  55  to  59  of  the  Rules  of  Practice. 
Rule  55  directs  by  what  Judges  the  motions 
for  new  trials  and  new  trials  are  to  be  heard. 
Then  in  Rules  56,  57,  58,  and  59,  the  practice 
is  pointed  out,  should  the  Court  be  of  opinion 
that  a  new  trial  should  be  granted  in  any 
particular  case ;   and  the  singular  number 
"  new  trial "  is  used  in  these  rules,  showing 
that  it  was  intended  that  only  one  new  trial 
could  be  granted  in  a  cause.    It  was  held 
in  Blacquiere  vs,  Hawkins  (i  Douglas  379) 
that  the  inferior   Courts  could  not  grant  a 
new  trial.    Their  power  to  do  so  now  is 
derived  from  various  statutes,  and  the  statutes 
must  be  looked  to  in  order  to  see  the  extent 
of    their  power.    The    Mayor's    Court    in 
London  has  the  power  to  grant  a  second 
new  trial,  but  the  statute  under  which  it  has 
that  power,  20  and  21  Vic,  c.   152  (Local 
and  Personal  Acts),  contains  the  words  *'  new 
trials;"  and  that  is  the  marked  distinction 
between  that  Act  and  the  Act  conferring  the 
power  on  the  Small  Cause  Court  to  grant 
new  trials,  namely,  Act  IX.  of  1850.    More- 
over, under  Rule  58,  if  the  verdict  on  the 
hearing  of  the  second  trial  is  entered  for 
the  plaintiff,  the  judgment  may  be  satisfied 
pro  tanto  out  of  the  sum  paid  into  .Court  by 

the  defendant  under  Rule  ao  for  the  debt 


and    costs,    and    execution-lssoe    for    ^ 
balance;    thus    clearly    showing    that 
verdict  on  the  second  trial  was  inteiMied 
be  final  between  the  parties.     There  is 
direction  that  the  sum  so  deposited  shall 
detained  to  enable  the  defendant  to  move 
a  re-hearing  of  such  new  trial ;  and 
the  question  referred  to  your  Lordships 
decided   in  the  affirmative,  the   def< 
may  be  successful  in  the  second  new 
and  yet  not  be  able  to  recover  bis 
taken  out  by  the  plaintiff.    And,  under 
next  rule,  if  the  verdict  is  entered  for 
defendant,  he  is  at  liberty  to  withdraw 
deposit,    and    thus    the    plaintifiE   loses 
security  for  the  payment  of  his  judgi 
debt,  should  he  be  successful  on  the  heari 
the  second  new  trial.     {Pontifex^  J. — Is 
that  difficulty  met  by  the  provisions  of 
tion  53  of  Act  IX.  of  1850,  which  proi 
that  the  Judges  shall  have  the  power 
order  a  new  trial  to  be  had,  upon  such 
as  they  shall  think  reasonable,  and   in 
meantime  stay  the  proceedings  ? "]     I  sul 
that  section  does  not  apply  to  second 
trials.     It  enacts  that  everj^  order  and  \\ 
ment  of  the  Court  shall  be  final  and 
elusive  between  the  parties,  with  a  pro^ 
that,  should  the  Judges  think  fit,  they 
grant  a  new  trial,  and  stay  the  proceedin| 
the  first  hearing.     Under  this  section  1 
mit  the  Judges  have  power  to  grant  only 
new  trial  in  each  cause  if  they  think  fittoi 
so;  and  the  verdict  entered  on  the  hearii 
such  second  trial  is  to  be  final  and  conch 

Mr.  />>i////>j(fortheplaintiff).— The 
ing  of  Act  IX.  of  1850  and  of  the  Rules 
Practice  is  not  restrictive.     The    Act 
the  power  to  the  Judges  to  grant  new 
and  the  rules  merely  direct  the  course  to 
adopted  for  the  hearing  of  each  new  ti' 
but  in  no  way  restrain  the  Court  from  gn 
ing  a  re- hearing*  of  a  new  trial.     1  subi 
this  question  ought  to  be  answered  ia 
affirmative,  and  the  defendants  ought  to 
the  costs  of  this  reference. 

The  judgment  of  the   High   Court 

delivered  as  follows  by — 

Couch,    C.7.— The  question   which 
been  referred  to  us  by  the  Small  Cause  C 
is  whether  "  it  is  competent  to  the  Ju< 
of  this  Court"  (meaning  the  Small  G 
Court)  "to  grant  a  second  new  trial  in 
same  case."    It  appears  that  the  Judfca 
the  Small  Cause  Court  bad  deterimsed 
grant  a  new  trial  subject  to  the  q[Mokin 
this  Court ;  and  we  may,  therefoce^  take 
that  they  considered  the  case  was  a  pioj 
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for  a  new  trial.  ,  The  language  of  sec- 
53   of  Act  IX.  of   1850    is  certainly 
liently  large  to  allow  a  new  trial  being 
ted  after  a  previous  new  trial.    It  says 
•'  every    order  and    judgment  of  any 
holden    under    this  Act,   except  as 
tin  provided,  shall  be  final  and  conclusive 
the  parties;  but  the  Judges  shall 
power  to  non-suit  the  plaintiff  in  every 
in   which  satisfactory  proof  shall  not 
rea  to  them,  entitling  either  the  plaintiff 
fendant  to  the  judgment  of  the  Court ; 
shall  also,  in  every  case  whatever,  have 
»wer,  if  they  shall  think  fit,  to  order  a 
trial  to  be  had,  upon  such' terms  as  they 
think  reasonable,  and  in  the  meantime 
\y  the  proceedings."     It  is  reasonable, 
|is  in  accordance  with  the  practice  of  the 
in  England,  to  grant  a  new  trial  after 
[evious  new   trial  if  it  seems  necessary 
ends  of  justice.    There  are  instances 
log^and   in  the  Common   Law   Courts 
in    the  Courts,  of  Equity  where  more 
one   new    trial  has    been  granted,   it 
ing  proper  that  it  should  be  done.    We 
the  same  rule  may  be  applied  here, 
[mast   assume  that  the  Judges  of  the 
ll    Cause   Court  will  not  exercise  this 
T  unless  it  appears  to  them  to  be  right 
so,  and  they  have  power  to  impose  such 
as  they  may  think  reasonable.     We 
the  question  which  has  been  referred 
must  be  answered  in  the  affirmative, 
it  is  competent  to  the  Judges  of  the 
[1  Cause  Court  to  grant  a  second  new 
in  the  same  case. 

Lch  party  will  pay  his  own  costs  of  stat- 
Ihe  case  and  taking  the  opinion  of  this 


The  28th  February  1873. 

Present : 

Hon'ble  J.  B.  Phear  and  W.  Ainslie, 
Judges, 

iuuicement  of  Rent— Presumption  of  Uniform 
Kent— Act  VIII.  (B.  C.)  of  1869,  s.  4—  NoUce 
^SoitbyRyot 

Cases  Nos.  447  to  450  of  1872. 

Hetiai  Appeals  from  a  decision  passed  by 
fke  Jmdge  of  Tirhoot,  dated  the  agth 
"Skpiembet  iSyr,  reversing  a  decision  of 
§kie  Mcomiff  of  MoozufferporCy  dated  the 
)t6ih  Meg^  tSjr. 


Ram  Bhurosee  Singh  (Plaintiff),  Appellant, 

versus 

Syud  Mahomed  Asguree  Khan  and  another 
(Defendants),  Respondents. 

Mr.  R,  £.  Twidale  for  Appellant. 
Mr,  R,  T.  Allan  for  Respondents. 

In  suits  to  set  aside  notice  of  enhancement,  where 
plaintiffs  put  in  evidence  (in  two  cases)  a  chittee  of  1257 
B.S.  and  (in  a  third)  a  decree  of  1857  citing  an  earlier 
chittee,  showing  that  they  had  long  held  at  existing 
rates,  and  there  was  no  evidence  to  prove  that  the  land 
had  not  been  held  at  those  uniform  rates  from  the  Per- 
manent  Settlement,  or  that  such  rent  had  been  fixed  at 
some  later  period,  plaintiffs  were  held  entitled  to  the 
presumption  prescribed  by  Act  VI H.  (B.C.)  of  11*69,  s.  4. 

A  ryot  who  has  received  a  notice  of  enhancement  may 
be  in  a  different  position  relative  to  its  sufficiency  accorcl- 
ing  as  he  waits  until  a  suit  is  brought  against  him,  or 
comes  into  Court  of  his  own  accord  to  attack  the  notice. 
In  the!  latter  case,  if  he  frames  his  suit  on  a  thorough 
understanding  of  the  notice,  he  cannot  object  to  it  as 
not  reasonably  sufficient. 

Phear,  J, — In  each  of  these  four  cases,  the 
plaintiff  is  a  ryot  who  has  been  served  by  his 
zemindar  with  a  notice  of  enhancement  of 
rent,  and  he  comes  into  Court  before  the  ex- 
piration of  the  year  of  notice  in  order  to  have 
the  effect  of  that  notice  set  aside  upon  three 
grounds  common  to  all  four  cases.  In  each 
case  the  plaintiff's  first  ground  is  that  he  has 
held  at  an  uniform  rate  of  rent  since  the  time 
of  the  Permanent  Settlementfand  therefore  is 
not  liable  to  enhancement ;  second,  that  the 
notice  of  enhancement  is  .bad  on  the  face 
thereof,  and  cannot  be  made  the  foundation 
for  the  claim  of  rent  at  an  enhanced  rate  ; 
third,  that  the  grounds  of  enhancement 
stated  in  the  notice  are  not  true  and  good 
grounds. 

In  all  four  cases,  the  first  Court  gave  a 
decision  in  favor  of  the  plaintiff ;  and  the  Court 
of  appeal  reversed  the  decision  of  the  first 
Court.  The  Lower  Appellate  Court  is  of 
opinion  that  the  plaintiff  in  each  case  has 
failed  to  make  out  any  one  of  the  three 
grounds  which  we  have  mentioned. 

In  cases  448  and  450,  there  is  in  evidence 
on  the  side  of  the  plaintiff  a  chittee  written 
in  the  year  1257  by  the  amla  of  the  then 
zemindar  to  the  plaintiff's  predecessor,  run- 
ning in  these  terms : — 

'*Out  of  the  lands  of  the  said  mouzah, 
"  paddy,  homestead,bamboo  and  garden-lands 
*'  have  long  been  held  by  you  as  '  hurghosee 
"jote,'  or  a  tenure  paying  rent  at  rate  or 
"rates  prevailing  in  the  neighbourhood. 
"  Its  rate  is  as  described  below,  and  jumma 
'*  or  rent  has  been  and  is  Sicca  Rupees  15-2^." 

And  the  schedule  given  below  specifies  in 
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detail  the  rates  of  rent  for  each  description 
of  land  ;  and  it  appears  by  defendant's  notice- 
of  enhancement,  which  is  the  subject  of  suit, 
that  these  rates  are  precisely  the  rates  which 
the  plaintiffs  in  these  two  cases  were  paying 
at  the  time  when  the  suit  was  brought. 

There  is  also  oral  testimony  of  witnesses 
to  the  effect  that  the  same  fates  were  paid 
throughout  a  considerable  period  of  time  by 
the  plaintiff.  It  seems  to  us  that  this  evi- 
dence, if  it  stands  alone,  completely  makes 
out  that  the  plaintiffs  in  these  cases  had ,  for  a 
period  of  more  than  20  years  immediately  pre- 
ceding the  date  of  the  suit,  been  paying 
rent  for  their  lands  at  uniform  rates.  And 
there  is  in  fact  no  evidence  whatever  to  put 
in  the  balance  against  this,  and  consequently 
the  plaintiffs  are  entitled  to  have  the  benefit 
of  the  provisions  of  sections  3  and  5  of  Act 
VIII.  of  1869  (B.  C),  unless  there  is  evidence 
on  the  record  to  prove  that  the  land  in  ques- 
tion had  not  been  held  at  that  uniform  rate 
of  rent  from  the  time  of  the  permanent 
settlement,  or  that  such  rent  was  fixed  at 
some  later  period.  Again,  however,  there  is 
no  evidence  in  either  of  these  cases  tending 
in  any  way  to  prove  either  branch  of  this 
alternative.  It  seems,  therefore,  to  us  that, 
as  a  matter  of  law,  the  plaintiffs  in  each  of 
these  two  cases  are  entitled  to  have  the 
presumption  prescribed  by  section  4,  Act 
VIII.  of  1869  \B,  C),  made  in  their  favor. 
Consequently,  the  Lower  Appellate  Court 
has  committed  an  error  in  law  in  not  giving 
them  the  benefit  of  this  presumption. 

The  case  449  stands  very  nearly  upon  the 
same  footing  as  the  cases  448  and  450. 
There  is  no  actual  chittee  in  this  case  as  in 
those  two  cases ;  but  there  is  a  decree,  dated 
the  23fd  July  1857,  made  between  the 
ancestors  of  the  parties  to  the  present  suit, 
and  reciting  an  earlier  chittee.  By  this 
decree,  the  ancestor  of  the  present  plaintiff 
was  protected  from  enhancement  of  rent 
beyond  the  limit  which  he  had,  from  that 
time  up  to  the  date  of  the  suit,  been  paying. 
It  seems,  therefore,  that  the  effect  of  this 
evidence  is  precisely  the  same  as  the  effect 
of  the  evidence  which  we  have  just  referred 
to  in  cases  448  and  450;  and  that  conse- 
quently the  plaintiff  in  449  is  also  entitled  to 
have  the  presumption  di  law  raised  in  his 
favor  to  the  effect  that  he  has  been  holding 
at  an  uniform  rate  of  rent  from  the  time  of 
the  Permanent  Settlement. 

The  case  447  is  altogether  in  a  different 
situation.  Not  only  did  the  Lower  Appellate 
Court  in  this  case  find  against  the  plaintiff 
in  respect  of  the  allegation  of  the  uniform 


payment,  but  the  first   Court  did  so 
The  Moonsiff,  after  dealing  at  consid 
length  with  the  evidence,  came  to  the 
sion  that  the  plaintiff  had  failed  to  make 
that  he  had  held  for  so  years  previous  to 
suit  at  an  uniform  rate  of  rent.     It  seems 
us  that   his  finding  on  this    point  is 
founded,    and    entirely  unimpeachable 
special  appeal. 

The    second    ground     upon     which 
plaintiff  based   his  suit,    namely,   thai 
notice   was  informal  on  the  face  of  it 
insufficient,  is  not,  we  think,  made  out 
seems  to  us  that  a  ryot  who  has  received 
noUce  of  enhancement  of  rent  may  be  ia 
somewhat  different  position  relative  to 
sufficiency  of  the  notice  according  as 
waits  until  a  suit  has  been  brought 
him  for  enhancement  of  rent,  or  conies  I 
Court  of  his  own  accord  to  attack  the  m 
Here  he  comes  into  Court  as  a  plaintiff, 
has  undertaken  to  prove  that  the  notice 
not  a  reasonably  sufficient  notice  to  him. 
seems  to  us,  reading  the  notice  as  a 
that,  although  it  may  not  be  very  happily 
completely  worded,  yet  it  does   inform 
plaintiff  of  the  ground  on  which  he  was 
pay  the  enhancement  of  rent.     And  indeed 
appears  to  us  that  he  thoroughly  well  ui 
stood  it,  judging  by  the  way  in  which  he 
framed  his  suit ;  for  he  has  come  into 
with   evidence  to  show  that    the  adj 
lands  held  by  like  tenants  to  himself  did 
give  substantially  those  rates  of  rent  wy 
the  notice  requires  of  him. 

-  Next,  as  to  the  third  ground  upon  whi 
the  plaintiff  bases  his  action,  as  we  ha 
already  said,  the  Lower  Appellate  Court  fii 
against  him  on  this  head  as  well  as  uf>on 
two  others;  but  the  Judge  states  his  opi 
in  very  general  terms.  He  says:  '* 
*'  Moonsiff  has  gone  into  the  evidence  for 
"  defendants  as  to  the  question  of  rates^ 
'^  has  rejected  it.  I  do  not  agree  with  hi 
"  The  ^witnesses  are  respectable  men  w! 
'*  hold  land  in  the  immediate  neighbourh 
"  and  they  prove  that  the  rates  claimed 
"  the  defendants  are  such  as  are  paid  n 
''them,  and  that  the  plaintiff's  land  Is 
*'  good,  or  some  say  better,  than  that  for 
''which  the  amount  of  rates  claimed  am 
"  paid. " 

It  seems  to  us  that  the  Judge  has  not  heie 
applied  his  mind  so  directly  to  the 
which  he  had  to  determine  as  he  ought 
have  done.  The  real  question  was  wh^he| 
on  the  evidence  before  the  Court,  it  appear^ 
that  ryots  of  a  like  character  to  the  plaintitf 
paid  for  like  lands  to  his,  and  lying  adjaceal 
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\  bis,  substantially  the  same  rates  of  rent 

b those  which  the  defendant  claimed  in  the 

itice.     The  plaintiff  gave  general  evidence 

the  contrary  of  this.     He  pointed  out,  so 

as  we  can  jadge  by  the  Moonsiff's  judg- 

t  that  various  rates  were  paid  for  like 

ds  in  the  neighbourhood,  and  that  there 

not  anything  which  could   be  called 

stantial  uniformity  in  the  matter  so  far  as 

rded   lands  like  his  own.     He,  at  any 

made  a  good  primd-facte  case  for  the 

ndant   to    rebut,   and    it  was   certainly 

mbent  upon    the   judge    to   make   his 

ision  definite  upon  this  point.     He  ought 

have   found  on   a  balance   of  evidence 

er  or  not  like  lands  held  by  ryots  of 

character  and  status  to  the  plaintiff  paid 

rates  which  the  defendant  sought  for  in 

notice.     He  unquestionably  has  not  done 

;  and  it  does  not  appear  to  us  from  the 

ence,  so  far  as  it  has  been  brought  under 

notice,  that  there  was  before  him  suffi- 

t  evidence  to  justify  him  in  finding  the 

rmative  of  such  an  issue. 

On    the   whole,   then,   we  are  of  opinion 

the  Judge's  decision  on  this  third  point 

ot  be  allowed  to  stand.     We  also  think 

it  is  unnecessary  to  send  back  the  case 

him  for  the  purpose  of  re-consideration. 

The  result  then  is  that  in  447,  as  well  in 

thre^  other  cases,   the  decision   of  the 

er  Appellate  Court  must  be  reversed  with 

ts. 


The  28th  February  1873. 

Present :  • 

Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
\yusiiceyZn^  the  Hon'ble  Charles  Poniifex, 

r  CosU— Certi6cate~Appellate  Court— Act 
I  XXVI.  of  1864,  8.  9. 

^peal  from  ihe  judgment  of  the  Hon  hie 
A.    G,  Mac pher Sony  exercising  the    ordi- 
nary original    civil  jurisdiction    of   the 
\  High  Court, 

r    Kewata  Mug  (Defendant),  Appellant, 
F 


versus 


[obocoomar  Dass  and  another  (Plaintiffs), 

Respondents. 

\r.  Lowe  and  Mr,  Banerjee  for  Appellant. 


»f  • 


Mr,  Phillips  and  Mr,  Gregory  for 
Respondents. 


A  certificate  as  to  costs  under  s.  9,  Adt  XXVI .  of  i864» 
may  be  given  at  any  time.  Where  the  J  udge  in  the 
original  Court  omitted  to  certify  the  case  under  that 
se(5iion,  the  Appellate  Court  held  that  the  omission  was 
one  which  they  were  at  liberty  to  supply,  if  they  consi- 
dered the  case  a  fit  one  to  be  brought  in  the  High  Court. 

This  was  an  appeal  from  the  decree  of 
Mr.  Justice  Macpherson,  declaring  the  plaint- 
iff entitled  to  recover  the  sum  of  Rs.  987 
from  the  defendants,  and  directing  the  defend- 
ants to  pay  the  same  with  costs.  The  fol- 
lowing is  the  judgment  of  Macpherson,  J., 
in  this  case : — 

I  think  the  defendants  prove  they  paid 
Rs.  I1O25,  but  that  the  plaintiff  is  entitled 
to  the  two  sums  of  Rs.  711-15  and  Rs.  225, 
being  in  all  Rs,  936,  and  to  the  Rs.  50 
which  have  been  paid  into  Court.  There 
will  be  a  decree  accordingly  with  costs  on 
scale  2. 

The  defendant  Nobocoomar  Dass  appealed 
against  this  decree,  amongst  others,  on  the 
following  ground : — 

"  Sixth, — For  that,  at  any  events,  the  said 
learned  Judge  ought  not  to  have  directed  this 
defendant  to  pay  the  plaintiff's  costs." 

Mr,  Lowe  (with  him  Mr,  Banerjee)  for 
the  appellants. — The  last  ground  of  appeal  is 
against  the  order  for  the  payment  to  the 
plaintiff  of  the  costs  of  this  suit.  The  plaint* 
iff  having  recovered  a  sum  of  less  than  Rs. 
1,000,  is  not  entitled  to  costs  from  the  defend- 
ant, for  the  learned  Judge  who  tried  the 
case  has  not  certified  the  action  as  fit  to  be 
brought  in  the  High  Court.  Section  9,  Act 
XXVI.  of  1864,  directs  that,  in  cases  brought 
in  the  High  Court  where  the  plaintiff  recovers 
less  than  a  certain  amount,  he  shall  not  have 
his  costs  unless  the  Judge  who  tried  the  case 
*'  shall  certify  that,  by  reason  of  the  difficulty, 
novelty,  or  general  importance  of  the  case, 
or  of  some  erroneous  course  of  decisions  in 
like  cases  in  the  Court  of  Small  Causes,  the 
action  was  fit  to  be  brought  in  the  High 
Court." 

[Couch,  C,y, — Mr.  Justice  Macpherson 
has  not  expressed  any  opinion  ai  to  whether 
the  case  was  a  difficult,  novel,  or  important 
one,  but  he  has  in  the  decree  directed  the 
defendants  to  pay  the  costs.  You  were  at 
liberty  to  apply  to  him  and  ask  whether  or 
not  he  would  certify.]  I  submit  it  was  the 
plaintiff's  duty  to  see  that  the  certificate  was 
given  for  his  costs.  The  ordinary  direction 
for  costs  in  the  decree  was  not  enough.  Under 
the  provisions  of  the  Act  already  referred  to, 
a  distinct  order  is  required  stating  the  reason 
why  the  costs  are  given  to  enable  the  plaint- 
iff to  recover  them.  And  by  Rule  28  of  the 
Rules  of  Practice  of  the  High  Court  "no 
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costs  will  be  allowed  to  the  plaintiff  in  cases 
where  the  Small  Cause  Court  has  jurisdiction, 
unless  the  Judge  or  Court,  in  the  exercise  of 
ordinar}'  civil  jurisdiction,  shall  otherwise 
direct/' 

[Couch,  C./.— It  may  be  that,  if  the  atten- 
tion of  Mr.  Justice  Macpherson  had  been 
called  to  the  point,  he  would  have  granted 
a  certificate,  and  he  may  be  ready  to  do  so 
now.]  Could  Mr.  Justice  Macpherson  do  so 
now  that  the  decree  has  been  signed  and  ap- 
pealed against?  [Pon/t/ex,  J. — You  ought  to 
have  taken  your  objection  before  the  decree 
was  signed.  If  Mr.  Justice  Macpherson  can 
grant  his  certificate  now,  it  is  no  matter  for 
appeal.]  I  submit  we  are  entitled  to  take  the 
objection  now.  It  was  for  the  Registrar  to 
have  taken  the  objection  before  the  decree 
was  signed,  and  thus  brought  it  to  the  notice 
of  the  Court. 

Mr.  Phillips  (with  him  Mr.  Gregory)  for 
the  respondents  comeiided  that  the  order  in 
the  decree  was  sufficient  to  satisfy  Act  XXVI. 
of  1864  and  Rule  28  of  the  Rules  of  the  High 
Court ;  that  it  was  no  ground  for  appeal,  but 
the  proper  course  was  to  have  applied  to  Mr. 
Justice  Macpherson;  and  that,  if  it  was  pro- 
perly a  matter  for  appeal,  the  Appellate  Court 
had  the  power  to  grant  a  certificate. 

The  Court,  having  taken  time  to  consider, 
delivered  the  following  judgment  on  the  28th 
of  February : — 

Couch,  CJ. — In  this  case  the  plaintiff 
sought  to  recover  Rs.  1,811-6-5  for  tobacco 
sold  by  him  to  the  defendant  on  the  29th  of 
August  1 87 1,  afcer  giving  credit  for  Rs.  200 
which  the  plaintiff  said  was  paid  on  that  day. 
The  defendant  alleged  that  there  was  due  to 
him  on  a  previous  transaction  (a  sale  of 
tobacco  by  defendant  to  the  plaintiff)  a  sum  of 
Rs.  7 1 1  - 1 5 .  He  also  al  leged  that  he  paid  to  the 
plaintiff  Rs.  1,025  and  not  Rs.  200  only,  as  the 
plaintiff  stated  ;  and  further,  that  upon  an  ad- 
justment of  the  accounts  between  them,  the 
plaintiff  out  of  a  balance  of  Rs.  275-3  pi^ 
agreed  to  make  an  allowance  of  Rs.  225- 
3  pie,  leaving  a  sum  of  Rs.  50,  which  the 
defendant  admitted  to  be  due. 

With  reference  to  the  Rs.  711-15,  the 
plaintiff's  case  was  that  the  previous  transac- 
tion had  been  entirely  settled,  and  that  no 
balance  remained  due  from  him  to  the 
defendant.  The  suit  was  heard  by  Mr. 
Justice  Macpherson,  and  he  in  his  decision 
said :  "  I  think  the  defendants  prove  they 
paid  Rs.  I1O25,  but  that  the  plaintiff  is  entitled 
to  the  two  sums  of  Rs.  711-15  and  Rs.  225, 
being  in  all  Rs.  936,  and  to  the  Rs.  50  which 
have  been  paid  into  Court,"    The  defendant 


has  appealed  from  the  decree.    The  qi 
which  we  had  to  consider  was  whether 
learned  Judge  was  right  in  finding  that 
plaintiff    was    entitled    to   the    Rs.    71  r 
and  the  Rs.  225.    Now,  as  I  have  said. 
question   as  to  the  Rs.   711    was   wbei 
the  plaintiff  had  paid  to  the  defendant 
that  was  due  upon   the    previous   sale 
tobacco  by  the  defendant  to  the  plaintiff. 
hathchitta  was  entered  into,  which  was 
duced,  and  it  appeared  to  be  cancelled 
the   signature  of  the  plaintiff  being  sti 
through.     It  was  not  dispated  that  it 
struck  through  with  the  assent  of  the  defei 
ant;  but  the  parties  differed  as  to  the 
cumstances  under  which  it  was  done. 
plaintiff's  case  was  that  he  had  from  time| 
time  paid  sums  of  money  to  the  defei 
on  account  of  what  was  due  upon  that  ti 
action,  and,  finally,  it  being  all  paid,  it 
agreed   that    his    name    should    be 
through,  and  the  hathchitta  cancelled,  and 
evidence  was  to  that  effect.     That  is  a 
cumstance  which  primd  facit  imported 
the  transaction  had  been  closed,  because, 
were  true,  as  the  defendant  alleged,  ti 
balance  still  remained  due  to  him,  it  w< 
be  inconsistent  to  allow  the  document  to| 
cancelled  in  the  way  it  was.     The  dcf< 
ant's  case  was  that  a  settlement  was  cornel 
of  the  transaction   which   is  the  subject [ 
this  suit,  and  that  the  balance  of  Rs.  71  r 
due   on  the  former  transaction  was 
into     account;     that    there     was   also 
agreement  to  make   an   abatement    of 
Rs.  225  ;  and  when  the  whole  matter 
settled,  the  hathchitta  was  cancelled.     In 
way  he  sought  to  explain  the  appearance { 
it,  and  alleged  that  the  cancellation  was 
to  show  that  the   money  due  upon  it 
actually  been  paid,  but  that  the  amount 
been  carried  into  the  account  of  the  sui 
quent  transaction.     Now,  which  case  was| 
be  considered  the  true  one  depended  n] 
the  degree  of  credit  to  be  given  to  the 
nesses  on  one  side  or  the  other.     The  plai 
iff  gave  his  evidence,  and  defendant  gave 
and  produced  witnesses ;  but  it  was  a 
I  think  peculiarly  for  the  learned  Judge, 
had  all  these  parties  before  him,  to  detei 
on  which  were  speaking  the  truth.     He 
come  to  the  conclusion  that   the   plainti^ 
evidence  was  true  with  regard  to  this  m\ 
although  he  seems  to  have  thought  that 
did   not   tell   the  truth   with  regard  to 
Rs.  1,025  not  having  been  paid.     Certaii 
we  are  unable  to  say  that  he  was  wrong  | 
coming  to  that  conclusion.    We  can  see 
thing  which  would  justify  us  in  sapog 
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rht  to  have  disbelieved  the  plaintiff  on 
point,  and  ought  to  have  believed  the 

lant.  It  depends  very  much  upon  the 
of  persons  they  were,  the  degree  of 
igence  which  the  plaintiff  or  the  de- 
might    possess,  which   party   was 

to  be  telling  the  truth. 

same  remark  applies  to  the  Rs.  225. 

19  a  matter  which  rested  entirely  upon 

evidence  of  the  one  party  or  the  other. 

defendant  alleged  that  there  was  an 

^ment  to  make  this  allowance.     There 

not  seem  to  be  anything  to  induce  the 

6ff  to  make  such  an  allowance  as  that. 

said  (and  the  observation  is  not  with- 

)me  weight)  he  was  acting  for  other 

IS,  and  not  on  his  own  account  ;  and 

[tills  woulc}  make  it  less  likely  that  he 

make  an  allowance  to  the  defendant. 

:)eamed  Judge  has  considered  that  the 

Iffs  statement  that  he  did  not  agree  to 

the  allowance  is  true,  and  we  cannot 

U  be  was  wrong,  and  that  he  ought  to 

[come  to  a  different  conclusion.     Conse- 

we  mast  affirm  his  decree. 

objection  was  taken  that,  the  decree 
for  a  sum  less  than  Rs.  1,000,  the  award 
was  erroneous,  because  there  was  no 
e  under  section  9,  Act  XXVI.  of 
•  Now  a  certificate  under  that  section 
according  to  the  words  of  it,  be  given 
f  time.  The  words  do  not  require  that 
mid  be  given  immediately.  It  says  that 
shall  not  be  allowed  unless  the  Judge 
a  certificate.  The  case,  then,  is  that 
earned  Judge  has  made  a  decree  for 
In  express  terms;  he  says:  "There 
)e  a  decree  accordingly  with  costs  on 
a;*'  but  he  has  omitted  to  determine 
oestion  whether  by  reason  of  the  diffi- 
novelty,  or  general  importance  of  the 
the  action  was  fit  to  be  brought  in  the 
Court.  We  think  that  is  an  omission 
the  case  having  come  before  us  in 
*,  we  are  at  liberty  to  supply ;  and  if 
ider  that  the  action  was  fit  to  be 
[ht  in  this  Court,  we  may,  acting  as  an 
"  ite  Court,  supply  what  has  been 
We  may  determine  any  question 
it  was  essential  to  determine,  and  may 
that  it  was  a  proper  action  to  be 
in  the  High  Court.  We  have  no 
iion  in  doing  that,  because  we  have 
ned  from  the  learned  Judge  that,  if 
ntion  had  been  called  to  the  necessity 
ficate,  he  would  have  grantei  it. 

appeal  must  be  dismissed  with  costs 
No.  3. 

Vol.  XIX. 


The  28th  February  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

fudges. 

Limitation  —  Onus  Probandi— Issues— Remand 
—Appellate  Court. 

Case  No  783  of  1872, 

Special  Appeal  from  a  decision  passed  hy 
the  Deputy  Commissioner  of  fulpigoree, 
dated  the  I'/th  February  i8'j2,  affirming 
a  decision  of  the  Moonsiff  of  that  Dis- 
trict, dated  the  22nd  August  18'j i, 

Niljaree  and  another  (Defendants;, 
AppellantSy 

versus 

Mujeeboollah  and  others  (Plaintiffs), 
Respondents, 

Baboos  Doorga  Mohun  Doss  and  Boodk 
Sen  Singh  for  Appellants. 

Moonshee  Mahomed  Fusufior  Respondents. 

In  a  suit  for  a  share  of  the  property  of  a  deceased 
minor  admitted  to  have  been  instituted  ten  years  after 
her  death,  the  onus  was  held  to  be  on  the  plaintiff$,  to 
prove  that  their  suit  had  been  brought  within  twelve 
years  of  the  date  of  such  death. 

Where  a  Court  of  first  instance  decides  the  issue  of 
limitation  in  favor  of  the  plaintiff,  and  the  other  issues 
against  him,  and  the  Appellate  Court,  without  passing 
any  judgment  on  the  questioip  of  limitation,  remands  the 
case  for  further  investigation,  it  is  competent  to  the 
Appellate  Court,  when  the  whole  case  comes  before  it 
ultimately  in  appeal,  to  try  the  question  of  limitation. 

Kemp,  J, — The  plaintiffs  in  this  oase^ 
special  respondents,  sued  for  a  two-third 
share  of  the  estate  of  Fooljaree.  The  suit 
was  governed  by  the  Mahomedan  law.  The 
plaintiffs  alleged  that  their  father  was  alive 
at  the  death  of  Fooljaree ;  that  he  was  enti- 
tled to  a  two-third  share,  and  Niljaree,  the 
defendant,  special  appellant  before  us,  to  a 
one-third  share.  The  defence  was  two  pleas 
in  bar — limitation  and  res  adjudicata  ;  and  on 
the  merits  it  was  stated  that  the  plaintiffs 
are  not  residuary  heirs  under  the  Maho- 
medan law;  that  there  were  other  heirs 
alive  at  the  time  Fooljaree  died,  and  there- 
fore the  father  of  the  plaintiffs  was  not,  as 
alleged  by  them,  entitled  to  a  two-third 
share. 

The  Moonsifif  in  the  first  instance  on  the 
first  plea  in  bar,  viz ,  limitation,  was  of  opi- 
nion that  it  appeared  from  a  petition  of  the 
19th  Cheyt  1264  that  Fooljaree  was  then  alive, 
and  was  then  a  minor,  and  that  the  suit  of 
the  plaintiffs  which  was  brought  in  1276  was 
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!n  time,  from  that  date,  namely,  the  i9ih 
Chey t  1 364.  Here  it  may  be  mentioned 
that  the  contention  of  the  defendant  was  that 
Fooljaree  ci^ed  in  Jeit  1264,  and  that  the  suit 
was  brought  twelve  years  and  three  months 
{rom  that  date.  The  first  Court  then,  on  the 
second  Issue  in  bar,  that  of  res  adjudicaia, 
dismissed  the  plaintiffs'  suit. 

The  plaintiffs  appealed  to  the  Deputy 
Commissioner.  The  Deputy  Commissioner 
foimd  that  the  suit  was  not  liable  to  be  dis- 
missed on  the  ground  of  res  adjudicata,  and 
remanded  the  case. 

The  defendant  appealed  specially  to  this 
Court,  and  this  Court,  on  the  i8th  of  Novem- 
ber 1870,  dismissed  the  special  appeal,  ob- 
serving that  there  were  other  objections  made 
to  the  plaintiffs'  title,  for  which  a  remand  had 
been  made,  and  which  objections  would  be 
tried  on  that  remand. 

The  Deputy  Commissioner,  on  the  ques- 
tion of  limitation,  while  admitting  that  one 
of  the  main  groands  of  the  appeal  to  him 
was  as  to  whether  the  suit  was  barred  or  not, 
found  that  the  question  of  limitation  was 
dispose  of  by  the  High  Court  in  special 
appeal,  and  that  the  onus  of  proving  that 
trie  plaintiffs'  suit  was  barred  was  on  the 
defendant.  On  the  merits,  the  Deputy  Com- 
miMtoner  concurs  with  the  lower  Court,  and 
gives  no  separate  reasons  in  his  judgment. 

The  only  ground  of  special  appeal  on 
which  any  argument  has  been  raised  is  that 
the  Deputy  Commissioner  is  wrong  in  hold- 
ing that  the  question  of  limitation  was  dis- 
posed of  by  this  Court  in  special  appeal ;  and 
9IS0,  further,  that  the  Deputy  Commissioner  is 
wrong  in  thinking  that  the  onus  of  proving 
that  the  plaintiffs'  case  is  barred  was  on  the 
defendant. 

In  this  case,  following  the  ruling  of  the 
Privy  Council,  we  think,  assuming  that  the 
contention  of  the  plaintiffs,  was  correct  that 
Fooljaree  died  in  1866,  and  the  suit  having 
admittedly  been  instituted  ten  years  after  her 
d^sitb*  that  the  onus  was  on  the  plaintiffs  to 
piove  that  their  suit  has  been  brought  within 
twelve  years  of  the  date  of  Fooljaree's  death. 

It  is  also  clear,  on  referring  to  the  decision 
passed  by  this  Court  in  special  appeal,  that 
the  question  of  limitation  was  not  before  the 
Court  and  was  not  decided.  The  only  point 
before  the  Court  was  the  appeal  of  the 
defendant  against  the  decision  of  the  Court 
below  on  the  question  of  res  ad  judicata.  In 
a  Cj^  to  be  found  in  Volume  VII ,  Weekly 
Reporter,  page  67,  it  has  been  ruled  that, 
vhfre  a  Court  of  first  insUnce  decides  the 
iwie  of  limiti^n  in  favor  of  the  plaintiff. 


and  the  other  issues  against  the  plaintiff, 
the  Appellate   Court,   without   passing 
judgment  on  the  question  of  limitation, 
mands  the  case  for  further  investigation, 
competent  to  the  Appellate  Coart,  when 
whole  case  comes  before   it   altimaielr 
appeal,   to  try   the    question   of   limit 
We  therefore  think  that  this  case  must 
remanded  to  the  Deputy  Commissioner 
a  finding  upon  the  issue  of  limitation. 
Costs  to  follow  the  result. 


The  1st  March  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W,  Aii 

Judges, 

Evidence— Right  of  Defendant. 

Case  No.  491  of  1872. 

Special  Appeal  from    a  decision   fasstd 
the  Subordinate   Judge  of  Patma^ 
the    2jrd    December    iSyr^ 
decision  of  the  Moonsiff  of  Behar^ 
the  22nd  July  i8yi. 

Man  Singh  Mahtoon  (Defendant),  Appefl 

versus 
BhaikNarain  Mahtoon  (Plaintiff),  Res^ 
Moonshee  Mahomed  Yusufiox  Appelh 
Baboo  Grish  Chunder  Ghose  for  Respom 

A  defendant  is  entitled  to  insist  that  the  plaintiffs 
prove  his  rijifhtby  thebest  available  evidence,  e.g^\ 
production  of  a  ticca  lease,  upon  the  terms  of 
the  claim  is  alleged  to  depend  entirely. 

Phear,  J, — It  appears  to  us  that  the 
Appellate  Court  was  in  error  when  it 
ruled  the  decision  of  the  first  Court 
regard  to  the  non-production  of  the  k 
The  plaintiff  sued  to  recover  rents  from 
defendant  for  the  years  1275  and  1276, 
the  ground  that  he  was  entitled  to 
them  as  an  assignee  of  a  certain  sharebol 
under  a  ticca  lease.  His  right  to  recover 
his  own  statement  of  the  case  d< 
entirely  upon  the  terms  of  that  ticca  lease. 

The  defendant  objected  in  the  first  C( 
that  the  plaintiff  was  not  such  ticcadar  as 
alleged,  and  challenged  him  to  produce 
lease.     His  lease  was  not  produced  and 
not  accounted  for ;  and  accordingly  the 
Court  was  of  opinion,  and  we  think  n[ 
of  opinion,   that  the  plaintiff  had  not 
laid  the  foundation  for  his  suit. 
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The  plaintiff  appealed  against  this  decision. 
nd  the  Lower  Appellate  Court  in  its  jUdg- 
rtnt  says,  that,  although  the  ticca  lease  was 
M  produced,  nevertheless  the  plaintiff  has 
i£Bciently  proved  his  possession  as  ticcadar 
r  some  of  his  witnesses. 

It  appears  to  us  that  this  as  a  matter  of 
inciple  is  quite  wrong.  The  defendant  was 
trfectly  right  in  infisting  upon  having  the 
stt  proof.  But,  even  if  that  had  not  been 
e  case,  it  further  seems  to  us  that  the 
ridence  of  these  witnesses,  so  far  as  we 
tve  been  informed  of  it,  failed  to  show  that 
e  plaintiff  had  been  in  possession  of  the 
ad  in  respect  of  which  he  sued  for  rents  as 
xadar,  because  those  witnesses  did  not  say 
fl  he  ever  in  any  capacity  had  enjoyment 
[the  rents  and  profits  of  this  particular 
^ioa  of  the  land  ;  they  Only  spoke  of  him 
I  being  ticcadar  during  the  very  years  in 
ispect  of  which  he  is  suing  for  rents.  So 
^t,  on  these  facts,  he  was  not  at  any  time 
\  possession,  as  ticcadar,  of  the  land  for 
|llch  he  now  sues  to  recover  the  rent. 

As  we  have  already  said,  however  this 
light  be,  we  think  the  defendant  was  quite 
ItiUed  to  insist  that  the  plaintiff  should 
tove  his  right  by  the  best  available  evidence. 
^  evidence  was  the  ticca  lease  which, 
(cording  to  the  plaintiff's  own  case,  was  the 
round  upon  which  he  sued.  We  think  the 
bcision  of  the  Subordinate  Judge  is  wrong, 
id  must  be  reversed,  and  the  decision  of  the 
|«t  Court  afiirmed  with  costs. 


The  14th  February  1873. 

Present  : 

brd  Justice  James,  Sir  Barnes  Peacock, 
^Lord  Justice  Mellish,  Sir  Montague  E. 
^mith.  Sir  Robert  P.  Collier,  and  Sir 
Tl^wrence  Peel. 

;3lmfee-birt    Tenure ''—Hindu  Law— Succes- 
sion—Service  Tenures. 

\u  Appeal  from  the  High    Court  of  Jitdi- 
''  tature,    North-  Western    Provinces,    Alla- 
habad. 


i 


Rajah  Mahcndra  Singh 
versus 


:  Jokha  Singh  and  others. 

^whatever the  words  "  mafee-birt  tenure  ^\  may  have 
i|MMrted  originally,  the  primd-facie  meaning  of  the 
■nds  has  come  to  be  a  hereditary  tenure. 


Where  ancestral  property  has  apparently  descended 
in  the  ordinary  way  of  Hindu  property,  first  to  the  son, 
and  thence  to  the  mother,  it  lies  on  those  who  say  that 
it  is  contined  to  the  direct  descendants  of  the  original 
donee  to  prove  their  case,  and  show  by  some  custom 
that  that  was  the  proper  constniction  of  the  grant. 

Where  the  original  donee  of  a  service-tenure  ceases  to 
do  any  service,  and  pays  in  lieu  a  rent  which  his  descend- 
ants continue  to  pay,  the  condition  of  the  tenure  becomes 
altered  from  service  to  rent. 

This  is  a  suit  which  was  brought  ori- 
ginally by  the  respondents  to  recover  the 
possession  of,  and  property  in,  a  village  called 
Mouzah  Sumaroon.  The  original  respondents, 
the  plaintiffs  in  the  suit,  claimed  to  be  heirs 
of  a  person  named  Theodeen,  and  beyond  all 
question  they  proved  that  the  property  in 
question  had  been  enjoyed  by  the  father  of 
Theodeen,  Bhowanee  Singh;  that  on  his 
death  it  had  descended  to  his  son  Theodeen ; 
and  on  Theodeen's  death  it  had  gone  to  his 
mother  as  his  heir ;  and  that  would  primd 
facie  be  evidence  that  this  was  property  which 
went  from  heir  to  heir  in  the  ordinary  way 
of  Hindu  property. 

But,  then,  in  answer  to  that,  there  is  pro- 
duced the  actual  poitah  by  which  the  property 
was  originally  conveyed  to  Bhowanee  Singh; 
and  it  is  contendei  that,  notwithstanding  this 
property  went  from  him  to  his  son,  and  then 
from  the  son  to  the  mother,  it  really  was 
only  a  property  which  Bhowanee  Singh  was 
entitled  to  hold  for  his  life,  and  that  appears 
to  have  been  so  held  by  the  first  Court  before 
which  it  came,  and  then  by  the  first  Court  of 
appeal,  those  judgments  having  been  reversed 
by  the  High  Court. 

Now,  the  words  of  the  grant  are :  "I, 
"  Surubjeet  Singh,  do  hereby  declare  that  I 
^*  have  given  Baboo  Bhowanee  Singh  mouzah 
'^  Sumaroon  in  Tuffeh  Surrou,  Pergunnah 
''Ratonpoor  Bansee,  with  all  its  cardinal 
"boundaries  and  the  jnlkur,  bunkur,  and 
"  roads,  as  a  "  mafee-birt  tenure,"  in  Keu  of  kis 
'*  share  in  mouzah  Deorah,  and  he  can  take 
''  possession  thereof  in  perfect  security,  and 
"continue  to  do  service  to  me,  and  that 
"  whoever  of  my  descendants  should  become 
"  raja,  he  should  maintain  this  grant." 

The  High  Court,  in  the  first  place,  appear 
to  have  been  of  opinion  that  the  words 
**  mafee-birt  tenure  "  primd  facie  import  that 
it  is  an  hereditary  tenure,  and  their  Lordships 
do  not  dissent  from  that  opinion.  As  far  as 
an  explanation  of  the  words  "  mafee-birt"  Is 
given  in  the  authorities,  in  Wilson's  diction^ 
ary  and  so  forth,  it  would  rather  appear  tbat 
whatever  they  may  have  imported  originally, 
a  "  mafee-birt  tenure  "  has,  at  any  rate  ia  a 
great  number  of  instances,  become  an  heredi- 
tary tenure.    Their  Lordships  do  not  dissent 
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from  the  opinion  that  primd  facie  that  would 
be  its  meaning. 

But  then  there  are  various  considenuions 
which  appear  on  the  facts  to  support  that 
conclusion.  There  is  what  I  have  already 
stated,  that  it  has  actually  descended  without 
dispute  from  the  original  donee  to  his  son, 
and  from  his  son  to  his  mother.  That  would 
prima  facie  tend  to  show  that  it  was  an 
hereditary  property.  Besides  that,  it  is  said 
to  be  given  "  in  lieu  of  his  share  in  mouzah 
Deorah. '*  Well,  then,  what  was  mouzah 
Deorah,  and  what  were  the  rights  of  the  par- 
ties to  that  ?  The  defendant  in  his  written 
statements  says :  *'  The  village  in  suit,  and 
"  another  village  named  Deorah,  was  given  in 
**  lieu  of  service  to  the  ancestor  of  Bhowanee 
**  Buksh.  When  the  latter  village  came  into 
'^  the  possession  of  the  plaintiff's  ancestor 
"  in  lieu  of  service,  the  village  in  suit  was 
"given  to  Bhowanee  Buksh  Singh,  the 
"  father  of  Theodeen  Singh,  in  lieu  of  service." 

Therefore,  it  appears  th^t  both  the  villages, 
mouzah  Deorah  and  the  village  in  question, 
had  been,  according  to  this  statement,  given 
in  lieu  of  service  to  an  ancestor  of  Bhowanee 
Buksh.  If  that  is  so,  it  seems  cl^ar  that  the 
pottah  in  question  was  given  for  the  pur- 
pose of  dividing  that  property  which  they 
held  jointly,  and  giving  Bhowanee  Singh  the 
interest  in  mouzah  Sumaroon  in  lieu  of  the 
joint-interest  which  he  previously  had  in  both 
properties.  That  would  seem  to  show  very 
clearly  that  these  two  villages  had  originally 
been  ancestral  property,  as  they  were  given 
to  some  ancestor  of  Bhowanee  Singh. 

Then  it  is  said  that  they  are  in  lieu  of 
service.  No  doubt,  that  is  stated  in  this 
document  also.  Their  Lordships  do  not 
think  there  is  anything  to  show  that  that 
was  a  service  of  a  kind  which  prevented  this 
being  ancestral  property  descending  in  the 
ordinary  way. 

Well,  then,  in  addition  to  that,  some  pro- 
ceedings were  taken  before  the  Collector 
during  the  time  that  the  widow  was  in  pos- 
session of  the  property;  and,  as  their  Lord- 
ships read  those  proceedings,  first,  there  was 
the  petition  of  the  widow,  she  claiming  then 
to  have  not  merely  the  "  birt "  rights,  but  claim- 
ing to  be  the  zemindar.  He  disputed  that ; 
and,  as  their  Lordships  read  the  answer  he 
made  to  that  petition,  he  practically  admitted 
that  she  was  entitled  to  hold  it  as  property 
which  \iiA  descended  to  her,  though  he 
denied  her  the  rights  of  a  zemindar.  Then, 
no  doubt,  these  proceedings  appear  to  have 
ended  in  a  sort  of  award  made  by  the  Col- 
lectors, which  apparently  was  made  by  con- 


sent ;  the  result  of  which  was,  that,  ins 
of  paying  the  Rs.  29.  which  had  been 
viously  paid,  she  was  to  hold  it  rent-free 
give  it  up  at  her  death.     It  is  not,  in 
contended  that  that  award  can  in  anv 
bind  the  plaintiffs. 

The   great    argument    which    has 
adduced  before  their  Lordships  is,  that,  1 
this  was  ancestral  propeily — descendible | 
perty — yet   it   would   descend    only  to 
direct  descendants   of   the   original 
Their  Lordships  are  of  opinion  that  it 
proved  not  to  be  originally  for  life  only, 
to  be  an  hereditary  property,  and  having 
parently  descended  in  the  ordinary  way 
Hindu  properly,  first  to  the  sons,  and  tl 
from  the  son  to  the  mother,  it  lies  on 
who     say     that    it    is    confined    to    dii 
descendants,  and  that  no  one  can  claim  it! 
the  direct  descendants  of  the  original  doi 
to  prove  their  case,  and  show  that  by 
custom  that  was  the  proper  const ructi cm. 
the  absence  of  that,  their  Lordships  agi 
with  the  conclusion  to  which  the  High 
came,  that  this  was  property  which  went 
the  ordinary  way  of  Hindu  property. 

But,  then,  it  was  said  by  Mr.  Leith  that 
Court  below  ought  to  have  said    on  1 
terms  this  property  was  to  be  held,  if  it 
held  at  all ;  and  their  Lordships  are  of 
nion  that,  though  it  was  originally  given 
free,  yet  that,  as  the  original  donee 
to  do  any  services,  and  paid  a  rent  of 
per  annum  in  lieu  of  those  services;  that 
sum  continued  to  be  paid  by  his  son,  and 
was  continued  to  be  paid  by  the  mother, 
any  rate  until  she  made  the  agreement ; 
the  proper  conclusion   therefore  is  that 
service  is  now  to  be  performed,  and  that  iti 
to  be  held  on  the  payment  of  ah  annual 
rent  of  Rs.  29.     Their  Lordships  think 
the  decree  of  the  High  Court  should 
varied  by  inserting  this  declaration  ;  bat 
this  variation  should  make  no  difference  s 
the  costs  ;  and  that,  subject  to  that  aliei 
the  appeal  should  be  dismissed. 

Their  I-^rd ships  will,  therefore,  bum] 
recommend  Her  Majesty  that  the  decreeof  1 
High  Court  should  be  varied  by  inserting 
declaration  that  the  property  is  to  be 
subject  to  the  payment  of  an  annual 
rent  of  Rs.  29,  and  that,  with  this  variat 
the  appeal  should  be  dismissed  with  costs. 
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The  igih  February  1873. 
'  Preseni : 

te  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

fidence— £z*parte  Decree— Amcen's  Report— 
Batwarra  and  Resumption  Proceeding's. 

Case  No.  222  of  1872. 

fecial  Appeal  from  a  decision  passed  by 
•the  Suhordinale  Judge  of  Tipper  ah, 
\  dated  the  10th  October  iSji,  affirming  a 
'decision  of  the  Officiating  Moonsiff  of 
)  Brahmunberiah,  dated' the  jist  January 
\  1870,     . 

jbnnder  Coomar  Dutt  and  another  (two  of 
the  Plaintiffs),  Appellants, 

versus 

jy  Chunder  Datt  Mojoomdar  and  another 

f  (Defendants),  Respondents. 

[  Baboos  Aushootosh  Dhur  and  Doorga 
\  Mohun  Doss  for  Appellants. 

]aboos  Komesh  Chunder  Mitter  and  Chun- 
t     der  Madhub  Ghose  for  Respondents. 

It  is  not  the  business  of  the  Court  which  has  to  deal 
I  facts  to  take  upseriaiim,  one  by  one,  the  different 
.^ions  of  the  evidence.     What  it  has  to  do  is  to  tai<e 
^  evidence  in  all  its  parts,  consider  the  bear  in  g^  one 
:has  upon  another,  and  see  whether,  taking  the  whole 
ther«  a  case  has  not  been  made  out. 

defendant  who  omits  to  defend  a  suit,  and  allows  an 
iarte  decree  to  be  passed  against  him,  cannot  after- 
object  to  the  decree  as  no  evidence. 

Ameen's  report  cannot  be  pronounced  to  be  void 
initio,  because  it  is  based  on  butwarra  and  resump- 
proceedings,  which  had  been  referred  to  him  for 
iparison  with  the  land  in  dispute. 

Jackson,  J. — In  this  case,  we  are  thorough- 
satistied  that  the  Subordinate  Judge  who 
rd  the  appeal  after  remand  as  well  as  on 
first  occasion  has  noi  dealt  with  it  and 
the  evidence  upon  sound  judicial  princi- 
His  judgment  from  first  to  last,  we  feel 
nd  to  say,  displays,  from  whatever  cause, 
[  strong  leaning  towards  one  side,  and  a  dis- 
jbfiition  to  set  aside  for  any  reason,  whether 
pod  or  bad,  the  several  documents  and  proofs 
l^ied    upon    by   the   other  side.     Without 
ng  through  the  whole  of  the  judgment,  it 
IDS  sufficient  to  point  to  such  passages  as 
se,  which  sufficiently  illustrate  our  mean- 
In  one  passage  the  Subordinate  Judge 
jiijs :   '*  Fourthly,   the    rent  decree   of    20th 
*July  1850  is  surely  no  evidence  of  proprie- 
^  tary  title  and  possession  in  1 869  in  a  country 
f  "wbere  twelve  years  of  honest  possession  by 
*  nsk  opposite  party  is  sufficient  to  protect  the 


*'  possession  from  further  molestation,  and  the 
''  ex'parte  rent-decree  of  7th  January  1867, 
"  after  an  interval  ©f  sixteen  years,  is  per  se  no 
"evidence  like  all  ex-parte  decrees,  espe- 
*'  cially  as  in  this  instance  it  does  not  seem  that 
*'  the  decree  was  ever  executed."  It  is  not 
the  business  of  the  Court  which  has  to  deal 
with  facts  to  take  up  seriatim,  one  by  one, 
the  different  portions  of  the  evidence ;  as  for 
example,  this  portion  which,  taken  by  itself, 
may  not  go  to  prove  anything.  What  the 
Court  has  to  do  is  to  take  the  evidence  in  all 
its  parts,  consider  the  bearing  which  one  part 
has  upon  the  other,  and  see  whether,  taking 
the  whole  together,  a  case  is  not  made  out. 
The  Subordinate  Judge  says  that  the  rent- 
decree  of  the  20th  July  1850  is  no  evidence 
of  proprietary  title  and  possession  in  1869. 
It  is  not  quite  clear  what  he  means  by  this 
expression.  If  the  q\iestion  was  whether,  in 
a  suit  brought  in  1869,  there  was  evidence  of 
right  of  property  and  possession  being  exer- 
cised by  the  claimant  within  a  certain  period 
before  the  commencement  of  the  suit ;  surely 
a  rent-decree  obtained  in  1850,  ;and  another 
in  1867,  taken  together,  do  afford  strong 
evidence,  if  possession  is  not  shown  to  have 
been  intermediately  interrupted,  that  plaintiff 
had  been  exercising  rights  of  ownership  by 
receipt  of  rents  and  profits. 

The  Subordinate  Judge  uses  the  expression 
that  an  ex-parte  decree  is  per  se  no  evidence 
lilie  all  ex'parte  decrees.  If  he  means  to 
say  chat  a  defendant,  by  omitting  to  defend 
a  suit,  and  allowing  an  ex-parte  decree  to  be 
passed  against  him,  is  to  be  able  afterwards 
to  object  that  the  decree  so  passed  is  no  evi- 
dence, he  lays  down  a  doctrine  which  is  quite 
novel  and,  we  need  hardly  say,  entirely 
erroneous. 

Again,  in  another  place,  where  he  is  deal- 
ing with  the  kubooleut  adduced  by  the 
plaintiff,  the  Subordinate  Judge  says: 
"But  when  Raj  Narain  and  Radhanath  or 
"  their  representatives  quarrel  for  shares  like 
"  they  have  now  done,  the  kubooleut  is  not 
"good  evidence  in  their  case.  They  must, 
"independent  of  the  kubooleut,  and  with- 
"out  reference  to  it,  show  what  was  the 
"  agreement  between  themselves,  and  in 
"what  manner  they  held  the  land.  It  is 
"doubtful  whether  Radhanath  was  actu- 
''ally  present  before  the  zemindar;  it  was 
"  Raj  Narain  who  did  all  the  work  both  be- 
"fore  the  Court  and  before  the  zemindar. 
"  The  kubooleut  in  the  names  of  Raj  Narain 
"  and  Radhanath  is  easily  explained.  Zemin- 
"dars  generally  like  to  have  the  names  of 
*'  more  than  one  tenant,  for  in  that  case  they 
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^'are  more  sure  of  recovering  the  rent;  and 
''  Raj  Narain,  who  was  involved  in  the  re- 
"  snmption-suit  with  the  zemindar,  was  oblig- 
"  ed  to  (agree  to  any  terms  of  the  zemin- 
**  dar/'  So  that,  having  set  aside  the  kaboo- 
leot  as  being  no  evidence  in  the  case,  the 
Subordinate  Judge  starts  with  another  novel 
theory.  Notwithstanding  that  the  signature 
of  Radhanath  appeared  in  the  kubooleut, 
he  supposes  that  he  was  not  a  party  to  it,  and 
that  his  name  appeared,  because  zemindars 
like  to  have  the  names  of  more  than  one 
tenant  in  the  kubooleut. 

Again  the  Subordinate  Judge  says :  "  As 
"to  the  report  of  the  Civil  Court  Ameen,  who 
*'  was  deputed  to  compare  the  land  with  the 
''plaint,  butwarra,  and  the  resumption-suit 
"boundary.     But  the  Ameen's  report  is  ab 
**  initio  no  evidence,   for  the   basis  of  his 
''report   are  the  butwarra  and    resumption 
"  papers,  and  I  have  already  shown  that  the 
"  butwarranama  was  not  considered  by  the 
"parties  themselves  as  an  important  docu- 
•*ment,'*  and  so  on.     Now  he  first  slates  that 
the  Ameen  *was  instructed  to  compare  the 
land  with  the  plaint,  butwarra,  and  resump- 
tion-suit boundary,  and  then  he  says  that,  be- 
cause the  Ameen's  report  is  based  upon  but- 
warra and  resumption  papers,  therefore  it  is 
no  evidence.     Now  an  Ameen *s  report  is  by 
law  evidence  upon  whatever  materials  it  is 
based.     Of  course  it  will  have  more  or  less 
weight  with  the  Court  to  which  it  is  submit- 
ted according  as  the  basis  of  it  is  more  or 
less  reasonable  and  valid,  but  to  say  that  an 
Ameen's  report  is  ab  initio  void,  because  it  is 
based  upon  butwarra  and  resumption  papers 
referred  to  him,  is  a  dictum  entirely  unwarrant- 
able.    This  being  so,  the  judgment  of  the 
Court  below  appears  to  us  to  be  perversely 
wrong.     It  is  impossible  for  us  sitting  here 
in  special  appeal  to  substitute  a  finding  of 
our  own  on  the  evidence  for  that  of  the  Lower 
Appellate  Court.     Much  as  we  may  regret 
taking  such  a  course,  we  can  do  nothing  more 
than  remand  the  case  to  that  Court  for  a 
fresh  finding  on  the  evidence.     If  the  Subor- 
dinate Judge  who  has  twice  decided   this 
appeal  had  been  at  Tipperah,  it  would  have 
been   our  duty  to   direct    that   the   appeal 
should,  in  this  case,  be  tried  by  another  judi- 
cial officer.     Under  the  circumstances,  how- 
ever,  it  is  not   necessary   that  we   should 
make  any  order  in  that  respect. 


The  ist  March  1873. 

Present  : 

The  Hon^le  Dwarkanath  Mitter  and  £.  G 

Birch,  Judges. 

Court  Fees'  Act  (VII.  of  1670).  a.  ta— AmmI^ 
Act  VIII.  of  z8S9^  a.  56. 

Case  No.  998  of  1872. 

Special  Appeal  from  a  decision  passed  ( 
the  Officiating  Judge  of  Dacca^  dated  A 
2£th  May  tSja^  affirming  a  decision  ^ 
the  Moonsiff  of  Nesragunge^  dated  A 
2yth  April  iSys. 

Gunga  Monee  Chowdhrain  (Plaintiff), 

Appellant,  ^ 

versus  | 

Gopal  Ch  under  Roy  and   another      | 
(Defendants),  Respondents. 


Baboos  Doorga  Mohun  Doss  and  Cii 
Madhub  Ghose  for  AppellanL 

Baboos  Romesh  Chunder  Mitter  and 
Mohun  Doss  for  Respondents. 


S.  13  of  the  Court  Fees  Act  does  not 
party  from  appealing  to  the  High  Court  uaid^s.; 
Civil  Procedure  Code,  and  urging  that  the  Court  off 
instance  was  wrong  as  to  the  particular  article  of  I 
schedule  of  fees  by  which  the  caue  was  governed. 

Mitter,  J. — We  are  of  opinion  that 
preliminary  objection  based  on  the  provisii 
of  section  1 2  of  the  Court  Fees*  Act  must: 
Of  course  it  is  not  open  to  the  a} 
under  that  section  to  dispute  the  con 
of  the  Moonsiff 's  finding  on  the  questicHi 
valuation.     But  there  is  nothing  in  that 
tion  to  prevent  him  from  appealing  to 
Court  under  the  provisions  of  the  36th  s< 
of  the  Code  of  Civil  Procedure,  and 
urging  that  the  Moonsiff  was  wrong  in 
ing  that  the  case  was  not  governed  by 
provisions  of  article  5,  section  1 7,  Schedi 
II.  of  the  Court  Fees  Act. 

We  have  heard  the  plaint,  and  we 
Utile  hesitation  in  saying  that  no  con! 
tial  relief  has  been  asked  for  by  it.    All 
the  plaintiff  prayed  for  was  that  it  shoold 
declared  that  the  will  propounded  by 
w^as   a  genuine  and  valid  instrument, 
that  the  Judge  who  decided  the  case  ui 
Act  XXVII.  of  i860  was  wrong  in 
at  a  contrary  conclusion.     That  no 
quential  relief  of  any  kind  whatever  has 
asked  for  is  quite  clear  from  the  face  ths 
plaintiff  would  not  be  entitled  to  execute 
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decree  that  might  be  passed  in  her  favor  on 
the  plaint  filed  by  her. 

I-  Mach  stress  has  been  laid  bj  the  pleader 
■Of  the  respondent  upon  two  cases,  one 
ieported  in  page  214,  and  the  other  in  page 
I59,  of  the  Weekly  Reporter,  Volume  XVI. 
|bt  it  appears  that  the  learned  Judges  who 
lecided  those  cases  held  that  the  plaintiffs  in 
ttiose  suits  had  actually  prayed  for  certain 
bonseqaential  reliefs,  and  that,  therefor^,  the 
ints  filed  by  them  ought  not  to  have  been 
'osaed  on  a  stamp  of  ten  rupees  only. 

In  the  present  case,  no  such  relief  appears 

have  been  asked  for,  and  we  therefore 

Id  that  the  lower  Courts  were  wrong    in 

jecting    the    plaintiff's    claim    upon    the 

>unds  mentioned  in  their  decision. 

Tne  salt  is  accordingly  remanded  to  the 
^rt  of  first  instance  for  trial  on  the  merits. 

No  order  as  to  costs. 


) 


The  1st  March  1873. 
Present : 


rHoQ'ble  J.  B.  Phear  and  W.  Ainslie, 
Judges. 
^  Bjectment—Teaant  Rights. 

Case  No.  518  of  1872. 

IlkHTMi/  Appeal  from  a  d^fision  passed  by  the 
ij^dge  0/  Sarun,  daUd  the  jolh  December 
\,iSji^  reversing  a  decision  0/  the  Moonsiff 
\ef  M^tetharecy  doled  the  16 th  June  1871. 

^aikh  Wallah  Ali  (Plaintiff),  Appellant, 

versus 

ukh  Golam  Gdus  (Defendant),  Respondent, 

^os    Mohesh  •  Ch under    Chowdhry    and 
'iopal  Chunder  Mookerjee  for  Appellant. 

moonshee  Mahomed  Yusuf  for  Respondent. 

j^awnipdar  suiag^  for  ejectment,  who  admits  that  the 
padant  has  been  his  tenant,  cannot  succeed  upon  any 
fcrj^round  than  that  the  period  of  tenancy  has 
ipsed  or  in  some  way  terminated. 

■%«ir,  J. — It  appears  to  us  that  the  deci- 

of  the  Court  below  is  correct.     The 

ff  sues  to  eject  the  ryot  from  his  hold- 

#4naitiing  that  he  is  a  ryot,  but  alleging 

h^  held  only  for  a  limited  term  of  years 

u%  poitah,  and  that  that  term  had  come 


The  defendant  totally  denies  having  given 
the  kubooleut  which  the  plaintiff  states  that 
he  had  given,  and  sets  up  that  he  had  ac- 
quired a  right  of  occupancy. 

It  appears  that  the  plaintiff  failed  to  prove 
the  kubooleut ;  and  on  that  ground  the  Lower 
Appellate  Court  has  come  to  the  conclusion 
that  the  plaintiff's  claim  fails. 

It  has  been  urged  before  us  very  forcibly 
that  the  defendant  also  failed  to  prove  his 
right  of  occupancy,  and  that  because  he  had 
set  up  this  right  against  the  plaintiff's  claim, 
and  had  failed  to  prove  it,  therefore  the  plaint- 
iff was  entitled  to  recover  immediate  posses- 
sion of  the  land. 

It  appears  to  us  that  there  is  no  authority 
for  this  position.  Neither  the  case  reported 
in  the  12  Weekly  Reporter,  page  404,  oor 
that  in  the  2  Bengal  Law  Reports,  page  128, 
seems  to  be  in  point.  It  is  nowhere,  as  far 
as  we  know,  laid  down  that  a  zemindar  com- 
ing into  Court,  and  admitting  that  the  defend- 
ant has  been  his  tenant,  can  succeedin  eject- 
ing him  upon  any  other  ground  than  that  the 
period  of  tenancy  has  elapsed  or  in  some  way 
terminated.  The  plaintiff  here  only  sought  to 
prove  one  mode  of  termination  of  the  tenancy, 
and  in  that  he  failed.  It  seems  to  us  that 
there  is  nothing  whatever  in  ihe  case  to 
afford  even  a  suggestion  in  favor  of  the  plaint- 
iff upon  any  other  ground  The  defence  set 
up  was  not  such  as  to  relieve  him  from  the 
obligation  of  proving  his  case,  because  it  ad- 
mitted the  tenancy.  We  think  the  appeal 
must  be  dismissed  with  costs. 


The  ist  March  1873. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslfe, 

Judges, 

Maths— Mohunts—Succession-^Iaheritaace. 
Case  No.  282  of  187c. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Sarun,  dated 
the  2Sth  September/ 87 r. 

Gossain  Dowlut  Geer  (Plaintiff),  Appellant, 

versus 

Bissessur  Geer  (Defendant),  Respondent. 

Mr.  R.  T.  Allan  and  Baboos  Unnoda 
Per  shad  Banerjee,  Aubinash  Chunder 
Banerjee,  and  Rughoobuns  Sahoy  for 
Appeitant. 
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Mr,  y,  T.  Woodrofft,  Baboo  Mohesh 
Chunder  Chowdhry,  and  Moonshee  Maho- 
med Fusu/ for  Respondent. 

The  general  principle  regfulating  the  devolution  oF 
property  belonging  to  a  math,  on  the  death  of  the 
mohunt,  is  that  a  virtuous  pupil  takes  the  property. 
In  some  instances  the  mohuntship  descends  to  a  person- 
al heir,  and  in  others  to  a  successor  a[)pointed  by  the 
existing  mohunt ;  but  the  ordinary  rule  is  that  maths  of 
the  same  sect  in  a  district,  or  having  a  common  origin, 
are  associated  together,  and  on  the  occasion  of  the  death 
of^ne  mohunt,  the  others  assemble  to  elect  a  successor, 
either  out  of  the  disciples  of  the  deceased,  or  from  those 
of  another  mohunt. 

PJuar^  J. — A  FEW  prefatory  words  are 
necessary  to  explain  the  view  which  we  take 
of  the  present  condition  of  this  case. 

In  most  of  the  many  sects  into  which  the 
followers  of  Hinduism  are  divided,  there 
apparently  exists  a  clerical  class,  which  is 
commonly  separated  into  two  orders,  namely 
(in  European  phraseology),  the  monastic  or 
ascetic  and  the .  secular.  The  first  of  these 
is  celibate,  and  in  a  great  degree  erratic  and 
mendicant,  but  has  anchorage  places  and  head- 
quarters in  the  maths.  The  typical  math 
consists  of  an  endowed  temple,  or  shrine 
with  a  dwelling-place  for  a  superior  (the 
mohunt)  and  his  disciples  (chelas).  The 
endowment  of  a  math*  is  either  the  result  of 

•  The  meaning  of  the  private  dedication,  or 
word  math  seems  to  be  is  a  grant  made  by, 
cell  of  a  hermit.  ^^^    ^^^     institution 

itself  is  a  kind  of  ofFshoot  from,  an  already 
existing  wealthy  math.  The  property  is  not 
generally  very  large,  though  in  exceptional 
cases  it  is  so ;  and  in  some  maths  the  mohunts 
either  by  decline  from  the  strict  path  of 
sanctity  originally  marked  out  for  them,  or 
even  in  prosecution  of  the  founder's  purpose, 
make  the  acquirement  of  wealth  by  trade 
their  great  object.  And  where  the  math 
professes  any  special  element  of  popularity, 
the  daily  offerings  and  alms  given  by  the 
pious  in  the  shape  of  rice,  dll,  plantains, 
&c.,  afford  alone  a  sufficient  source  of  main- 
tenance. By  devoting  himself  to  a  religious 
life,  the  mohunt  probably  severed  himself 
from  all  such  worldly  possessions  as  he  might 
otherwise  be  entitled  to  as  an  ordinary  mem- 
ber of  society.  He  became  thenceforward 
theoretically  dead  to  the  world.  And  even  if 
he  afterwards  irregularly  continues  in  the 
enjoyment  of  such  property,  it  would,  on  his 
actual  death,  %o  to  bis  personal  heirs  (S.  D.  A., 
1853,  page  1089).  But  it  is  otherwise 
with  regard  to  the  property  of  the  mohunt- 
ship or  math.  The  Hindu  law  recognizes 
a  special  devolution  of  the  property  belong- 
ing to  a  math  upon  the  occasion  of  the  death 


of  the  mohunt.  The  geperal  principle  app!icft<^ 
ble  to  different  cases  of  religious  devotees i 
to  be  found  in  the  Mitakshara,  Chapter 
section  8,  slokes  1-6,  and  the  reason  for  it 
somewhat  quaintly  explained  in  slokes  7 
8.     The  principle,  however,  so  far  as  it  affi 
maths,  is  shortly  this,  namely,  *'a  vt 
pupil   takes  the  property."     And  the 
maxim  of  law  is   given    in   the   Vya 
Mayukha,  Chapter  IV.,  section  8,  clause  1 
Dayabhaga,   Chapter  IX.,  section   6,  si 
35 ;  and  Colebrooke*s  Digest,  Book  V^  Cf 
ter    VIII.,    section    2,   text    4S^ — *^*  ^ 
commentaries  attributing  the  original  p 
to     Yajnyavalcya.       But      the      parti 
mode   in    which   the   virtuous  pupil,   u 
not  merely  a  chela,  but  a  shishya,  fittest 
succeed,  is  ascertained  or  selected  is 
either  of  express  direction  on  the  part  of 
founder  or  of  custom  in  the  case  of 
foundation.    (See  cases  quoted  at  length 
Shamachurn    Sircar's   Vyavastha    D 
page   317,  et  seq.;  and  Marsh.,  page  58 
There  are  instances  of  maths  in  which 
mohuntship  descends  to  a  personal  heir 
the  deceased ;  and  others  in  which  the 
ing   mohunt   alone  appoints  his  su 
(Greedharee    Doss    vs,   Nunkisbore 
Marsh.,  573),  but  the  ordinary  rule  is 
the  maths  of  the  same   sect  in  a  di 
or  maths  having  a  common  origin^  are 
ciated     together — ^the    mohunts     of 
acknowledging  one  of  their  number  (w 
for  some  reason  pre-eminent)  as  a  head ; 
on  the  occasion  of  the  death  of  one,  the 
assemble  to  elect  a  successor  out  of  the 
or  disciples  of  the  deceased,  if  possibl 
there  be  none  of  them  qualified,  then 
the  chelas  of   another  mohunt.     After 
election  the  chosen  disciple  is  installed 
the  guddi  of  his  predecessor  with  much 
mony  (Religion  of  Hindus,  H.  H.  Wl! 
page  51). 

» 

In  the  present  case  ^he  plaintiff 
his  guardian  alleges  in  substance  that 
is  the  duly-constituted  successor  to  0 
Buldeo  Geer,  deceased,  lately  mohunt 
Math  Rattanpoora.  He  complains  that 
defendant  wrongly  obtained  a  certificate 
administration  of  the  math  property  on 
death  of  Buldeo  Geer,  and  he  seeks 
recover  that  property  from  him.  The  defcnJ| 
ant  denies  that  the  plaintiff  is  rightful  sflQj 
cessor  to  Buldeo  Geer  as  alleged.  It  apperi 
that  several  successions  to  the  mohuntfa 
of  Rattanpoora  have  taken  place  withiaj 
not  very  lengthened  period  of  yearSt  but  m 
evidence  has  been  given  by  either  paiQ 
tending  to  show  any  rule  according  to  wttd 

h 


fS^} 


Cwtl 


TMX   WXSKLT   RXPORTXR. 


Rulings* 


2lf 


I  appointment  or  selection  of  the  successor 
each  occasion  has  in  fact  been  made. 
\n  fonn,  the  main  issue  which  has  been 
EDed  between  the  parties  is  exceedingly 
ipte,  naaiely,  '*  Is  the  plaintiff  the  chela 
disciple  of  the  late  Buldeo  Geer/'  and  this 
fcs  not,  at  first  sight,  seem  to  necessitate  an 
[Diry  as  to  the  proper  mode  in  which 
Accessor  to  the  mohuntship  should  be 
istitoted  ;  and  no  such  inquiry  has  been 
de  at  this  trial.  Yet  a  little  consideration 
ds  to  the  conclusion,  that  the  parties 
\  disputing  not  only  as  to  whether  the 
Intiff  was  ever  made  a  chela  of  Buldeo 
1^  at  all,  but  also  as  to  whether,  if  so 
de,  he  was  made  or  had  become  such  a 
ibi  as  to  be  entitled  to  succeed  his  late 
per  in  the  mohuntship. 
^deed,  the  first  and  principal  question 
t^  appears  to  arise  in  this  suit  is, 
jtt,  if  any,  is  the  rule  prescribed  by  the 
iider  of  the  math;  and  if  none,  what  is 
[custom  or  usage  followed  at  this  math 
^i^;ard  to  the  selection  and  appointment 
1^  successor  to  a  deceased  mohunt.  Until 
is  judicially  ascertained  (for  the 
ies  are  not  in  accord  with  regard  to  it), 
ms  useless  to  inquire  into  the  facts  of 
ion  which  occurred.  But  no  issue  to 
effect  has  bee  n  expressly  framed  between 
\  parties.  Nor  has  any  such  issue 
lift  in  substance  tried  in  the  Court  below. 

0  the  evidence  on  the  record  is  not 
klcient  to  enable  us  to  determine  the  ques- 
|.  Under  these  circumstances,  we  think 
febt  to  put  the  above  question  into  the 
B  of  an  issue  for  trial  by  the  lower 
brt,  and  we  refer  the  same  to  that  Court. 
br  the  trial  of  the  issue,  the  lower  Court 

1  return  its  finding  on  the  issue  to  this 
bit  together  with  the  evidence. 


The  3rd  March  1873. 

^  Present: 

e   Hon'ble  J.  B.  Phear  and   W.  Ainslie, 

Judges. 

Idence — Omiasion— MokurrureeTenure — Res 
Judicata— Juiisdiction. 

i  Case  No.  288  of  1872. 

)kctal  Appeal  from  a  decision  passed  by 
0^  Judge  of  Tirhooi,  dated  the  2gth 
^nne  tSjt^  reversing  a  decision  of  the 
\0toonsiff  of  MozuffurporCy  dated  the  22nd 
^tbru€Lry  tSyi. 

VoL  XIX. 


Meer  Babur  Ali  and  another  (Plaintiffs), 

Appellants^ 

versus 

Sheikh  Dowlut  Ali  and  others  (some  of 
the  Defendants),  Respondents, 

Baboo  Debendro  Narain  Bose  for  Appellants. 

Mr,  C  Gregory  and  Moonshee  Mahomed 
Yusufioi  Respondents. 

In  a  suit  to  hold  certain  lands  on  a  mokurruree  tenure, 
the  Lower  Appellate  Court  was  of  opinion  that  plaintiff 
would  have  established  his  case  but  for  his  omission, 
on  a  former  occasion,  when  examined  as  a  witness  in  a 
suit  betwee  n  third  parties,  to  make  any  mention  of  the 
mokurruree : 

Held  that  the  Judge  had  $i:iven  undue  importance  to 
the  omission  which  occurred  under  drcumstances  not 
naturally  or  necessarily  calling  for  mention  of  the 
mokurruree : 

Held  that  the  fact  of  this  mokurruree  tenure,  when 
previously  set  up  by  this  plaintiff  in  answer  to  a  rent* 
claim,  having  been  disbelieved  by  the  Collector,  did 
not  constitute  a  res  judicata,  as  between  the  parties 
with  reirard  to  the  mokurruree  right,  which  the  Collector 
had  no  jurisdiction  to  determine,  except  incidentally.  - 

Phear,  J, — In  this  case  the  Lower  Appel- 
late Court  expresses  its  opinion  that  the 
plaintiff  has  established  his  case,  unless  a 
statement  which  he  made  upon  oath  on  a 
former  occasion  is  to  be  taken  against  him.  In 
that  event,  however,  the  Judge  is  of  opinion 
that  that  statement  weighs  so  heavily  against 
his  present  claim  as  to  oblige  the  Lower 
Appellate  Court  to  dismiss  it. 

The  Judge  has  received  this  evidence,  and, 
according  to  this  view,  dismissed  the  plain* 
tiff's  suit. 

The  essence  of  the  whole  matter  is  shortly 
this,  namely:  That,  in  the  present  salt, 
the  plaintiff  claims  to  hold  certain  land  on 
a  mokurruree  tenure,  and  on  the  former  occa- 
sion when  he  was  examined  as  a  witness  \ii 
a  suit  for  assessment  of  mesne-profits  bee 
tween  third  parties,  he  stated  various  facts 
with  regard  to  the  land  which  be  then  cul- 
tivated and  still  cultivates,  but  omitted  to 
say  anything  about  holding  any  portion  of 
it  on  a  mokurruree  tenure.  The  Judge 
thinks  that  his  omission  on  that  occasion  to 
say  anything  of  the  mokurruree  raises  so 
strong  an  inference,  that  he  had  not  at  that 
time  any  mokurruree  as  to  overweigh  the 
whole  of  the  case  which  he  has  been  able  to 
make  in  this  suit  in  support  of  this  mokur- 
ruree. 

It  appears  to  us  that  the  Judge  has  given 
an  undue  importance  to  the  omission  in  the 
plaintiff's  former  statement  of  any  men- 
tion of  the  mokurruree.  The  circumstances 
under  which  that  statement  was  made  do 
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not  appear  to  have  been  such  as  aecessarily 
or  natarally  to  call  for  such  mention.  In- 
deed, if  he  had  mentioned  it,  there  might, 
we  think,  have  been  some  reason  to  say  that 
he  was  stating  facts  which  were  irrelevant 
to  the  purpose  oi  his  examination,  and  pos- 
sibly doing  so  for  some  ulterior  purpose.  It  is 
rather  hard  npon  him  that,  because  he  did 
not  say  that  which  it  does  not  now  appear 
there  was  any  cause  for  him  then  to  say, 
therefore  his  present  claim,  which  is,  as  the 
Judge  says,  otherwise  satisfactorily  made 
Out,  should  be  dismissed. 

It  has  further  been  urged  in  support  of  the 
judgment  of  the  Appellate  Court,  that  this 
matter  of  the  mokurruree  has  already  been 
finally  adjudicated  upon  by  a  competent 
Court,  for  it  appears  that,  on  a  former  occa- 
8IOII,  the  present  defendants  brought  a  suit 
against  the  present  plaintiff  for  arrears  of  rent, 
and  in  answer  to  the  claim  so  made,  the  present 
plaintiff  set  up  this  very  mokurruree  tenure 
now  in  question,  and  it  was  disbelieved 
by  the  Collector.  It  seems  to  us,  however, 
that  that  fact  does  not  constitute  a  res  judi- 
cata as  between  the  parties  with  regard  to 
the  mokurruree  right.  The  only  thing  that 
the  Collector  in  strictness  adjudicated  was 
that  a  certain  amount  of  rent  was  due  at 
that  time  from  the  present  plaintiff  to  the 
present  defendant.  He  had  no  jurisdiction 
to  determine  the  question  of  mokurruree  right 
between  the  parties  otherwise  than  so  far  as 
it  might  be  incidental  to  the  question  of  rent 
due  or  not  due,  which  was  before  him. 

On  the  whole,  then,  it  seems  to  us  that 
the  Lower  Appellate  Court  has  committed 
an  error  in  reversing  the  decision  of  the 
^rst  Court  for  the  reason  which  it  has  given. 
<We  think  the  appellant  ought  to  succeed, 
«nd  the  decree  of  the  Lower  Appellate  Court 
•hoald  be  reversed  with  costs. 


The  4th  March  1873. 

Present: 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

.Jjmalee  Proper^— Joint  Liability-^Mesne-pro- 

nts— Execution. 

'Regular  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  7'irhoot,  dated 
the  24th  January  iS'^i, 

Case  No.  52  of  1871. 


Ajoodhya  Doss  (Plaintiff),  Appellant, 

versus 

Lalljee  Paurey  (Defendant),  Rtspotdetii, 

Messrs,    C   Piffard  and    C.    Gregory 
Moonshee  Mahomed  Yusufixx  Ap] 

Baboos  Nil  Madhub  Bose,  Bhowan££  CI 
Dut/,  Luckhee   Churn  Bose,   and   j 
Sen  Singh  for  Respondent. 

Cases  Nos.  97  and  102  of  1871. 

Jhoonkee  Paurey  and  others  (Defendant 

Appellants, 

versus 

Ajoodhya  Doss  (Plaintiff),  Respondent* 

Mr.   R.  E.    Twidale  and   Baboos   Ri 
Chunder  Mitier  and  Nil  Madhub 
for  Appellants. 

Mr.  C.  Piffard,  Mr.  C.  Gregory,  and  Jftf 
shee  Mahomed  Fusu/iox  Respondeat 

In   a  suit  to  recover  possession  of  land  from 
ijmalee    enjoyment  of    which    plaintiff   had  beea 
eluded  by  tne  joint  action  of  all  thedefetadants  vfeol 
divided  the  property  between  themselves^  held  dBt( 
defendants  were  all  equally  responsible  for  the  da 
sustained  by  the  plaintiff,  and  that  none  of  tbem 
restrict  their  liability  for  mesne-profits  to  tbal  p 
only  of  which  they  were  in  possession. 

Held  that  the  plaintiff  was  entitled  to  obtain  1 
proBts  up  to  such  time  as  he  should  ^et   real  and: 
stantial  possession  of  the  property  at  the  hands  oft 
defendants,  in  execution  of  his  decree. 

Phear,  J.— We  think  that  Mr.  Pii 
contention  is  founded  upon  a  correct 
and  that  the  amount  of  wassilat   foi 
awarded  to  his  client  must  be  restored. 

The  particular  objections  which  have 
raised  by  Baboo  Romesh  Chunder  MitterJ 
appeals  Nos.  52  and  102,  on  behalf  of 
maliks  of   putee   20   must,  we    think, 
The  substance  of  the  case  is,  that  all 
defendants,  together  by  their  joint 
excluded  the  plaintiff  from  ijmalee  enjoj 
of  the  land.    They   divided  the   pn 
between  themselves  to  the  exclusion  of 
plaintiff,     and    it    is  -the     result    of 
division  made  under  those  circumstances,! 
Baboo  Romesh  Chunder  Mitter's  clients 
now  in  exclusive  possession  of  putee  No. 
and  have  nothing  to  do  with  the  rest  of 
property.     It  seems  to  us  that  it  is  in 
degree  a  fallacious  argument  to  say  that, 
cause  they  are  thus  only  in  possession  ofjj 
portion  of  the  property,  it  is  only  in 
of  that  portion  of  the  property  that  tbef  < 
liable  to  the  plaintiff  for  mesne-profics. 


^3'i 


Cml 


THI  WEEKLY  REPORTBR. 


Rulings, 


219 


that  ihey  have  clearly  by  the  action 

have  taken  in   the   matter,   shut  the 

itifF  out  from  the  enjoyment  of  his  un- 

share  of  the  whole  property ;  and  as 

as  he  is  concerned,  they  must  be  held 

llj  responsible  with  the  rest  of  the  de- 

its  for  the  damage  which  he  has  there- 

tined.    And  as  to  the  plea  that  the 

iS*s  cause  of  action  is  barred,  it  appears 

tiiat  this  really  amounts,  when  looked 

to  an  objection  that  the  Court  below  has 

a  larger  sum  of  money  in  respect  of 

for  a  cause  of  action  which  was  not 

1,  than  it  should  have  done.     It  is  pos- 

that  in  the  estimate  of  the  mesne-profics 

the  enjoyment  of   which  the  plaintiff 

m  excluded  during  the  period  of  limit- 

the  lower  Court  has  given  some  item 

leys  and  profits  which  might  have,  in 

got  into  the  defendant's  hands  at  some 

antecedent  to  that   period.     But  there 

ling  brought  to  our  notice  which  shows 

^-that  actually  was  the  case.     And  it  is, 

ink,  quite  as  probable,  if  not  more  so  on 

which  have  been  disclosed,  that  the 

iant  actually  received    this  particular 

lof  money  within  the  period  of  limita- 

And  at  any  rate  it  does  not  appear  to 

we  should  be  doing  right  when  we 

lied  upon  in  regular  appeal  to  assess 

[damages  caused  to  the  plaintiff  by  the 

^fttl   acts  of   the  defendants — that  we 

be  doing  right  to  look  very  narrowly 

[•the  evidence  bearing  upon  such  a  point 

for  the  purpose  of  cutting  down  the 

It  which  the  lower  Court  has  arrived 

fihe  proper  assessment  of  damages.     It 

lin  that  the  item  which  it  is  said  the 

Court  has  wrongly  taken  into  account, 

it  was  barred,  was  an  item  of  money 

ing  to  the  plaintiff,  wrongly   appro- 

by  the  defendants. 

was  further  objected  that  the  plaintiff 
t' claim  mesne-profits  for  the  period  of 
tfoHowing  after  Sawun  127 1,  because  he 
Jssion  of  the  property  in  execution 
decree  at  that  date.     But  it  appears 
[■he'did  not  get  actual  enjoyment  of  the 
ty.    The  utmost  that  happened  was, 
the  officer  of  the  Court  put  him  into 
possession,  and  the  very  officer  who 
^io  says  that  the  ryots  were  prevented 
act  of  the  defendants  from  paying 
tents  to  the  plaintiff.     It  seems  to  us 
le  defendants  cannot  rightly  be  allowed 
that  that  which  was  wrongful  before 
:ree  was  rightful  after  the  decree,  and 
really  would  be  the  effect  of  our  uphold- 
118  part  of  Baboo  Romesh  Chunder's  ar-' 


gument.  It  seems  to  be  the  fact  that  the 
plaintiff  has  not  been  able  to  get  possessioa 
of  the  land  by  reason  of  the  conduct  of  the 
defendants.  As  we  understand  the  course 
of  this  suit,  the  plaintiff  is  entitled  to  obiain 
mesne-profits  up  to  such  ^ime  as  he  should 
get  real  and  substantial  possession  of  the 
property  at  the  hands  of  the  defendants. 
He  clearly  did  not,  according  to  any  evidence 
placed  before  us,  get  such  possession.  It 
lay  upon  the  defendants  to  give  him  posses- 
sion and  enjoyment,  and  if  they  have  doiie 
so,  they  could  very  easily  prove  the  fact. 
There  cannot  be  any  doubt,  as  we  apfuehdnd, 
that  the  contrary  is  the  case.  On  the  whole, 
then,  it  seems  to  us  that  these  objections  fail. 
The  plaintiff's  appeal  No.  52  of  1871  is 
decreed  with  costs,  and  the  defendants'  ap- 
peals Nos.  102  and  97  of  1871  dismissed 
with  costs. 


The  5th  MarcK  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontitex, 

Judges. 

Act  VIII.  of  1859,  8.  269— Execution-sale— E4- 
cum&ances— Pleadings. 

Case  No.  303  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  ef  Dinagepore, 
dated  the  2gth  August  i8y2. 

Sharoda  Pershad  MuUick,  manager  on  behalf 
of  Sreenath  Sandyal,  a  lunatic  (Decree- 
holder).  Appellant, 

versus 

Roy  Dhunput  Singh  Bahadoor  (Judgment- 
debtor),  Respondent, 

Mr,  J,  T,  Woodroffe  and  Baboos  Unnoda 
Pershad  Bansrjee  and  Ram  Churn  Mitter 
for  Appellant. 

Messrs.  G.  C,  Paul  and  R,  T,  Allan,  and 
Baboos  Sreenath  Doss,  Rash  Beharee 
Ghose,  and  Gooroo  Doss  Banerjee  for 
Respondent. 

M  obtained  a  decree  ag^ainst  J,  and,  10  •xecutioii, 
attoched  and  sold  his  lands  which  were  bought  hy  the 
decree-holder.  The  sale  was  confirmed,  and  writ  of 
possession  directed.  After  the  decree,  but  pnor  to  at- 
tachment, the  original  judgrment^ebtor  had  execute 
and  registered  a  putnee  pottah  forayanoasshareofone 
of  the  aemindaries  in  dispute,  and  granted  it  to  D,  who 
having  objected  under  s.  24^!,  Civil  Procedure  Cod^  to 
the  ^bove  sale,  an  order  was  made  that,  at  the  fame 
of  the  auction-aale,  it  should  be  proclaimed  that  D 
claimed  a  ptttncc  right.    This  was  accordingly  done. 
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Before  M  was  pot  into  mctual  possession,  she  was 
required  to  find  security.  Delaying^  to  do  this,  the 
lands  were  attached  and  sold  under  a  judgment  obtain- 
ed by  oAers  who  purchased  and  entered  on  possession. 
M  havinf;  furnished  security,  petitioned  to  be  put  in 
possession ;  but  her  petition  was  rejected.  She  then 
brought  a  suit  to  cancel  the  order  refusing;:  her  posses- 
sion. In  her  ptaint,  she  claimed  khas  possession  ;  but 
did  not  refer  to  the  putnee  claimed  by  D.  Her  plaint 
was  decreed,  the  decree  was  appealed,  and  it  was  nnally 
upheld  by  the  Privy  Council ;  out,  throughout  the  liti- 
gation, no  issue  was  raided  as  to  the  putnee.  In  pro- 
ceeding to  execute  the  decree,  M  claimed  actual  pos- 
session. Before  process  had  been  issued,  D  objected 
to  khas  possession  being  given  of  his  putnee  raousah. 
The  Sub>Judge  ruled  that  the  objection  fell  within  the 
spirit  of  Act  VIII.  of  1S59,  s.  269: 

Held  that  s.  269  did  not  apply,  inasmuch  as  no  at- 
tempt had  been  made  to  deliver  possession  ;  but  that 
jurisdiction  was  not  therefore  barred : 

Hbld  that  the  only  intention  of  the  decree  was  to 


zemindaries  in  dispute  was  granted  in 
to  the  defendant  Dhunput  Singh,  who  is 
of  the  respondents  in  this  appeal. 

This  putnee  pottah  was  executed  after 
decree  obtained  by  Mookta  Kesbee 
the  Court  of  East  Burdwan,  but  prior  to  1 
attachment  under  such  decree  of  the 
ment-debtor*s  estate  in  Dinagepore. 

In  the  judgment  in  execution  now 
from,  it  is  stated  that  ''there  are  oral 
"  documentary  proofs  to  show  that  Dhi 
''  Singh  has  ever  since  been  in  poss< 
*'  the  putnee."     However  this  may  be, 
put  Singh  objected  under  section  246  toi 
sale  under  Mookta  Keshee  Debee's 
and  an  order  was  made  on  such  obji 


'^""'r?^"^"rty'"w^l,fil"'exVu5i^J:^^^^^^^^^        I  and  dated  the  and  of  September-  .865, 

decree,  aft 


when  the  property  was  sold  in  execution  ot  her  ongii 

tter  proclamation  of  D's  claim,   and  that  she 
was  not  entitled  to  khas  possession  : 

HbCd  that,  if  plaintiff  wanted  a  declaration  as  to  the 
invalidity  of  the  alleged  |>utnee,  she  ought  to  have 
stated  her  intention  unambiguously  in  her  plaint. 

Panii/ex,  J, — f  his  is  a  regular  appeal  in 
the  execution  department.  The  earlier  facts 
of  the  case  are  shortly  stated  in  the  judgment 
of  the  Privy  Council  delivered  on  the  3rd  of 
February  1872  in  the  suit  as  follows: — 

Mookta  Keshee  Debee,  the  manager  of  the 
estate  of  her  husband,  a  lunatic  (of  which 
the  appellant  is  now  manager),  obtained  a 
decree  (30th  July  1861)  in  the  Zillah  Court 
of  East  Burdwan  against  Judoo  Nath  Sandyal 
ior  upwards  of  two  lakhs  of  rupees. 

Proceedings  were  taken  to  obtain  execu- 
tion of  the  decree  on  the  defendant's  property 
within  the  jurisdiction  of  the  Zillah  Court  of 
Dinagepore. 

In  March  1864,  a  certificate  and  other 
papers  were  sent  by  the  Judge  of  East 
Burdwan  to  the  Judge  of  Dinagepore,  and 
sometime  afterwards,  the  Judge  of  Dinage- 
pore attached  the  lands  of  the  defendant  in 
his  zillah,  which  formed  the  subject  of  the 
suit,  and  against  which  execution  is  now 
sought. 

On  the  24th  of  June  1865,  another  certi- 
ficate was  sent  from  the  Judge  of  Burdwan, 
and,  on  the  4th  of  September  1865,  the  lands 
of  the  defendant  were  sold  under  the  decree 
to  Mookta  Keshee  Debee,  ihe  decree-holder, 
and  by  an  order  of  the  Judge  of  Dinagepore 
of  the  4th  of  December  1865,  the  sale  was 
confirmed,  and  a  writ  of  possession  directed. 


days  prior  to  such  sale.     That  order 
has  been  read  to  us  was  in  these 
"  At  the  time  of  auction-sale,  let  it  be 
claimed  that  Dhunput  claims  a  putnee 

At  the  sale  referred  to  by  the  Privy 
cil,  such  proclamation  was  accordingly 
Resuming  the  statement  in  the  jadj 
of   the  Privy  Council,  it  appears  that 
Judge  of  Dinagepore,  in  pursuance 
order  of  the  Judge  of    Burdwan,   reqi 
Mookta  Keshee  Debee  to  give  sect 
the  proceeds  of  the  sale  before  he 
allow  actual  possession  to  be  given  to 
Several  months  elapsed  before  she  found! 
security,  and  meanwhile  the  present 
ents,    by    orders  of    the   Zillah  Jud| 
Dinagepore,  obtained  attachment  and 
the  same  lands  under  a  judgment  ol 
by  them  against  the  same  debtor;  and  oaj 
6ih  of  January  1866,  the  lands  were 
execution  of  iheir  decree,  and  purchs 
themselves,  and  possession  afterwards 
to  them. 

On  the  application  by  the  respondent 
possession  under  their  purchase,  the 
lant  objected,  but  the  Judge  of  Dins 
on  the  19th  of  June  1866,  made  an 
directing  possession  to  be  given  to 
spondents.     Subsequently,  the  appellaDtl 
ing  furnished  sufficient  security,  pctit^ 
the  Court  of  Dinagepore  to  be  put  in 
sion  under  her  purchase  of  the  4th  of 
tember  1865.     But,  on  the  28th  of 
1866,  the  Judge  of  Dinagepore  rejected 
petition  on  the  ground  that  possession 
It  is  necessary  here  to  interpose  certain  I  already  been  given  to  the  respondents  by 


facts  which  were  not  brought  to  the  notice 
of  the  Privy  Council. 

Konuck  Monee,  the  original  judgment- 
debtor,  had  executed  a  putnee  pottah,  dated 
and  registered  the  i6th  of  December  1861, 
.whereby   a   3-annas  share  of  pne  of  the 


order  of  the  19th  of  June  1866. 

Under  this  state  of  circumstances, 
appellant  instituted  the  suit  in  the  ex< 
stage  of  which  this  appeal  arises. 

The  appellant,  although  she  mud 
had  complete  notipe  of   Dhunput 
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iin  to  the  putnee,  and  of  the  order  of  the 
pof  September  1865  directing  proclama- 
II  of  such  claim  to  be  made  at  the  sale  at 
^  she  purchased,  did  not  by  her  plaint 
^  to  impeach  the  patnee,  or  to  set  aside 
border  of  the  2nd  of  September  1865. 
|(did  claim  possession  by  setting  aside  the 
9ers  of  the  19th  .of  June  and  2  8ih  of 
ber  1 866,  and  stated  in  her  plaint  that 
in  consequence  of  the  order  of  the 
December  1866  thai  her  suit  was  in- 
d  to  cancel  the  same,  and  she  express- 
ated  that  her  cause  of  action  accrued 
e  28th  of  December  1866. 
is  true  that  in  her  plaint  she  states  that 
suit  was  brought  for  khas  or  direct  pos- 
'  a,  but  not  the  sHghtest  reference  is 
to  the  putnee  claimed  by  Dhunput 
h. 

plaint  was  filed  on  the  8th  of  Feb- 
1867 ;  and  on  the  23rd  of  March  1867, 
Q  statements  were  put  in  on  behalf  of 
plaintiff  and  the  respondents  respectively, 
her  written  statement,  the  plaintiff  did 
to  Dhunput  Singh's  claim  to  a  putnee 
to  his  objection  in  1:^65,  under  section 
and  stated  that  "  the  objection  having 
rejected,  the  sale  was  effected,"  which 
certainly  not  a  true  description  of  the 
of  the  2nd  September  1865. 
the  end  of  the  written  statement,  the 
tiff  stated  in  a  vague  way  *'  that  the  said 
jections  based  upon  fraud  and  chicanery 
rejected.  Therefore,  I  am  fully  en- 
d  to  obtain  khas  possession." 
e  pleaders  of  both  parties  were  examin- 
the  2  5th  of  March  1867.  The  plaint- 
pleader  did  not  refer  to  the  putnee,  but 
that  his  client  purchased  *'  the  right " 
the  jadgment'debtor  '*  in  the  zemindaree 
Joit,"  and  after  referring  to  the  order  of 
23th  of  December  1866,  stated  that  the 
was  to  set  aside  that  order,  and  thus  to 
in  khas  possession. 

o  issue  was  raised  as  to  the  validity  of 
alleged  putnee ;  only  one  issue  was 
d  on  the  25th  of  March,  namely :  **  Can 
summary  orders  of  19th  of  June  and 
th  December  1866  be  annulled,  the 
iaii\tiff's  purchase  upheld,  and  she  placed 
possession/' 
The  case  was  then  adjourned  until  the 
Rh  of  April,  when  the  parties  were  required 
f  adduce  all  their  proofs. 
[7he  decree  dated  the  nth  of  April  1S67 
ll^  the  order  of  the  28th  of  December 
166,  and  that  '*  hence  this  suit  for  khas 
b^t  possession,"  and  ordered  "  that  the 
tot  be  decreed  in  favor  of  the  plaintiff  ; 


'^  that  the  two  summary  orders  of  the  19th 
"  of  June  and  the  28th  of  December  1866 
"  be  set  aside  ;  that  the  female  plaintiff's 
'^  purchase  to  the  extent  of  the  properties 
"  purchased  by  her  stand  good  ;  that  she  do 
"  get  possession  of  the  said  properties." 
This  decree  was  reversed  by  a  Division 
Bench  of  this  Court,  but  the  Privy  Council, 
in  the  judgment  before  referred  to,  reversed  ' 
the  last  •mentioned  decree,  and  directed  that 
the  decree  of  the  nth  of  April  1667  should 
be  executed. 

Throughout  the  whole  course  of  the  liti- 
gation, it  is  clear  that,  except  in  .a  very 
imperfect  way  in  the  plaintiff's  written  state- 
ment at  a  date  when  the  respondents  could 
not  take  any  notice  thereof  in  reply,  no  issue 
was  raised,  no  evidence  taken,  nor  any 
reference  whatever  made  to  the  alleged 
putnee.  The  claim  was  a  claim  for  posses- 
sion of  a  purchased  share  of  zemindaries. 
The  suit  was  valued  as  one  for  the  zemin- 
dary  title,  that  is  to  say,  at  three  times  the 
sudder  jumma;  such  valuation  would  not 
cover  the  putnee  which  bore  a  high  rental, 
and  for  which  a  bonus  was  paid,  and  the 
only  apparent  object  of  the  suit  was  to  place 
the  parties  in  the  same  position  as  if  the 
orders  of  the  19th  of  June  and  28th  of 
December  1866  had  nev/sr  been  made  ;  and 
as  if  the  sale  of  September  4th,  1865,  at 
which  the  proclamation  was  made  of  the 
claim  to  the  alleged  putnee  had  been  in  due 
course  confirmed. 

In  proceeding  to  execute  the  decree  of 
the  nth  of  April  1867,  as  directed  by  the 
Privy  Council,  the  appellant  claimed  to  be 
put  into  actual  possession  of  the  shares  in 
the  zemindaries  which  had  been  the  subject 
of  the  suit. 

Upon  the  filing  of  appellant's  application, 
and  before  any  process  had  been  issued  by  the 
Court,  Dhunput  Singh  presented  a  petition 
ojecting  to  khas  possession  being  given  to 
the  appellant  of  the  mouzah  affected  by  his 
alleged  putnee. 

The  appellant  objected  that  Dhunput  Singh 
had  no  right  to  object  or  intervene,  but  the 
Subordinate  Judge  ruled  that  the  objection 
fell  within  the  spirit  of  section  269  of  Act 
VIll.  of  1859,  and  therefore  that  he  had 
jurisdiction  to  entertain  it. 

It  has  been  objected  before  us  that  that 
section  only  applies  after  an  attempt  to 
deliver  possession,  and  then  only  in  the  case 
of  parties  who  are  not  defendants. 

There  is,  no  doubt,  force  in  the  first  branch 
of  this  objection  that  section  269  could  not 
apply,  inasmuch  as  no  attempt   had  been 
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made  to  deliver  possession  ;  but  because  sec- 
tion 269  does  not  apply,  we  do  not  see  that 
it  follows  that  the  Court  had  not  jurisdiction 
to  inquire  into  and  decide  the  question  rais- 
ed by  Dhunput  Singh  in  opposition  to  the 
plaintiff's  application  for  khas  possession. 
Such  inquiry  was,  in  fact,  only  anticipating 
the  inquiry  which  must  ultimately  have 
arisen  under  section  226,  and  we  therefore 
consider  the  objection  on  this  ground  to  the 
judgment  appealed  from  untenable.  But  on 
the  merits,  it  has  been  argued  that  the  use  of 
the  words  "  khas  or  direct  possession  "  in  one 
part  of  the  plaint,  and  in  the  plaintiff's 
wrinen  statement,  and  in  the  recitals  in  the 
decree  of  the  nth  of  April  1867  ;  that  the 
words  in  the  ordering  part  of  that  decree 
"  that  this  suit  be  decreed  in  favor  of  the 
plaintiff  ;  "  and  that  the  words  in  the  judg- 
ment of  the  Privy  Council  "that  the  Judge 
required  Mookta  Keshee  Debee  to  give 
security  for  the  proceeds  of  sale  before  he 
would  allow  actual  possession  to  be  given  to 
hcty*  combine  to  show  that  actual  possession 
was  intended  to  be  given  to  the  plaintiff  to 
the  exclusion  of  the '  alleged  putnee  of 
Dhunput  Singh. 

We  are  of  opinion,  as  we  have  before 
observed,  that  the  only  intention  of  the  decree 
of  the  nth  of  April  1867,  and  of  the  Privy 
Council,  was  to  confirm  the  plaintiff  in  the 
position  which  she  occupied  on  the  4th  of 
September  1865,  and  we  have  no  doubt  that 
the  conclusion  arrived  at  by  the  Subordinate 
Judge  in  the  decision  now  appealed  from 
was  correct.  But,  irrespective  of  intention, 
it  has  been  further  argued  as  a  matter  of 
pleading  that  Dhunput  Singh  as  a  defendant 
was  bound  to  bring  forward  his  whole  case 
in  respect  of  the  matter  in  litigation,  and  is 
not  now  entitled  to  insist  upon  his  alleged 
putnee,  as  he  neglected  to  put  it  forward  in 
his  defence.  In  support  of  this  objection 
reference  was  made  to  the  cases  reported  in 
II  Moore's  Indian  Appeals,  pages  61  and 
73 ;  8th  Weekly  Reporter,  pages  307  and 
366  ;  1 2th  Weekly  Reporter,  page  80 ;  and 
1 8th  Weekly  Reporter,  page  162.  But  we 
are  of  opinion  that  those  decisions  do  not 
apply  to  the  present  case.  To  hold  that 
they  necessarily  applied  would  be  to  beg  the 
question  now  in  dispute.  What  was  the 
nature  of  the  case,  the  defendants  were  called 
upon  to  meet?  And  what  was  the  effect 
of  the  decree  of  the  nth  of  April  1867? 
The  applicability  of  the  cases  cited  depends 
entirely  on  the  plaintiff's  cause  of  action, 
and  it  would  obviously  be  inconvenient  as 
well   as   multifarious   that  separate   causes 


of  action  against  different  defendants  shook! 
be  combined  and  decided  in  the  same  soit 
But  even  putting  aside  the  question  of  malii' 
fariousness,  if  the  plaintiff  wanted  a  declan- 
tion  as  to  the  invalidity  of  the  alleged  pntiw^ 
of  which  she  had  complete  notice,  it  was  iier 
duty  to  state  her  intention  unambiguoid^^ 
in  her  plaint. 

We    think  that  the   defendant   Dhunpol 
Singh  was,  by  the  form  in  which  the  plaiatif 
stated  her  case,  led  to  believe  that  the  on^ 
subject  of  the  litigation    was   whether 
sale  to  the  plaintiff,  or  the  sale  to  the  defend* 
ants,  should  have  the  preference.    He  had, 
the  2nd  of  September  1865,  challenged 
right   to  do   anything  in   detrimeni  of 
alleged    putnee ;   she  had  bought  at  a 
where   his   alleged    right   to   a  patnee 
proclaimed ;  and  she  not  having  raised  i 
her  plaint  any  question  with  respect  10 
putnee,  and  having  asked  only  that  the  ord 
of  the  19th  of  Juae  and  28th  of  Dece: 
x866  should  be  set  aside,  and  having  oi 
valued   her  suit  as .  one  for  the  zeinindi 
title  as  shown  above,  was  content  to  taSse 
decree  declaring  that  her  purchase  to  t 
extent  of  the   properties  purchased  by 
should  stand  good. 

Under  these   circumstances,    we    are 
opinion  that  the  appellant  is   not  entitled 
khas  possession   of  the  lands  comprised  i 
the  alleged  putnee,  unless  she  can  set 
same  aside  for  any  reason  as  invalid 
her. 

In  her  grounds  of  appeal  the   ap 
has   mentioned   that  any   suit  by  her 
to  set  aside  the    putnee  would  be 
Without  expressing  any  opinion    upon 
we  think  that  the   appellant  has  onlj  h 
to  blame  if  such  a  suit  is  barred. 

We  reject  this  appeal  with  costs. 


The  6th  March  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  O 
Justice,  and  the  Hon'ble  F.  A.  Gl< 
Judge, 

Special  Appeals-^MisconstructioA  of  Doot* 
menta— Act  VIII.  of  1859,  s.  572. 

Case  No.  850  of  1872. 

Special  Appeal  from  a  decision  passed 
the  :SuhordinaU  Judge  of  Bhaugulpi 
dated  the  31st  January  1872,  reversing 
decision  of  the  Moonsiff  of  Mudhapoi 
dated  the  ith  September  1871. 
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ivbiit  Singh    and  others   (some    of  the 
Defendants),  Appellants^ 

versus 

itttnr  Dfaaree  Singh  and  others  (Plaintiffs), 
\  Hespondents. 

foos  Sreenalh  Doss  and  Mohinee  Mohun 
Roy  for  Appellants. 

Mohesk     Chunder     Chowdhry     for 
Respondents. 

^misconstruction  of  a  document  which  is  the  found- 
lof  the  suit,  beinfif  in  the  nature  of  a  contract  or 
iraent  of  title  is  allowed  to  be  a  i^round  for  special 
I, although  not  named  in  Act  VIII.  of  i^^f^y  s.  372. 
ispecial  appeal  does  not  lie  because  of  a  mistake  as 
meaoing  of  some  portion  of  the  evidence  which 
ritinjf,  irit  is  connected  with  other  evidence  affect- 
I  coDStroctions. 

hy  C,y, — There  has  been  no  miscon- 
lon    here    of    the    ekrarnama.      The 
question  is  one  of  fact,  namely,  whether 
property,  a  share  of  which  the  plaintiff 
,  was  taken  by  the  defendant  in  satis- 
D  of  a  portion  of  the  money  which  is 
ioned  in  the  ekrarnama.     If  the  plaint- 
;was  entitled    bv    the    ekrarnama   to    a 
of  the  money,  he  would  be  equally  en- 
to  a  share' of  the  property  which  was 
D  instead   of    it.     It   would   make   no 
pence  whether  payment  was   made  by 
Is  of  property  or  by  means  of  money. 
;  Judge  (this  being  a  question  of  fact  for 
to  decide)   says :    "  It   is   evident   and 
r  that  the  sale  in  question  was  made 
the  satisfaction  of  the  aforesaid  amount 
e  former  balance/'  and  gives  as  a  reason 
defendants  are  totally  unable  to  show  as 
liow  the  said  amount  of  former  balance 
lioned  in  the  ekrarnama  was  realized, 
M  anable  to  show  as  well  that  the  plaintiff 
Id  Dot  obtain  their  two  shares.'' 
b  we  understand  it,  the  case  for  the  de- 
ti^nts  is,  that  this  property  was  purchased 
i  some  other  money  which  was  realized 
Sie  defendants ;  we  put  a  question  as  to 
it  had  become  of  the  balance  mentioned 
ke  ekrarnama  ;  if  that  had  been  realized 
It  had  the  defendants  done  about  it.     The 
Ise  might  fairly  infer,  from  their  being 
|ble  to  show  a  realization  of  that  i>ortion 
toy  othpr  way,  that  the  property  of  which 
plaintiff  claimed  a  share  was  taken  for 
\  balance.    It  is  clear  he  did  not  found  his 
[ciusion  merely  upon  the  petition,  but  upon 
^Ircumstances  of  the  case,  and  the  ab- 
le of  any  evidence  of  that    description 
ftbe  defendant.     So,  although  he  may, 
^parently  did  misread  the  petition,  he 


does  not  found  his  finding  of  fact  upon  it. 
In  a  subsequent  part  of  his  judgment,  he 
alludes  to  the  petition,  but  his  having  made 
a  mistake,  if  he  has  in  fact  made  one,  regard- 
ing the  meaning  of  it,  is  not  a  ground  for  us 
to  set  aside  his  decision  upon  a  question  of 
fact  which  he  so  distinctly  found  in  the  first 
part  of  his  judgment. 

We  would  have  it  understood  that  a  special 
appeal  does  not  lie,  because  some  portion  o! 
the  evidence  may  be  in  writing,  and  the 
Judge  makes  a  mistake  as  to  the  meaning  of  it. 
For  instance,  a  writing  supposed  to  contain  an 
admission  may  be  put  in  as  part  of  the  evi- 
dence, but  a  mistake  in  its  meaning  is  not  a 
misconstruction  of  a  document  upon  which 
a  special  appeal  will  lie  if  it  is  connected 
with  other  evidence  affecting  its  construction. 
The  misconstruction  of  a  document  which  in 
the  foundation  of  the  suit,  which  is  in  the 
nature  of  a  contract  or  a  document  of  title  is 
allowed  to  be  a  ground  for  a  special  appeal, 
although  it  is  not  named  in  section  372  of 
Act  VIII.  of  1859.  The  appeal  must  be 
dismissed  with  costs. 


The  6th  March  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  ChUf 
Justice,    and    the    Hon'ble    W.    AiasUe, 
J^dge. 

Hindoo  Law— Joint  Family— Separate  Acquisi- 
tion— Benamee  Purchase— Act  I.  of  1845,  s.  ax. 

Case  No.  330  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shakabad,  dated  the  2gth 
September  iSyr,  affirming  a  decision  of  the 
Moonsiff  of  Sasseeram,  dated  the  2jih 
June  i8yr. 

Bukshee  Booniadi  Lall  (Defendant  No.  i). 

Appellant, 

versus 

Bukshee  Dewkee  Nundun  Lall  (Plaintiff), 

Respondent. 

Baboo  Kalee  Kishen  Sen  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  ior 
Respondent. 

Property  purchased  by  a  member  of  an  undivided 
family  with  money  belonging  exclusively  to  himself,  is 
his  separate  acquisition  in  which  the  other  members 
are  not  entitled  to  share. 

Property  purchased  by  a  member  of  a  joint  family 
with  money  out  of  the  common  estate^  is  family-pro- 

s 


324 


Civil 


TUS  WEEKLY  REPORTER. 


Rulings.         [Vol.  XDL 


perty,  even  if  purchased  in  the  name  of  his  son.  Even 
if  the  son  is  a  certified  purchaser  at  a  sale  under  Act  I. 
of  1845,  the  other  members  of  the  family  are  not  de- 
barred by  s.  21  from  claiming  a  share  of  the  purchase 
as  joint  property. 

Coucky  C,y, — ^This  was  a  suit  brought  to 
recover  a  one-anna  share  in  certain  property 
which  had  been  purchased  at  a  sale  under 
Act  I.  of  1845,  by  one  Chundun  Lall  in  the 
name  of  his  son,  the  defendant  Booniadi  Lall. 

The  issues  recorded  by  the  MoonsifE  are : — 

Issue,  is/. — Has  the  plaintiff's  claim  been 
properly  valued  according  to  clause  5,  sec- 
tion 7,  Act  VIII.  of  1870  ? 

2nd. — When  the  name  of  Booniadi  Lall 
is  entered  in  the  certificate  of  sale,  will  this 
case  be  admitted  under  section  21,  Act  I.  of 
1845  or  not  ? 

On  Limitation. 

2rd. — Previous  to  the  institution  of  suit 
was  the  plaintiff  in  possession  of  the  litigated 
property  within  1 2  years  or  not,  if  not,  does 
limitation  apply  to  the  suit .? 

Issues  0/  fact, 

ist. — Was  the  litigated  property  acquired 
by  Booniadi  Lall  from  his  own  private  funds, 
or  by  Chundun  Lall,  the  common  ancestor 
of  both  parties  ? 

2nd, — Was  the  litigated  property  in  pos- 
session of  the  plaintiff's  ancestor  up  to  7th 
Sawun  1 269  F.  S.,  and  is  the  plaintiff  out  of 
possession  from  that  date  or  not  .'' 

Upon  these  he  found  that  the  purchase 
was  made  when  Booniadi  Lall  was  being 
with  his  father,  and  the  money  was  paid  by 
Chundun  Lall,  and  that  he  was  in  possession, 
and  gave  a  decree  to  the  plaintiff. 

The  defendant  Booniadi  Lall  appealed,  and 
the  case  was  heard  by  Mr.  Elliot,  the  Judge 
of  Shahabad,  who  dismissed  the  appeal. 
His  reasons  for  doing  so  may  be  gathered 
from  the  latter  part  of  his  judgment,  which 
seems  to  have  been  hastily  written.  He 
says  :  "  Plaintiff  has  given  oral  evidence,  as 
•*  also  certain  other  of  the  defendants ;  and 
"  that  of  defendant  2  confirms  it  that  Chun- 
"  dun  Lall,  the  ancestor,  did  enjoy  the  rents 

and  profits  of  the  estate  in  suit,  and  that 

they  have  since,  up  to  the  death  of  Chundun 
**  Lall,  joined  in  that  benefit.  The  examina- 
'*  tion  of  those  witnesses  has  been  made  on 
'*  four  special  points,  and  it  is  shown,  ist,  that 
"Chundun  Lall  did  enjoy  the  property 
"  during  his  life.  Plaintiff,  defendants  3—5, 
"  Madho  Pershad,  and  defendant  2,  to  his 
"  enjoying  it  for  six  months  after  purchase,  by 
"  which  latter  it  is  clear  that  there  was  no 
"  enmity  between  defendant  i  and  Chundun 
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*'  Lall  at  that  time,  and  that  they  were 
''  separated  as  defendant  i  states ;  2ad, 
"  cept  the  evidence  of  defendant  i  and 
**  fendant  2,  Ram  Golam,  defendant  ist*s 
'*  ness  on  this  remand,  there  is  noevidence< 
'^separation  of  property  or  of  anythii 
"  beyond  separation  in  food. 

*' jrd. — That  the  final  separation  of 
"  family  did  not  take  effect  till  after  the  d< 
**  of  Chundun  Lall ;  and  ^M,  it  is  proved 
"  the  oral  evidence  of  plaintiff,  defeoi 
"  3,  4,  and  Madho  Pershad  that  the  plaiai 
*^  and  they  have  enjoyed  the  profit  of 
**  estate  in  suit. 

**  Under  all  these  proofs,  I   think  it 
'*  incumbent  on   the   defendant    1    to 
''  shown  by  undeniable  proofs  that  he 
"  chased  the  property  in  suit  from  bis 
"  funds,  and  not  having  done  so  that  the  k 
"  Court's  order  of  the  27th  March    1871 
'^  correct,  and  that  this  appeal  must  be 
'*  missed  with  costs  and  interest  at  6  per 
"  per  annum." 

The  question  upon  section  2 1  of  Act  Li 
1845  is  not  noticed. 

Upon  the  argument  of  the  special 
the  objection  principally  relied  upon  was 
certificate  of  purchase  was  conclusive, 
by  section  21   of  Act  I.  of  1845,  the 
could  not  be  maintained.     But  it  was  also< 
jected  that  the  plaint  stated  that  the  tm 
with  which  the  property  was  purcha^d 
longed  exclusively  to  Chundun  Lall.    If  it 
the  purchase  would  be  a  separate  acquis 
by  him  in  which  the  other  members  of 
family  were  not  entitled  to  share. 

''  A  member  of  an  undivided  familT 
*^  taining  such,  and  enjoying  in  conamoo 
*'  his   co-heirs  every  advantage  incident 
*'  their  unseparated  state  may  in  the  meant 
**  acquire  separate  property  to  his  own 
*'  ticular  use,  in  which,  upon  a  division, 
**  will    have   no   right   to  shve." — 1 
H.  L.  213. 

As  the  plaint  was  found  to  contain 
statement,  which  was  an  admission  by 
plaintiff  that  might  be  fatal  to  his  case,  it 
necessary  that  the  question  whether 
Rs.  2,500.  the  consideration  for  the 
chase  was  the  self -acquired  property  of  Chi 
dun  Lall  or  the  produce  of  ancestral 
should  be  determined.  This  question 
not  been  considered  by  either  of  the  I01 
Courts. 

It  has  now  been  found  that  the  purchs 
money  came  out  of  the  common  estate, 
not  from  any  separate  or  personally  acqi 
property  of  Chundun  Lall.     Mr.  Elliot 
it  was  not  plain  to  him  what  was  the 
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a  remand,  for  the  family  being  joint  and 
livided,  it  seems  immaterial  whether  the 
in  suit  was  purchased  by  Chundun  Lall 
aQcestral  or  acquired  property.  This 
\  entirely  to  ignore  the  power  of  sepa- 
acqaisition  by  a  member  of  an  undivided 
lily.  Possibly  what  is  meant  is  that  the 
rate  property  of  a  member  of  an  undi- 
1  family  ceases  to  be  so  when  used  in  the 
shase  of  land. 

question  we  have  now  to  decide  is 

\x  the  suit  is  barred  by  section  2 1  of 

I.  of  1845.     This  section  differs  from 

m  260  of  Act  VIII.   of  1859  only  in 

that  in  the  former  the  words  are  "  any 

brought  to  oust  the  certified  purchaser," 

In  the  latter  "  any  suit  brought  against 

cnified  purchaser."     la  Greesh  Chunder 

)ree  vs.  Massamut  Bhugobutty  Debia,* 

[Moore  I.   A.  419,   the   case  of  the  ap- 

W  was  that  lands,  though  purchased  in 

^name  of  a  wife,  were  purchased  by  her 

'  ind  with  his  own  funds,  and  formed  part 

restate,  in  which,  under  his  will,  she  had 

a  life-interest.    The  Judicial  Committee 

they  desired  to  state  in  particular  that 

^  were  not  satisfied  that  the  20th  and  31st 

ms  of  Act  No.  I.  of  1845  raised  a  pre- 

^tton  of  law  fatal  to  the  case  of  benamee 

se  set  up  by  the  appellant, 
the  present  case  there  is  a  greater  rea- 
^  not  allowing  the  sections  to  have  that 
iJt  The  purchase  was  made  by  Chundun 
Iby  means  of  the  common  property.  The 
members  of  the  family  could  not  be 
ivcd  of  their  rights  by  his  making  it  in 
Ws  name.  It  is  as  much  family  pro- 
as if  the  purchase  had  been  in  the 
of  Chundun  Lall.  In  Mussamut 
is  Koonwar  vs.  Lalla  Baharee  Lall,  the 
il  Committee,  on  the  2nd  March  1872, 
that  the  construction  of  section  260 
not  to  go  beyond  what  the  language  of 
orts.  What  section  2 1  prohibits  is  a 
[by  Chundun  Lall  to  oust  his  son  Booniadi, 
it  may  be  also  a  suit  by  any  other  sons 
log  a  share  of  the  property  as  being  the 
lie  property  of  Chundun  Lall.  It  does 
prevent  the  other  members  of  the  family 
»ttig  a  share  of  it  as  joint  property.  The 
^I  must  be  dismissed  with  <:osts. 


The  7th  March  1873. 
Present : 

Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
^tke,  and  the  Hon'ble  F.  A.  Glover, 


e. 


•  14  W.  R.,  P.  C.,  p.  7. 
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Lease— Local  Customs. 

Case  No.  961  of  1872. 

Special  Appeql/rom  a  decision  passed  bv  ike 
Commissioner  and  Jttdge  of  Cooch  Behar, 
dated  the  2nd  April  18 J 2,  reversing  a  de* 
cision  of  the  Officiating  Deputy  Commis^ 
sioner  and  Subordinate  Judge  of  Julpi- 
gooreey  dated  the  12th  October  i8ji. 

Pran  Kishen  Doss  and  others  (some  of  the 
Defendants),  Appellants^ 

versus 

Nefaroo  Mahomed  Duffadar  (Plaintiff), 

Kespondent. 

Baboos  Ashootosh  Dhur  and  Kishen  Dyal 
Roy  for  Appellants. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Respondent. 

The  rigfht  conferred  bv  a  lease  to  hold  from  a  certaia 
period  cannot  be  controlled  by  such  a  custom  ^  as  that 
the  cutting  of  timber  does  not  beg^n  until  Kartick. 

Couch,  C.y.—lt  is  clear  from  the  refer- 
ence  in  the  lease  to  the  previous  lease,  and 
the  statement  that  it  is  to  commence  from 
the  expiration  of  the  previous  lease,  that  the 
lease  to  the  plaintiff  was  to  commence  on  the 
ist  of  Bysack.  That  would  give  him  a  right 
to  the  possession. 

It  might  have  been  set  up  that  there  was  a 
custom  that  the  year  in  this  district,  or  in 
contracts  of  this  nature,  commenced  in  Kar- 
tick. But  that  is  not  what  wis  attempted 
to  be  shown.  The  custom  alleged  was  that 
the  cutting  of  the  timber  did  not  begin  until 
Kartick.  The  right  which  was  conferred  by 
the  lease  could  not  be  controlled  by  a  custom 
of  that  kind,  the  lease  being  made  to  com- 
mence  from  a  certain  period. 

Then  with  regard  to  the  other  objection, 
that  it  is  not  found  that  the  defendants  dis- 
possessed the  plaintiff,  that  does  not  appear 
to  have  been  raised  by  the  issues.  Accord- 
ing to  them,  it  seems  to  have  been  admitted 
that  the  defendants  did  dispossess  to  some 
extent.  The  only  question  raised  was  what 
was  the  amount  which  they  had  collected. 
We  cannot  allow  the  other  question  to  be 
raised  in  special  appeal. 

The'  appeal  must  be  dismissed  with  costs* 
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The  7th  March  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Jusiicty  and  the  Hon'ble  F.  A.  Glover, 
yudge. 

Executioii—iTnist  Property. 

Case  No.  876  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Bhaugulpore,  dated 
the  i^th  February  18^2,  affirming  a  deci- 
sion of  the  Sudder  Moonsiff  of  that  District, 
dated  the  i6th  March  187  i, 

Moheeput  Singh  (one  of  the  Defendants), 

Appellant^ 

versus 

Shaikh  Eibaree  Chowdhry  (Plaintiff), 
Respondent, 

Baboo  Doorga  Dass  Dutt  for  Appellant. 
BaboQ  Boodh  Sen  Singfi  for  Respondent. 

Property  placed  in  trust  with  parties  as  manas^t 
not  beneficial  owne»,  is  not  liable  to  be  taken  in 
tion  of  a  decree  against  them. 


'ers,  but 
in  execu- 


Couchy  Cy.— There  was  no  doubt  that 
the  property  had  at  one  time  belonged  to  the 
plaintiff.    The  only  question   was   whether 
the  plaintiff  had  parted  with  the   share  in 
question  in  this  suit  to  his  sons.     If  it  had  be- 
come the  property  of  the  sons,  it  was  liable 
to  be  taken  in  execution  of  the  decree  against 
them  ;  if  it  had  not,  it  could  not  be.    What 
the  defendant,  who  had  purchased  at  a  sale 
in  execution  of  the  decree,  relied  upon  was 
a  petition  to  the  Collector  for  mutation  of 
names.    There  is  no  other  instrument  which 
could  be  said  to  amount  to  a  gift,  nor  was  it 
suggested  that  there  was  any  other.     The 
Moonsiff  decided  that  the  word  used  in  the 
petition,  supoord,  does  not  mean  an  alienation 
amounting  to   a   divesting  of  right,  but  a 
placing  of  property  in  trust  ;  and  the  Subor- 
dinate Judge,  on  appeal,  was  of  the  same 
opinion.     Nor  has  it  been  shown  to  us  to-day 
that  that  is   a  wrong  construction  of  the 
terms  of  the  petition.     The  plaintiff  seems 
to  have  intended  to  put  the  property  in  the 
names  of  the  sons  in  order  that  they  should 
have  the  management  of  it,  he  continuing 
the  beneficial  owner.    That  being  the  case 
we  must  dismiss  the  appeal  with  costs. 


The  7th  March  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie. 

Judges. 
Execution — Costs— Limitation. 
Case  No.  251  of  1872. 

Miscellaneous  Appeal  from  an  order 
by  the  Judge  of  Tirhoot,  dcUed  the  n 
May    1872^   reversing    a  decision    of 
Moonsiff  of  Durbhangahj  dated  the 
December  1871. 

Baboo  Nath  Jha  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Khugput  Doss  (Decree-holder), 
Respondent, 

Mr.  C.  Gregory  for  Appellants. 

Mr.  M.  L.  Sandel  and  Baboo  Bhowam 
Churn  Dutt  for  Respondent. 

Having  obtained  possession  of  property  in 
of  a  decree,  the  decree-holder  had  to  meet  pi 
initiated  by  a  third  party  under  Act  VI 11.  of  iS5i>»  s. 
and  delayed  to  execute  his  decree  as  far  as  it  relate^! 
costs : 

Held,  that  the  proceeding's  in  question  coold  mII 
taken  to  keep  alive  the  decree,  or  save  limitatio* 
respect  to  the  costs. 

Phear,  J, — In  December  i86i,  one 
put  Doss  obtained  a  decree  for  possessio&j 
certain  property  and  also  for  costs.     In  \^' 
under  an  order  for  execution  of  this  d< 
he  obtained    possession    of    this   pro] 
But  he  did  not  execute  the  decree  so  far 
related  to  costs. 

In  consequence  of  his  getting  poss< 
of  the  property,  certain  proceedings 
were  initiated  under  the  provisions  of 
tion  230  of  the   Civil  Procedure  Code 
place  between  him  and  a  third  person, 
continued   down    to   July    1868,    when 
claim  of   that  third  person   was  dismi 
And  it  seems  by  the  statement  of  the  pl< 
er  for  the    respondent    that    the     ori 
judgment-creditor  has   been   in    po5 
throughout  of  the    property,   which   he 
tained  in  satisfaction  of  the  decree.     But 
the  whole  of  this  period  he  omitted  to 
out  execution  of  that  portion  of  the  d< 
which  related  to  costs.     He  applied  for 
purpose  for  the  first  time  in  December  18; 

The   question  now  before  us  is  w) 
the  lapse  of  time  which  has  occurred  bars 
Mr.   Sandel  has  pressed  upon  as  that 
litigation    with    the    third    person,    ia 
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ftanner  intervenor,  who  occapied  th^  time 
pom  April  1865  to  July  1868,  ought  to  be 
en  under  the  provisions  of  section  20  of 
Limitation  Act,  as  proceedings  which 
e  to  keep  alive  the  decree.  But  it  is 
possible,  it  seems  to  us,  that  we  should 
e  effect  to  this  view,  because  this  liti- 
ion  concerned  only  that  portion  of  the 
inal  decree  which  was  already  satisfied 
:ore  it  commenced.  Under  these  circum- 
ices,  we  think  that  the  judgment-creditor 
es  too  late  in  seeking  to  have  execution 
the  decree  for  costs,  and  is  barred.  The 
er  Appellate  Court  was  of  opinion  that 
se  proceedings  did  really  keep  the  decree, 
kn  as  regards  costs,  alive,  and  inasmuch 
the  application  for  this  execution  was 
,de  within  three  years  following  upon  the 
d  July  1868,  that  the  application  was  in 
For  the  reasons  we  have  given,  we 
k  that  this  is  erroneous,  and  the  order  of 
Lower  Appellate  Court  must  be  reversed 
costs. 


The  nth  March  1873. 

Present : 

ie  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

yudges. 

ition-sale  —  Postponements  —  Proclama- 
s— Act  Vin.  of  1859,  ss.  256,  257,  and  259 
Objections— Jurisdiction. 

In  the  Matter  of 
iboo  Hardeo  Narain  Sahoo,  Petitioner^ 

versus 

Girdharee  Singh,  Opposite  Party, 

'.  R,  E.  Twidale  and  Moonshee  Maho- 
med Yusufioi  Petitioner. 

w  Hem  Chunder  Banerjee  and  Mohesh 
^Chunder  Chowdhry  for  Opposite  Party. 

lere   an  execution-sale  is  postponed    for    short 

at  the  request  of  the  judgment-debtor,  on  the 

let  understanding  that  the  attachment  and  procla- 

D  are  to  subsist,  and  nut  to  be  renewed,  no  fl-esh 

imation  is  necessary. 

loacy  of  price  does  not  affect  the  regularity  of 
'proceedings. 

an  application  is  made  under  Act  VIII.  of  1859, 
6,  on  the  ground  of  material  irregularity,  and  such 
lication  and  the  objections  are  disallowed,  it  is  the 
of  the  Court  to  pass  an  order  confirming  the  sale 
ii  has  become  absolute,  and  to  grant  a  certificate  to' 
rauctbn- purchaser  under  s.  259. 
Court  has  no  jurisdiction  to  reverse  a  sale  on  ob- 
oos  once  overruled,  and  neither  material  nor  caus- 
[aobstantial  injury. 

•jSm^,  y, — On  the   i4ih  of   December 
^»,  the  petitioner  obtained  a  rule  on  the 


opposite  party  to  show  cause  why  the  order 
of  the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  9th  of  November  1872,  reversing 
a  sale  in  escecution  of  a  decree  obtained  by 
Collis  against  Girdharee  Singh,  should  not  be 
set  aside,  and  the  sale  confirmed.  The  re- 
cord was  also  sent  for. 

The  petition  states  that,  in  execution  of  a 
decree  obtained  by  Collis  against  the  judg- 
ment-debtor Girdharee  Singh,  the  property 
of  the  latter  was  sold  on  the  9th  September 
1872,  and  was  purchased  by  the  petitioner  for 
Rs.  55,cx}0.  That  on  the  ist  October  1872, 
the  judgment-debtor  presented  a  petition  to 
the  Subordinate  Judge,  praying  that  the  sale 
be  set  aside  on  the  grounds  mentioned  in  the 
petition.  This  petition  was  rejected  by  the 
Subordinate  Judge  on  the  same  date. 

That,  on  the  4th  November  1872,  the 
petitioner  prayed  for  a  review  of  the  order 
dated  the  ist  October  1872,  alleging  that  he, 
the  petitioner,  had  brought  the  money  due 
under  the  decree  with  interest  into  Court. 

Upon  this  petition  an  order  was  passed  to 
the  effect  that,  as  the  petitioner  had  raised 
various  objections  to  the  sale,  he  was  to 
deposit  the  money  if  his  statement,  that  he 
had  brought  it  with  him,  was  correct. 

The  judgment-debtor,  thereupon,  deposited 
the  amount,  and  the  Subordinate  Judge,  on 
the  9th  November  1872,  ordered  that  the  sale 
be  set  aside  and  the  decree-holder  be  satisfied 
out  of  the  moneys  deposited. 

That,  on  the  nth  November  1872,  Hurdeo 
Narain,  the  petitioner  before  this  Court, 
represented,  in  a  petition  to  the  Subx)rdinate 
Judge,  the  grounds  upon  which  his  order  of 
the  9th  November  1872  was  erroneous  and 
without  jurisdiction.  This  petition  was  re- 
jected on  the  nth  of  November  1872. 

The  grounds  raised  in  the  petition  to  this 

Court  are  : —  ,     ^ 

/x/.— That,  under  section  257  of  the  Civil 
Procedure  Code,  the  sale  ought  to  have  been 
confirmed  when,  on  the  ist  October  1872,  the 
Subordinate  Judge  rejected  the  petition  of 
the  judgment-debtor  to  set  aside  the  sale, 
that  the  right  of  the  petitioner  to  have  the 
sale  confirmed  became  absolute,  subject  only 
to  an  appeal  to  the  High  Court.  The  Sub- 
ordinate Judge,  therefore,  acted  without 
jurisdiction  in  entertaining  an  application  of 
review  of  the  order  disallowing  the  objec- 
tions to  the  sale. 

;,^^._That  the  order  of  the  Subordinate 
Judge,  dated  ist  October  1872,  rejecting  the 
judgment-debtor's  objections  to  the  sale  not 
being  a  decree,  the  provisions  of  section  376 
of  Act  VIII.  of  1859  do  not  apply,  and  the 
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Sabordinate  Jadge  had  no  jurisdiction   to 
entertain  the  application  for  review. 

3rd. — ^That  if,  for  argument's  sake,  it  be 
conceded  that  the  Subordinate  Judge  had 
jurisdiction  to  entertain  the  application  for 
review,  still  the  order  that  was  passed  for 
setting  aside  the  sale  was  without  jurisdic- 
tion, inasmuch  as  no  notice  was  issued  to 
the  petitioner,  and  the  procedure  prescribed 
by  Chapter  XL  of  Act  VIIL  of  1859  has  not 
been  carried  out. 

4lh. — That  there  is  no  evidence  in  the 
case  that  the  property  was  sold  at  an  under- 
valuation that,  without  evidence  and  material 
injury  to  the  judgment-debtor,  the  Subordi- 
nate Judge  had  no  jurisdiction  to  set  aside 
the  sale,  merely  in  consequence  of  some 
alleged  irregularity  in  publishing  and  con- 
ducting the  sale. 

It  appears  that,  on  the  2nd  of  September 
1873,  the  judgment-debtor  Girdharee  Singh 
petitioned  the  Subordinate  Judge  asking  for 
two  weeks'  time  to  enable  him  to.  raise  the 
money  due  under  the  decree  from  a  banker 
(name  not  given),  the  attachment  and  pro- 
clamation, the  regularity  of  which  was  not 
in  any  way  questioned,  to  remain  in  force. 
The  Subordinate  Judge  passed  an. order  on 
this  petition  to  the  effect  that  the  sale  be 
postponed  to  the  9th  September  1872,  and 
that,  in  case  of  non-payment,  the  property  of 
the  judgment-debtor  would  be  sold  on  that 
date,  /.  r.,  the  9th  September  1872.  A  pre- 
vious petition  of  the  5th  August  1852  had 
been  presented  to  the  same  effect,  asking  for 
time,  and  the  Subordinate  Judge  gave  the 
debtor  time  on  the  understanding  that  no 
second  'sale-proclamation  was  necessary. 
The  judgment-debtor  having  failed  to  pay  as 
promised  on  two  different  occasions,  the  sale 
took  place  on  the  9th  September  1872,  and 
the  petitioner  became  the  purchaser  for  the 
sum  of  Rs.  55,000. 

Upon  this  the  judgment-debtor  filed  the 
petition  contemplated  by  section  256.  This 
petition  is  dated  the  ist  October  1872. 

The  main  objections  were  that  the  writ  of 
attachment  and  the  proclamation  of  sale  had 
not  been  served  in  due  form  ;  that  there  was 
a  mistake  in  quoting  the  amount  due  under 
the  decree  in  the  writ  of  attachment,  as  well 
as  the  amount  of  sudder  jumma  in  the  pro- 
clamation ;  that  no  second  proclamations  of 
sale  were  published  after  time  was  given  to 
the  judgment-debtor  on  his  presenting  the 
petitions  dated  ist  August  1872  and  2nd 
September  1872. 


That  the  price  paid,  namely,  Rs.  55fOQG|| 
was  an  inadequate  price,  the  faiirprioeof  A| 
property  sold  being  Rs.  3,00,000. 

The  prayer  of  the  petition  is  that  the 
be  set  aside  and  the  decretal  money  b 
ceived  from  the  petitioner. 

Upon  this  petition,  the  Subordinate  Ji 
passed  an  order  rejecting  it;   the  orderi 
dated  the  ist  October  1872.    Nothing 
remained,  the  said  objections  being  dii 
ed,  but  for  the  Subordinate  Judge  to  paai 
order  confirming  the  sale,  leaving  the  ji ' 
ment-debtor  to  appeal  if  so  advised. 
tion  257,  Act  VIII.  of  1859. 

Instead  of  following  this  course,  the 
ordinate  Judge  received  a  petition  from 
judgment-debtor  applying  for  a  review 
the  order  of  the  ist  October  1872. 

This  petition  is  dated  the  4th  of  N01 
her,  or  more  than  a  month  after  the  reji 
of  the  petition  of  objections  to  the  sale, 
it  the  petitioner  again  stated  that  the 
perty  had  been  sold  for  an  inadequate 
but  he  reduces  the  valuation  of  the  pi 
from    Rs.    3,00,000,  as    estimated    in 
former    petition,    to    about    Rs.     2,oo,( 
He  also  alludes  to  the  irregularities  in 
lishing  the  sale  which  were  recited  in 
former  petition,  and  he  intimates  that  he  I 
brought  with  him  the  money  due  under 
decree  with  interest,  accepting  as  coirectl 
sum  stated  to  be  due  in  the  writ  of 
ment,  which  he  alleged  he  had  borrowed 
the  firm  of  Roy  Luchmeeput  Bahadoor. 

Upon  this  the  Subordinate  Judge,  wi 
satisfying  himself  that  the  judgment-i 
had   really  brought  the  money  with 
passes   the   following    extraordinary 
dated  4th  November  1872:     "  This  pc 
**  was  filed  to-day.     As  the  judgment-d( 
^*  raises  objections  of  different  shapes'*  (wl 
objections,  be  it  remembered,  were  idei 
the  same  as  those  already  over  ruled  byi 
Subordinate  Judge),  "  it  is  ordered  tl 
''  the    statement    that    the    petitioner 
''  brought  the  money  with  him  is  conred, 
"  do  deposit  it." 

Subsequently,  or  on  the   nth  N01 
1872,  the  Subordinate  Judge  holds  a 
ceeding  in  which  he  states  that  the  price^ 
which  the  property  had  been  sold  vat 
doubt  inadequate,   and   that  it  was  n 
Rs.   2,00,000;   he  does   not  arrive  at 
conclusion  on  evidence,  but  upon  a 
statement  of  a  gomashta  of  the   ai 
purchaser,  and  he  thinks  an  order  to 
effect  that  the  decree-holder  was  to  talni 
money  deposited  by  the  judgment-deblorr 
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^  aoction-purchftser  receive  back  his  pur- 

ise-money  could  injure  no  party.    He  also 

iers  to  a  case  decided  in  this  Court  to  the 

Kt  that,  in  cases  of  execution  when  the 

p  is  postponed  from  time  to  time,  the  sale- 

klamation  must  be  renewed. 

Tlie  auction-purchaser,  being  dissatisfied 

|b  this  order,  and  being  anxious  to  retain 

'  property  which  he  had  purchased,  per- 

ander  favorable  terms,  then  petitioned 

Sabordinate  Judge,  setting  forth  that,  as 

objections  of  the  judgment- debtor  as  to 

alleged  irregularities  in  conducting   the 

had  been   overruled,   the  auctlon-pur- 

r  became  entitled  to  receive  a  sale- 

icate  under  the  pxx)visions  of  section 

of  Act  VIII.  of  1859;  that  the  sale  has 

set  aside  on  the  application  for  review 

the  judgment-debtor  without  notice  to 

the    auction-purchaser,    and    without 

ing  his  pleaders  to  be  heard ;  that  the 

allowing  the  review  is  without  juris- 

,  the  more  so  as  no  notice  had  been 

upon  him.     He  therefore  prayed  that 

confirming  the  sale  be  passed,  or  at  all 

that  he  should  be  heard. 

Subordinate  Judge,  upon   receiving 

petition,  records  a  proceeding,  dated  9th 

her    1872,     briefly    to    this    eflFect : 

as  it  appears  that  the  sale  has  not 

Q  confirmed,  and  the  debtor  has  deposited 

Court  the  interest  of  the  purchase-money 

ht  per  cent.,  and  as  the  debtor  has  been 

tly  damaged  by  the  sale,  and  conse- 

ntiy  he  has  paid  the  amount  due  under 

decree  with  interest,  and  as  the  property 

is  ancestral,  and  has  been  sold  for  a  low 

lideration,  it  is  ordered  that  the  sale  be 

ireed." 

is  is  the  past  history  of  the  proceedings 
icted  with  this  sale,  and  we  are  clearly 
'mton  that,  unless  such  proceedings  as 
are  set  aside,  there  can  be  no  guarantee 
^'fide  purchasers  at  a  sale  in  execution 
decree  that  a  sale  which  has  been  pro- 
conducted  will  not  be  set  aside  on  the 
^  of  irregularities,  unless  the  judgment- 
Ptor  shall  prove  to  the  satisfaction  of  the 
pA  that  he  has  sustained  substantial  injury 
Jtason  of  such  irregularities  which  must 
Material.  Now,  what  are  the  alleged 
ilarities,  first,  that  the  sale  was  twice 
•ned,  but  no  fresh  proclamations  were 
On  this  we  may  observe  that  the 
ements  were  made,  not  for  any  inde- 
period,  when,  perhaps,  it  would  be  neces- 
to  issue  a  fresh  proclamation,  but  for 
Irt  periods  upon  the  request  of  the  debtor, 
■*  ^ied  for  time  to  enable  hib  to  raise 


the  money  due  under  the  decree,  and  on  the 
distinct  understanding  that  the  attachment 
and  proclamation  were  to  subsist,  and  not  to 
be  renewed. 

The  error  as  to  the  sudder  jumma  was,  if 
an  error  at  all  (and  of  this  there  is  no  evi- 
dence), an  error  in  favor  of  the  judgment- 
debtor  ;  for  if  the  sudder  jumma  was  quoted 
at  a  lower  figure  in  the  proclamation  than 
the  recorded  sudder  jumma,  it  was  not  a 
material  error  likely  to  depreciate  the  bids, 
but  rather  to  stimulate  the  bidders  at  the 
sale,  for  intending  purchasers  could  refer  to 
the  towjee ;  moreover,  this  objection  was 
overruled  by  the  Subordinate  Judge. 

As  to  the  alleged  inadequacy  of  price,  this 
would  not  affect  the  regularity  of  the  sale- 
proceedings.  There  is  also  no  evidence 
whatever  that  the  price  paid  is  an  inadequate 
one.  It  is  clear  that,  under  section  257,  if 
an  application  is  made,  such  as  is  contem- 
plated in  section  256,  to  set  aside  the  sale 
on  the  ground  of  any  material  irregularity 
in  publishing  or  conducting  the  sale,  and  such 
application  and  the  objections  be  disallowed, 
the  Court  shall  pass  an  order  confirming  the 
sale.  It  was,  therefore,  the  duty  of  the 
Subordinate  Judge  when  he  rejected  the 
application  and  overruled  the  objections  of 
the  debtor  to  pass  an  order  confirming  the 
sale  which  had  become  absolute,  and  to  grant 
a  certificate  to  the  auction-purchaser  under 
section  259. 

The  Subordinate  Judge  had  no  jurisdic- 
tion to  reverse  the  sale  on  precisely  the  same 
objections  which  he  had  previously  overruled, 
and  which  we  have  shown  were  not  material, 
and  did  not  substantially  injure  the  judg- 
ment-debtor. Further,  even  if  the  Subordi- 
nate Judge  was  competent  to  review  his 
order  confirming  the  sale,  and  particularly 
without  notice  to  the  auction-purchaser,  no 
new  matter  or  evidence  was  discovered  or 
adduced,  which  was  not  within  the  knowledge 
of  the  judgment-debtor  when  that  order  was 
passed ;  and  the  reason  given  by  the  Subordi- 
nate Judge,  namely,  the  inadequacy  of  price, 
had  already  been  urged  and  overruled,  and 
was  not,  as  shown  above,  "  a  good  and  suffici- 
ent reason."     Section  376. 

We  reverse  the  order  of  the  Sabordinate 
Judge  dated  the  9th  November  1873,  and 
confirm  the  sale.  The  rule  is  made  absolute 
with  costs. 
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The  13th  March  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 

Justice. 

Reference  under  s.  5,  Court  Fees'  Act,  1870. 

Case  referred  to  the  Honorable  the  Chief 
Justice  hy  the  Taxing  Officer  of  the 
High  Court  under  section  5  of  the  Court 
Fees*  Act,  i8yo. 

In  the  Goods  of 
Bindabun  Ghose,  deceased. 

Case. — Bindabun  Ghose  and  Bisto  Doss 
Ghose  were  brothers,  and  were  joint  in  estate. 
Bindabun  Ghose  has  died  unmarried,  leaving 
no  relative  except  Bisto  Doss  Ghose.  Bisto 
Doss  Ghose  has  obtained  an  order  for  letters 
of  administration  of  the  property  and  credits 
of  the  deceased,  consisting  of  a  half  share 

(i)  of  moneys  in  the  Government  Savings  i 
Bank  deposited  in  the  name  of  the  deceased.  I 

(2)  of  Government  securities  standing  ' 
in  the  name  of  the  deceased. 

(3)  of  a  family  dwelling-house  and  small  ' 
outstanding  dues. 

The  other  half  share  of  the  property  above 
specified  is  claimed  by  Bisto  Doss  Ghose  as 
belonging  to  him.* 

The  letters  of  administration  will  enable 
the  administrator  to  deal  with  the  whole  of 
the  moneys  and  Government  securities  depo- 
sited or  standing  in  the  name  of  the  deceased, 
and  not  only  of  bis  half  share. 

The  question  submitted  for  determination 
is,  istf  whether  or  not  Bisto  Doss's  half  share 
is  to  be  treated  as  trust  property  within  the 
meaning  of  the  Financial  Resolution*  2904, 
dated  14th  July  1871,  and  exempted  from 
the  payment  of  the  two  per  centum  ad-valo- 
rem fee  prescribed  by  the  Court  Fees'  Act, 
1870,  Schedule  I.,  article  2. 

Opinion  of  the  Chief  Justice. 

Bisto  Doss's  half  share  should  be  treated  as 
trust  property,  and  be  exempted  from  the 
payment  of  the  2  per  cent,  ad-valorem  fee. 

*  In  the  exercise  of  the  power  vested  in  him  by 
s.  35  of  the  Court  Fees'  Act,  1870,  the  Governor-General  is 
pleased  to  remit  in  the  whole  of  British  India  the  fees 
chargeable  under  Schedule  I.,  article  2  of  the  said  Act,  in 
respect  of  probate  of  wills  or  letters  of  administration  in 
so  far  as  such  wills  or  letters  of  administration  relate  to 
property  which  a  deceased  person  was  possessed  of  or 
entitled  to,  not  beneficially,  but  as  a  trustee  for  any  other 
.person  or  persons. 

Providea  that  this  remission  shall  not  extend  to  cases 
in  which  a  trustee  has  the  power  of  appointincf  or  other- 
wise conferring  a  beneficial  interest  in  the  said  property. 


The  13th  March  1873. 

Present: 

The  Hon'ble  W.  Markby  and  E.  G.  Bird 

Judges. 

Execution-sale— Suit  to  reverse  it 

Case  No.  1169  of  1872. 

Special  Appeal  from   a  decision  passed 
the   Subordinate    Judge   of  Furretd^ 
dated  the  toth  May  i8y2,  reversing  a 
cision    of  the  Moonsiff   of  Muxoodpof 
dated  the  loth  July  i8ji. 

Koonjo  Beharee  Roy  (PlaintifiF),  Appelk 

versus 

Kaminee  Soonduree  Debia  and  others 
(Defendants),  Respondents. 

Baboo  Kumla  Kant  Sen  for  Appellant 

Bahoos  Bama  Churn  Banerjee  and  i7«| 
Chunder  Banerjee  for  Respondents. 

Case, — One  H,  the  owner  of  a  jote,  is  said  t> 
conveyed  it  to  plaintiff  by  a  deed  duly  re^steicd; 
plaintiff's  name  was  not  registered  in  the  zemiod 
serishta.    The  zemindar  sued  the  recorded  jotedtril 
for  arrears  of  rent ;  but  H  having  left  the  coantry, 
D  (said  to  be  in  actual  possession)  was  substituted,; 
a  decree  passed.  In  execution  the  jote  was  sold,  ai 
was  purchased  by  one  of  the  defendants.  PlaintiSi 
to  set  aside  the  sale,  and  for  declaration  of  right 
recovery  of  possession,   and  obtained  a  decree  in 
Moonsiff 's  Court.  The  Subordinate  Judj^  in  appeal  | 
versed  the  decree,  holding  that  plaintiff  had  no  I 
standi,  because^  he  did  not  choose  to  deposit  the 
claimed,  or  to  give  security,  and  so  stop  the  sale : 

Held  that  there  was  no  authority  or  couotenaocel 
this  in  the  law. 

Markby,  J, — I  r  is  admitted  by  the  vake 
who  appear  for  the  respondents^  or,  at 
rate,  by  Baboo  Hem  Chunder  Banerjee  (a 
we  have  not  been  convinced  by  the  arj 
ments  of  Baboo  Bama  Churn  Banerjee) 
the  decision  of  the  Lower  Appellate 
cannot  be  supported.  The  Lower  Appel 
Court  has  held  that  plaintifif  has  no  U 
standi,  because  he  did  not  choose  to  de{ 
the  rent  claimed,  or  to  give  security,  andj 
stop  the  sale. 

There  is  no  authority  or  any  counter 
for  this  in  the  law,  nor  any  such  prop( 
tion  in  Mr.  Bell's  work  to  which  the  I01 
Court  has  referred.  Therefore,  that  ju^ 
ment  will  be  set  aside,  and  the  case  reman( 
to  the  Subordinate  Judge  to  consider 
questions  of  law  and  fact  which  may 
raised  before  him,  which  can  only  be  d< 
upon  a  consideration  of  the  evidence  in 
case,  and  which  we  are  not  at  liberty  to 
into. 

The  costs  will  abide  the  final  result. 
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The  15th  February  1873. 

present: 

rd  Jastice  James,  Sir  Barnes  Peacock, 
Lord  Jastice  Mellish,  Sir  Montague  £. 
Smith,  Sir  Robert  P.  Collier,  and  Sir 
Lawrence  Peel. 


jMhi  Law— 


—Separate 


aw— Joint  Family-proper^- 
Acqnisition— Onus  ProbandL 

I  Appeal  from  the  High  Court  of  Judi- 
cature ai  Fort  William  in  Bengal* 

Chand  Hurree  Maitee 
versus 
Kajah  Norendro  Narain  Roy  and  another. 

U  a  result  of  litigation,  a  decree  was  passed  establish- 
ithe  title  of  R  as  a  brother  by  adoption  to  L,  and  a 

felrer  of  his  family  property ;  but  no  possession  was 
iy  directed  to  be  given  to  R,  except  of  the  zemin- 
b  which  was  the  principal  family-estate.  Subse- 
fatly  an  execution-creditor  of  R  took  possession  of 
^lots,  which  were  no  part  of  the  zemindary  proper ; 
'^e  having  been  acquired  as  a  separate  inheritance 

I  ancestor,  and  the  other  havinsf  been  purchased  by 
tile  name  of  the  priest  of  the  family  : 
tLD,  that  R*s  title  to  the  two  lots  was  the  same  as 

to  the  zemindarjr ;  and  that  the  burden  of  proof 
o  those   who  insisted  that  the  two  lots  did   not 
part  of  the  joint  family-estate. 

this  case  their  Lordships  are  of  opinion 

the  decree  of  the  High  Court  cannot 

sustained,  and    that  the    decree   of  the 

nating  Principal   Sudder  Ameen  ought 

affirmed, 
ic  property  in  question  consisted  of  two 

II  lots  of  land,  apparently  of  considerable 
le  at  the  present  time,  which  had  been 

possession  of  by  the  appellant  as  an 
ition-creditor    of  one   Roodro  Narain, 
sh  Roodro  Narain  was  by  adoption  the 
'ler  of  Lukee  Narain,  the   predecessor  in 
of  the  respondents.     It  appears   that 
iro  Narain  and  Lukee  Narain,  as  far  back 
year  1845,  ^^d  litigation  for  the  pur- 
of    establishing  the  title  of   Roodro 
un  as  a  brother  and   co-sharer  in  the 
lily  property.    He  succeeded  in  that  liti- 
His     title    was   established    as   a 
Ihcr  and  co-sharer.    But  it  appears,    as 
fe  there  is  any  evidence   before  their 
■  jhips,  that,  in  the  decree  establishing  his 
^  no  possession  was  actually  directed  to 
{iven  to  him,  except  of  the  zemindary, 
was    the  principal  family-estate.     It 
irg  that  the  two  lots  in  question  were  no 
of  the  zemindary  proper,  but  one  of 

[romthe  judgment  of  Bayleyand  Macpherson, 
in  Regular  Appeal  No.  166  of  1867,  decided 
February  1868. 


them  had  been  acquired  as  a  separate  inherit- 
ance by  the  ancestor,  and  the  other  was 
purchased  by  Lukee  Narain  himself  before 
the  title  of  Roodro  Narain  was  established. 
It  was  purchased  benamee  in  the  name  of 
the  priest  of  the  family.  The  Sudder 
Ameen  decided  in  favor  of  the  appellant. 
Their  Lordships  are  of  opinion  that,  under 
the  circumstances,  Roodro  Narain's  title  to 
the  two  lots  was  precisely  the  same  as  his 
title  to  the  zemindary ;  that  the  family  pro- 
perty with  regard  to  the  one  lot  would  be 
exactly  in  point  of  title  the  same  as  the 
zemindary  itself;  and  with  regard  to  that, 
which  wa3  purchased  in  the  name  of  the 
priest,  the  presumption  of  law  and  the 
presumption  of  fact  would  be  that  the  pro- 
perty acquired  in  that  way  by  the  managing 
representative  member  of  the  joint  family 
would  be  joint  family  property.  The  bur- 
den of  proof,  therefore,  lay  upon  those  who 
insisted  that  these  two  lots  did  not  form  part 
of  that  joint  family-estate.  If  they  did  form 
part  of  that  joint  family-estate,  then  the  title 
of  the  execution-creditor,  so  far  as  it  was 
affirmed  by  the  Principal  Sudder  Ameen 
(which  was  only  to  one  moiety),  was  a  good 
title.  It  was,  therefore,  on  the  respondents 
to  show  that  there  had  been  anything  which 
amounted  to  adverse  possession  so  as  to  be 
an  ouster  of  the  co-tenant. 

Their  Lordships,  having  looked  through 
the  evidence,  are  satisfied  that  there  is  no- 
thing like  trustworthy  evidence  that  amounts 
at  all  to  proof  of  such  adverse  possession  or 
ouster.  It  is  perfectly  well  known  to  all 
persons  conversant  with  these  matters  in 
India  that  the  receipt  by  one  member  of  a 
family  may  be  quite  consistent  with  the  title 
of  the  whole.  One  member  of  a  family  may 
be  in  receipt  of  one  part  of  an  estate,  and 
another  may  be  in  receipt  of  another  part  of 
the  estate,  and  they  may  have  afterwards  to 
account  the  one  to  the  other  in  respect  of 
the  excess  of  receipts  over  their  respective 
rights.  Moreover,  there  being  no  evidence 
of  the  adverse  possession,  except  the  receipt 
of  rents  on  behalf  of  Lukee  Narain  and 
Lukee  Narain's  descendants,  there  is,  on  the 
other  side,  evidence  of  very  nearly  the  same 
character,  evidence  not  amounting  to  much, 
but  evidence  of  the  same  character  and 
description  showing  Roodro  Narain's  occu- 
pation or  possession  of  part  of  the  property, 
his  personal  dealing  with  it,  and  also  receipts 
of  rent  on  his  behalf. 

Under  those  circumstances  their  Lordships 
will  humbly  recommend  to  Her  Majesty  that 
the  decree  of  the  High  Court  be  reversed, 
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and  the  decree  of  the  Principal  Sudder 
Ameen  be  affirmed ;  that  the  appellants 
receive  back  all  the  costs  which  they  have 
paid  under  the  order  of  the  High  Court; 
and  that  having  regard  to  the  arrangement 
entered  into  by  the  appellant  with  the 
respondent  Norendro  Narain  Roy,  that  each 
party  was  to  bear  his  own  costs  in  the  lower 
Courts  and  all  subsequent  Courts,  their 
Lordships  will  recommend  that  one-half  the 
costs  of  the  appellant  in  the  Courts  below, 
and  one-half  the  costs  of  this  appeal  be  paid 
to  him  by  Ranee  Treepoora  Soondoree,  the 
second  respondent. 


The  24th  February  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Jmiice,  and  the  Hon'ble  F.  B.  Kemp  and 
C.  Pontifex,  Judges, 

Declaratory  Decree^Prodamation— Surrey 

Map. 

Case  No.  304  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Mymensingh, 
dated  the  2nd  September  1872, 

Rajah  Raj  Krishna  Singh  Bahadoor  (Decree- 
holder),  Appellant, 

versus 

The  Collectors  of  Mymensingh  and  Gowal- 
parah  on  behalf  of  Government  (Judgment- 
debtors),  Respondents, 

Baboo  Nullit  Chunder  Sen  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

The  holder  of  a  decree  which  declares  that  the  bound- 
ary line  laid  down  in  the  survey-map  as  the  boundary 
line  of  the  plaintiff's  permanently-settled  estate  is  not 
the  true  boundary  line,  is  not  entitled  either  to  have 
the  decree  proclaimed  on  the  spot,  or  to  have  the  line 
erased  from  the  survey-map. 

Couchy  C.J. — The  prayer  of  the  appel- 
lant in  the  Court  of  Mymensingh  was  that 
the  terms  of  the  decree  might  b^  proclaimed 
on  the  spot,  and  that  the  line  delineated  on 
the  survey-map  might  be  erased  from  it. 
Now  the  terms  of  the  decree  are :  "  It  is 
*'  hereby  declared  that  the  boundary  line  laid 
*'  down  in  the  survey-map  as  the  boundary 
'*  line  ofthe  said  plaintiff's  permanently-settled 
"  estate  is  not  the  true  boundary  line,  and 
'*  that  the  said  plaintiff  is  not  bound  by  the 
''  sud  survey-map,  or  by  the  order  of  the 
"Collector  of  the  15th  April  1859  ^^^  ^^^ 


"  subsequent  iHTOceedingstbereoB."  Thatii« 
decree  was  advisedly  put  in  that  form  is  evi* 
dent  from  the  language  of  Sir  Barnes  Pa- 
cock,  who  says  at  the  end  of  his  judgTueat: 
*'  It  appears  to  me  that  the  appeal  must  be 
"  allowed,  and  the  decisions  of  the  lower  Govt 
"and  of  the  Division  Bench  of  this  CodA 
'<  be  reversed  so  far  as  they  declare  that  thft 
"plaintiff  is  entitled  to  the  lands  s 
"in  the  plaint,  and  that  we  must  me 
"declare  that  the  boundary  line  laid  d 
"  in  the  survey-map  as  the  boundary  line 
"his  permanently-settled  estate  is  not 
"  true  boundary  line,"  this  being  followed 
the  decree.  Therefore,  it  does  not  aathori 
the  interfering  with  the  survey-map,  or 
erasing  any  line  drawn  upon  it;  and 
would  seem  to  have  been  done,  because 
line  on  the  map  is  not  merely  a  line  sb 
the  boundary  of  the  plaintiff's  estate,  bii 
line  drawn  on  the  map  for  other  p 
also. 

That  being  so,  there  was  a  very 
reason  for  the  Court  in  making  this  d 
confining  itself  to  simply  declaring  that 
boundary  line  was  not  the  true  boundary 
of  the  estate,  and  that  the  plaintiff  was 
bound  by  the  map,  or  by  the  orders  of  the 
lector  passed  thereon.     The  making  a 
claration  that  the  plaintiff  is  not  boond 
the  map  instead  of  showing  that  the  d 
was  to  be  carried  out  by  erasing  the 
from  it  rather  indicates  that  the  Court  in 
ed  that  the  line  was  to  remain  on  the 
Therefore  the  appellant  is  asking  1  for 
which  the  decree  does  not  authorize, 
which  certainly  would  not  be  anthorized 
wjiat  is  laid  down  by  the  Judicial  Comm! 
in  the  case  quoted,  Barlow  vs.  Ord  ;*  the 
cree  there  was  of  a  very  different 
from  the  present ;  for,  although  it  ded 
a  right  to  a  share,  and  stopped  short  of  givi 
directions  as  to  the   recovery  of  it, 
could  be  no  question  that  this  was  the 
way  in  which  effect  could  be  given  \o 
declaration.    That  does  not  apply  to  a 
like  the  present,  or  to  the  manner  of  ez< 
ing  this  decree,  which  the  present  ap 
asks  for. 

Then  the  other  part  of  his  prayer  is 
the  decree  may  be  proclaimed  on  the 
the  words  of  the  application  are  that 
decree   might  be  proclaimed  through 
Court ;  it  does  not  say  where,  and  I 
therefore,  that  it  means  that  it  should  be 
claimed  on  the  spot  where  the  disputed 
ary  is ;  but  there  is  no  provisioB  in  the 
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sntitling  a  party  to  have  a  decree  declaring 
Us  right  to  land  proclaimed  on  the  spot,  no 
kw  says  that  that  is  to  be  done,  and  it  is  not 
I  mode  of  execating  a  mere  declaratory  de- 
fete.  He  is,  therefore,  not  entitled  to  that. 
E think  that  the  decision  of  the  lower  Court 
Ejecting  the  application  was  right  upon  the 
iroand  that  it  asked  for  that  which  the  ap- 
pellant was  clearly  not  entitled  to.  Even  sup- 
^sing  the  appellant  to  be  right  in  his  con- 
lention  that  this  declaratory  decree  ought 
b  be  executed  in  some  form  or  other,  1  do 
bt  think  it  is  advisable,  whilst  an  appeal  is 
iding  before  the  Privy  Council,  that  a  step 
this  kind  should  be  taken,  and  that  should 
done  which  would  simply  amount  to  a 
plication  of  the  decree.  Without  deter- 
ling  whether  the  appellant  would  be  enti- 
to  it,  I  do  not  think  it  would  be  advi- 
>\t  now  to  do  it. 
i^'We  must  dismiss  the  appeal  with  costs. 
I  Kemp,  y. — I  concur. 
\Fonlifex,  J, — I  concur. 


\ 


The  27th  Februafy  1873. 


Presenl  : 

re  Hon'ble  L.  S.  Jackson  and  Dwarkanath 
Mitter,  Judges. 

Guardians  and  Minors— Right  of  Action. 

Case  No.  349  of  1872. 

xial  Appeal  from  a  decision  passed  by  the 
^Second  Subordinate  Judge  of  the  24- Per- 

gunnahs,  dated  the  jrd  October  i8yr,  revers- 
'ing  a  decision  of  the  Additional  Moonsiff 

of  Baraset,  dated  the  joth  November 
\1S70, 

■onmohinee  Joginee  (Plaintiff),  Appellant^ 
\  versus 

\  Jugobundhoo  Sadhookha  (Defendant), 
^  Respondent, 


moo  Opendro  Chunder  Bose  for  Appellant. 
itboo  Bhowanee  Churn  Dull  for  Respondent. 

lintiff  gave  a  mokurruree  lease  of  her  infant  son's 

of  a  piece  of  ground  to  her  deceased  husband's 

it  (a  co-sharer), who  then  leased  the  land  to  defend- 

[;  plaintiff  affixing  her  signature  to  the  latter  lease. 

SB  than  two  years  after  this,  plaintiff  brines  the  pre- 

siiit  ciaiming  possession  on  the  ^.ound  that  the 

to  defendant  is  prejudicial  to  her  infant  son,  who 

tnot  to  be  prejudiced  by  her  act : 

IcLD,  that  the  proper  course  to  adopt  in  such  a  case 

Dsld  be  to  refuse  to  the  mother  the  authority  of  the 

iMrt  to  carry  00  the  suit  on  behalf  of  the  infant, 

treating  it  as  a  suit  on  her  owo  account^  to  dismiss 
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it  with  costs  payable  from  her  own  pocket,  leaving  the 
minor  to  sue  to  set  aside  the  lease  through  some  other 
person  as  his  next  friend. 

Jackson,  J, —Thz  subject-matter  of  the 
case  here  is  a  piece  of  ground  belonging  in 
equal  shares  to  the  plaintiff  Monmohinee's 
infant  son  and  to  the  brother  of  her  deceased 
husband.  The  plaintiff,  it  is  said,  gave  a 
mokurruree  lease  of  the  infant's  share  to  the 
brother,  and  the  brother  then  leased  the  land 
to  the  defendant,  who  has  thereon  built  a 
pucka  house.  The  plaintiff  affixed  her  sig- 
nature to  the  lease  granted  by  the  brother  ta 
the  defendant,  and  in  less  than  two  years  from 
the  making  oif  the  lease  the  plaintiff  sues  the 
defendant,  claiming  possession  of  the  land  on 
the  ground  that  the  lease  s  prejudicial  to  her 
infant  son,  and  that  he  ought  not  to  be  pre- 
judiced by  her  act. 

The  Moonsiff,  having  the  interests  of  the 
minor  chiefly  in  view,  gave  judgment  for 
the  plaintiff,  but  the  Lower  Appellate  Court, 
looking  rather  at  the  conduct  of  the  mother, 
who  is  plaintiff  on  the  record  suing  on  behalf 
of  her  son,  declared  that  she  ought  not  to  be 
allowed  to  set  aside  her  own  act,  and  reversed 
the  decision  of  the  first  Court. 

We  think,  on  the  one  hand,  the  minor  ought 
not  to  be  concluded  by  an  act  done  to  his 
prejudice  by  the  mother  acting  as  his  guardian^ 
and  that,  on  the  other  hand,  she  ought  not  (0 
be  allowed,  immediately  after  consenting  \o 
the  lease  granted  to  defendant,  to  turn  round 
and  avoid  her  own  act  by  setting  up  the 
interests  of  her  own  son.  If  some  third  per- 
son had  come  forward  as  the  next  friend  of 
the  minor,  and  brought  this  suit  in  good  faith, 
making  the  mother  a  defendant  in  the  cause, 
the  state  of  things  would  have  been  other- 
wise. As  it  is,  it  seems  to  us  that  the  proper 
course  would  be  to  refuse  to  the  mother 
the  authority  of  the  Court  to  carry  on  the 
suit  on  behalf  of  the  infant,  and,  treating  it  as 
a  suit  on  her  own  account,  to  dismiss  it  with 
costs  payable  by  her  from  her  own  pocket, 
leaving  the  minor  to  sue  to  set  aside  the 
lease  through  some  other  person  as  his  next 
friend.  The  judgments  of  both  the  lower 
Courts  are  set  aside. 


The  I  St  March  1873. 
Present : 

The  Hon'ble  Dwarkanath  Mitter  and  E.  G. 

Birch,  Judges. 

Rent-suit  00  a  false  Ground— Ci^  Risrhts^ 

Case  No.  868  of  1872. 
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Special  Appeal  from  a  decision  passed  by 
the  Judge   of  West   Burdivan^  dated  the 
i6th  April  i8j2,  reversing  a  decision  of 
the  Moonsiff   of  Bishinpore,    dated    the 
31st  January  i8*j2, 

Kishen  Mohun  Mookerjee  (Plaintiff), 
Appellant^ 

versus 

Rajoo  Dey  and  others  (Defendants), 
Respondents, 

Baboo  NilMadhub  Sen  for  Appellant. 

Baboo  Kalee  Kishen  Sen  for  Respondents. 

In  a  suit  for  arrears  of  rent  where  defendant's  plea  of 
payment  falls  to  the  ground,  the  fact  of  plaintiff  having 
sued  upon  a  false  ground  is  no  reason  why  he  should 
not  obtain  a  decree  at  the  rate  fixed  bv  a  former  decree 
as  the  proper  rate  demandable  from  tne  defendant. 

Mitter,  J, — In  this  case  we  are  not  in  a 
position  to  interfere  with  the  finding  of  the 
Lower  Appellate  Court  that  the  rent  of  the 
delendant'*s  tenure  was  payable  in  cash,  and 
not  in  kind  as  alleged  by  the  plaintiff.  But 
accepting  that  finding  as  far  as  it  goes,  we 
see  no  reason  whatever  why  the  plaintiff 
should  not  obtain  a  decree  at  the  rate  fixed  by 
the  former  decree  as  the  proper  rate  of  rent 
demandable  from  the  defendant.  The  learned 
Judge  says  in  his  judgment  that  the  plaintiff 
is  not  entitled  to  obtain  a  decree  at  that  rate, 
because  he,  the  plaintiff,  has  brought  this 
suit  upon  a  false,  ground.  But  whatever  re- 
sponsibility the  plaintiff  might  have  incurred 
by  instituting  an  action  upon  a  false  ground, 
we  do  not  see  any  reason  why  he  should  lose 
his  civil  rights,  particularly  when  it  is  clear 
that  any  future  suit  brought  by  him  for  the 
arrears  of  the  period  involved  in  this  suit 
would  be  certainly  liable  to  be  dismissed 
under  the  provisions  of  section  2,  Act  VIII. 
of  1859. 

The  defendant  in  his  written  statement 
pleaded  that  he  had  paid  a  portion  of  the  rent 
due  from  him  to  the  plaintiff's  landlord.  The 
Moonsiff  who  tried  the  case  in  the  first  in- 
stance came  to  the  conclusion  that  this  allega- 
tion was  not  proved ;  and  he  further  held 
that  the  alleged  payment  by  the  defendant  to 
the  plaintiff's  landlord,  without  the  plaintiff's 
permission  or  authority,  was  not  binding 
against  the  plaintiff.  The  defendant  did  not 
appeal  to  the  Judge  ag[ainst  either  of  these 
findings,  and  it  is,  therefore,  clear  that  the 
plaintiff  is  entitled  to  obtain  a  decree  for 
arrears  of  rent  at  the  full  rate  of  Rs.  29-1 1-5 
per  annum,  the  defendant's  plea  of  payment 
having  fallen  to  the  ground.    A  decree  will, 


therefore,  be  entered  for  the  plaintiff  for  thi 
sum  of  Rs.  89-10-3,  that  being  the  amout 
due  for  the  three  years  for  which  thissil^ 
was  brought. 

We  think  that,  under  the  circamstancesolj 
this  case,  each  party  ought  to  bear  his  o««| 
costs  both  in  this  Court  and  in  the  Ooiatil 
below. 


The  4th  March  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt„  CI 
Justice,  and  the  Hon'ble  Louis  S.  Jack! 
and  Dwarkanath  Mitter,  Judges, 

Act  Z.  of  Z859,  8.  56-~Mode  of  Senrice  of 
mens— Ex-parte  Decrees— Execntii 
Jurisdiction. 

Case  No.  246  of  1871. 

Regular  Appeal  from  a  decision  passed  bf 
Second  Subordinate  Judge  of  the 
four  Pergunnahs,  dated  the    jist   Ji 

A.  B.  Mackintosh  (Plaintiff),  Appellant, 

versus 

Kalee  Doss  MuUick  and  others  (Defends 

Respondents. 

The  Advocate- General  and  Baboo  Ambiki} 
Churn  Ghose  for  Appellant. 


Baboos  Gopal  Lall  Mitter  and  Ntt 
Bose  for  Respondents. 


Ma 


The  words  in  Act  X.  of  1S59,  s.  56,  as  to  a  sni 
Proclamation  having  been  *'  duly  served  aocnrdmgtol 
Provisions  of  this  Act,"  refer  to  the  mode  of  service, 
^Qt  to  the  agency  by  which  it  is  effected,  and  the 
that  the  summons  was  not  served  through  the  Cai~ 
of  thelDistrict,  but  byfan  officer  of  the  Court  itself, 
be  no  ground  for  not  proceeding  with  the  case  tf 
summons  had  been  served  in  the  manner  the  Act  (s.^ 
requires. 

An  irregularity  of  this  kind  by  which  the  {artyisi 
injured  does  not  vitiate  the  proceedings  or  render  < 
ex'parte  decree  void;  and  even  if  the  decree  in  sa  ' 
case  is  set  aside,  the  sale  held  in  execution  of  it 
not  thereby  fall  to  the  ground. 

Quare. — Is  the  Civil  Court  (including  also  the 
of  the  Moonsiff)  competent  to  inquire  into  the  reg 
of  decrees  obtained  in  the  Revenue  Court,  and  eif 
them  aside,  or  treat  them  as  nullities,  on  the  grooadi 
greater  or  less  irregularities  in  the  procee<fings  ? 

Couchy  C.J. — Thk  case  put  forward  in 
plaint  in  this  suit  was  that  Nobin  Chuj 
Bose  had  made  a  purchase  as  the  bens 
dar  for  the  2nd,  3rd,  and  4th  defendants; 
the  6th  defendant  had  subsequently 
collusive  purchase    from    Nobin    Chw 
Bose  J  that  the  sale  at  which  the  property 
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Bit  was  purchased  was  in  execution  of  a 
pciee  passed  in  a  previous  salt ;  that  as  the 
pit  was  irregular  and  coUasive,  the  decree 
hssed  therein,  and  the  sale  in  pursuance  of 
[were  invalid,  and  the  plaintiff  prayed  that 

£  illegal  and  collusive  sale,  as  he  called  it, 
uld  be  set  aside. 

There  was  no  pretence  for  alleging  that 
tere  was  any  collusion  on  the  part  of  the 
Collector,  nor  has  it  been  shown  that  Charoo 
Imnder  or  Shurruth  Chunder  brought 
bout  the  sale  by  any  intentional  default  in 
Hjing  the  rent  due  to  the  Government.  In 
Kt,  the  case  as  presented  to  us  now  is  that 
bbin  Chunder  Bose  purchased  on  behalf  of 
Baroo  Chunder  and  Shurruth  Chunder,  and 

was  simply  a  case  of  a  benamee  transac- 

f.An  objection  has  been  taken  to  the  validity 
t  the  sale  that  the  defendants  in  the  suit 
iooght  by  the  Government  were  not  sum- 
looed.  It  was  put  as  high  as  that  by  the 
femed  Advocate-General.  This  objection, 
poagh  not  distinctly  raised  in  the  plaint, 
iy  be  considered  as  coming  under  the 
legation  that  the  suit  was  irregular. 
It  appears  that  the  suit  being  commenced 
^tbe  Government  through  Bussunt  Coomar 
kx)kerjee,  the  head  mohurir,  Ashootosh 
ftb  and  Promuthonath  Deb  were  made 
kfendants  in  the  plaint.  Then  it  was  dis- 
Hrered  that  they  were  dead,  and  the  and, 
id,  and  4th  defendants  accepted  the  sum- 
tons,  and  granted  receipts  as  the  heirs.  A 
jmrnons  was  issued  entitled,  ''  In  the  suit  of 
bsunno  Coomar  Mookerjee,  head  mohurir, 
4  part  of  Government "  as  plaintiflF,  and 
ese  three  persons  as  defendants,  requiring 

Pto  appear  on  the  9th  of  April  1868. 
summons  appears  from  the  receipt  of 
to^peon  which  is  annexed  to  it  to  have  been 
j|»ed  by  being  affixed  to  the  outer  door  of 
f  house  of  the  defendants,  it  being  stated 
fit,  on  search,  they  were  not  to  be  found, 
pw,  seciiotf  45  of  Act  X.  of  1859  provides 
pt  *'  the  summons  shall  be  served  by  deli- 
(ering  a  copy  of  the  summons  to  the  defend- 
bt  personally  when  practicable,  or,  if  the 
Munmons  cannot  be  served  on  the  defend- 
bt  personally,  by  affixing  a  copy  of  it  to 
feme  conspicuous  part  of  his  usual  place 
of  abode,  and  also  affixing  a  copy  of  the 
teme  in  the  Collector's  oflSce." 
lection  47  provides  that,  "  if  the  place  of 
node  of  the  defendant  be  in  another  district, 
iesummons,  together  with  the  cost  of  the 
gvice  thereof,  shall  be  sent,  by  the  public 
Ktet,  to  the  Collector  of  such  district,  who 
inall  issue  the  summons,  and  return  the 


"  same  after  service,  with  the  prescribed  en- 
"  dorsement,  to  the  officer  by  whom  it  was 
"  transmitted  to  him." 

These  defendants,  it  is  said^  were  living 
in  another  district,  in  the  district  of  Calcutta, 
the  proceedings  being  in  the  Court  of  the  Col- . 
lector  of  the  Twenty-four  Pergunnahs,  and  it 
is  upon  the  ground  that  the  summons  was  not 
sent  in  the  manner  indicated  to  the  Collector 
of  Calcutta  that  the  Advocate-General  has 
rested  his  objection  to  the  validity  of  the 
decree. 

It  is  true  as  argued  by  him  that  section 
56  says  :  "  If  on  the  day  fixed  by  the  sum- 
*'monsor  proclamation  for  the  appearance  of 
"  the  defendant,  the  plaintiff  only  appears,  the 
"  Collector,  upon  proof  that  the  summons  or 
"  proclamation  has  been  duly  served,  accord* 
'*  ing  to  the  provisions  of  this  Act,  shall  pro- 
"  ceed  to  examine  the  plaintiff  or  his  agent, 
"  and  after  considering  the  allegations  of  the 
"  plaintiff  and  any  documentary  or  oral  evi- 
"  dence  adduced  by  him  may  pass  judgment 
"  ex  parte  against  the  defendant."  But  it 
appears  to  me  that  the  words  as  to  the  som- 
mons  or  proclamation  being  duly  served 
according  to  the  provisions  of  the  Act  refer 
to  the  mode  of  service  directed  by  section  45, 
and  that  it  would  not  be  a  ground  for  not 
proceeding  with  the  case  that  the  summons 
was  not  served  through  the  Collector  of  the 
district,  but  by  an  officer  of  the  Court  itself, 
if  the  summons  had  been  served  in  the  . 
manner  the  Act  requires,  namely,  personally 
when  it  is  practicable,  or  by  affixing  a  copy 
to  the  defendant's  place  of  abode  when 
personal  service  is  not  possible. 

Section  58  provides  thA  an  appeal  shall  not 
lie  from  a  judgment  passed  ex  parte  against 
a  defendant  who  has  not  appeared,  but  that 
in  all  such  cases  if  the  defendant  shall  with- 
in  1 5  days  after  any  process  for  enforcing 
the  judgment  has  been  executed,  or  at  any 
earlier  period  show  good  and  sufficient 
cause  for  his  previous  non-appearance,  and 
satisfy  the  Court  that  there  has  been  failure 
of  justice,  the  Collector  may,  upon  such  terms 
and  conditions  as  to  costs  or  otherwise  as  he 
may  think  proper,  revive  the  suit,  and  alter 
or  rescind  the  decree  as  the  jusUce  of  the 
case  requires.  In  this  case  I  think  there 
was  an  ex-par te  judgment  against  the  de- 
fendants, which,  if  they  had  been  prejudiced 
by  the  summons  having  been  served  on  them 
in  this  manner  instead  of  through  the 
Collector  of  Calcutta,  they  should  have  ap- 
plied to  have  set  aside.  There  would  be 
really  no  reason  for  setting  aside  the  judg- 
ment if  they  had  notice  of  the  proceedings. 
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The  summons  having  been  served  on  them 
by  a  person  from  the  Court  of  the  Twenty-four 
Pergunnahs  would  give  them  notice  just  as 
well  as  if  it  had  been  served  by  a  peon  of 
the  Collector  of  Calcutta.  It  seems  to  me 
there  is  no  reason  for  holding  that  an  irregu- 
larity of  this  kind  by  which  the  party  is  not 
injured  vitiates  the  whole  proceedings  and 
renders  the  decree  void,  and  as  was  contend- 
ed for  by  the  learned  Advocate-General  that 
the  sale  should  also  be  treated  as  void,  and  as 
giving  no  title  to  the  purchaser.  No  autho- 
rity going  to  such  a  length  had  been  quoted 
to  us.  1  think  the  decree  was  not  rendered 
void  by  the  summons  not  being  served 
through  the  Collector  of  Calcutta. 

We  have  then  to  consider  whether  the 
plaintiff  has  made  out  his  case  that  Nobin 
Chunder  Bose  purchased  as  a  benameedar  for 
the  2nd,  3rd,  and  4th  defendants.     As  to  this 
we  have  first  the  statement  of  Charoo  Chunder 
Ghose.     It  does  not  appear  to  me  that  any 
reason  is  shown  for  our  thinking  that  he  was 
not  telling  the  truth.     I   must  say  that  the 
Court  is  not  to  give  effect  to  an  imputation  of 
fraud  or  falsehood  without  some  evidence 
to  support  it.    He  says  he  did  not  mention 
anything  to  Nobin  Chunder  Bose  about  the 
auction-sale,  nor  that  Nobin  Chunder  Bose 
mentioned  anything  about  the  purchase  to 
him ;  that  since  that  time  they  had  no  inter- 
view ;  and  that  he  did  not  get  the  rents  of 
the  portion  of  the  land  which  was  purchased 
by  Nobin  Chunder  Bose  after  his  purchase. 
On  cross-examination  the  question  is  put  to 
him,  and  he  gives  a  direct  denial.    He  says: 
"  The  purchased  portion  of  Nobin  Bose  had 
*'  not  been  purchase  by  us  directly,  nor  in 
*'  his  benamee,  from  the  estate  of  Ashootosh 
'  '*  Baboo.     I  heard   before  this  case  about 
*'  Kalee  Doss  Mullick's  purchase  of  the  above 
''  portion  from  Nobin  Bose.    We  have  not 
"  purc*hased  in  the  benamee  of  Kalee  Doss 
*'  Mullick  from  Nobin  Bose  his  purchased 
<<  portion  in  Ashootosh  Deb's  estate."    This 
evidence  most  distinctly  contradicts  the  case 
of  the  plaintiff.     Nobin  Chunder  Bose  also 
says  that  he  made  the  purchase  on  his  own 
account.     Possibly  some  portion  of  his  evi- 
dence, as  where  he  says  how  he  came  to  pur- 
chase the  land,  is  open  to  observation,  but 
there  is  his  statement  that  he  made  the  pur- 
chase for  himself,  and  afterwards  received  the 
rent  of  the  purchased  property.     It  is  shown 
that  he  received  money  in  order  to  complete 
this  purchase,  and  another  which  he  made 
about  the  same  time  from  Neel  Kant  Haldar. 
There  is  no  doubt  that  money  which  he  paid 
came  from  that  quarter.    The  notes  have  been 


traced,  and  so  far  there  is  every  informatk 
given  as  to  the  very  material  question, 
where  the  money  came  from.     The  plaii 
had    an   opportunity    of  investigating 
matter  and  showing  if  he  could  that,  alih(  ^ 
the  money  was  apparently  supplied  by  N< 
Kant  Haldar,  it  was,  in  fact,  supplied 
Charoo  Chunder  and  the  other  defendat 
No  attempt  of  the  kind  has  been  made 
the  plaintiff.     Some  suspicion,  no  donlrtLi 
thrown   upon  the    case    by    two   dakl" 
which   purport  to  have  been  given  by 
executors  of  Ashootosh  Deb,  a  fact  not 
sistent  with  the  evidence  that  the  rent 
paid  to  Kalee  Kisto  on  behalf  of  N< 
Chunder  Bose ;  but  the  probable  explai 
of  this  is  that  Kalee  Kisto  was  at  that  lii 
employed   to  collect  the  rents  for  CI 
Chunder  and  Shurruth  Chunder  as  well 
Nobin  Chunder  Bose.     Whether  it  was 
design  or  by  mistake  that  these  two  dakl 
were  so  given  it  is  impossible  to  say,  I 
their  mere  existence  is  not,  I  think,  suffick 
to  lead  us  to  the  conclusion  that  the  statei 
of  Nobin  Chunder  Bose  is  false,  and  th^ 
was  not  in  receipt  of  the  rent.     Kalee  Kij 
has  also  been  examined,  and  everybody ' 
been  called  who  could  throw  any  light  on 
transaction.   Kalee  Doss  Mullick  slates 
after  the  purchase,  he  took  possession  of 
property  and  received  rents  from  the  ten 
and  that  Charoo  Chunder  had  no  right  in 
properly.    In    this   state   of   the   case, 
utmost   that   it   seems  to  me   the  1< 
Advocate-General  is  entitled  to  say  is 
there  is  considerable  suspicion  that  it 
benamee  purchase.     I  think  this  alone  is 
sufficient  to  entitle  plaintiff  to  such  a  dccl 
tlon  as  he  asks  for.     We  must  be 
by  evidence  that  his  case  is  a  true  one, 
that  the  purchase  by  Nobin  Chunder 
was  really  a  benamee  purchase  for  Ci 
Chunder  and  the  other  defendants.    The 
dence  is  not  to  my  mind  sufficient  to  lead 
to  that  conclusion.     It  would  ilbt  be  so 
were  trying  the  case  in  the  first  instance, 
I  must  not  forget  that  the  case  has  beent 
and  it  seems  to  me  carefully,  by  the  Ji 
of  the  lower  Court,  and  we  arc  asked  to 
that  the  decision  he  has  come  to  is  a  wi 
one. 

The  appeal  must  be  dismissed  with 

Jackson,  J. — I  am  entirely  of  the 
opinion.     On  the  first  part  of  the  case^ 
plaintiff  asks  us,  sitting  here  in  ap] 
declare  that  the   decree    obtained 
Charoo  Chunder  and  his  co-defendants 
nullity,  and  then  to  go  on  and  set  asid< 
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by  which  the  land  in  dispute  was  con- 
ned to  Nobin  Chunder  Bose.    I  entirely 
icar  in  the  view  taken  by  the  Chief  Justice ' 
^lothe  meaning  of  the  words  in  section  56, 
X.  of  1859,  with  reference  to  a  summons 
^ng  duly  served  according  to  the  provisions 
that  Act.    It  seems  to  me  that  those 
rds  clearly  refer  to  the  mode  in  which  a 
imons  is  to  be  served,  and  not  to  the 
icy  by  which  it  is  to  be  served.     If  we 
)0se  that  the  plaintiff,  or  that  the  defend- 
in  the  rent-suit,  had  proceeded  by  way 
application  to  the  Revenue  Court  to  set 
the  eX'Parie  decree  on  the  ground  that 
summons  was  not  duly  served  under  the 
nsions  of  the  Act,  can  we  suppose  thitt 
Revenue  Court  would,  adverting  to  the 
is  of  section  58,  have  set  aside  its  own 
ree  ?    It  must  be  borne  in  mind  that  the 
in  respect  of  which  the  arrear  of  rent 
claimed  is  in  Dehee  Punchannogram, 
lich  is  a  suburb  of  Calcutta,  and  that  the 
ipants  of  the  land  lived  just  within  the 
of  Calcutta  at  a  distance  which  does 
precisely  appear,  but  which  certainly  does 
exceed  two  or  three  miles.    Can  we  sup- 
ithat,  under  such  circumstances,  the  Coi- 
>r  would  have  held  that  the  summons  had 
been  duly  served  according  to  the  pro- 
is  of  the  Act,  because  the  serving  officer 
a  peon  on  his  own  establishment,  and  not 
the  establishment  of  a  neighbouring  Col- 
>r,  and  that  in  consequence  failure  of 
tice  occurred,  for,  unless  he  were  of  that 
lion,  he  could  not  have  granted  a  new 
?    Then  is  the  plaintiff  in  the  present 
to  be  in  a  better  position  than  the  defend- 
in  the   rent-suit  would   have  been,  if 
^y  applied  under  section  58,  Act  X.  of 
19  ?    It  appears  to  me  that  he  ought  not, 
that  there  would  be  considerable  danger 
[allowing  him  so  to  stand ;  for  otherwise, 
tead  of  submitting  the  question  as  to  the 
liarity  of  the  rent-decree  obtained  to  the 
which  granted  it,  it  would  be  leaving 
matter  to  be  tried  by  a  different  Court, 
considerable  facility  would  thus  be  afford- 
ior  collusion  between  the  plaintiff  and  the 
fendant  for  the  purpose  of  defeating  a 
party,  the  purchaser  of  the  lani  sold. 
It,  in  addition  to  that,  it  seems  to  me  to  be 
remely  doubtful  whether  the  Civil  Court, 
ich  includes  not  only  the  Court  of  the 
rict  Judge  and  of  the  Subordinate  Judge, 
also  that  of  the  Moonsiff,  is  competent  to 
|||ure  into  the  regularity  of  decrees  obtain- 
fiia  the.  Revenue  Court,  and  either  set  them 
^  or  treat  them  as  nullities,  on  the  ground 
greater  or  less  irregularities  in  the  proceed- 


ings. But,  even  if  we  admit  that  the  decree 
ought,  in  this  case,  to  have  been  set  aside, 
and  that  the  Civil  Court  might  deal  with  it 
as  the  plaintiff  asked,  will  the  sale  for  that 
reason  be  annulled  ?  As  far  as  I  am  aware, 
all  the  decided  cases  in  this  Court  take  the 
clear  .position  that,  under  such  circumstances, 
the  sale,  which  has  been  held  in  execution  of 
a  decree,  either  of  the  Civil  or  the  Revenue 
Court,  does  not  fall,  simply  because  the 
decree  has  been  afterwards  set  aside. 
I  think,  therefore,  that  this  Court  could  not, 
on  the  ground  contended  for  by  plaintiff, 
even  if  it  were  made  out,  declare  the  sale  to 
be  invalid. 

On  the  question  of  fact,  I  would  only  ob- 
serve that  the  circumstances  of  suspicion 
which  have  been  dwelt  upon  by  the  learned 
Advocate-General,  and  to  which  the  Chief 
Justice  has  adverted  in  his  judgment,  are, 
putting  them  at  the  highest,  only  circum- 
stances going  to  show  that  the  successive 
purchasers  9?  the  property  in  suit  may  have 
purchased  it  for  some  persons  other  than 
themselves.  Howsoever  far  in  that  direc- 
tion they  might  go,  they  could  only  benefit 
plaintiff,  as  the  Advocate -General  clearly 
saw,  if  there  had  been  clear  evidence  indi- 
cating possession  on  the  part  of  Charoo 
Chunder.  It  seems  to  me  that  the  evidence 
adduced  by  plaintiff  on  that  point  falls  very 
far  short  of  what  is  necessary.  On  this 
question  of  fact  we  must  also  bear  in  mind 
that  we  have  the  evidence  of  Charoo 
Chunder,  Nobin  Chunder  Bose  who  has  now 
no  interest  in  the  matter  (because  if  he  made 
the  purchase  benamee  for  Charoo  Chunder 
and  others,  he  had  himself  no  interest,  and  if 
he  purchased  on  his  own  account,  his  interest 
has  passed  to  Kalee  Doss  MuUick),  Kalee 
Doss  Mullick,  and  Chunder  Nath  Nag,  a 
person  of  considerable  respectability,  who  has 
no  immediate  interest  in  the  property, 
although  his  wife  Nishadinee  seems  to  have 
some  interest. 

I  entirely  agree  with  the  Chief  Justice  in 
thinking  that,  if  we  were  trying  the  case  as 
Judges  of  first  instance,  yti  could  not,  upon 
the  evidence  as  it  stands,  give  a  judgment 
in  favor  of  plaintiff.  Here  we  have,  in  ad- 
dition to  the  weakness  of  the  plaintiff's  case, 
the  opinion  of  a  Subordinate  Judge  thorough- 
ly versed  in  such  matters  and  well  qualified 
to  give  an  opinion  on  the  subject. 

I  agree,  therefore,  in  thinking  that  this 
appeal  must  be  dismissed  with  costs. 

Miiier,  J, — I  am  of  the  same  opinion. 
I   do  not    think    that   the    mere    fact    of 
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non-service  of  saminons  according  to  the  pro- 
visions of  the  Act  is  sufficient  to  render  a  de- 
cree passed  by  a  Court  of  competent  jurisdic- 
tion an  absolute  nullity  ;  for,  it  is  clear  from 
the  provisions  of  section  1 19  of  Act  VIII.  of 
1859,  as  well  as  from  those  of  section  58,  Ad 
X.  of  the  same  year,  tha%  unless  such  a  decree 
is  impeached  within  the  time  prescribed  by 
those  sections,  its  validity  cannot  be  ques- 
tioned afterwards.  If  a  decree  passed  by  a 
Court  of  competent  jurisdiction    were,   as 
contended  by  the  appellant,  an  absolute  nul- 
lity, merely  because  the  summons  had  not 
been  duly  served,  the  Legislature  would  not 
have  made  those  provisions  for  having  such 
a  decree  set  aside  within  a  prescribed  period 
of  time.    I  have  further  to  remark  that  the 
objection  as  to  the  validity  of  the  decree  does 
not  affect  the  sale  to  the  purchaser  Nobin 
Chunder  Bose,  and  in  that  respect  the  case 
falls  within  the  principle  laid  down  in  the 
case  of  Jan   Ali,  reported  at  page   56  of 
Volume  1.,*  Bengal  Law  Reports.    In  that 
case,   a  suit  for  arrears  of  rent  had  been 
brought  against  the  plaintiff,  and  an  ex-par U 
decree  passed  against  him.     While  that  de- 
cree was  in  force  the  plaintiff's  property  was 
sold  in  execution,  and  purchased  bond  fide 
by  one  of  the  defendants.    The  decree  was 
afterwards  set  aside  on  the  application  of  the 
plaintiff  under  the  provisions  of  section  58, 
hdi  X.  of  1859,  upon  the  ground  that  he  had 
been  kept  in  ignorance  of  the  proceedings 
Instituted  against  him  by  the  fraud  of  the 
principal   defendant.    But,   notwithstanding 
the  reversal  of  the  decree,  the  Court  refused 
to  interfere  with  the   sale  on  the    ground 
that,  at  the  time  when  it  was  made,  the  decree 
was  in  full  force. 

As  to  the  question  of  benamee  I  have 
nothing  to  add.  It  seems  to  be  quite  clear 
that  the  plaintiff  has  given  no  tangible  evi- 
dence on  the  strength  of  which  it  can  be 
held  that  the  purchase  made  by  the  defendant 
Nobin  Chunder  was  a  benamee  purchase  for 
the  defendants  2,  3,  and  4. 


The  7th  March  1873. 

Present : 

The  Hon'ble  Dwarkanath  Mitter  and   E.  G. 

Birch,  Judges, 

Ancestor's  Fraud— Pleadings. 

Case  No.  927  of  1872. 

♦    10  Weekly  Reporter,  Civil   Rulings,  154. 


Special  Appeal  from  a  decision  passed  \y 
the  Jud^e  0/  Dacca,  dated  the  2jtk 
March  iSj2y  affirming  a  decision  of  the 
Subordinate  Judge  0/  that  District,  dated 
the  2jrd  August  sS'ji, 

Golam  Koodsee*  Chowdhry  (PlainliffJ, 
Appellant, 

versus 

Johoorunnissa  Kbatoon  and  others 
(Defendants),  Respondents.  \ 

Baboo  Grish  Chunder  Ghose  for  Appellant 

Baboo  Romesh  Chunder  Miiier  for 
Respondents. 

Where  the  agreement  which  formed  the  basis  of  mil 
was  found  to  have  been  entered  into  by  the  plaintyf  ■! 
the  defendant's  ancestors  in  furtherance  of  a  fraud,  ic 
was  held  that  defendant  was  at  liberty  to  show  vhat 
the  real  circumstances  were  under  which  the  agieeac^ 
was  entered  into,  even  thouj^h  it  disclosed  the  frasd  ^ 
his  own  ancestor. 

Mitter,  J. — It  appears  to  as   that 
special  appeal  must  fail. 

Both  the  lower  Courts  have  concorr^ 
found  as  a  fact  that  the  agreement 
formed  the  basis  of  this  sait  was  enl 
into  by  the   plaintiff  and  the   defendtai'l 
ancestors  in  furtherance  of  a   gross  fi 
jointly  committed  by  them  and  another 
named  Zumurooddunnissa  against  the  en 
ors  of  Zumurooddunnissa. 

It  has  been  argued  before  us  that  it 
not  open  to  the  defendant  to  go  behind 
agreement,  and  to  rely  upon  a  state  of 
which  discloses  the  fraud  of  his  own  anc 

We  are  clearly  of  opinion  that  thfs  ob| 
tion  is  untenable.    It  cannot  be  contend 
for  one  moment  that,  because  the  pl» 
did  not  like  to  disclose  the  real  circamsta 
under  which  the  agreement  in  qaesti<Mi 
entered  into  between  the  parties,  ihe  defi 
ant  should  be  prevented  from  showing 
those  circumstances  were  ;  and  it  would 
contrary  to  all  rules  of  equity  and  good 
science  to  hold  that  the  plaintiff  ooght  to 
permitted  to  commit  a  second  fraud  on 
basis  of  the  one  already  committed  by 
and  the  defendant's  ancestor.     I  have 
frequent  occasions  to  consider  this  point, 
I  think  that  there  can  be  but  one  answer 
suits  of  this  kind,  namely,  that  of  dismissal 

The  appeal  is  dismissed  with  costs. 

Birch,  y. — I  concur.- 
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The  7lh  March  1873. 

I  Present  : 

the  Hon'ble  Dwarkanath  Mitter  and  £.  G. 
Birch,  Judges, 

Indivisible  Tenure^Rent-suits. 
Cases  Nos.  871,  892  to  899  of  1872. 

^ial  Appeals  from  a  decision  passed  by 

iht  Judge  of  Midnapore,  daled  the  22nd 

[February  iSy2y   affirming   a   decision    of 

(he  Moonsiff  of  that  District^  dated  the 

i6th  September  iS^jt, 


k 


essrs.  R.  Watson  and  Co.  (Plaintiffs), 
Appellants, 


> 


versus 


jliistG  Mohan  Rakhit  and  others  (Defendants), 

Respondents, 


fir,  R,  T.  Allan  and  Baboo  Bhowanee 
\  Churn  Duti  for  Appellants. 

mkoos  Kumla  Kant  Sen,   Sreenath   Ban- 
Wjety  and  Jogendro  NcUh  Bose  for  Re- 
^ndents. 

b  in£visible  tenure  cannot  be  split  up*  into  parts  with 
to  the  institution  of  different  suits  ajralnst  the 
its  for  arrears  of  rent. 

Htter^  y, — In  these  cases  we  do  not  think 

:essar7  to  express  any  opinion  on  the 

Bminary  objection  which  was  raised  by 

pleader  for  the  respondent  under  the 

risions  of  section  102,  Ad  VIII.  of  1869 

C).    It  is  sufficient  for  us  to  say  that  both 

lower  Courts  have  concurrently  found 

the  tenure  in  question  was  one  indivisible 

re,  and  the  plaintiff,  special  appellant,  had 

ifight  to  split  it  up  into  different  parts,  and 

^institute  different  suits  against  the  tenant 

arrears  of  rent.    It  has  been  contended 

^  the  lower  Courts  have  misunderstood  the 

tkroent-proceedings ;  but  this  contention 

Qot  been  made  out  to  our  satisfaction. 

I  We  dismiss  these  appeals,  and  we  allow 
Bsts  in  those  cases  in  which  the  respondents 
re  appeared. 


The  nth  March  187J. 

Present  : 

The  Hon'ble  Dwarkanath  Mitter  and  W. 
Ainslie,  Judges.    ^ 

Family  of  Maharajah  of  Chota  Nagpore— Suc- 
cession—Custom— Hindu  Law— Onus  Pro- 
bandi—Presumption. 

Case  No.  229  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Lohardugga, 
dated  the  26th  September  iSyi, 

Thakoor  Jeetnath  Sahee  Deo  (Defendant), 

Appellant, 

versus 

Lokenath  Sahee  Deo  (Plaintiff),  Respondent, 

Messrs,  J,  T.  Woodroffe  and  R,  E,  Twiddle 
and  Baboo  Mohesh  Chunder  Chowdhry 
for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

An  action  was  brougrht  by  the  members  of  a  junior 
branch  of  the  family  of  the  Maharajah  of  Chota  Nag. 
pore  to  recover  possession  of  a  fourth  share  of  certain 
moveable  and  immoveable  properties  which  originally 
formed  part  of  an  estate  granted  to  one  Thakoor  A.  S., 
a  junior  member  of  the  family,  for  his  maintenance  by  a 
former  Maharajah.  On  A.  S.'s  death,  the  eldest  of  his 
surviving  sons  succeeded  to  the  thakooree  guddee,  and 
one  of  his  younger  sons,  Thakoor  B.  S.,  the  admitted 
common  ancestor  of  the  parties,  obtained  a  portion  of 
that  estate  for  his  maintenance,  including  the  properties 
in  dispute,  and  the  last  person  seised  ofthem  until  her 
death  was  L.  S.,  as  the  representative  of  her  deceased 
hubband  D.  N.  Plaintiff's  case  was  that  D.  N.  having 
died  without  issue,  all  the  properties  ought,  "  according 
to  the  Hindu  Shastras  and  the  custom  of  ^he  family," 
to  be  divided  equally  between  all  the  surviving  male 
descendants  of  the  common  ancestor,  "defendant's  an- 
swer being  that,  accordinc^  to  the  long-established  cus- 
tom of  the  family  of  B.  S.,  he  (defendant),  as  the  repr«. 
sentative  of  the  eldest  branch  thereof,  was  entitled  solely 
and  exclusively  to  the  properties  in  dispute  :" 

HsLD,  that  the  burden  of  proving  the  affirmative  lay 
upon  the  plaintrff,  whose  claim  was  not  based  upon  the 
ordinary  Hindu  law  of  inheritance  ;  but  upon  a  special 
custom  without  reference  to  claimants*  positions  in  the 
family,  or  their  capability  to  satisfy  the  conditions  of 
heirship : 

Held,  that,  as, according  to  the  custom  in  the  eldest 
branch  of  Thakoor  A.  S  *s  family,  the  property  left  by  a 
childless  member  devolved  on  the  eldest  or  the  guddee 
thakoor,  and  as  defendant's  position  in  B.  S.'s  branch 
of  the  family  was  similar,  i.  e.,  that  of  a  thakoor,  he  had 
every  right  to  contend  that  the  same  custom  must  be 
presumed  to  obtain  in  both  until  the  contrary  wa» 
proved* 

g    \ 


^40 


Civil 


THE  WEEKLY  RSrOKTER. 


Rulings,         [Vol.  XIX. 


X 
< 

Q 

a, 

X 
CQ 

(a 


e 
cu 

•c 
Q 


3 


e 
o 

< 


''•  a. 

5-2 

J!  5 

(A 


44 

■X  — 

e 


8 
o 


n 


t 

"C 

3 


4* 

Vi 

-c 

s 


c 
o 


c 
"5^ 


if 


4»^ 

O 


41 


i 

o 


4; 
<«     . 

*c 

H 


4> 


C 
Vi 


(/3 

J!  c 

ct  — 

^    « 

C 

js,  -2 

u 

**  ft 

S 

IC  J 

bA 

£^ 

f 

?« 

Miner ^  J. — The  parties  to  this  suit  are 
members  of  a  junior  branch  of  the  family  of 
the  Maharajah  of  Chota  Nagpore,  and  the 
relation  In  w'hich  they  stand  to  each  other 
may  be  seen  from  the  short  genealogical  tree 
given  at  the  head  of  this  judgment. 

The  plaintiff  brought  this  action,  as  the 
representative  of  his  father  Jonardun  Sahee, 
to  recover  possession  of  a  fourth  share  of  the 
moveable  and  immoveable  properties  men- 
tioned in  the  schedule  attached  to  his  plaint. 
These  properties,  it  is  admitted  on  both  sides, 
originally  formed  part  of  an  estate  which 
was  granted  to  one  Thakoor  Aynee  Sahee 
for  his  maintenance  by  one  of  the  former 
Maharajahs  of  Chota  Nagpore  ;  the  said 
Thakoor  Aynee  Sahee  being  one  of  the  junior 
members  of  the  family  of  the  grantor.  On 
the  death  of  Thakoor  Aynee  Sahee,  the 
eldest  of  his  surviving  sons  succeeded  to  the 
thakooree  guddee,  as  well  as  to  the  bulk  of 
the  estate  above  referred  to,  and  one  of  his 


younger  sons, Thakoor  Bulbhoddar  Sahee, the 
admitted  common  ancestor  of  the  parties, 
obtained  a  portion  of  that  estate  for  his  main- 
tenance. The  properties  now  in  dispute 
formed  part  of  the  share  thus  obtained  bjf 
Thakoor  Bulbhuddur  Sahee,  and  the  persoa 
last  seised  of  them  was  Lalun  Sham  Kooer, 
who  held  the  same  as  the  representatife  of 
her  husband  Deonath  Sahee,  deceased,  dow 
to  the  date  of  her  death,  which  took  place  oi 
the  I2ih  of  Jeyt  1927  S.  E, 

The  case  of  the  plaintiff  as  set  forth  in 
plaint  was  that  Deonath  Sahee  having  di< 
without  issue,  all  the  properties  in  qu< 
ought,  "accor()ing  to  the  Hindu  Shastras 
the  custom  of  the  family,"  to  be  divic 
equally  between  all  the  surviving  male 
scendants  of  the  common  ancestor  Thakc 
Bulbhuddur  Sahee,  and  as  there  are  four 
descendants,   namely,   the   plaintiff's  ii 
Jonardun    Sahee,    the    defendant  ]< 
Sahee,   and  the  two  plaintiffs   in  Re{ 
Appeal  No.  230  of  1871,  whose  names 
Joynath  Sahee  and  Luchmeenath  Sahee, 
plaintiff,  as  the  representative  of  his  fat 
Jonardun  Sahee,  laid  claim  to  a  fourth 
of  those  properties. 

The  answer  of  the    defendant  Jeeti 
Sahee  was  to  the  effect  that,  according  tol 
long-established   custom  of  the    family 
Thakoor  Bulbhuddur  Sahee,  he,  the  said 
fendant,  as  the  representative  of  the  el 
branch  thereof,  is  entitled,  solely  and  ez( 
sively,  to  the  properties  in  dispute,  and 
Lalun  Sham  Kooer  had,  a  short  time 
her  death,  made  a  verbal  gift  of  all  the 
able  properties  in  her  possession  inhisfai 

In  this  state  of  the  pleadings,  the  De{ 
Commissioner  of  Lohardugga,  who  tried 
case  in  the  first  instance,  laid  down  the  foil 
ing  issues,  namely  : — 

/J/. — "  Whether,  according  to  the  fa 
"  custom,  the  plaintiff  is  entitled  to  a  fc 
"share  of  the  property  in  dispute,  or 
'^  defendant  to  the  whole  in  consequencei 
''  his  being  descended  from  an  elder  bi 
"  of  the  family  ?" 

2ndly. — "  Whether    the    deceased 
"  Sham  Kooer  made  a  gift  of  her  pei 
''  property  to  the  defendant,  and,  if  so, 
"  such  gift  is  valid  ?  "  and 

Srdh, — •*  What  is  the  annual  income -I 
''the  estate  and  the  value  of  the 
''  properties,  &c.,  taken  possession  of 
"  defendant." 

The  learned  Deputy  Commissioner 
the  first  and  second  issues  in  favor  of 
plaintiff,  and  accordingly  gave  him  a 
leaving  the  third  issue  to  be  determined 
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Kxecotion.    Hence  the  present  appeal  by  the 
defendant. 

We  are  of  opinion  that  the  decision  of  the 
bamed  Deputy  Commissioner  is  erroneous, 
fkd  ought,  therefore,  to  be  set  aside. 

:  We  think  there  can  be  no  doubt  whatever 
pat  the  burden  of  proving  the  affirmative  of 
lie  first  part  of  the  first  issue  lies  upon  the 
^Qtiff,  and  we  are  by  no  means  prepared  to 
py  that  he  has  succeeded  in  discharging  that 
den.  The  learned  Deputy  Commissioner 
iS  to  have  thought  that  the  previous 
isions  of  the  Civil  Court,  bearing  date  the 
of  March  1815  and  the  3rd  of  May  1834, 
actively,  are  sufficient  to  make  out  a 
rag  primd'facie  case  in  the  plaintiff's 
ir,  and  he  has  accordingly  thrown  the 
le  burden  of  proof  on  the  defendant. 
I  in  this  opinion,  we  are  wholly  unable 
concur.  The  only  point  which  was  deter- 
led  by  the  decisions  above  referred  to 
that,  on  the  death  of  any  member  of 
koor  Bulbhuddur  Sahee's  family,  all  the 
of  the  deceased  are  entitled  to  obtain 
il  shares  of  the  estate  left  by  him.  But 
ire  is  a  wide  gulf  between  that  point 
the  point  upon  which  the  plaintiff  has 
ight  fit  to  rest  his  claim  in  the  present 
That  claim,  it  should  be  borne  in  mind, 
It  based  upon  the  ordinary  Hindoo  law  of 
iritance.  The  plaintiff  does  not  say  that 
iardun  Sahee,  Jeetnath  Sahee,  Joynath 
I,  and  Luchmeenath  Sahee  are  entitled 
participate  equally  in  the  estate  of  Deo- 
Sihee,  because  they  are  his  heirs  under 
law.  Indeed,  such  a  statement  would 
been  manifestly  untenable,  it  being 
id  all  question  that  the  said  individuals 
inot,  under  any  circumstances,  be  consi- 
'  as  related  to  Deonath  Sahee  as  sapin- 
of  equal  degree,  and  therefore  entitled  to 
\  as  co-heirs.  But  the  plaintiff  relies 
n  a  special  custom  by  virtue  of  which 
says,  all  the  surviving  mile  descendants 
'be  common  ancestor  Thakoor  Bulbhuddur 
are  entitled  to  obtain  equal  shares  of 
properties  left  by  a  childless  member  of 
said  Thakoor's  family,  without  any  refer- 
whatever  to  their  position  in  the  family- 
or  to  their  capability  to  satisfy  the  con- 
ions  of  heirship  laid  down  by  the  ordinary 
idoo  Shastras.  Such  a  custom  is,  on  the 
of  it,  quite  different  from  that  established 
the  decisions  relied  upon  by  the  learned 
uty  Commissioner,  and  we  are.  therefore 
e  to  see  how  those  decisions  can  help 
plaintiff  ip  the  smallest  degree,  either 
ly  or  indirectly. 

VoL  ZIZ. 


If,  therefore,  we  leaver  aside  the  two  deci- 
sions above  referred  to,  the  only  other  evidence 
produced  by  the  plaintiff  of  which  we  need 
take  any  notice  in  our  judgment  is  the  testi- 
mony given  by  his  witnesses.  We  are  of 
opinion,  however,  that  this  testimony  is  enti- 
tled to  no  weight  whatever,  and  we  feel  little 
hesitation  in  making  this  remark,  not  only 
because  the  learned  Deputy  Commissioner 
who  examined  those  witnesses,  and  who 
had  therefore  the  best  opportunity  of  judg- 
ing of  their  credibility,  does  not  seem  to  have 
placed  any  reliance  upon  their  evidence,  but 
also  because  the  insufficiency  of  that  evidence 
was  virtually  conceded  before  us  by  the 
pleader  who  argued  this  case  on  behalf  of  the 
plaintiff.  It  is  true  that  the  said  witnesses 
all  start  with  the  assertion  that  Jonardun 
Sahee,  Jeetnath  Sahee,  Joynath  Sahee,  and 
Luchmeenath  Sahee  are  the  four  persons  who 
are  entitled  to  succeed  to  the  estate  left  by 
Deonath  Sahee,  deceased,  but  we  think  that 
they  have  completely  failed  to  furnish  us  with 
any  reliable  materials,  on  the  strength  of 
which  that  assertion  can  be  deemed  sufficient 
to  prove  the  custom  relied  upon  by  the  plaint- 
iff. The  first  witness  Sreenath  Sahee  men- 
tions only  one  instance  in  support  of  the  said 
custom.  He  says  first  of  all :  '*  It  is  a  custom 
''  in  vogue  in  the  family  of  both  parties 
^\  that  the  brothers  become  entitled  to  equal 
''  shares.  The  eldest  son  does  not  receive  the 
"  whole  property."  This  statement  is,  as  we 
have  already  observed,  by  no  means  sufficient 
to  prove  the  plaintiff's  case.  He,  the  witness, 
then  goes  on  to  say :  ''  Sham  Soonder  Sahee 
'*  had  (3  ?)  sons ;  Munee  Sahee,  Hem  Sahee, 
*'  Lochun  Sahee,  and  Dheanee  Sahee  were  his 
*'  sons.  Lochun  Sahee  died  leaving  no  issue; 
''  whereupon  his  three  surviving  brothers,  m., 
''  Munee  Sahee,  Lochun  Sahee,  and  Dheanee 
"  Sahee  received  his  property."  This  state- 
ment seems  to  be  inconsistent  on  the  very 
face  of  it,  and  it  is  scarcely  necessary  to  ob* 
serve  that  it  would  not  advance  the  plaintiff's 
case  in  the  least,  even  if  we  accept  it  as 
true.  The  second  witness  Lall  Moheep 
Narain  says  :  ''  It  is  a  custom  in  vogue  in 
*'  the  family  that,  if  one  of  four  brothers  die 
''  without  issue,  the  three  surviving  brothers 
''  divide  the  share  left  by  him  equally  among 
"  themselves,  and  not  give  the  whole  to  the 
"  eldest  brother."  It  is  clear  that  the  pre- 
sent case  is  not  one  between  brothers,  and 
it  is  therefore  beyond  all  question  that  the 
above  statement  is  wholly  beside  the 
question  upon  which  the  plaintiff's  claim 
depends.  The  witness  then  goes  on  to  state 
that  he  is  a  stranger  to  the  family,  and 
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mentions  the  case  of  one  Anund  Sahee,  who 
is  admittedly  an  illegitimate  member  of  the 
family. 

The  third  witness  Pudtim  Lochun  Sahee 
is  no  doubt  a  member  of  the  family;  but 
his  evidence  is  not  a  whit  better  tha9  that 
of  the  two  preceding  witnesses.  After 
stating  that  the  plaintiff  is  entitled  to  a 
fourth  share  of  the  estate  left  by  Deonath 
Sahee^  this  witness  goes  on  to  say :  **  Sham 
"  Soonder  Sahee  was  the  brother  of  Bui- 
**  bhoddur  Sahee.  Sham  Soonder  Sahee  had 
"  three  sons — to  wit,  Nuthoo  Sahee,  Kaloo 
**  Sahee,  and  another  whose  name  1  do  not 
"  know.  The  heirs  of  Nuthoo  Sahee  are 
"  Bhoopnath  Sahee  and  Indernath  Sahee, 
•*  Ac,  &c.  The  property  left  by  the  son 
'*  having  no  issue  was  equally  divided  by 
'*  the  heirs  of  Nuthoo  Sahee."  Now  it  is 
Admitted  on  both  sides  that  neither  Nuthoo 
Sithee  nor  Katoo  Sahee  was  the  son  of 
Sham  Soonder  Sahee,  and  it  is  therefore 
perfectly  clear  that  the  whole  of  the  above 
statement  made  by  the  witness  must  fall  to 
the  ground.  On  cross-eicamination,  the  wit- 
ness was  obliged  to  admit  that,  with  the 
exception  of  the  case  of  Nuthoo  Sahee  and 
Kaloo  Sahee,  "  there  was  no  one  dying  with- 
out issue  to  his  knqwledge/' 

The  fourth  witness  Deonath  Sahee  says  : 
**  Perhaps  Sham  Soonder  Sahee  had  four 
''  sons,  of  whom  two  were  blessed  with 
"  children,  and  two  left  no  offspring ;  when 
"  two  of  them  died,  leaving  no  male  issue, 
"  th'e  surviving  two  divided  their  property 
'^  between  themselves,''  and  he  adds  towards 
the  end  of  his  deposition :  "  If  one  of  four 
"  brothers  die  without  leaving  any  offspring, 
"  his  surviving  brothers  get  his  property 
**  equally  divided.  I  have  never  sten  such  a 
'*  taseJ*  It  is  manifest  that  statements  of 
this  description  are  too  worthless  to  require 
any  comments. 

The  fifth  and  last  witness,  whose  testi- 
mony has  any  bearing  on  the  point'  under 
OUT  consideration,  is  Rughoobur  Sahee.  He 
says :  **  Sham  Soonder  Sahee  had  four 
**  sons  ;  two  of  them,  Nuthoo  Sahee  and 
*«  Hem  Sahee,  have  left  their  children,  and  the 
"  other  two  have  died  without  issue.  Nuthoo 
'*  Sahee  and  Kaloo  Sahee  took  their  pro- 
"  petty  ;  they  lived  in  commensality."  It 
is  scarcely  necessary  for. us  to  repeat  that 
these  statements  are  incorrect,  for  it  is  ad- 
mitted that  Nuthoo  Sahee  was  not  the  son 
of  Sham  Soonder  Sahee. 

The  above  is  all  the  evidence  which  the 
pfatintii!  has  produced  to  prove  the  custom 
upon  which  he  has  thought  fit  to  rest  his 


case.  The  defendant  has,  on  the  other 
hand,  produced  several  witnesses  in  sappoit 
of  the  custom  relied  upon  by  him,  aad 
we  are  bound  to  say  that  those  witnesses  | 
have  clearly  proved  that,  in  two  instances  u\ 
least,  the  said  custom  was  followed  in  Tha- ' 
koor  Bulbhuddur  Sahee's  family.  Whedierl 
the  evidence  given  by  the  said  witnesaei] 
would  have  been  deemed  sufficieat,  if  thej 
burden  of  proof  had  been  primarily  upoi 
the  defendant,  is  a  question,  which  we  neei 
not  pause  to  determine.  But  it  seems  to  ot 
perfectly  clear  that  it  is,  at  any  rate,  qvite 
strong  enough  to  rebut  the  case  attempted: 
to  be  made  out  by  the  witnesses  produced  hf 
the  plaintiff. 

There  is  another  point  in  the  defendant'i 
case  with  reference  to  which    we   wish 
make  a  few  remarks.    It  seems  to  be 
mitted  on  both  sides  that,  according  to  tl 
custom  prevalent   in   the  eldest  branch 
Thakoor  Aynee  Sahee's  family,  the  p 
left  by  a  childless  member  devolves  on 
eldest  or,  in  other  words,  on  the  me 
who  is  in  possession  of  the   gaddee, 
who  is,  therefore,  called  the  *'  guddee 
koor."     Now,  the  position  occupied  by 
defendant  in  Thakoor  Bulbhuddur  S 
branch  of  family  appears    to  be   preci 
similar  to  that  occupied    by     the  gad 
thakoor  in  his  own  branch,  it  being  adm 
on  both  sides  that  he,  the  defendant,  ii 
thakoor,  and  that  the  junior  members  of 
branch  of  the  family    pay  the  rents 
from  them  on  account  of  the  shares  in 
possession   through  him.     Under  such 
cumstances,  the  defendant  has  every  ri] 
to  contend  that  the  two  branches  above 
ferred  to,  being  descended   from  the 
stock,  the  same  custom  most  be  presa 
to  obtain  in  both  of  them,  until  the  com 
is  proved  by  the  clearest  and  most  sati 
tory  evidence.     The  learned  Deputy 
missioner  in  dealing    with    this  argu 
observes  as  follows  : — 

"  The  defendant  further  places  great 
'*  llance  on  the  decision  of  the  23rd  Fe[ 
''  1815,  exhibit  No.  5  for  the  plaintiff,  in 
"  it  ^as  ruled  in  that  case  that  Rughooi 
"  Sahee,  who  was  the  head  of  Juggu 
"  Sahee's  family,  that  is,  the  eldest  b 
*'  was  entitled  to  succeed  to  the  property 
"  another  junior  member  of  his  family 
''  has  died  without  issue,  thus  showing 
**  to  be  the  family  custom.    This,  no  d 
*'  was  held  to  be  the  custom  in  the  iamilj 
'*  Juggumath  Sahee;  but  the  plaintiff's 
''  tention  is  that  the  same  custom  is  not 
''  valent  in  Bulbhudder  Sahee's  family, 
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ft  certainly  does  not  seem  to  me  to  follow 
»s  a  matter  of  course  that,  because  a  cus- 
tom prevails  in  Jaggurnath*s  family,  that 
if,  the  Thakoor's  family,  it  should  there- 
fore prevail  in  Bulbhuddur's  family.     On 
the  contrary,  it  has  been  clearly  shown  be- 
fore that  one  custom  at  any  rate,  viz,,  the 
bne  of  the  direct  heirs  of  the  eldest  branch 
holding  a  larger  share  than  those  of  the 
Irounger  branches,  and  succeeding  to  the 
6tle  of  thakoor,  is  not  applicable  to  Bul- 
hhuddur's  family,  and  it  seems  to  me,  in 
|lie  absence  of  all  reliable  evidence,  mdre 
leasonable  to  argue  that  the  other  custom 
itlso  \s  not  applicable  than  that  it  is." 
Bat  we  do  not  think  that  this  is  a  fair  way 
^potting    the    argument.    The   presump- 
n    rather     is     that    both    the    branches, 
pg   offshoots    of  the    same    family,  are 
jmmed  by  the  same  custom  until  the  con- 

Eis  proved,  and  it  does  not  follow  that, 
ttse  they  differ  in  respect  of  one  parti- 
br  custom,  they  must  necessarily  differ  in 
beet  of  every  other. 

11  has  been  argued  that  the  plaintiff  is,  at 
\  rate,  entitled  to  take  his  stand  upon  the 
Ibiary    Hindoo  law  of  inheritance,  inas- 
Ifch  as  his  father  Jonardun  Sahee  appears 
1^  the  nearest  sapinda  of  Deonath  Sahee. 
rare  of  opinion  that  this  was  not  the  case 
Ich  the  plaintiff  attempted  to  make  out  in 
f  Court  below,  and  we  cannot,  therefore, 
htm  to  fall  back  upon  it  at  this  late 
of  the  proceedings.    It  is  true  that 
are  some  passages  in  his  plaint  in  which 
nceismadeto''theHindooLaw"andthe 
ndoo  Sbastras;"  but  the  whole  context  of 
lb  document  leaves  no  reasonable  doubt  in 
hniiid  that  those  passages  were  introduced 
I  merely  for  the  purpose  of  giving  addi- 
^  force  and  validity  to  the  special  custom 
which  he  based  his   suit,  it  being  a 
ne  both  of  that  law  and  of  those  shas- 
that  *'  immemorial  custom  is  transcendant 
!,•»      Were  it  otherwise,  we  cannot  under- 
Id    why    the  plaintiff  contented  himself 
hi  claiming  only  a  fourth  share  of  the  pro- 
ves  in  dispute,  or  why  it  was  that  he 
bowledged  the  right  of  Jeetnath  Sahee, 
^oynath   Sahee,    and  of    Luchmeenath 
lee    to   participate    in    those  properties, 
6a  it  is  perfectly  clear  that  no  such  right 
possibly  be  claimed  by  those  individuals 
the  ordinary  Hindoo  law  of  inherit- 
Indeed,  the  very  passages  in  which 
aintiff  appeals  to  the  Hindoo  Shastras 
rt  of  his  father's  right  to  succeed  to 
linth  share  of  the  properties  in  question 
^'  ^rm  the  right  of  jeetnath  Sahee,  of 


Joynath  Sahee,  and  of  Luchmeenath  Sahee 
to  obtain  equal  shares  in  those  properties, 
and  this  fact  alone  is  sufficient  to  show  be- 
yond all  reasonable  doubt  that,  in  invoking 
the  said  shastras,  the  plaintiff  had  no  inten- 
tion whatever  to  rely  upon  the  ordinary  rules 
of  succession  laid  down  therein. 

Then  again  the  issues  upon  which  the 
plaintiff  went  to  trial  in  the  lower  Court 
have  no  reference  whatever  to  the  said  rules, 
nor  is  there  a  particle  of  evidence  on  the 
record  to  show  that  his  father,  Jonardun 
Sahee,  is  the  nearest  heir  of  Deonath  Sahee. 
Suppose,  for  instance,  that  there  is  a  daugh- 
ter's son  of  Deonath  Sahee  living  ?  It  is  clear 
that  in  such  a  case  Jonardun  Sahee  would 
not  have  the  siighest  pretence  for  saying 
that  he  is  entitled  to  claim  any  part  of  the 
disputed  properties  under  the  ordinary 
Hindoo  law  of  inheritance,  and  this  circum- 
stance alone  is  sufficient  to  show  danger  of 
allowing  the  plaintiff  to  set  up  a  new  case, 
which  was  never  put  forward  by  him  in  the 
Court  below. 

Lastly,  we  wish  to  observe  that  the  very 
nature  of  the  properties  in  dispute  is  suffi- 
cient to  raise  a  strong  presumption  against 
the  theory  of  their  being  governed   by  the 
ordinary  rules  of.  succession  laid  down  by 
the  Hindoo  law.    Those  properties,  it  should 
be  borne  in  mind,  were  held   by  Deonath 
Sahee  under  a  grant  for  maintenance,  and  it 
would  be  primd  facie  inconsistent  with  the 
nature  of  such  a  grant  to  hold  that  they  are 
subject  to  such  rules,  for  they  might,  on  such 
a  hypothesis,  devolve  upon  such  relatives  as 
maternal  uncles,  maternal  uncle's  sons,  <&q., 
and  thus  be  lost  to  the  family  for  whose  sup- 
port they  were  originally  intended.     It  seems 
to  be  admitted  on  both  sides  that  the  repre- 
sentative of  the  eldest  branch  of  Thakoor 
Aynee  Sahee's  family,  or,  in  other  words,  the 
guddee  thakoor,  would  have  been  entitled 
to  resume  the  disputed  properties  if  there 
were  no  tpale  descendants  of  Thakoor  Bul- 
bhuddur  Sahee   living,  and  this  admission 
coupled    with   the    fact  that    both    parties 
were  agreed  in  the  Court  below  in  resting 
their  respective  cases,  not  upon  the  ordinary 
Hindoo  law  of  inheritance,  but  upon  custom, 
shows  beyond  all  doubt  that  it  would  be 
highly  improper  to  allow  the  plaintiff  to  fall 
back  upon  that  law  at  this  late  stage  of  the 
proceedings. 

Holding  this  view  of  the  case,  we  do  not 
think  it  necessary  to  express  any  opinion  on  the 
second  and  third  issues,  and  we,  accordingly, 
reverse  the  decision  of  the  Deputy  Com  mis- 
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sioner,  and  dismiss  the  plaintiff's  snit  with 
costs  both  in  this  Court  and  in  the  lower 
Court. 


The  13th  March  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Breach  of  Contract— Dama^^ea— Act  XIV. 
of  Z859,  s.  z,  els.  9  and  la 

Case  No.  144  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarmiy  dated 
the  21st  March  i8'j2. 

R.  P.  Brooke  (Plaintiff),  Appellant, 

versus^ 

Thomas  Michael  Gibbon  and  others 
(Defendants),  Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Moonshee  Mahomed  Yusuf 
for  Respondents. 

In  a  suit  to  recover  a  sum  of  money  (prindpal  and 
interest)  on  account  of  rent  paid  for  a  certain  mouzah 
which  had  been  farmed  out  to  plaintiff  by  defendant 
No.  I,  but  of  which  plaintiff  could  not  ^et  possession : 

Held  that  the  cause  of  action  as  laid  in  the  plaint 
was  a  breach  of  contract  on  the  part  of  the  principal 
defendant,  and  the  action  was  one  for  damag^es  fallmi^ 
under  A<51  XIV.  of  1859,  s.  i,  within  the  meaning  of  cl. 
p  if  the  contract  of  lease  was  verbal,  and  within  cl.  10 
if  it  was  in  writings  : 

Held  that  the  case  was  not  that  of  a  suit  for  breach 
of  an  implied  contract  as  distinguished  from  a  contract 
of  actual  agreement,  and  that  the  obligation  of  the 
defendant  to  make  good  the  loss  caused  to  the  plaintiff 
was  not  one  merely  which  the  law  raises  upon  a  state  of 
circumstances  independently  of  any  actual  agreement. 

Phear,  J, — In  this  case  there  has  been  no 
trial  of  any  question  of  fact  in  the  Court 
below ;  nor  any  admissions  of  fact  between 
the  parties.  But  the  lower  Court  has  dis- 
missed the  plaint  on  the  ground  that,  having 
regard  to  the  nature  of  the  cause  of  action 
upon  which  the  plaintiff  comes  into  Court, 
the  suit  is  barred  by  lapse  of  time.  Unfor- 
tunately, the  plaint  is  for  some  reason  or 
another  exceedingly  vague  and  ill-drawn. 
But  it  states  expressly  that  the  plaintiff 
claims  to  recover  Rs.  5,000  principal,  and 
Rs.  3,275  interest  thereon,  on  account  of  rent 
paid  for  a  certain  mouzah  Bunkutwa  Bibee. 
And  it  further  states  that  the  particulars  are 
that  this  mouzah,  along  with  other  mouzahs, 
was  farmed  out  by  the  first  defendant  to  the 
Roopoleah  Factory  (which  is  represented  by 


the  plaintiff)  from  1272  to  1278  Foske;  to 
the  factory-  has  invariably  paid  rent  of  the 
said  mouzah  up  to  1273;  ^^'  ^^  ^ 
mottzah  in  question  had,  from  a  premK 
time,  been  in  the  farm  of  the  defendnt 
No.  2 ;  and  that  consequently  the  fadoiji 
that  is,  the  plaintiff,  could  not  get  possesm 
of  it. 

We  suppose  that  the  ordinary  meaning  i 
to  be  attributed  to  the  words  here  oaej 
"farmed  out,*  and  that  the  statement  is 
effect  that  the  mouzah  was  let  on 
h^  the  first  defendant  to  the  plaintiff, 
indeed,    the    learned    Advocate,    who 
appeared  for  the  appellant,  admits  that 
cause  of  action   is   founded   npon  a  I 
of  this  mouzah,  together  with  others 
by  the  defendants  to  the  factory.     If  this 
so,  it  seems  to  us  that  the  cause  of 
laid    in    the  plaint    is    simply    a   hi 
of  a  contract  on  the  part  of  the  prin 
defendant  in    this  particular,  namely, 
while  he  had  leased  the  specified 
with  other  mouzahs  to  the  plaintiff,  and 
plaintiff  had  duly  paid  rent  therefor 
ing  to  the   terms    of    the    lease,  yet 
defendant  did  not,  as  he  was  bound  by 
contract  to  do,  give  this  mouzah  into 
possession  of  the  plaintiff. 

We  say  bound   "by  this  contract,'' 
cause  unless  he  was  bound  by  the  terms 
the  lease,  express  or  implied,  to  g^ve 
sion,  the  plaint  does  not  appear  to  di 
or  point  to  any  other  ground  of  obli 
on  his  part  to  give  possession,  and  th 
fails  to  show  a  cause  of  action. 

The  plaint  ends  by  stating  that  the 
of  action  arose  on  the  24th  October  i 
And  it  seems  that  the  plaint  was  filed 
the  17th  February  1871.    Thua  more 
three  years  had  elapsed  from  the  time 
according  to  the  statement  of  the  plai 
the  cause  of  action    had    accrued  to 
plaintiff  up  to  the  time    when  the  p 
was  filed. 

If  the  interpretation  of  the  plaint 
we  have  just  made  be  accepted,  and 
do  not  see  how  any  other  can  be  r 
put  upon  it,  then  it  would  seem  that 
cause  of  action   even  accrued   some 
prior  to  the  24th  October  1867. 

The  Subordinate  Judge  thus  states 
reason  for  thinking  that  the  suit,  which 
plaintiff  has  brought,   is   barred  by 
of  time. 

"  I  consider  this  suit  barred  both 
''  the  old  and  new  laws  of  limitation ; 
"  under  clause  9,  section  i,  Act  XIVJ 
"  1859,  a  suit  for  money  due  on  the  breach 
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contract,  where  no  written  engagement 

^lepaj  the  money  exists  (as  in  the  present 

b)  should   be  instituted    within    three 

from  the  time  when  the  breach  of 

ract,  in  respect  of  which  the  suit  is 

ight,  first   took  place.     Now,   in  the 

mt  case,  the  plaintiff  claims  a  refund  of 

thika  rents  paid  for  1272-73  Fuslee, 

this  allegation  of  a  breach  of  contract 

plaintiff's  factory  never  obtained  pos- 

non  of  mouzah  Bunkutwa  Beebee  that 

been  leased  to  the  factory  above  stated ; 

I,  therefore,  the  plaintiff  is  entitled  to 

1  refund,  in  other  words,  that,  on  defend- 

t's  failure  to  fulfil  his  side  of  the  con- 1 

the   law  implied  upon   his  part  a 

ling    engagement    to    pay    back    the 

ley ;  consequently,  it  is  clear  that  this 

*m  prescribing  three  years'  limitation 

dies  in  this  case/' 

appears  to  us  that    the    Subordinate 

is  substantially  right  in  his  result, 

not  entirely   so   in   his   reasoning. 

we  already  said  that  the  plaint  as  we 

lit,  amounts  to  a  complaint  that  the  prin- 

*  defendant  has  not  performed  his  side 

certain    contract    of   lease;   and    on 

ground  the  plaintiff  seeks  to  recover 

^es  assessed  at  such  an  amount  as  will, 

feet,  be  a  refund  of  the  money  which,  he 

"jrs,  he   has  paid  in  respect  of  this 

liar  mouzah  without  return.    We  think 

is  simply  a  suit  for  breach  of  contract 

falls  within  the  meaning  of  the  9th 

of  section   1,  Act  XIV.  of  1859,  if 

mtract  of  lease  was  verbal;  and  with- 

of    the   loth  clause,    if   it  was    in 

ig;  the  plaint  dpes  not  state  whether  the 

\xx  was  verbal  or  in  writing. 

isjiot,  to  our  mind,  the  case  of  a  suit 
^ht  for  breach  of  an  implied  contract  as 
^uished  from  a  contract  of  actual  agree- 
within  the  special  meaning  given  to 
term  implied  contract  by  the  learned 
{cs  of  the  Bombay  High  Court  who 
ffcd.ttie  case  which  is  reported  in  the 
Volume  of  the  Bombay  High  Court 
page  16.  As  we  understand  the 
It  case,  the  obligation  on  the  side  of 
i<kfendant  towards  the  plaintiff  on  the 
"^  which  have  occurred  is  an  obligation 
»  good  the  loss  which  occurred  10  the 
tiffin  consequence  of  his,  the  defendant  V,, 
of  a  contract  made  by  an  actual 
lent  of  lease  between  the  parties.  It 
merely  an  obligation  which  the  law 
^upon  a  state  of  circumstances  in- 
'  mtly.of  any  actual  agreement  between 
^s  to  be  affected  by  it. 


It  appears  to  us,  therefore,  that  the  judg- 
ment of  the  Court  below  was  in  the  result 
correct,  and  that  this  appeal  must  be  dis- 
missed with  costs. 


The  13th  March  1873. 

Present: 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges, 

Possession— Presumption— Procedul'e. 

Case  No.  925  of  1872, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
lotb  May  18^2^  reversing  a  decision  oj 
the  Moonsiff  of  Bishenpore^  dated  the 
2jth  July  i8ji. 

Boiddo  Nath  Mokoor  (Plaintiff),  Appellant, 

versus 

Dumoyuntee  Debia  and  another  (Defendants), 

Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
.  Appellant. 

Baboos  Juggadanund  Mookerjee,  Umuren- 
dro  Nath  Chatierjee,  and  Grish  Chunder 
Mookerjee  for  Respondents. 

In  a  case  of  disputed  ownership  where  the  question 
was  whether  a  plot  of  land  belonged  to  plaintiff's  or  to 
defendant's  mouzah,  and  the  Court  of  first  instance 
found  thatyin  aseries  of  transactions  between  theRevenue 
officers  of  Government  and  the  owners  of  these  two 
mouzahs,the  land  had  been  treated  as  a  portion  of  plaint- 
iff's mouzah  without  objection  on  the  part  of  defendant : 

Held  that  the  Lower  Appellate  Court  was  wrongs  in 
assuming  that  plaintiff  was  not  in  possession,  merely 
because  he  had  failed  to  prove  that  he  had  taken  any 
produce  of  this  particular  portion  of  land. 

Markby,  J, — The  question  in  this  case  is 
a  simple  question  as  to  whether  a  certain  plot 
of  land,  being  about  40  beeghas  of  jungle 
land,  belongs  to  the  plaintiff's  mouzah  Chow- 
kunda  or  to  mouzah  Khodrah,  of  which  the 
defendant  is  the  putneedar.  The  Moonsiff 
in  the  opening  part  of  his  judgment  makes 
an  observation  upon  the  plea  of  limitation 
which  possibly  is  not  strictly  correct ;  but 
what,  we  think,  he  means  to  say,  is  that  this 
is  a  suit  which  is  to  be  decided,  not  upon  the 
question  of  limitation,  but  on  the  general 
merits  of  the  case;  and  in  that  we  think 
he  was  right.  Then  proceeding  upon  that,  we 
understand  him  to  say  that,  upon  the  evidence 
before  him,  he  found  that  in  a  series  of 
public  transactions  which  took  place  between 
the   Revenue  officers   of   Government  and 
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the  oMners  of  these  two  moDzahs  on  a  num- 
ber of  successive  occasions,  this  land  was 
treated  as  a  portion  of  mouzah  Chowkunda, 
whereas,  on  the  othef  hand,  when  the  defend- 
ant's mouzah  was  demarcated,  this  land  was 
not  included  therein.  We  understand  the 
Moonsiff  to  ^nd  upon  that  that  this  land  is  a 
land  belonging  to  the  plaintiff's  mouzah 
Chowkunda,  and  not  to  the  defendant's 
mouzah  Khodrah.  The  Lower  Appellate 
Court  gets  rid  of  that  finding,  as  far  as  we 
can  understand  his  judgment,  simply  upon 
this  ground  that  the  plaintiff  has  not  proved 
his  possession  of  this  particular  piece  of 
land,  that  is  to  say,  he  has  not  proved  by 
oral  evidence  any  taking  or  cutting  of  trees, 
or  taking  any  other  produce  on  this  parti- 
cular portion  of  the  land,  that  being  the 
Only  act  of* ownership  which  the  nature  of 
the  land  would  admit  of.  There,  we  think, 
the. Lower  Appellate  Court  has  clearly  made 
an  error.  The  general  possession  on  one 
side  of  the  plaintiff  of  his  mouzah,  and  on 
the  other  side  of  the  defendant  of  his  mou- 
zah was  not  In  dispute,  and  as  soon  as  it  is 
established  that  this  land  is  part  of  the 
plaintiff'^,  mouzah,  the  presumption  that 
he  was  in  possession  of  it  in  the  absence  of 
any  evidence  to  the  contrary,  is  almost 
irresistible.  We  think  the  Lower  Appellate 
Court  was  wrong  in  assuming  that,  merely 
because  the  plaintiff  failed  to  prove  that  he 
had  taken  any  produce  of  this  particular 
portion  of  the  land,  he  was  not  in  possession. 
He  had,  as  pointed  out  by  the  Moonsiff, 
shown  that,  whenever  the  question  of  owner- 
ship of  this  portion  of  the  land  came  into 
question,  he  successfully  asserted  that  it 
belonged  to  him,  whereas  the  defendant,  who 
must  have  known  at  any  rate  when  his 
own  land  was  demarcated,  that  his  title  was 
not  acknowledged,  never  raised  any  objection. 
The  question,  of  course,  is  one  of  fact  which 
we  cannot  deal  with  in  special  appeal,  and 
we  cannot  accept  the  present  decision  of  the 
Lower  Appellate  Court  as  satisfactory. 

We,  therefore,  remand  this  case  to  the 
Judge,  and  direct  him  to  consider  the  whole 
case  as  it  has  been  considered  by  the  Moon- 
siff, and  to  decide  M  accordingly. 

The  13th  March  1873. 

Present: 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Kbatta-books—Settlement  of  Accounts— Stamp 

Paper. 

Case  No.  1066  of  1872. 


Special  Appeal  from  a  decinom  pmsd 
the  Deputy  Commissioner  of  Mdrntik 
dated  the   2Sth  April  $872,   reoersh 
decision    of    the    Moonsiff  of  Naki 
dated  the  tst  September  i8yi. 

Grindra  Coomar  Dutt  Chowdhry  (Pliu 

Appellant, 

versus 

Mohessur  Bhuttacharjee  (Defendam),| 
Respondent. 

Baboo  Gopaul  Lalt  Mitter  for  Appellai 

Baboo  Mohinee  Mohun  Roy  for  R4 

Where  two  parties  having  dealinc^  think  it 
to  inspect  the  state  of  accounts  between  them,  and{ 
debtor  inspects  the  books  of  the  creditor,  and  sign  I 
in  acknowl^gment  of  what  is  due  from  him,  be 
be  sued  on  such  settlement  of  account  whhoot  a  \ 
executed  on  stamp  paper. 

Markby,  ^,— This  is  really  a  very  si 
case.    The  plaintiff  sued  the  defendaoi 
was    his    gomashta,    claiming    a    sum 
Rs.  1,153-12-3  and  interest,  minus  Rs. 
which    has  been  paid  off  on  acconnt. 
appeared    that    there    was     some    dii 
between    the  plaintiff  and  the   deft__ 
and  the  plaintiff's  case  was  that  he  dismti 
the  defendant  from  his  service  on  the  i 
January   1871 ;  and  that  upon  that  date] 
account  was  made  up  between  them  sho« 
the  above  amount  to  be  due  from  the  deft 
ant.    The    defendant    stated    that    he 
only    liable    for   Rs.    155-2 ;  he  daii 
set  off  the  wages  which  were  due  to 
up  to  the  lime  when  the  suit  was  broi^ 
alleging  that  he  was  still  in  the  plainl 
service ;  and  he  also  contested  certain  ] 
tions  of  the  plaintiff's  claim.     The  plaii 
in  support  of  his  case  put  in  a  khatu-t 
which  contains  an  acconnt  signed  by 
defendant  in  which   he   states  that,  ha^ 
understood  this  account,  that  is,  the  accc 
which   is   made  up   in  the  kbatta-book, 
acknowledge  to  have  received  from  the  plt^ 
iff  Rs.  1,153-13-3.     Now,    upon    that, 
Moonsiff,   notwithstanding  this    would 
pear    to    be    an     account     finally    settli 
thought  proper  to  go  into  the  qaestion  asl 
>yhether  or   not  the  defendant    was 
liable  for  certain  items  which  are  meni 
in  the  account.     Primd  facie  it   would 
be  necessary  to  go  into  that  question; 
he  thought  proper  to  do  so,  and  finding  ' 
the  contention  of  the  defendant  in  that 
spect  failed,  gave  the  plaintiff  a  decree 
the  amount  which  he  claims  subject  to 
payments  on  account,  but  without  interest. 
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the  case  came  before  the  Depaty 
itssioner,  he,  as  it  appears  to  me,  wholly 
^Dceived  the  matter.  He  says  that 
laintiff,  in  attempting  to  sue  upon  this 
lent  of  account  on  a  stamp  of  one 
only,  is  attempting  to  evade  the  stamp 
and  that  he  ought  to  have  a  bond 
puted  upon  a  proper  stamp  as  required 
like  amount  claimed. 

[know  of  no  such  requisition.     This  is 

the  most  ordinary  transactions  of  trade 

lis  country.    Two  parties  having  deal- 

^ODd  thinking  it  necessary  to  investigate 

te  of  accounts  between  them,    the 

inspects  the  books  of  the  creditor, 

;r  inspection  of  the  accounts,  he  signs 

kowledgment  of  what  is  due  from  him. 

^lias  always  been  treated,  as  far  as  I  am 

of,  subject  of  course  to  certain  excep- 

as  conclusive  evidence  between   the 

as  to  what  is  due.    Indeed,  it  is  ad- 

and  very  properly  admitted  by  the 

ifl  for  (be  respondent,  that  the  Deputy 

kissioner's  judgment  in   that    respect 

be  supported.    It  seems  to  me  that  the 

the  plaintiff  was  really  not  met  at  all 

defendant,  and  the  Deputy  Commis- 

has  wholly  misconceived  what  that  case 

id  upon  that  signed  and  settled  account, 

plaintiff  is  clearly  entitled  to  a  decree 

the  Moonsiff  gave  him. 

judgment  of  the  Deputy  Commis- 

viil  be  set  aside,  and  the  judgment 

MoonsifiE  restored.    The  respondent 

[pay  the  costs  both  in  this  Court  and  in 

rts  below. 

hfA,  J. — I  concur. 


The  15th  March  1873. 

Present : 

[on'ble  Sir  Richard  Coucfi,  A7.,  Chief 
Uice,  and  the  Hon'ble  F.  A.  Glover, 

III.  of  t86z,8.a6— Act  XIV.  of  1659,  s.  15 
— Appeals  — Jurisdtctioii. 

Case  No.  973  of  1872. 

Appeal  from  a  decision  passed  by 
Suhordiuaie  Judge  of  Bhaugulpore, 

the  r^ih  March  18^2^  reversing  a 
m  of  the  Moonsiff  of  Monghyr^ 
the  20th  May  iSji. 


Hurdyal  Singh  and  others  (Defendants), 

Appellants, 

versus 

Kunhya  Lall  and  others  (Plaintiffs), 
Respondents. 

Moulvie  Syud  Murhumut  Hossein  lot 

Appellants. 

Mr,  R,  E.  Twidale  for  Respondents. 

Although  Act  XXI 1 1,  of  186  r,  s.  36,  bars  an  appeal 
from  an  order  or  decision  passed  in  a  suit  instituted 
under  Act  XIV.  of  1859,  &.  15,  yet  where  an  appeal  was 
made  in  such  a  case,  no  objection  taken,  and  the  appeal 
decreed,  the  Hi^rh  Court  refused  to  interfere,  the  Lower 
Appellate  Court's  decree  having  given  the  plaintiff 
that  the  first  Court  ought  to  have  given. 

Couch,  C,J, — The  alleged  title  of  plaintiff 
is  founded  upon  a  succession  to  the  property 
of  Keramut  Ali^  who  must  have  died  before 
the  year  18 19  at  the  latest,  because  we  find  that 
at  that  time  the  name  of  his  grand-daughter, 
Mehroonnissa,  the  daughter  of  Porana,  was 
entered  in  the  register  with  the  names  of 
Mussamut  Doodun,  another  daughter,  and 
so  me  others.  The  plaintiff  states  that  having 
become  the  owner  by  purchase  of,  one  share 
in  December  1848,  he  took  possession  of  it ; 
that  he  purchased  another  share  on  the  5th 
of  November  1857,  and  took  possession  of 
that ;  and  that  he  was  dispossessed  in  Novem- 
ber 1870.  The  Subordinate  Judge  has 
found  that  the  plaintiff  had  been  in  posses- 
sion for  more  than  twelve  years  when  he  was 
dispossessed.  He  was  dispossessed  in  No- 
vember 1870;  and  he  brought  his  suit  in 
December  of  the  same  year. 

If  the  plaintiff  had  been  advised,  as  he 
should  have  been,  to  rely  upon  the  provisions 
of  section  15  of  Act  XIV.  of  1859,  ^^ 
would  have  been  entitled  to  recover  posses- 
sion notwithstanding  any  title  that  the  defend- 
ant might  set  up.  It  seems  that  provision 
of  the  law  was  overlooked,  and  the  Moonsiff 
dismissed  his  suit. 

It  is  true  that  by  section  26  of  Act  XXIII. 
of  1861  no  appeal  lies  from  an  order  or 
decision  passed  in  a  suit  instituted  under 
section  15  of  Act  XIV.  of  1859;  but  here 
the  appeal  was  made,  and  no  objection  was 
taken  to  it  on  that  ground  by  the  defendant. 
The  Subordinate  Judge  has  made  a  decree  in 
favor  of  the  plaintiff,  relying  partly  upon  the 
possession  for  more  than  twelve  years.  The 
judgment  is  obscure  in  regard  to  the  extent  of 
the  share  to  which  the  plaintiff  may  have 
become  entitled  by  his  purchase  ;  but  when 
we  look  at  the  length  of  time  which  elapsed 
from  the  death  of  Keramut  All,  when  the 
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property  would  be  divided,  and  the  possibility 
of  various  transactions  taking  place  between 
the  numbers  of  the  family  during  that  time 
until  1848  when  the  plaintiff  first  purchased, 
it  is  a  case,  I  think,  in  which  great  effect 
ought  to  be  given  to  the  plaintiff  having  had 
uninterrupted  possession  for  more  than  t^\'elve 
years.  It  is  such  evidence  of  title  as 
ought  to  prevail  where  the  title  is  obscure, 
and  transaction  may  have  been  entered  into 
of  which  no  record  has  been  preserved.  It 
is  true  the  plaintiff  could  not  have  appealed 
against  the  decision  of  the  Moonsiff  dismiss- 
ing his  suit,  if  it  had  been  instituted  under 
section  15  of  Act  XIV,  of  1859;  but  now 
he  has  obtained  a  decree  in  his  favor  giving 
him  what  the  Moonsiff  ought  to  have  given, 
we  are  at  liberty,  I  think,  in  disposing  of 
the  special  appeal,  to  look  at  that  circum- 
stances. For  that  reason,  I  think  the  appeal 
should  be  dismissed  with  costs. 
Glover^  J. — I  concur. 


The  17th  March  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Rent-suits— Interyenors— Act  V III.  of  1859, 
.  s.  73— Secondary  Evidence— Consent 

Cases  Nos.  601  to  608  of  1872. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Gya,  dated  the  joth  Decem- 
ber '  i8yif  affirming  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  ist 
October  iSjt, 

Choolie  Lall  and  others  (Defendants), 
Appellants, 

versus 

Kokil  Singh  (Plaintiff),  Respondent, 

Messrs.  J,  T,  Woodroffe  and  R,  T,  Allan, 
Baboo  Mohesh  Chunder  Chowdhry,  and 
Moonshee  Mahomed  Yusuf  for  Appel- 
lants. 

Mr,  C,  Gregory  and  Baboos  Romesh  Chun- 
der Mitter,  Chunder  Madhub  Ghose,  and 
Boodh  Sen  Singh  for  Respondent. 

In  any  suit  for  rent  aeainst  a  tenant  by  a  person 
claiming  as  landlord,  the  Court  ought  not  to  put  on  the 
record  a  person  who  prefers  opposing  claims  to  the 
plaintifE  unless  it  sees  that  his  position,  as  such  oppo- 
nent, would  be  seriously  compromised  by  the  result  of 
a  decree  in  favor  of  the  plaintiff,  e,  g,,  as  when  the  op- 
posing party  claims  to  oe  in  actual  possession  by  re- 
ceipt of  rents. 

When  the  best  evidence  is  not  given,  and  the  opposite 
party  does  not  object  to  the  secondary  evidence  put  in, 
the  decree  roust  stand  on  sudi  evidence  as  is  before  the 


Court,  notwithstanding  that  it  exhibits  marks  of  ia*. 
feriority,  and  the  absence  of  the  best  evideooeis 
accounted  for. 

Phear,  J, — Thcsx  cases  have  occapted 
Court  some  considerable  time ;  and  I  thi 
that  nearly  every  material  point  conn 
with  the  relations  between  the  parties  bH 
been  very  fully  discussed  before  us.    TI10 
result  to  my  mind  is  that  the  matter  is 
extremely  simple  one,  and  I  see  no 
for  taking  any  time  to  consider  the  dedsi 
which  we  ought  to  give. 

The  plaintiff  has  brought  six  salts  ag^i 
as  many  defendants  from  whom  he  claii 
rent  as  his  ryots.     One  Choolie  Singh  i 
vened  in  all  these  suits,  and  was  made 
defendant  on  the  record. 

Both   the   Courts  below  have  given 
plaintiff  a  decree  for  the  rent  which  be 
and  we  have  now  before  us  eight  ap 
two  preferred  by  two  of  the  ryots  origi 
sued  by  the  plaintiff,  and  one  in  each  of 
six  suits  preferred  by  the  intervener  de& 
ant.    It  appears  that  of  all  the  six 
sued,  three  in  the  first  Court  admitted 
plaintiff's  claim  to  his  right  as  landlord, 
three  did  not.    fiut  of  the  three  who  did 
so  admit  his  claim,  only  two  have  ap[ 
In  this  way  there  arise  eight  appeals  out 
the  six  suits  which  are  now  before  us. 

I  must  remark  by  the  way  that  there  is 
present  no  equivalent  to  the  old  section 
Act  X.  of  1859,  in  any  enactment 
upon  this  case.     And  the  placing  the 
tervenor  on  the  record  in  these  ^tses 
the  act  of  the  Court,  an  act  done  in 
exercise    of    the    discretion    vested   in 
Court  by  section   73,  Act  VIII.   of  i 
By  that  section  the  Court  is   authorized, 
any  hearing  of  a  suit,  to  put  a  person 
the  record,  who  is  not  already  a  party  to 
suit  in  the* event  of  its  appearing  that 
person  would  be  prejudiced  or  might  be 
judlced  by  a  decree  passed  between  the 
ing  parties  to  the  suit.     I  need  hardly  add 
this  discretion  ought  always  to  be  spari 
exercised ;  and  that  the   Courts  ought 
to   put  persons   on  the  record  other 
those  whom  the  plaintiff  sues  without 
cause  for  so  doing.    And  I  am  disposed 
say  that,  in  any  case  of  suit  for  rent  b 
against  a  tenant  by  a  person  claiming  to  be 
the  situation  of  a  landlord,  the  Court 
not  to  put  on  the  record  a  person  who 
fers  opposing  claims  to  the  plaintiff,  on' 
sees  that  his  position  as  such  opponent 
be  seriously  compromised  by  the  result 
decree    made     in    favor    of    the   p^ 
against  the  party  sued.     That  would 
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^j  always  be  the  case  when  the  oppos- 
I  persoa  in  such  a  suit  set  up  that  he  was 
I  actual  possession  of  the  properly  by  re- 
ef rents  from  the  persona  whom  the 
tiff  sues,  because  -in  that  case  a  decree 
in  favor  of  the  plaintiff  would  effect, 
jiigainst  him,  so  to  speak,  a  partial  eject- 
pt,  and  would  oblige  him  to  bring  a  suit 
^  the  disadvantage  of  a  plaintiff  out  of 
Ipession    in    order   to  assert    his   rights; 
ireas,  by  reason  of  his  possession,  he  is 
•east  entitled  to  enjoy  the  property  until 
n  with  the  responsibility  of  a  plaintiff 
adeout  a  substantial  case  against  him. 
assume  then  that  when  the  intervenor 
lie  Singh  was  in  this  case  put  upon  the 
,  the  Court  had  good  ground  for  sup- 
that  be  was  a  person  already  in  quiet 
ion  by  receipt  of  rent  from  the  per- 
whom  the  plaintiff  sues.     At  any  rate 
suits  which  are  before  us,  it  was  incum- 
no  doubt  upon  the  plaintiff  in  the  first 
ce  to  show  some  ground  upon  which  he 
a  right  to  be  paid  rent  by  the  original 
ants.     He  did  so  by  setting  up  that  he 
the  assignee  of  one  Dacca  Singh,  who 
been  for  some  time  in  possession  and 
ineot  of  the  rents  payable  by  the  defend - 
and  others,  and  that  Dacca  Singh  had 
ived    these    rents    in    tiie    capacity    of 
ar  from  one  Jurreena  Bibee. 
title  which  he  set  up  even  went  fur- 
;}>ack  than  this.     But  for  the  moment  I 
Itop  here. 

[appears  from  so  much  of  the  evidence  as 
been  disclosed  to  us  that  the  plaintiff  pro- 
witnesses,  who  testified  to  the  assign- 
by  Dacca  Singh  of  his  rights  to  the 
iff;  and  a  certain  petition  of  Jurreena 
*s,  the  zemindar  of  Dacca  Singh,  was 
put  in  showing  thit  she  acknowledged 
Dacca  Singh  was  her  ticcadar,  and  also 
wledged  the  transfer  by  Dacca  Singh 
rights  to  Kokil  Singh. 
has  been  objected  betore  us  very  forcibly 
(he  plaintiff  was  bound  to  prove  his 
by  the  best  evidence,  and  therefore 
to  have  produced  the  deed  of  assign- 
itself  from  Dacca  Singh  to  him  ;  and 
inasmuch  as  he  has  not  done  so,  his 
ought  to  fail  on  that  ground  alone, 
appears  to  me  that  the  only  thing 
ry  to  make  this  objection  a  very 
tial  one  is  the  fact  that  the  parties 
.Uied  the  suit  in  the  Court  of  first 
objected  to  the  secondary  evidence  of 
ind  which  I  have  just  now  mentioned 
given,  while  the  best  evidence,  namely, 
eed  of  assignment  itself,  was  absent  and 

VoL  XIX. 


not  accounted  for.  But  it  does  not  appear 
that  this  fact  occurred  at  all;  and  judging 
from  the  experience  which  I  have  had  of  the 
mode  he  conducting  trials  in  the  Courts  of 
first  instance,  1  feel  certain  that  it  is  more 
than  probable  that  no  such  objection  as  this 
was  ever  raised,  ^nd  that  the  parties  were 
content  to  receive  this  secondary  evidence 
for  as  much  as  it  is  worth,  without  insisting 
that  it  should  not  be  looked  at  until  the  best 
evidence  »vas  produced  and  accounted  for. 
It  is,  I  think,  most  unfortunate  that  the 
persons  who  are  charged  with  the  duties  of 
conducting  trials  of  matters  of  fact  in  the 
Courts  of  this  country  are  not  more  watch- 
ful than  they  are  in  regard  to  the  nature 
of  the  evidence  which  is  allowed  to  he 
produced  before  the  Courts.  Very  much  of 
the  want  of  finality  in  litigation  which  pre- 
vails, and  the  uncertainty  which  hangs  about 
the  decisions  of  fact  effected  in  all  our 
Courts,  is  due  to  this  circumstance,  still,  as 
long  as  there  is  that  want  of  care  and  want  of 
skill  which  certainly  does  obtain  generally  in 
the  trials  of  matters  of  fact  in  the  Courts  of 
first  instance,  we  should  be  denying  all  jus- 
tice between  the  parties  if  we  refused  to 
allow  a  decree  of  Court  to  stand  upon  such 
evidence  as  is  before  the  Court,  merely  be- 
cause that  evidence  exhibits  unquestionably 
in  itself  intrinsic  marks  of  Inferiority,  and 
the  belter  evidence  is  out  of  the  way  un- 
accounted for.  We  will  take  it  that  the 
parties  have  chosen  to  come  to  trial  upon  the 
materials  put  before  the  Court,  and  all  we 
can  do  is  to  take  care  that  the  best  decision 
which  is  possible  under  the  circumstances 
should  be  given  upon  those  materials.  This 
being  so,  I  do  not  think  that  the  objection 
which  has  been  made  by  the  appellants 
before  us  upon  this  point  ought  to  be  allowed 
to  prevail.  There  is  evidence,  notwithstand- 
ing, that  the  original  lease  was  not  produced 
upon  which  a  conclusion  of  fact  can  be 
based.  The  testimoi^  of  the  witnesses  and 
the  petition  of  Jurreena  Bibee  are  not  im« 
peached  upon  the  ground  of  want  of  veracity. 
There  is  nothing  before  us  to  show  either 
that  the  witnesses  in  this  particular  spok^e 
untruth,  or  the  petition  itself  was  fabricated 
or  not  authentic ;  and  therefore  I  think  th^t 
the  Court  was  justified  in  coming  to  the 
conclusion  upon  that  evidence,  in  the  ab- 
sence of  anything  better  or  to  controvert  it, 
that  the  allegation  of  the  plaintiff  was  estab- 
lished, namely,  that  he  had  received  an 
assignment  from  Dacca  Singh  of  his  rights  (o 
receive  the  rents  from  the  ryots  of  this 
moozah. 
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It  further  appears  from  the  findings  of  the 
Jadge  which  have  not  been  substantially 
questioned  that  Dacca  Singh  and  his  grantor 
Jurreena  had  for  a  time,  Jurreena  especially 
for  a  long  time,  enjoyment  of  the  rents  pay- 
able by  the  ryots  of  this  mouzah.  Dacca 
Singh,  it  seems,  had  two  partners  in  his 
ticcadaree  rights,  but  his  defined  share  was 
eight  annas,  and  there  is  ample  evidence  that 
he  collected  this  share  separately.  The 
plaintiff  only  sues  for  eight-anna  share  of 
the  rent.  In  this  way  it  seems  to  me  that  the 
plaintiff  has  laid  a  very  good  primd-facie 
case  for  demanding  rent  which  he  seeks  to 
obtain  from  all  the  ryot  defendants. 

Then  as  between  him  and  the  intervenor 
defendant  ho^  stands  the  matter  ? 

It  appears  to  me  that  when  once  an  inter- 
venor has  been  put  upon  the  record,  the 
Court  cannot  well  avoid  trying  all  questions 
which  naturally  arise  upon  the  plaints  as 
between  the  plaintiff  and  the  intervenor 
defendant,  and  it  will  try  those  questions 
upon  the  issues  which  are  framed  between 
the  parties.  The  substantial  question  which 
arose  upon  the  plaints  in  these  cases  as 
between  the  plaintiff  and  the  intervenor  was, 
whether  or  not  the  plaintiff,  as  against  the 
intervenor,  was  entitled  to  be  paid  the  rents 
which  he  sought  from  the  ryot  defendants. 
The  claim  of  the  plaintiff  against  the  ryots 
might  no  doubt  have  been  placed  upon  a 
footing  which  was  entirely  independent  of 
title  to  property  in  the  land.  It  might  have 
been  upon  the  footing  of  a  special  agreement 
between  himself  and  the  ryots,  with  which 
no  third  person,  whatever  his  rights  to 
the  land  to  be  paid  for  might  be,  could 
have  any  concern  whatever.  But  I  under- 
stand that  in  these  cases  the  defendant  said  : 
You  have  no  right  <o  be  paid  the  rents  for 
which  you  sue  on  the  ground  which  you 
allege,  namely,  that  you  are  the  owner  of  the 
mouzah,  because  I  am  in  fact  the  owner,  and 
I  have  been  and  am  in  actual  possession  and 
enjoyment  of  the  rents  payable  by  the  ryots 
thereof,  the  defendants  among  the  number. 
In  that  state  of  things,  I  could  understand 
that  an  issue  of  right  as  regards  the  property 
might  have  arisen  between  the  plaintiff  and 
the  defendant.  It  does  not  appear,  however, 
that  any  express  issue  of  this  kind  was  in 
fact  put  into  words  between  the  plaintiff  and 
the  intervenor  defendant :  and  the  issue  that 
was  raised  between  them  was  substantially 
this,  namely,  which  of  the  two  was,  up  to 
the  time  of  the  suit,  in  actual  enjoyment 
and  possession  of  the  rents  payable  by  the 
ryot3  of  this  mouzah.     I  have  already  re- 


ferred to  the  nature  of  the  evidence  by  wht(^ 
the  plaintiff  made  out  a  primd-facie  right  to 
be  paid  those  rents.  The  defendant's  evi- 
dence according  to  the  view  taken  of  it  bj 
the  Judge  utterly  failed  to  show  that  he  hal 
been,  up  to  the  time  of  the  suit,  in  any  sort  d 
bond' fide  possession  and  enjoyment  of  &i 
rent ;  and  it  appears  to  me  that  nothing  whid 
we  have  heard  urged  before  us  would  entitll 
us  to  interfere  here  in  special  appeal  withtki 
finding  of  the  Lower  Appellate  Court 
that  point.  The  question  is  simply  a  qi 
tion  of  fact;  and  there  has  been  nodiii 
brought  to  my  notice  which  serves  to  indi< 
in  any  way  that  the  Judge  erred  in  his 
mate  of  the  evidence,  so  far  as  it  bore  uf 
that  question  of  fact.  The  interim 
defendant  did  no  doubt  make  some  shov 
putting  forward  a  title  higher  than  that 
being  himself  a  mere  possessor  of  the 
perty,  but  nevertheless,  as  I  understand, 
failed  or  omitted  to  prove  any  tide  vl 
ever  from  any  previous  owner  and  poss 

Although 'he  filed  a  pottah  or  kub( 
alleged  to  have  been  granted  by  one 
he  abstained  from  putting  in  any  evidence 
support  it  or  to  prove  it;  still   less  did 
show  any  title  in  Sookraj.     It  would 
seem  that,  both  as  regards  title  and  as 
gards  actual  possession  and  enjoyment, 
defendant  failed  to  substantiate  bv  evid< 
the  allegations  which  he  had  made. 

In  view  then  of  all  these  facts,  it  a| 
to  me  that  the  Lower  Appellate  Conn 
rightly  come  to  the  conclusion  that  the  pi 
iff  is  entitled  to  recover  his  rent  from 
ryot  defendants,  and  to  have  a  decree  to 
effect  as  against  the  intervening  defend; 

On  the  whole,  I  think  that  these  ap{ 
for  admittedly  they  are  all  determined 
same  way  as  the  consequence  of  the 
which  I  have  just  now  expressed,  ought  J 
to  be  dismissed  with  costs. 

Ainslie.J. — 1  concur  generally  in  ihcji 
ment  delivered  by  my  learned  brother, 
circumstances    of   this  case  do  not 
that  we   should    consider   how    far  a 
brought  on  the  record  under  section  7] 
entitled  to  claim  a  decision  of  the  CouAj 
any  matter  of  title  which  he  sets  up.     \Vh< 
on  further  consideration,  I  should  in  any 
modify  the  view  expressed  by  roe  in  the  }ttj| 
ment  referred  to  in  the  course  of  the 
ment  (which  is  reported  in  the  8th  volm 
the  Bengal  Law  Reports,  page  i8o),*  I 
not  now  prepared  to  say. 


•  Doyal  Chunder  Sahoy  rs.  Nobin  Chunder  Adfak 
i6  W.  R.  235- 
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The  1 8th  February  1873. 

Present : 

\t  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

XX.  of  z866,  s.  53— Decree— Lien— Con- 
stmction. 

Case  No.  112  of  1872. 

ial  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipper  ah,  dated  the  i^th 
August  iSyi,  affirming  a  decision  of  the 
Moonsiff  of  Ameer  gong,  dated  the  i^th 
September  i8yo, 

Asma  Bibee  and  others  (Defendants), 
Appellants, 

versus 

Ram  Kant  Roy  Chdwdhry  (Plaintiff), 
Respondent, 

\  J.  S,  Rochfort  and  Baboo  Sreenath 
\  '      Banerjee  for  Appellants. 

Mr,  R,  E,  Twidale  and  Baboo  Nullit 
Chunder  Sen  for  Respondent. 

a  decree  based  upon  a  mortg^agfe-bond,  and  passed 
the  provisions  of  Act  XX.  of  1866,  s.  53,  the  Q>urt 
empowered  to  confer  a  lien  in  accordance  with  the 

ambiguous  decree  must  be  construed  so  as  to  be 
lony  with  the  words  of  the  law. 

Jackson,  J, — Thk  facts  of  this  case  are 
fully  stated  in  the  judgments  of  the  two 
below.     The  plaintiff  relied  upon  a 

chase  made  by  him  under  an  execution, 
dated  December  1868,  such  execution 

\%  under  terms  of  a  decree,  dated  the  19th 
ist  1867,  and  made  under  section  53  of 
repealed  Registration   Act  No.  XX.  of 

le  defendant,  who  is  said  to  be  in  posses- 
of  the  property  in  dispute,  relies  upon 
evious  purchase  made  by  him  in  another 
mtion-proceeding  in  the  year  1867. 
^le  Court  of  first  instance  considered  that 
[salt  and  proceedings  in  execution  of  1867, 
Ir  which  the  defendant  had  purchased, 
tainted  with  fraud,  and  also  held  that 
fplaintiff  s  purchase  being  made  under  a 
^  based  upon  a  mortgage-bond,  and  con- 
ig  a  lien  in  accordance  with  such  bond, 
/e  plaintiff  a  preferable  right  to  this  pro- 
.  The  first  Court  accordingly  gave 
itiff  a  decree, 
appeal,  the  District  Judge  takes  the 
view  of  the  law  in  respect  of  the  na- 
"i  of  the  decree  of  1867  and  the  proceed- 


ings in  execution  of  it.  There  was  also  a 
question  before  him  as  to  the  fraudulent 
character  of  the  proceedings  under  which 
the  defendant  had  purchased,  and  the  Judge, 
although  he  seems  to  have  thought  that  there 
was  some  foundation  for  what  the  plaintiff 
alleged  as  to  that  part  of  the  case,  did  not 
come  to  the  conclusion  that  those  proceedings 
were  absolutely  fraudulent.  But,  on  the 
other  hand,  he  raised  for  the  first  time  a  dif- 
ferent point,  viz,,  that  the  defendant  was  not 
himself  a  bond-fide  purchaser  under  those  pro- 
ceedings, and  on  that  ground,  as  well  as  on 
the  ground  of  the  plaintiff's  preferable  pur* 
chase  in  execution  of  his  mortgage-suit, 
aflfirmed  the  decree  of  the  Court  below. 

In  special  appeal  the  defendant  impugns 
both  these  grounds  of  the  decision. 

As  to  the  plaintiff's  purchase,  it  appears  to 
us  clear  in  the  first  place  that  the  Subordinate 
Judge,  in  the  decree  of  August  1867,  did  not 
intend  to  declare  any  lien  in  favor  of  the 
plaintiff  then  before  him,  and  in  the  next 
place  that,  if  he  had  so  done,  the  decree  would 
to  that  extent  be  imperative,  inasmuch  as 
neither  section  53  of  Act  XX.  of  1866,  nor 
the  corresponding  section  of  the  previous 
Registration  Act  XVL  of  1864,  gave  the 
Court  any  such  power  under  the  summary 
procedure  provided  by  those  sections.  Sec- 
tion 53  of  the  Registration  Act  (XX.  of  1866) 
provides:  "On  production  in  Court  of  the 
'  obligation  and  of  the  said  record  signed  as 
'  aforesaid,  the  petitioner  shall  be  entitled  to  a 

*  decree  for  any  sum  not  exceeding  the  sum 
'mentioned  in  the  petition,  together  with 

*  interest  at  the  rate  specified  (if  any)  to 
'  the  date  of  the  decree,  and  a  sum  for  costs 
'  to  be  ^ntdi  by  the  Court."    The  decree 

which  alone  has  to  be  looked  at  does  not 
contain  in  express  terms  anything  like  a 
declaration  of  lien,  but  after  ordering  that 
plaintiff  is  to  recover  the  sum  sued  for,  goes 
on  to  say  that  the  tumsook  on  which  the 
plaintiff  sued  is  to  be  held  capable  of  en- 
forcement as  a  decree.  The  only  inference 
which  we  can  draw  from  the  use  of  these 
words  is  that  the  practice  was  new,  and  that 
the  officers  of  the  Court  below  not  being 
familiar  with  it,  introduced  the  words  from 
the  Act  of  1864,  which  they  suppose  to  be 
in  consonance  with  the  intention  of  the 
Legislature  But,  if  there  was  any  doubt  as  to 
the  construction  which  ought  to  be  put  upon 
the  decree,  if  the  decree  was  ambiguous,  we 
think  we  are  bound  to  construe  it  so  as  to 
be  in  harmony  with  the  words  of  the  law 
and  as  the  law  does  not  sanction  anything 
more  than  a  mere  decree  for  money,  we  ough^ 
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the  defendants  was  proved,  that  they  had 
proved  their  grant  and  possession,  and  he 
gave  jadgment  in  favor  of  the  defendants. 
The  same  was  the  issue  of  the  suit  on  the 
bond  for  rent.  That  was  also  decreed  in 
favor  of  the  defendants,  and  the  bond  was 
pronounced  to  be  spurious.  The  decision  in 
the  rent-suit  was  in  the  year  1861,  and 
it  should  be  stated  that,  before  that  date, 
namely,  in  the  year  1854,  the  defendants  had 
granted  to  a  certain  Coal  Company  their 
rights  in  this  mouzah,  purporting  to  make 
them  a  mokurruree  grant ;  and  the  Coal 
Company  had  worked  the  coals,  had  erected 
buildings,  and  carried  on  considerable  mining 
operations  in  an  open  and  notorious  manner 
(which  must,  of  course,  have  been  perfectly 
well  known  to  the  plaintiffs)  from  the  year 
1854  down  to  the  time  of  the  commence- 
ment of  this  suit,  which  was  in  the  year 
1858.  The  plaintiffs  laid  by  from  the  time 
of  the  decision  in  the  rent-suit,  which  was 
in  1 86 1,  till  1868,  being  aware  of  all  these 
works  going  on,  without  bringing  any  suit, 
and  they  have  given  no  explanation  of  that 
delay. 

It  is  under  these  circumstances  that  the 
present  case  came  on  for  hearing.  The 
Judge  in  the  first  instance  in  the  present  suit, 
in  which  the  evidence  was  substantially  the 
same  as  in  the  rent-suit,  acting  in  a  great 
measure  upon  the  decision  of  the  Assistant 
Commissioner  in  the  rent-suit,  came  to  the 
conclusion  that  these  kubooleuts  on  the  part 
of  the  plaintiffs  were  false.  He  ajso  express- 
e(f  a  good  deal  of  doubt  as  to  the  genuineness 
of  the  mokurruree  grant  put  in  by  the  defend- 
ants, chiefly,  not  entirely,  on  the  ground  of 
certain  expressions  contained  in  that  grant, 
which  appeared  to  him  of  a  suspicious  charac- 
ter ;  but  he  decided  in  favor  of  the  defendants 
upon  the  Statute  of  Lixnitations,  holding  that 
the  defendants  had  held,  for  more  than  twelve 
years  before  the  commencement  of  the  suit, 
adverse  possession  to  the  plaintiffs.  On  the 
case  coming  before  the  High  Court,  they 
overruled  the  decision  of  the  Judge  of  the 
Court  of  first  instance  upon  the  Statute  of 
Limitations,  holding,  and  their  Lordships  are 
of  opinion,  rightly,  that  the  Statute  does  not 
begin  to  run  in  favor  of  the  mokurrureedar 
against  a  zemindar  until  the  zemindar  has  had 
notice  that  the  mokurrureedar  claims  under  a 
mokurruree  grant,  and  that  in  this  case  it  was 
not  shown  that  notice  had  been  given  to  the 
plaintiffs  of  such  a  tenure  twelve  years  be- 
fore the  commencement  of  the  suit.  The 
High  Court  decided  in  favor  of  the  defend- 
ants upon  the  merits.    They  agree  with  the 


Commissioner  in  considering  the  case  of 
plaintiffs  to  have  been  a  false  one,  and  il 
kubooleuts  forgeries,  and  they  uphold 
genuineness  of  the  mokurruree  grant 
Justice  Kemp  answers  the  objections  mk 
by  the  Judge  of  first  instance  to  the  nioki 
ruree  grant  based  on  the  expressions  coi 
tained  in  it  in  a  manner  which  appears 
their  Lordships  satisfactory,  and  Mr.  Jasm 
Kemp  their  Lordships  understand  to  be 
Judge  well  conversant  with  subjects  of 
kind. 

It  has  been  contended  that  the  High  Cot 
were  wrong  in  coming  to  this  concIusi< 
It  has  been  argued  that  the  onus  of  proof 
a  mokurruree   grant  lies  entirely  upon 
defendant,  and  that  he  is  not  relieved  fi 
this  burden  of  proof  even  if  the  plaintiff, 
in  this  case,  had  failed  to  prove  his  kal 
leuts,  and  their  Lordships  assent  to  thes 
propositions.     The    question,    therefore, 
simply  whether  there  were  sufficient  groi 
on  which  the  finding  of  the  High  Court 
be  supported,  that  the  defendant  had  nu 
out  his  case.     Their  Lordships  are  of  opi 
that  there  were  sufficient  grounds  to  sup| 
the  finding.     The  grant  itself,  though 
haps  not   proved  in    the   most   satisfa< 
manner,  still  purported  to  be  an  ancient 
and  came  from  the  proper  custody.     It  is 
a  certain  extent,  at  all  events,  verified  by 
other  evidence  which  has  been  referred  10, 
the  return  of  the  gross  produce  and  of 
receipts,  and  it  is  still  further  verified  by 
evidence  which  the  defendants  gave  of  k 
continued  possession,  carrying  that  posses 
back  a  great  deal  further  than  the  plaintli 
had  admitted,  in  fact,  to  the  time  of  t] 
grant  itself,  and  even  beyond  it ;  and,  ft 
by  the  proof  which  was  given  by  the  defei 
ants,  which  their  Lordships  concur  with 
High  Court  in  considering  satisfactory, 
the  ancestors  of  the  defendants  were  relati( 
of  the  ancestors  of  the  plaintiffs;  and 
other  grants  of  the  same   description 
been  made  to  other  members  of  the  fami 

It  only  remains  to  notice  some  evidence 
to  admissions  of  the  defendants,  relied  on 
the  part  of  the  plaintiff.  The  first  of  ll 
admissions  consists  of  the  two  documenj 
put  in  by  Bhugwunt  Sahoy.  The  AssiJ 
ant  Commissioner  in  the  rent-suit  treat 
one,  if  not  both,  of  these  documents  as  fals 
The  High  Court  do  not,  indeed,  very  di| 
tinctly  say  whether  or  not  they  take  il 
view,  but  they  content  themselves  geni 
with  observing  that  the  assignment  to  Bhi 
wunt  does  not  appear  to  militate  much  agiii 
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^  case  of  the  defendants,  and  their  Lord- 
ips  are  not  prepared  to  say  that  the  High 
ft  were  wrong  in  coming  to  that  conclu- 
There   is,    then,   another   document 

h  relied  upon  on  the  part  of  the  plaintiffs, 

that  was  what  purports  to  be  an  authen- 
ed  copy  of  a  rasinamah  or  journal  kept 
the  Collectorale,  whereby  there  appears  to 
An    entry  of  the  substance  of  a  petition 

to  have  been  filed  by  the  defendants  on 
31st  December  1852,  in  which  they  state 

they  held  on  lease  from  1259  to  1267 
lee.      The  original  petition,  of  which  this 

orts  to  be  an  abstract,  is  not  produced, 

Don -production  is  accounted  for  by  the 

tion  that  the  Court-house  in  which  the 

ds    were  kept   was  burnt,  and  all  the 

ds  with  It.     How  this  document  escaped 

fire,    where  it   was   kept,   by   whom   it 

kept,  who  made  the  entries,  there  is  no 

ence   whatever.     Nor  is   there  any   evi- 

of  inquiries   being  made  upon   that 

ject.      Therefore,  whether  or  not  it   was 

ible  to  call  the  person  who  made  the 
les,  thejr  Lordships  are  unable  to  say. 
fnder  these  circumstances,  their  Lordships 
lot  regard  the  proof  of  this  document  as 
very  satisfactory  character,  and  they 
with  the  First  Commissioner  in  his 
Tva.tion  that  this  document  is,  at  all 
Its,  not  of  sufficient  value  to  outsveigh  the 
ience  on  the  part  of  the  defendants. 

leir   Lordships  observe  that    no  notice 

never  is  taken  of  this  document  in  either 

le  judgments  in  the  present  suit,  and  they 

very  much  disposed  to  infer  from  that 

no   substantial  reliance  can  have  been 

id  npon  it  on  behalf  of  the  defendants. 

be  that  as  it  may,  they  do  not  think  it 
[sufficient   weight  to  counterbalance    the 

rnce  on  the  part  of  the  defendants. 

^Or  these  reasons  their  Lordships  are  of 

tion    that  there  was  ample   ground   on 

th  the  High  Court  were  justified  in  find- 

for  the  defendants,  and  thai  that  finding 

right.  Their  Lordships  will,  therefore, 
ibly  advise  Her  Majesty  that  that  judg- 
It  be  affirmed,  and  this  appeal  dismissed 

costs. 


The  28th  February  1873. 
Present : 

jThe  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

yudges, 

re-bond—  Lien—  Attachment  —  Sale  — 

rcbase-money— Act|  VIII.  of  1859,  s.  270— 
;  XIV.  of  1859,  s.  20~Proceedingstokeep 
— -  alive— Surplus  Profits  of  Trust. 


Case  No.  240  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dinagepore^ 
dated  the  joth  June  i8yi, 

Syud  Nadir  Hossein  (one  of  the  Defendants), 

Appellant, 

versus 

Baboo  Pearoo  Thovildarinee  (Plaintiff), 

Respondent, 

Mr,  Advocate-General  and  Baboo  Bhowanee 
Churn  Dutt  for  Appellant. 

Mr,  J,  T,  Woodroffe  and  Baboos  Sreenaih 
Doss  and  Bhugobutty  Churn  Ghose  for 
Respondent. 

Where  a  form  of  mortgage  or  charge  created  by  a 
bond  does  not  vest  any  estate  in  the  mortgage,  but  only 
establishes  a  Hen  as  incident  to  the  money-debt,  such 
lien  continues  when  the  debt  passes  from  a  contract 
into  a  judgment-debt,  and  when  such  judgment-debt  is 
assigned  to  another  by  sale  of  the  decree. 

If,  at  the  date  of  the  sale  of  the  decree,  the  property 
over  which  the  lien  extends  has  already  been  attached, 
seeing  that  an  attachment  under  a  money-decree  on  a 
mortgage-bond  and  the  mortgage-lien  cannot  co-exist 
separately  in  the  property  hypothecated,  the  attachment 
m  question  must  be  treated  as  enforcing  the  lien  ,-  and  if 
the  property  is  sold  pending  such  attachment,  the  lien 
becomes  transferred  from  the  property  to  the  purchase- 
moneys. 

If  the  purchaser  of  the  decree  applies  for  attachment 
of  the  purchase-moneys,  and  his  application  is  rejected, 
he  may  institute  a  regular  suit  to  establish  his  title  to 
them  under  Act  VIII.  of  1859,  s.  270;  but  failing  to  do 
so,  he  forfeits  his  lien,  both  in  the  land  and  in  the  pur- 
chase-moneys. He  does  not,  however,  forfeit  his  right  to 
execute  the  decree  otherwise. 

The  proceeding  intended  by  Act  XIV.  of  1859,  s.  20, 
need  not  be  a  proceeding  by  a  person  legally  and  right- 
fully entitled  to  the  decree,  that  section  requiring  no 
more  than  that  some  actual  proceeding  should  be  taken, 
which,  if  successful,  would  result  in  the  discharge  or 
partial  discharge  of  the  judgment- debt. 

Where  property  is  purchased  out  of  the  surplus  pro- 
fits of  a  trust,  which  are  not  required  for  the  purposes  of 
a  trust,  and  which  the  trustee  is  entitled  to  retain  for  his 
own  benefit,  such  purchase  enures  for  his  own  benefit. 

Pontifex,  7'-~0n  the  28th  Aughran  1268, 
Mirza  Mahomed  Ali  Beg  borrowed  Rs.  8,000 
from  the  Mohunt  Ramdossjee,  and  secured 
the  same  by  a  registered  bond  of  that  date, 
under  which  15^  annas  share  of  Pergunnah 
Pultapore  in  the  Collectorate  of  Maldah  was 
hypothecated. 

On  the  2nd  of  March  1864,  the  Mohunt 
filed  a  plaint  against  Mirza  Mahomed  in  the 
Court  of  the  Principal  Sudder  Ameen  of 
Moorshedabad,  and  therein  stated  that  he 
instituted  the  suit  for  the  recovery  of  Rs. 
11,650-14  from  the  mortgaged  property  and 
from  other  moveable  and  immoveable  pro- 
perties, as  well  as  from  the  defendant. 

Mirza  Mahomed,  by  his  answer,  filed  the 
6th  of  April  1864,  admitted  the  amount  of 
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the  claim,  but  begged  for  time.  This  was 
refused  by  the  Principal  Sudder  Ameen  of 
Moorshedabad,  who,  by  his  decree  dated  the 
14th  of  April  1864,  ordered  **  that  the  suit 
"  be  decreed,  and  ihat  the  plaintiff  recover 
''  from  the  defendant  the  amount  of  the  claim 
**  with  interest/' 

It  has  been  contended  that  this  decree  was 
a  mere  money-decree  to  which  the  mortgage- 
lien  did  not  and  could  not  attach,  inasmuch 
as  the  Moorshedabad  Court  had  no  jurisdic- 
tion to  affect  land  situate  in  the  Collectorate 
of  Maldah. 

On  the  4th  of  May  1864,  the  Mohunt 
applied,  under  section  285  of  Act  VIII.  of 
1859,  for  a  certificate  for  executing  the  decree 
in  the  Civil  Court  of  Zillah  Dinagepore, 
within  the  jurisdiction  of  which  Maldah  was 
situate. 

On  the  20th  of  May  1864,  a  certificate  was 
ordered  to  be  forwarded  to  the  Judge  of  that 
zillah,  and  on  the  10th  of  June  1864  the 
Mohunt  petitioned  the  Principal  Sudder 
Ameen  of  Dinagepore,  stating  that  he  had 
executed  the  decree,  and  praying  that  the 
amount  decreed  with  costs  and  interest  might 
be  ordered  to  be  realized  by  sale  at  auction 
of  the  right  and  interest  of  the  judgment- 
debtor  in  the  zemindaree. 

Under  the  proceedings  in  execution,  not 
only  the  15^^  annas  share  of  Pergunnah 
Puhapore,  but  also  another  property  called 
Pergunnah  Bansdowl,  had  been  attached  and 
directed  to  be  sold. 

•  Mirza  Mahomed,  on  the  9th  of  September 
1864,  petitioned  that  Pergunnah  Bansdowl 
should  be  released  from  attachment  and  sale,  on 
the  ground  that  he  held  it  as  trustee  under  a 
wuseeutnama  dated  the  ist  Bysack  1266. 
This  wuseeutnama  it  will  be  necessary  to 
direct  our  attention  to  presently  ;  but  in  pass- 
ing it  may  be  well  10  notice  that  it  was  pro- 
duced and  relied  upon  as  early  as  the  9th  of 
September  1864  as  a  subsisting  instrument 
of  trust,  under  which  the  judgment-debtor 
was  trustee. 

On  the  13th  of  September  1864,  an  order 
was  made  on  Mirza  Mahomed's  peiition  slop- 
ping the  auction-sale  ;  but  on  the  13th  of 
December  i864,.the  Mohunt  preferred  a  peti- 
tion suggesting  that  the  sale  of  Bansdowl 
might  stand  over,  but  praying  that  the  sale 
of  the  15^  annas  share  of  Pultapore  might 
be  proceeded  with ;  and,  by  an  order  of  the 
same  date,  the  auction-sale  of  Pultapore  was 
directed  to  take  place.  In  this  order  it  is 
stated  that  the  whole  15^-  annas  of  Pulta- 
pore had  been  attached,  and  that  it  was  un- 
necessary to  attach    it    again.    The    date 


fixed  for  sale  was  the  4th  of  May  1865. 
Subsequently  to  such  attachment,  die  pro- 
perty was  attached  by  Poran  Bibee,  a  jodg* 
ment-creditor  of  Mirza  Mahomed,  under  % 
decree  of  1865. 

In  Phalgoon  1 271,  the  Mohunt  had  enter- 
ed into  a  contract  for  the  sale  of  the  decrecj 
of  the  14th  of  April  1864  to  Meer  Hossdad 
but  the  Mohunt  refusing  to  complete,  Meo^ 
Hossein  instituted  a  suit  for  specific  perf( 
ance  in  the  Court  of  the  Principal  Sudd< 
Ameen  of  Moorshedabad,  who,  on  the  2\ 
of  December  1865,  conirmed  the  parchi 
by  Meer  Hossein.  In  the  meantime, 
before  such  contract  had  been  completed, 
during  the  pendency  of  the  suit  for 
cific  performance,  the  15^  annas  of  Pal 
pore  had  been  sold  on  the  39th  April  li 
in  execution  of  Poran  Bibee*s  decree, 
had  been  purchased  in  the  name  of  Kborsi 
Begum,  a  near  relative  of  Mirza  Mah< 
and,  according  to  the  appellant,  with  the 
funds  held  under  the  wuseeutnama; 
according  to  the  respondent,  with  the 
of  Mirza  Mahomed  himself. 

It  would  seem  that,  on  the  applicatioa 
Mohunt  or  Meer   Hossein,   it   was  at 
ordered  that  the  sale-moneys  should  rei 
under  attachment  on  the  ground  that  the 
perty  had  been  first  attached  by  the  Mi 
but  upon  application  by  Poran  Bibee  to 
lease  such  attachment  on  the  allegation 
the  execution-case  of  the  Mohunt  had 
struck  off,   the  sale-moneys   were  rek 
from  attachment.     The  execution-case  of 
Mohunt  had,  in  fact,  been  struck  off.  after 
sale  under  Poran's  execution  on  the  4tlt 
May  1865,  by  order  of  the  Principal  Sud^ 
Ameen  of  Dinagepore,  because  the  fees 
the  peon  for  promulgation  of  auction-s 
had   not  been   paid.     Bat  such  striking- 
would  onlv  affect  the  files  of  the  Court 
the  application  for  sale,  and  would  not  iotc 
fere  with  the  continuance  of  the  attach ou 

On  the   13th  June    1865,  Meer   H( 
applied  by  petition  to  the  Principal  Sa< 
Ameen  of  Moorshedabad,  stating  that 
execution-case  of  the  Mohunt  had  been  stri 
off.  because, during  the  pending  of  thes] 
performance  suit,  the  Mohunt  had  been 
joined  from  carrying  it  into  effect;  and 
ing  that  the  sale- moneys  might  be  retail 
until  the  specific- performance  suit  was 
posed    of ;   insisiing   that    the   first 
ment  being  under  the  Mohunt's  decree, 
decree  must  have  priority,  and  be  satii 
out  of  the  sale-moneys. 

The  Principal  Sudder  Ameen  of  M< 
shedabad,  on  the  same  day,  after  stating 
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e  objection  could  not  be  made  in  thai 
Wrt,  bat  must  be  preferred  in  the  Court 
bich  made  sale,  ordered  that  the  petition 
iCRild  be  rejected. 

The  decree  of  Poran  Bibee  had  origin- 
)j  been  passed  in  the  Moorshedabad  Court 
ikh  also  had  passed  the  decree  of  the 
bhunt  The  former  decree  had  been  sent 
t  execation  to  the  Sudder  Ameen  of  Mal- 
ll«  and  the  latter  to  the  Principal  Sudder 
been  of  Dinagepore. 

The  sale  under  Poran's  decree  had  been 
Kuted  by  the  Court  at  Maldah. 
pn  the  30th  of  June  1865,  Meer  Hossein 
Rented  a  petition  to  the  Sudder  Ameen 
iMaldah,  stating  the  result  of  his  petition 
c  Moorshedabad  Court,  and  aslcing  that 
sale-moneys  which  were  then  in  the 
ah  Collcciorate  might  be  retained,  not- 
nding  that  a  cheque  for  the  same  had 
given  to  Poran  Bibee. 
e  Sudder  Ameen  of  Maldah,  on  the  ist 
July  1865,  held  that,  in  consequence  of 
t  execution-case  having  been  struck  off, 
I  attachment  by  the  Mohunt  was  annulled, 
therefore  rejected  the  petition.  Against 
rejection  Ameer  Hossein  appealed  to 
Judge  of  Dinagepore,  who,  on  the  9th 
ecember  1865,  dismissed  the  appeal  on 
ground  that  he  had  no  jurisdiction  as  no 
al  could  lie.  The  re^sult  was  that  the 
•moneys  were  paid  out  to  Poran  Bibee. 
ing  these  proceedings,  the  specific-per- 
ance  suit  between  Meer  Hossein  and 
Mohunt  remained  undecided,  and  it  is  one 
points  to  be  determined  in  this  appeal, 
l^her  these  proceedings  by  Meer  Hossein, 
pc  only  entitled  by  contract  to  the  decree 
the  14th  April  1864,  were  sufficient  to 
such  decree  alive  under  section  20,  Act 
.  of  1 859. 

hie  respondents,  having  obtained  a  decree 
Meer  Hossein  on  the  29th  of  June 
,  applied  for  the  auction-sale  of  Meer 
in's  right  and  interest  in  the  decree 
ned  by  the  Mohunt,  dated  the  14th  of 
1864,  against  Mirza  Mahomed.  By  a 
ertificate,  dated  the  ist  of  February 
which  recites  that  the  decree  of  the 
of  April  1864  had  been  executed  by 
I  Bibee  Moneerun  in  Ziiiah  Maldah  in  No. 
I  of  1868,  and  further  recites  that  the 
>n  applied  for  by  the  respondent  took 
on  the  29th  of  January  1869,  it  was 
that  the  respondent  herself  had 
tome  the  purchaser  of  the  said  decree, 
raat  all  Meer  Hossein's  right  and  interest 
■eki  had  passed  to  her. 
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It  would  appear  from  a  petition  of  the 
appellant,  dated  the  21st  of  July  1868,  to 
the  Court  at  Moorshedabad,  and  from  the  5th 
paragraph  of  his  written  statement,  that  prior 
to  the  2nd  of  April  1868.  Meer  Hossein  had 
transferred  the  decree  of  the  14th  of  April 
1864  to  his  mistress,  the«aid  Bibee  Monee- 
run, benamee,  with  the  object  of  preserving 
it  from  decree-holders  against  himself ;  and 
that  Bibee  Moneerun,  with  a  view  to  realize 
the  amount  due  under  the  transferred  decree, 
had,  on  the  2nd  April  1868,  applied  to  the 
Court  of  Moorshedabad  for  notices  to  be 
issued  under  section  2  (6  of  Act  VIII.  of  1859, 
and,  notices  having  been  accordingly  issued* 
that  the  appellant  Bled  his  petition  of  objec- 
tion thereto. 

The  appellant  in  his  written  statement 
alleges  that  Moneerun's  application  for  exe- 
cution was  refused  on  the  4th  of  May  1868, 
but  that  date  is  inconsistent  with  his  own 
petition  of  objection  presented  on  the  21st 
July  1868,  and  also  with  the*  petition  o£ 
Meer  Hossein,  dated  the  3rd  of  November 
1868,  to  the  same  Court,  in  which  Meer 
Hossein  stated  a  sale  by  deed  by  him  to 
Bibee  Moneerun,  and  that  she  had  executed 
the  decree,  and  asked  that  her  name  might  be 
substituted  for  his  in  the  execution-case. 

The  final  order  in  this  petition  does  not 
appear  in  the  printed  record,  but  we  have 
been  informed  that  it  was  made  after  the  sale- 
certificate  to  the  respondent,  viz,^  on  the  3rd 
of  February  1869,  and  that  the  application 
by  Meer  Hossein  was  refused  on  the  ground 
that  the  transfer  to  Moneerun  was  simply 
benamee. 

Another  question  to  be  determined  in  this 
appeal  is,  whether  the  proceedings  by  Monee- 
run kept  the  decree  of  the  14th  of  April 
1864  alive.  During  the  interval,  Mirza  Ma- 
homed appears  to  have  died.  As  before  men- 
tioned, he  had  been  a  trustee  under  the  will 
or  wuseeutnama  of  ist  By  sack  1266  (13th 
April  1859)  executed  by  Kharoonnissa,  by 
which  Pergunnah  Bansdowl  and  other  proper- 
ties, moveable  and  immoveable,  were,  so  far  as 
the  same  were  made  subject  thereto,  devoted 
to  certain  trusts,  which,  if  not  precisely  wnqf, 
were  of  that  nature;  and  which  will  was 
acted  upon  as  valid  long  before  the  decree 
against  Mirza  Mahomed  of  the  14th  of 
April  1864-  It  appears  that  by  another 
wuseeutnama,  dated  8th  Bhadro  1271  (33rd 
August  1864),  Mirza  Mahomed,  being  about 
to  proceed  on  a  pil^rimafi:e  tor  three  years, 
appointed  the  appellant.  Nadir  Hossein,  his 
sister's  son,  trustee  for  three  years  of  Kha- . 
roonnissa's  will.    A  recital  appears  in  this* 
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document,  which  has  been  relied  upon  to  the 
effect  that  the  trust-income  was  insufficient 
to  meet  the  expenses  of  the  trust,  and  the 
income  is  stated  at  Rs.  3,396. 

By  his  will  dated  the  20th  May  1868, 
Mirza  Mahomed  aopointed  Nadir  Hossein 
trustee  in  his  placl^of  Kharoonnissa's  will. 
Mirza  Mahomed's  will  recites  that  15^  annas- 
share  of  Pergunnah  Pultapore  had  then  re- 
cently been  purchased,  and  formed  part  of 
the  truit-properiy.  Immediately  after  her 
purchase  of  the  decree,  viz,,  on  the  4th  of 
February  1869,  the  respondent  applied  for 
execution  to  the  Principal  Sudder  Ameen  of 
Moorshedabad  against  property  in  that  dis- 
trict, and  objections  to  such  execution  were 
made  separately  by  Nadir  Hossein,  the 
trastee,  and  by  the  heirs  of  Mirza  Mahomed. 

The  objection  of  the  appellant,  Nadir  Eios- 
sein,  was  numbered  43  of  1869,  and  alleged 
that  he  was  not  the  heir  of  Mirza  Mahomed, 
and  that  he  was  not  in  possession  of  any 
property  left  by  Mirza  Mahomed ;  but  that 
he  was  in  possession  of  trust- property  under 
Kharoonnissa's  will  as  trustee  in  succession  to 
Mirza  Mahomed.  The  order  upon  this 
objection,  dated  29th  May  1869,  was  that 
Nadir  Hossein  should  be  released  from  lia- 
bility under  the  decree.  Such  order  could 
only  apply  to  or  affect  property  in  the  district 
of  Moorshedabad. 

The  objection  of  Mirza  Mahomed's  heirs 
(among  whom  Nadir  Hossein  was  apparently 
not  included)  was  numbered  No.  23  of  1869, 
and  among  other  grounds  raised  the  question 
that  execution  was  barred  by  limitation. 
This  objection  was  rejected  by  the  Principal 
Sadder  Ameen  of  Moorshedabad  on  the  29th 
of  May  1869,  on  the  ground  that  the 
Mohunt's  execution-case  having  been  struck 
off  on  the  4th  of  May  1865,  and  Bibee 
Moneerun  having  applied  for  execution  on 
the  2nd  of  April  1868,  she  being,  in  fact, 
the  nominee  of  Meer  Hossein,  such  applica- 
tion by  her  mtist  be  considered  as  sufficient 
to  keep  the  decree  in  force. 

The  respondent  subsequently  appears  to 
have  obtained  an  attachment  of  Pergunnah 
Pultapore  in  the  Ziilah  Court  of  Dinagepore, 
whereupon  Nadir  Hossein  again,  under  sec- 
tion 246,  made  his  objection  that  the  property 
was  trust-property,  and,  on  the  7th  of  June 
1870,  the  Judge  of  Pinagepore  allowed  the 
objection,  and  released  Pergunnah  Pultapore 
from  attachment.  In  consequence  of  such 
release,  the  respondent  instituted  the  suit  in 
which  this  appeal  arises  in  the  Court  of  the 
Subordinate  Judge  of  Dinagepore  on  the 
6tii  of  December  18701  insisting  that  the 


original  mortgage-lien  on  Pultapore  aoder 
the  bond  of  the  22nd  Aughran  1268  wis 
still  subsisting,  and  was  incident  to  the 
decree  of  the  14th  of  April  1864,  and  must 
override  all  alienations  by  Mirza  Mahomed, 
or  persons  claiming  through  him  ;  and  pray- 
ing for  a  sale  of  the  mortgaged  premises 
in  execution  of  the  decree  of  the  14th  ol 
April  1864. 

As  Nadir  Hossein,  in  his  objectioosia 
the  Moorshedabad  and  Dinagepore  Courts 
had  not  raised  the  question  that  i5|-annas* 
share  of  Pultapore  had  been  purchased  av 
der  Poran's  sale  in  execution  oui  of  tht 
profits  of  the  trust- property,  but  hati 
,only  alleged  that  such  share  was  t 
property,  and  that  he  had  succeeded  to 
as  trustee  under  Kharoonnissa's  will, 
respotident  in  the  plaint  could  not 
the  question  of  the  validity  of  the  pure 
under  Poran's  execution.  And  as  in 
plaint  the  respondent  makes  no  menti 
of  the  proceedings  in  execution  by  Mi 
Hossein  in  1865  and  by  Moneerun  in  1868, 
and  does  not  attempt  to  show  that  any 
ceedings  in  execution  had  been  taken 
keep  the  decree  of  the  14th  of  April  1 
alive,  between  the  date  thereof  and  her 
purchase  of  it,  she  must  have  assumed  t: 
if  she  was  entitled  to  the  mortgage-lien, 
right  to  sue  in  respect  of  the  mortgaged 
perty  would  not  be  barred  for  twelve  t 
notwithstanding  that  the  mortgage-debt 
been  changed  into  a  judgment-debt  by 
decree  of  the  14th  April  1864,  and  this 
sumption  would  seem  to  be  correct,  and  is 
accordance  with  the  judgments  of 
Justice  Macpherson  in  the  cases  of  Su 
Hossein  vs,  Shahzada  Golam  Mahomed, 
Weekly  Reporter,  page  171,  and  Bisson 
Mookhapadhya  vs,  Gosain  Doss  Bura  Mad 
3  Bengal  Law  Reports,  App.,  page  140. 

The  appellant  by  his  written  statement 
this  suit  for  the  first  time  set  up  the  case 
the    property    had    been   purchased    un< 
Poran's  execution  out  of  the  profits  of  Kb 
nissa's  trust- property.      He  further  insi 
that  the  decree  of  the  14th  of  April   18 
was  a  mere   money-decree,  which   did 
carry    with    it   the   mortgage-lien;   and  t 
proceedings  in  execution  under  such  dec 
were    barred    by    limitation,    inasmuch 
Moneerun's  application  for  execution  on 
2nd  of  April  186S  must  be  treated  as  fraa 
lent  and  inoperative.     He  also  insisted 
as  Meer  Hossein  failed  to  establish  by 
his  right  to  the  purchase-moneys  when 
property  was  sold  in   1S65   under  Porta 
execution,  and  allowed  her  to  obtain 
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jBOnej  by  submitting  to  the  rejection  of  his 
daim  under  section  270,  his  mortgage- rights 
(if  any)  over  the  property  thereupon  ceased. 

The  Subordinate  Judge  settled  five  issues 
b  the  suit,  which,  are  in  effect  as  follow: — 

I. — ^Whether  the  decree  sued   upon  was 
Urred  by  limitation. 

2. — Whether  the  respondent  had  a  mort- 
gage-lien upon  the  property. 

3.— Did  the  property  belong  to  Mahomed 
Kirza. 

4. — Wheiher  the  respondent  was  bound 
liyihe  act  (default)  of  Meer  Hossein.' 
I  5. — Whether  the  respondent  was  entitled 
Id  set  aside  the  alleged  trust  under  which 
Ibe  appellant  claimed  to  hold  the  property. 
i  On  the  fifth  issue,  which,  in  a  particular 
riew  of  the  case,  is  a  material  issue,  evidence 
ippears  to  have  been  taken,  but  the  Sub- 
lldiDate  Judge  having  decided  the  case  on 
pdier  grounds  did  not  give  any  judgment 
|n  such  issue,  though  he  incidentally 
|pq)re88ed  an  opinion  upon  it. 

i 

I  The  Subordinate  Judge  found  on  the  first 
biie  that  the  decree  was  not  barred  by  limit- 
Ition,    inasmuch    as    the    proceedings    by 

Seer  Hossein  in  1865,  and  by  Moneerun  in 
(68  were  sufficient  to  keep  it  alive.  But 
^  seems  to  have  partly  founded  his  decision 
Nth  respect  to  Moneerun's  proceedings  on  a 
fecision  of  the  9th  of  January  1869,  to 
^liich  he  says  Nadir  Hossein  was  a  party, 
tot  which  does  not  appear  in  the  record. 
[On  the  second  issue  he  found  that  the 
^rtgage-lien  still  subsisted,  and  had  passed 
b  the  respondent,  and  must  override  any 
f^e  under  Poran's  decree;  at  the  same  time 
Incidentally  expressing  his  opinion  that  the 
tugged   purchase    with  trust-money  was  so 

tlpably  suspicious  that  proof  of  its  bond 
es  must  be  adduced  before  it  could  be 
Slowed  to  stand  against  Mirza  Mahomed's 
hdgment-creditors ;  one  ground  for  such  sus- 
ncion  being  the  fact  that  it  was  purchased 

5  the  name  of  Khorshed  Begum,  a  relation 
Mirza  Mahomed,  instead  of  in  the  name 
|f  Nadir  Hossein,  who  was  then  acting  as 
rnstee  under  his  temporary  appointment  by 
be  deed  of  the  23rd  of  August  1864. 

.  On  the  third  issue  the  Judge  found  what 
f  not  denied,  that  the  property  at  the  date 
"the  mortgage  belonged  to  Mirza  Mahomed, 
id  on  the  fourth  issue  he  held  that  Meer 
ossein's  default  in  letting  Poran  get  the 
ibrchase- money  in  1865  did  not  discharge 
pe  mortgage-lien. 

Against  this  decision  the  defendant  has 
fip^ltd,  insisting  on  the  same  objections 


substantially  as  those  taken  in  his  written 
statement. 

The   issues  settled   in   Court  below  are 
sufficient  for  the  determination  of  this  case. 

Taking  the  second  and  fourth  issues  toge- 
ther, 1  am  of  opinion  that,  as  the  form  of 
mortgage  or  charge  created  by  the  bond  of 
28th  Aughran  1268  did  not  vest  any  estate 
in  the  Mohunt,  but  only  established  a  lien 
as   incident   to  the   money-debt,   such  lien 
contained  an  incident   of  the  debt  when  it 
passed  from  a  contract-debt  into  a  judgment- 
debt,  and  so  continued  when  such  judgment- 
debt    was  subsequently    assigned  to  Meer 
Hossein,  otherwise  the  right  to  the  lien  must 
have  remained  in  the  Mohunt.     But  as  his 
judgment-debt  represents  the  full  amount  for 
which  Mirza  Mahomed  and  the  land  were 
liable  to  him,  and  as  he  had  transferred  such 
judgment-debt   to  Meer   Hossein  for  what 
must  be  taken  to  have  been  its  full  value, 
he  could  not  retain  the  lien  either  against 
Mirza    Mahomed    or    Meer   Hossein.     He 
could  not  retain  it  against  Mirza  Mahomed, 
for  he  had  no  longer  any  debt  or  demand 
against  him  or  the   lands,   and  as    Mirza 
Mahomed  had  neither  done  nor  paid  anything 
to  discharge  the  lien,  it  must  still  have  con- 
tinued to  exist.     But  the  only  possible  exist- 
ence it  could  have  would  be  as  incidental 
to  the  judgment-debt;  and  therefore  1  am  of 
opinion  that  the  sale  of  the  money-decree  of 
the  14th  April  1864  passed  with  it  the  lien 
under  the  bond  of  the  28th  Aughran  1268. 
The    cases  before    cited  from  9    Weekly 
Reporter,  170,  and  3  Bengal  Law  Reports, 
Appendix,  page  140,  are,  in  fact,  authorities 
for  this  position.     Such  lien  could  ohly  be 
enforced  against  the  property  subject  thereto 
so  long  as  it  remained  the  property  of  Mirza 
Mahomed,  and  so  long  as  the  decree  remain- 
ed in  force  by  attachment  under  that  decree, 
though  according  to  the  decisions;  and  it 
would  seem  as  a  necessary  consequence  of 
section  246,  Act  VHI.  of  1859,  if  the  pro- 
perty before  attachment  had  passed  into  the 
hands  of  third  persons,  a  separate  suit  would 
have  been  requisite  to  enforce  the  lien  against 
the  land  in  the  hands  of  such  third  persons. 
It  has  been  urged  that,  because  the  property 
was  situate   in   the  district  of  Maldah,  the 
Moorshedabad    Court    have    no    power  to 
affect  it  by  its  decree ;  but  the  effect  of  the 
decree   in    the    Moorshedabad    Court  was 
not  to  create   any  right    against  the   land, 
but  to  turn  a  contract-debt,  to  which  a  lien 
was  incident,  into  a  judgment-debt,  to  which, 
without  any  operation  of  the  Moorshedabad 
Court,  any  already-existing  lien  would  attach 
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by  reason  of  it  representing  the  original  con- 
tract-debt. 

Moreover,  in  the  case  before  us,  at  the 
date  of  the  sale  to  Meer  Hossein,  the  pro- 
perty over  which  the  lien  extended  had 
already,  in  fact,  been  attached  by  the  Mohunt 
under  the  decree  of  the  14th  April  1864.  It 
seems  to  me  clear  that  an  attachment  under 
a  money-decree  on  a  mortgage-bond  and  the 
mortgage-lien  cannot  co-exist  separately  in 
the  property  hypothecated,  and  that  such 
an  attachment  must  be  treated  when  existing 
as  an  attachment  enforcing  the  lien. 

This  attachment  existing  at  the  date  of 
Meer  Hossein's  purchase  passed  as  an  inci- 
dent of  the  decree  purchased  by  him ;  and  as 
the  property  was  sold  on  tlie  29th  April  1865, 
pending  such  attachment,  the  lien  was  trans- 
ferred from  the  property  to  the  purchase- 
money  ;  and  thereupon  the  property  became 
thenceforth  discharged  from  the  lien. 

Meer  ^ossein  ,  might,  after  the  rejection 
by  the  Sudder  Ameen  of  his  application 
with  respect  to  these  purchase- moneys,  have 
instituted  a  regular  suit  to  establish  his 
title  to  them  under  section  270;  but  failing 
to  do  so,  he  forfeited  his  lien  both  in  the  land 
and  the  purchase-moneys. 

But,  having  forfeited  such  lien,  it  does  not 
follow  that  he  forfeited  the  right  to  execute 
otherwise  the  decree  of  the  14th  April  1864. 
The  only  result  was  that  such  decree  became 
thenceforth  a  mere  money-decree,  discharged 
from  any  incidental  lien. 

It  becomes  necessary,  therefore,  to  decide 
the  first  issue  tried  by  the  Subordinate  Judge, 
viz. — ^Is  execution  of  that  decree  barred 
under  section  20  of  Act  XIV.  of  1859. 

That  section  enacts  that  process  of  exe- 
cution shall  not  issue  unless  some  proceeding 
shall  have  been  taken  to  enforce  or  keep  in 
force  a  decree  within  three  years  next  pre- 
ceding the  application  for  execution. 

It  has  been  strenuously  argued  before  us 
that  the  proceeding  intended  by  that  section 
must  be  a  proceeding  by  some  person  legally 
and  rightfully  entitled  to  the  decree;  and 
consequently  that  neither  the  attempts  by 
Meer  Hossein  in  1865  toobtainthesale-moneys 
(the  decree  at  that  time  not  having  been 
legally  transferred  to  him),  nor  the  attempt 
by  Moneerun  in  1868  to  execute  the  decree 
(she  being  a  nominee  of  Meer  Hossein  for 
the  purpose  of  defraiiding  his  creditors,  and 
her  name  not  having  been  substituted  for 
that  of  Meer  Hossein  as  decree-holder)  could 
operate  to  keep  the  decree  alive. 

I  cannot  find  any  warrant  in  section  20  for 
such  argument.    That  section  appears  to  me  ^ 


not  to  require  more  than  that  some  actual 
proceeding  should  be  taken,  which,  if  sac- 
cessful,  would  result  in  the  discharge  or 
partial  discharge  of  the  judgment- debt.  With 
respect  to  the  proceeding  of  1865  by  Meer 
Hossein,  if  he  had  succeeded  in  retainini 
under  attachment,  as  he  was  bond  fik 
attempting  to  do,  the  purchase-moneys  arising 
under  Poran's  execution,  the  decree  which 
he  had  then  contracted  to  purchase,  and  thft- 
transfer  of  which  he  was  then  enforcing 
suit  in  which  he  afterwards  succeeded,  mi 
have  been  satisfied  therewith. 

I  see  no  ground  whatever  for  holding  th 
the  applications  made  by  Meer  Hossein 
1S65  were  not  proceedings  to  enforce 
decree. 

And  with  respect  to  Moneerun's  p 
ings  in  1868,  the  appellant  admits  in  his 
written  statement  that,  on  the  2nd  of  Apd 
1868,  she  applied  for  execution,  and  thil 
notices  were  issued  under  section  216. 
such  proceeding  resulted  in  a  realiiati 
of  money,  it  cannot  be  said  as  betvi 
the  judgment-debtor  and  Meer  Hossein, 
those  claiming  under  Meer  Hossein,  that 
receipt  by  Moneerun  of  such  money  woi 
not  have  gone  in  discharge  of  the  deci 
Moneerun  might  only  have  been  entided 
hold  the  money  in  trust  for  Meer  H 
or  for  his  creditors;  but  that  circum 
would  not  have  effected  the  discharge 
the  decree,  in  execution  of  which 
money  were  realized.  The  fraud  of  M 
Hossein  iu  attempting  to  withdraw  the 
cree  from  the  claims  of  his  creditors  did 
concern  the  judgment* debtor.  As  agai 
him,  the  execution-proceedings  were 
real  proceedings  to  realize  the  judgm 
debt,  and  of  which,  had  they  been  sue 
the  creditors  of  Meer  Hossein  might  ha* 
availed  themselves;  and  such  proceedi 
were  not  set  aside  until  after  the  pure 
by  the  respondent,  and  only  as  fraudul 
against  her.  With  respect  to  Moneeru^ 
name  not  having  been  substituted  for  that 
Meer  Hossein  as  decree- holder,  it  does 
appear  that  the  assignee  need  do  more  di; 
apply  for  execution  under  section  208, 
Vill.  of  1859;  ^^^  *^  ^o^s  appear  from 
appellant's  written  statement,  and  from 
petition  dated  the  21st  July  k868,  that  i 
fact  Bibee  Moneerun  had  executed  the  d 
from  which  execution  the  appellant,  by 
petition,  prayed  to  be  released. 

1  am  therefore  of  opinion  that  the  Sa 
dinate  Judge  was  right  in  holding  that 
cution  under  the  decree  of  the  I4tb  of 
1864  was  not  barred.     And,  as  a  mauet 
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:r,  that  decree  has  been  executed  by  the 
qK>ndeni  in  the  Moorshcdabad  Court 
unst  the  heirs  of  Mirza  Mahomed  as  an 
itting  decree.  But  inasmuch  as  1  dis- 
H  from  the  conclusion  of  the  Subordi- 
te  Judge  wiih  respect  to  the  continuing 
sience  of  the  mortgage-lien,  being  of  opi- 
m.  that  such  lien  was  upon  the  sale  in  exe- 
ion  under  Poran's  decree  transferred  from 
\  land  to  the  purchase- moneys,  it  becomes 
^ssary  to  inquire  whether  the  property, 
ich  the  respondent  now  seeks  to  sell,  is 
st-property ;  or  whether  purchase  in  the 
pae  of  Khorshed  Begum  under  Poran's  exe- 
Son  was  in  fact  a  purchase  with  the 
)fkey  of  Mirza  Mahomed,  and  the  properly 
hchased  consequently  liable  for  Mirza 
ilionied's  debts. 

iiaving  regard  to  the  appellant's  defence 
Lup  in  the  2nd  and  loth  paragraphs  of  his 
llten  statement,  I  think  that  the  fifth  of  the 
jM^  settled  by  the  Subordinate  Judge  was 
jlcient  to  raise  the  question  as  to  whether 
|K>t  the  property  was  trust-property. 
rhis  question  the  Subordinate  Judge  has 
^  incidentally  treated  in  his  judgment,  as 
fas  not  necessary  for  him  to  decide  it,  if, 
ihe  held,  the  mortgage-lien  still  existed. 
jBDe  evidence  on  the  issue  was  adduced  by 
papptsUant,  and  appears  in  the  record  ;  and 
^Jud^e  has  clearly  shown  the  inclination 
I  his  opinion  that  the  purchase  was  ficii- 
is,  adducing  as  a  reason  for  such  opinion 
h^ct  that  the  property  had  been  purchased 
tthc  name  of  a  near  relation  of  Mirza 
pomed,  and  not  in  the  name  of  Nadir 
Meetn,  the  then  acting  trustee.  . 
In  addition  to  this  reason,  Counsel  for  the 
pendent  has  relied  on  three  circumstances 
invalidate  the  purchase :  first,  because 
^trusts  of  the  deed  of  the  ist  of  Bysack 
|6  are  not  wuqf,  and  therefore  that  the 
^  is  invalid  as  against  the  heirs  of  Khar- 
jlxiissa ;  secondly,  that  the  allegation  that  the 
liberty  was  purchased  out  of  the  profits  of 
tairoonnissa's  trust-property  is  obviously 
{rue,  because  in  the  deed' of  the  23rd  of 
^st  1864,  under  which  Mirza  Mahomed 

Kinted  the  appellant  as  a  trustee  for  three 
,  it  is  recited  that  the  profits  were  inade- 
lite  to  defray  the  expenses ;  and  the  Sche- 
ie to  such  deed  shows  that  the  income  of 
»  3*296  was  fully  absorbed  in  payment 
jBie  claims  and  expenses  specified  in  such 
bcdule;  and,  thirdly^  because  the  property 
litiDQcd  after  the  sale  under  Poran's  decree  to 
Itoglstered  in  the  name  of  Mirza  Mahgmed. 
%  think  the  first  of  the  above  grounds 
Bienahle,  because  whether  the  trusts  were 


or  were  not  strictly  wuqf,  they  were  trusts 
that  had  been  established,  acted  upon,  and 
acquiesced  in,  for  some  years  anterior  to 
the  decree  of  the  14th  of  April  1864,  at 
which  date  all  heritable  rights  (if  any)  of 
Mirza  Mahomed  in  the  property  subject  to 
the  deed  antagonistic  to  the  trusts  thereof,  so 
far  as  such  trusts  affected  the  property,  must 
be  considered  to  have  ceased. 

With  regard  to  the  third  objection,  there 
is  nothing  in  the  record  to  show  that,  after 
the  sale  under  Poran's  execution,  the  pro- 
perty continued  to  be  registered  in  the  name 
of  Mirza  Mahomed,  but,  even  if  the  allegation 
were  correct,  it  would  not,  under  any  cir- 
cumstances, be  conclusive,  and  in  this  parti- 
cular case,  if  the  property  was  bought  with 
funds  of  which  Mirza  Mahomed  was  trustee^ 
the  fact  that  the  property  continued  regis- 
tered in  his  name  would  be  immaterial. 

With  respect  to  the  second  objection,  it  is 
no  doubt  very  suspicious  that  the  property 
was  purchased  under  Poran's  execution  for 
Rs.  14,000  on  the  29th  of  April  1865,  within 
less  than  a  year  after  the  recital,  stating  that 
the  trust-income  was  insufficient  to  defray 
current  expenses;  on  the  other  hand,  it 
should  be  noticed  that  in  Kharoonnissa's 
will  the  profits  had  been  estimated  at  Rs. 
3,636,  and  that,  by  the  death  of  Mirza  Enayet 
Ali  Beg,  one  of  the  objects  of  the  trust, 
Rs.  1,200  per  annum,  a  personal  allowance 
to  him,  had  been  set  free;  and  three  wit- 
nesses were  examined  on  behalf  of  the  ap- 
pellant, one  of  whom  deposed  that  Mirza 
Mahomed  purchased  the  i  si-annas  share  of 
Pultapore  in  the  name  of  Khorshed  Begum 
from  the  funds  of  Kharoonnissa,  but  stated 
that  his  knowledge  was  founded  only  on 
communication  by  Mirza  Mahomed  himself; 
and  another  witness  stated  that  the  purchase 
was  made  by  means  partly  of  the  trust-funds 
and  partly  of  a  subscription  made  for  the 
purpose  of  the  purchase. 

Counsel  for  the  appellant  has  urged  that 
the  respondent  has  not  adduced  a  scintilla  of 
evidence  to  show  that  the  purchase-money 
moved  from  Mirza  Mahomed  himself;  and 
he  very  strongly  pressed  upon  our  attention 
the  case  of  SreemanChunder  Dey,*  1 1  Moore'6 
Indian  Appeals,  page  28. 

That  case  is  no  doubt,  in  many  respects,  a 
stronger  case  than  the  present,  and  it  is  there 
broadly  laid  down  that  in  cases  of  this  nature 
although  there  may  be  circumstances  of  very 
strong  suspicion,  and  though  the  person  in- 
sisting on  the  validity  of  the  purchase  may 

*  Sreeman  Chunder  Dey  ^s.Gopaul  Chunder  Chucker- 
butty,  7  Wl  R.,  p.  C,  10. 
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even  have  given  a  false  account  of  the 
sources  from  which  the  purchase* moneys 
were  derived,  still  the  affirmation  lies  upon 
the  party  impeaching  ihe  sale,  and  the  Court 
must  not  act  upon  suspicion,  but  must  re- 
quire actual  proof  that  the  purchase<moneys 
are  the  moneys  of  the  judgment-debtor.  Of 
course,  we  must  follow  the  rulings  in  ihat 
case,  unless  the  circumstances  of  the  present 
case  materially  differ  therefrom.  There  were 
two  circumstances  in  that  case  which  were 
relied  on  by  the  Privy  Council  (page  48)  as 
very  material  which  do  not  exist  in  the 
present  case. 

This  suit  is  not  **  the  fruit  of  angry  feel- 
ing;"  and  although  the  plaintiff  in  this,  as  in 
thatcase,is  only  atransferreeof  the  judgment- 
debt,  yet  in  the  present  case  the  property 
was  attempted  to  be  attached  by  the  plaint- 
iff's predecessor  through  Moneerun  prior  10 
the  transfer  to  the  plaintiff. 

Under  these  circumstances,  it  seems  to  me 
very  material  in  the  present  case  to  consider 
what  explanation  the  respondent  gives  of  the 
manner  in  which  the  purchase-moneys  were 
supplied  on  the  purchase  in  1865  under 
Poran's  execution,  and  such  explanation 
deliberately  made  and  supported  by  evidence 
mast,  I  think,  be  taken  as  an  admission  bind- 
ing upon  him. 

His  statement  is  that  the  property  was 
purchased  in  1865  out  of  the  surplus  profits 
of  Kharoonnissa's  trust-settlement,  and  he 
seems  to  have  assumed  that  the  conclusion  of 
law  must  be  that  the  property  so  purchased 
is  trust-property. 

This  assumption,  however,  altogether 
ignores  the  fact  that  the  property  affected 
by  Kharoonnissa's  will  was  thereby  dedicat- 
ed to  trust  purposes  only  so  far  as  the  trusts 
thereby  declared  might  require  ;  and  that 
under  such  will  Mirza  Mahomed  would,  at 
the  date  of  the  purchase,  have  been  entitled 
to  retain  for  his  own  benefit  all  surplus 
profits  not  required  for  the  execution  of  the 
trusts,  inasmuch  as,  subject  to  such  execu- 
tion, he  was  expressly  made  by  that  will 
irresponsible  and  unaccountable. 

If  then  this  property  was  purchased  out 
of  surplus  income  not  required  for  the  pur- 
poses* of  the  trust,  it  was  purchased  with 
funds  which  at  the  time  Mirza  Mahomed 
might  have  applied  to  his  own  purposes 
without  being  able  to  account  for  the  same 
to  any  one;  so  that  such  purchase  would,  in 
fact,  have  enured  for  his  own  benefit,  for  if 
the  purchase  was  made  out  of  profits,  it  fol- 
lows that  before  the  purchase  the  trust-pro- 
perty was  already  more  than  sufiicient  for 


the  purposes  of  the  trust.  No  evidence 
beyond  a  mere  recital  in  Mirza  Mahomed't 
will  has  been  adduced  to  show  that,  dariB|^ 
Mirza  Mahomed's  life-time,  the  propei^ 
purct\ased  in  the  name  of  Khorshed  Begoniy 
by  funds  applicable  to  his  own  purposes,  wexa 
dedicated  by  him  to  trust-purposes,  wiu  *^ 
would  prevent  a  judgment-creditor  execati 
his  decree  agajnst  the  property  so  purch 

In  the  absence  of  such  evidence,  and  on 
admission  of  the  appellant  that  the  pro, 
was   purchased  out   of   surplus   profits 
applicable  to  trust  purposes,  and  as  the  ex 
tion  of  the  respondent's  decree  is  not  bar; 
by  limitation,  I  think  that  the  respondent 
entitled   to  execute  her   decree  against 
i5§-annas   share   of  Pergunnah  Pulu_ 
and  I  am  therefore  of  opinion  that  this 
peal  should  be  dismissed  with  costs. 

Kempt  J- — I  concur  in  this  judgment. 
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The  loth  March  1873. 

Present : 

The  Hon'bie  F.  A.  Glover  and  Dwari 

Mitter,  Judges. 

Suit  for  Kubooleut— Rent—Landlord  and 

Tenant 

Cases  Nos.  580  and  581  of  1872. 

Special  Appeals  from  a  decision    passed 
Ihe  Officiating  Judge  of  Hooghly\ 
the  lyth  January  18^2^  affirming  a 
sion  of  the  Moonsiff  of  HurripcU^ 
the  gth  September  18'/ 1. 

Sowdaminee  Debia  (Plaintiff),  AppelL 

versus 

Mohesh  Chunder  Mookerjee  (one  of 
Defendants),  Respondent 

Bahoos  Hem  Chunder  Banerjee  and  Bi 
Churn  Banerjee  for  Appellant. 

Baboo  Becharam  Mookerjee  for  Responds 

In  a  suit  for  a  kubooleut  for  certain  resumed  luil 
where  it  was  found  that  the  quantity  of  land 
defendant's  possession  was  less  than  that  aileac 
the  plaintiff,  and  that  the  rates  of  rent  deposed  ta 
less  than  those  claimed : 

Held,  that  the  suit  was  ri'jhtly  dismissed, 
the  mere  use  of  the  word  **  probable  '*  in  descril 
rate  of  rent  claimed  oueht  not,  under  thecircum 
to  better  the  position  of  the  plaintiff;  the  entire 
the  suit  having  been  to  get  a  certain  rate  of  reot : 

Held  (by  Mitter,  J.)  that  the  mere  facd:  of  the  " 
in  question  having  been  declared  in  a  previous  li{" 
between  the  parties  to  be  the  nidi  lands  of  the  pi 
zemindary  wrongfully  held  by  the  defendant  ai 
invalid  lakheraj  title  was  not  sufficient  to  oamr 
defendant  into  a  tenant  of  the  plaintiff ;  and  that^ 
relation  of  landlord  and  tenant  did  not  eaist ' 
the  parties,  the  foundation  was  wanting  for  a 
kubooleut* 
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^iaver^  y. — I  think  that  these  appeals 
It  be  governed  by  the  Full  Bench  decision 
Cbolaxn  Mahomed  versus  Asmut  Alie 
Im,  10  Weekly  Reporter  14. 
be  suit  was  for  a  kuhooleut  for  certain 
imed  lakheraj  lands  at  the  rent  of 
79-1  z,  and  both  Courts  below  found 
t  the  quantity  of  land  in  the  defendant's 
lession  was  less  than  that  alleged  by  the 
Sfttiff.  and  that  the  rates  of  rent  as  deposed 
by  the  witnesses  were  less  than  those 
bied  ;  they,  therefore,  on  the  authority 
be  decision  above  quoted,  dismissed  the 
jiff's  suit. 

\  is  urged  in  appeal  that  the  two  cases 
'  not   similar,  and  that  the  plaintiff,  who 

L claimed  a  rate  of  rent  which  would 
bly  be  found  to  be  the  correct  rent,  is 
in  the  position  of  a  landlord  claiming  a 
ji  rate  of  rent  certain,  and  ought  to  have 
H  awarded  a  kuhooleut  at  such  rates  as 
ht  be  found  just  and  proper. 
Ivt  the  plaintiff  did,  in  my  opinion,  sub- 
isally  claim  a  certain  rate  of  rent.  He 
I  certainly  use  a  word  which  may  be 
ilated  ''  probable,"  but  the  entire  gist  of 
gait  is  to  get  a  certain  rate  which  he  fixes 
he  rate,  which  other  ryots  similarly  cir- 
kstanced  were  in  the  habit  of  paying,  and 
mere  use  of  the  word  ^'  probable"  ought 
under  the  circumstances,  to  better  his 
ition.    As  landlord  with  his  jummabundee 

6md  to  consalt,  he  could  have  had  no 
ble  difficulty  in  making  an  exact  esti- 
b,  and  I  have  no  doabt  that  he  meant  the 
.claimed  to  be  that  estimate. 
!he  case  of  Gopeenath  Jenna  versus 
DO  Mullah  and  others,  18  Weekly 
orter  272,  is  not  in  point.  In  that  case 
[lefendant  had  had  notice  of  the  zemin- 
B  claim,  and  knew  perfectly  well  the  case 
lad  to  meet,  and,  as  a  matter  of  fact,  did 
best   to  meet  it.     In  this  case  no  notice 


do   not  think  that  we  can  say  that  the 
g^e  was  wrong  in  law  in  deciding  as  he 

And  as  the  question  whether,  under  the 
amstances  of  this  case,  a  suit  for  a  kuboo- 

would  lie  at  all  (and  concerning  which 
0  have  been  conflicting  decisions  of  this 
jrt)  was  not  raised  before  him,  there 
sars  to  be  no  necessity  for  our  consider- 
it  in  this  appeal. 

:tirou]d  dismiss  these  appeals  with  costs. 
t^Ur^    J. — 1   concur   with    my    learned 
Btttgne  in  dismissing  these   two   special 
I^U  with  costs 

^e  mexQ  fact  that  the  lands  in  question 
^  declared,  in  a  previous  litigation  between 


the  parties,  to  be  the  mdl  lands  of  the  plaint- 
iff's zemindaree,  wrongfully  held  by  the 
defendant  under  an  invalid  lakheraj  title, 
created  subsequent  to  the  ist  of  December 
1790,  is  not,  in  my  opinion,  sufficient  to  con- 
vert the  defendant  into  a  tenant  of  the  plaint- 
iff in  respect  of  those  lands.  In  the  case 
of  an  invalid  lakheraj  grant  for  less  than 
one  hundred  beeghas  made  before  the  date 
above  referred  to,  the  relationship  of  landlord 
and  tenant  does  not,  and  cannot,  come  into 
existence  between  the  lakherajdar  and  the 
zemindar,  until  the  former  has  agreed  to 
accept  the  assessment  made  by  the  Collector 
under  the  provisions  of  the  9th  section  of 
Regulation  XIX.  of  1793  J  ^»^d  ^  ^^  not  see 
any  reason  whatever  why  a  different  prin- 
ciple should  be  adopted  in  cases  falling  within 
the  loth  section  of  that  Regulation.  It. may 
be  conceded  that,  under  the  latter  section, 
the  zemindar  is  entitled,  nay  required,  to 
annex  the  lands  to  his  zemindaree,  and  to 
collect  the  rents  thereof;  but,  so  long  as  the 
lakherajdar  does  not  choose  to  accept  the 
terms  offered  to  him,  all  that  the  zemindar 
can  do  is  to  sue  him  for  ejectment,  or  for  use  ' 
and  occupation,  or  for  both.  The  decrees 
relied  upon  by  the  plaintiff  merely  declared 
that  the  lands  in  dispute  are  the  mdl  lands 
of  his  estate,  and  that  the  defendant  had 
taken  wrongful  possession  thereof  under  color 
of  a  lakheraj  title.  How  such  a  declaration 
can  be  construed  to  have  the  effect  of  con- 
verting a  trespasser,  pure  and  simple,  like 
the  defendant,  into  a  tenant  of  the  plaintiff, 
I  am  utterly  at  a  loss  to  understand ;  nor 
am  I  aware  of  any  principle  or  rule  of  law 
on  the  strength  of  which  it  can  be  held  that 
a  person  who  holds  wrongful  possession  of 
another's  land,  and  who  has  never  agreed  in 
any  manner  whatever  to  accept  the  position 
of  a  tenant,  is  liable  to  be  treated  as  such 
against  his  will  and  consent.  I  am  fully 
prepared  to  admit  that  the  relationship  of 
landlord  and  tenant  can  be  created  by  ex- 
press statutory  provision,  as  well  as  by  con- 
tract based  upon  mutual  consent.  But  I 
find  nothing  whatever,  either  in  the  loth 
section  of  Regulation  XIX.  of  1793,  or  in 
the  decrees  relied  upon  by  the  plaintiff,  which 
goes  to  establish  such  a  relationship  be- 
tween him  and  the  defendant,  and  in  the 
absence  of  any  mutual  agreement,  express 
or  implied,  between  the  parties,  I  feel  myself 
bound  to  hold  that  the  defendant  cannot  be 
treated,  against  his  will,  as  a  tenant  of  the 
plaintiff  in  respect  of  the  lands  to  which  this 
litigation  relates. 
I      If  the  preceding  observations  be  correct, 
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as  far  as  they  go,  the  present  suits  which  are 
brought  for  kndooieu/s  jnust  fail  as  a  matter 
of  course.  It  has  been  repeatedly  held  that 
the  very  foundation  of  a  suit  for  kubooleut 
is  the  existence  of  the  relationship  of  land- 
lord and  tenant,  and  as  that  foundation  is 
wanting  in  both  the  suits  now  before  us,  we 
are  bound  to  dismiss  them  both  with  costs. 


The  13th  March  1873. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Hindu    Law  —  Testamentary    Devise  —  Stri- 
dhun— Succession— Mother— Husband. 

Case  No.  1,198  of  1870. 

Special  Appeal  from   a  decision  passed  by 
the  First  Subordinate  Judge  of  the  24- Per- 
gunnahs,  dated  the  28  th  March\r8yOy  revers- 
ing a  decision  of  the  Sudder  Moonsiff  of 
that  District^  dated  the  ist  September  i86g, 

Judoo  Nath  Sircar  (Plaintiff),  Appellant, 

versus 

Bussunt  Coomar  Roy  Chowdhry  (Defendant), 

Respondent, 

Baboos  Gopal  Lall  Mitter  and  Grish 
Chunder  Ghose  for  Appellant. 

Mr.  J,  T,  Woodroffe  and  Baboos  Rajendro 
Nath  Bose  and  Oopendro  Chunder  Bose 
for  Respondent. 

Property  coming  from  a  father  to  a  daughter  before 
her  marriage,  under  a  testamentary  devise,  falls  within 
that  category  of  stridhun  which  is  described  in  the 
Hindu  Shastras  as  property  given  to  a  woman  by  her 
father  before  her  marriage. 

On  her  death,  the  mother,  and  not  the  husband,  is 
the  preferential  heir  to  such  property. 

Mitter^  J. — The  property  which  forms 
the  subject-matter  of  this  litigation  originally 
belonged  to  one  Huree  Narain  Mitter,  who 
gave  it  by  will  to  his  daughter  Prosunno 
Moyee.  Soon  after  the  death  of  her  father, 
Produnno  Moyee  married  Janokee  Nath 
Sircar,  the  plaintiff  in  this  case,  and  died 
shortly  after,  leaving  her  husband  and  her 
mother  surviving  her.  In  this  state  of  facts, 
the  question  we  have  to  determine  is  whether 
the  mother  or  the  husband  is  entitled  to 
inherit  the  property  above  described. 

Before  proceeding,  however,  to  determine 
this  question,  we  think  it  necessary  to  make 


a  few  preliminary  observations  on  the  legai 
character  of  the  property  in  dispute.  It  has  \ 
been  argued  on  behalf  of  the  respondent  that ; 
this  property  cannot  be  treated  as  the  stn-, 
dhun  of  Prosunno  Moyee,  inasmach  is  it; 
was  acquired  by  her,  not  under  an  ordtnaiy. 
gift,  but  under  a  testamentary  devise,- 
mode  of  disposing  of  property  not  recof-: 
nized  by  the  ancient  law  of  the  Hindi 
We  are  of  opinion,  however,  that  this  ob)< 
tion  is  not  valid.  Whatever  might  hai 
been  the  ancient  Hindu  law  on  the  subj 
it  seems  to  have  been  settled  by  a  unifox 
course  of  decisions  of  unimpeachable  aut) 
ity  that  testamentary  dispositions  are 
.opposed  to  the  spirit  of  that  law,  and  we  ma 
add  that,  in  the  recent  case  of  Tagore  verx 
Tagore,  it  had  been  expressly  held  by 
Privy  Council  that  such  dispositions  are 
be  treated  as  a  species  of  gift :  **  As  to  gii 
"  by  way  of  will,"  their  Lordships  obsei 
page  366,  Weekly  Reporter,  Volui 
XVIII.,  "  whatever  doubts  may  have 
been  entertained  by  learned  persons  as 
the  existence  of  the  testamentary  poi 
those  doubts  have  been  dispelled  by 
course  of  practice  in  itself  enough. 
necessary,  to  establish  an  approved 
and  by  a  series  of  judicial  decisions 
here  and  in  India,  proceeding  upon 
assumption  that  gifts  by  wills  are 
binding  and  recognizing  that  form  of 
as  part  and  parcel  of  the  general 
The  introduction  of  gift  by  will  into 
neral  use  has  followed  in  India  as  in 
countries  the  conveyance  of  property  it 
vivos.  Such  a  disposition  of  property 
take  effect  upon  the  death  of  the  d( 
though  revocable  during  his  lifetime^ 
until  revocation,  a  continuous  act  of 
up  to  the  moment  of  death,  and  does 
operate  to  give  the  properly  disposed  of  | 
the  persons  designated  as  beneficii 
They  take  upon  the  death  of  the  u 
as  they  would  if  the  property  had 
given  to  them  during  his  life-time,  i^c.,( 
The  law  of  wills  has,  however,  grown  up,j 
to  speak,  naturally  from  a  law  wl 
furnishes  no  analogy  but  that  of  gifts, 
it  is  the  duty  of  a  tribunal  dealing  wil 

*  case  new  in  the  instance  to  be  governed^ 
'  the  established  principles  and  the  anat< 

*  which  have  prevailed  in  like  cases/' 
above  observations  are,  we  think,  suffi< 
to  justify  us  in  holding  that  the  property] 
dispute  falls  within  that  category  of 
dhun    which     is    described    in  the 
Shastras  as  property  given  to  a  womaa^ 
her  father  before  her  marriage;   and 
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rdingly  overrule  the  preliminary  objec- 
oi  the  special  respondent. 

With  reference  to  the  main  question  itself, 
are  of  opinion  that  the  mother,  and  not 
hosband,  is  the  preferential  heir. 
tt  is  admitted  on  both  sides  that  the  case 
ore  us  is  governed  by  the  Hindu  law  cur- 
tn  the  Bengal  School,  and  as  the  Daya- 
is  the  highest  of  all  the  authorities  re- 
ized  in  that  school,  it  is  to  the  Dava- 
a  that  we  will  first  direct  our  attention. 
ow,  clause  29,  section  3,  Chapter  IV.  of 
treatise  (Colebrooke's  translation,  page 
appears  to  us  to  be  conclusive  on  the 
L     That  clause  is  as  follows :- — 
^    Therefore,  the  property  goes  first  to  the 
llrhole  brothers ;  if  there  be  none,  to  the 
fBiother  ;.if  she  be  dead,  to  the  father:  but, 
failure  of  all  these,  it  devolves  on  the 
band.     Thus   Catyayana  says :   *  That 
which  has  been  given  to  her  by  her  kindred 
on  failure  of  kindred  to  her  husband/" 
has  been  argued  that  the  passage  above 
refers  to  that  kind  of  stridhun  only 
ch    is   called  sulka  (fee  or   perquisite). 
this  argument  is  evidently  founded  on  a 
ke.     The  very  text  of  Catyayana  cited 
the  author  in  the  passage   in   question 
s  that  it  also  refers  to  property  given  to 
Oman  by  her  kindred,  that  is  to  say,  by 
father  and  mother;   and  if  this  is  not 
cient  to  remove  all  doubts  on  the  point, 
i  have  only  to  examine  a  few  of  the  preced- 
clauses. 
clause  10  of  the  same  section  and  chap- 
the    author  introduces   the   subject   by 
g  that  **  Property  received  by  a  woman 
her  marriage  from  the  family  of  her 
r,  of  her  mother,  or  of  her  husband, 
to  her  brothers  (not  to  her  husband),'' 
in  support  of  this  position  he  cites  a  text 
Yajnavalkya,    which    declares :    "  That 
ich  has  been  given  to  her  by  her  kindred, 
well  as  her  fee  or  gratuity  (suika),  and 
hing  bestowed  after  marriage,  her  kinsmen 
,  if  she  die  without  issue."     It  should  be 
e  in  mind  that  this  text  of  Yajnavalkya 
:ers  to  three  different  kinds  of  stndhuns, 
cly,  /j/,  property  given  to  a  woman  by 
kindred ;  2nd,  her  {sulka)  fee  or  gratuity ; 
jrdy  property  bestowed  on  her  after  her 
iage. 
In  the  next  clause  (clause  11)  the  author 
up   the  first  of  these  three  kinds  of 
\dhun,  and   says  that  property  ''  given  by 
kindred  "  means  property  given  by  her 
er  or  mother.     He  then  adds  that  brothers 
tignified  by  the  word  ''  kinsmen  J*  . 

Ib  clause  12  he  cites  a  text  of  Vriddha ' 
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Catyayana  declaring  that  "  immoveable  pro* 
perty  given  to  a  w<Hnan  by  her  parents  goes 
always  to  her  brothers,  if  she  die  without 
issue/'  and  adds  that ''  the  brothers'  right  of 
succession  is  founded  on  her  leaving  no 
issue" 

In  clause  13  he  says  that,  according  to 
the  opinion  of  Viswarnpa,  the  brother  is 
entitled  to  inherit  such  property  without 
any  reference  whatever  to  the  particular  form 
of  marriage,  and  adds  that  this  opinion  ought 
to  be  respected. 

In  clause  14  he  says  that  the  above  rule 
is  d  fortiori  applicable  to  every  other  kind 
of  property. 

In  clause  15  he  says  that  the  phrase 
''  given  by  her  kindred  "  signifies  that  which 
was  given  to  her  by  her  parents  during  her 
maiden  stale. 

In  clauses  16,  17,  and  18  he  defines  "a  gift 
subsequent,"  which  is  the  third  kind  of 
stridhun  mentioned  in  the  text  of  Yajna«> 
valkya  above  referred  to. 

In  clause  19  he  takes  up  the  second  kind 
of  stridhun  mentioned  in  that  text,  namely, 
sulka  property. 

In  clauses  20  and  21  he  explains  what 
sulka   means. 

In  clauses  22,  23,  24,  25,  26,  and  27  he  dis- 
cusses the  opinions  of  several  authors  about 
the  order  of  succession  to  be  followed  in 
regard  to  such  property,  and  in  verse  28 
he  concludes  the  discussion  by  saying  that 
"  in  the  first  it  goes  to  brothers  of  the  whole 
blood,  then  to  the  mother,  and,  on  her  default, 
to  the  father." 

It  is  clear,  therefore,  that  the  proposition 
laid  down  in  clause  29  is  nothing  but  the 
final  risumi  of  the  various  matters  discussed 
in  the  preceding  clauses,  commencing  from 
clause  10;  and  its  applicability  to  all  the 
three  kinds  of  stridhun  mentioned  in  the 
text  of  Yajnavalkya  referred  to  in  the  last- 
mentioned  clause  is  consequently  beyond 
all  dispute.  It  would  be  absurd  to  contend 
that  the  author  of  the  Dayabhaga  has  laid 
down,  in  the  case  of  property  given  by  a 
woman's  kindred,  a  rule  of  succession  differ- 
ent from  that  laid  down  by  him  in  the  case 
of  sulka  property,  when  it  is  beyond  all 
question  that  both  those  kinds  of  property 
are  governed  by  the  same  text  of  Yajnaval- 
kya which  is  cited  by  him  at  the  vtxy  thresh- 
old of  the  discussion. 

The  next  authority  to  which  we  wish  to 
refer  is  the  Dayatutwa  of  Rughoonnndana. 
In  page  43  of  the  printed  copy  the  author 
says :  ''In  default  of  barren  and  widowed 
''  daughters,  the  husband  succeeds,  but  this 
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"  does  not  relate  to  property  given  by  parents, 
*'  since  in  that  case  the  brother  succeeds ; " 
and  this  passage  clearly  shows  that  the 
author  of  the  Dayatutwa  is  of  the  same  opi- 
nion as  the  author  of  the  Day.abhaga. 

It  has  been  said  that  the  mother  is  not 
'expressly  mentioned  in  the  passage  above 
referred  to.  fiut  this  argument  does  not 
appear  to  us  to  be  of  any  force  whatever. 
The  object  of  the  author  of  the  Dayatutwa 
was  merely  to  indicate  the  line  of  succession, 
and  not  to  enumerate  all  the  heirs  one  after 
the  other;  and  as  the  right  of  the  mother 
and  father  to  come  in  immediately  after  the 
brother  did  not  admit  of  any  dispute  or 
doubt,  it  was  sufficient  for  his  purpose  to 
say  that  the  brother,  and  not  the  husband,  is 
not  entitled  to  succeed  to  property  given  to 
a  woman  by  her  parents.  There  is  nothing 
in  the  Dayatutwa,  or  in  any  other  work  on 
Hindu  law  that  we  are  aware  of,  on  the 
strength  of  which  it  can  be  contended  that 
the  husband  is  entitled  to  come  in  between 
the  brother  and  the  mother. 

The  author  of  the  Vivada  Bhunganaba  also 
appears  to  be  of  the  same  opinion,  as  may 
be  seen  from  the  following  text  of  Catyay- 
ana  quoted  by  him  in  page  317  of  the  4th 
volume  of  Colebrooke's  Digest : — 

**  On  failure  of  her  parents  and  brothers, 
what  she  received  from  her  kinsmen  as  a 
gift  descends  to  her  husband." 

Much  stress  has  been  laid  by  the  pleader 
for  the  appellant  on  paragraph  3,  section  5, 
Chapter  II.  of  the  Dayakrama  Sungraha  of 
Sreekissen  Turkolunkar.  That  paragraph  is 
as  follows : — 

"Next  the  succession  devolves  on  the  bar- 
ren and  widowed  daughters,  and,  in  default  of 
all  daughters,  the  son  and  the  rest  succeed 
as  in  the  case  of  property  received  at  nup- 
tials; "for  a  text  of  Menu  declares:  "The 
wealth  of  a  woman  which  has  been  in  any 
manner  given  to  her  by  her  father  and  mother, 
let  the  Brahmani  damsel  take,  or  let  it  belong 
to  her  offspring." 

It  has  been  argued  that,  in  the  case  of  pro- 
perty received  at  nuptials  celebrated  in  the 
Brahma  form,  the  husband  is  entitled  to  come 
in  immediately  after  the  great-grandson  of 
the  co-wife   in  preference  to  the   brother, 
mother,  and  father,  and  as  the  marriage  of 
the  lady,  to  whose  property  this  dispute  relates, 
was  admittedly  celebrated  in  the  Brahma 
form,  the  plaintiff,  as  her  husband,  and  not 
her  mother,  is  the  preferential  heir  under 
the  authority  of  the  paragraph  quoted  above. 
This  contention,  however,  does  not  appear  to 
us  to  be  sound.     No  doubt,  if  the  paragraph 


in  question  had  stood  alone,  there  might  have 
been  considerable  force  in  the  argument  that 
the  word  "  rest "  in  the  phrase  **  the  son  and 
the  rest'*  includes  not  only  all  the  heirs  down 
to  the  great-grandson  of  the  co-wife,  but  also 
the  husband,  the  brother,  the  mother,  and  the 
father,  who  are  entitled  to  come  in  after  such 
great-grandson.  But  such  a  constracdoQ 
would  be  directly  contrary  to  the  provisions 
of  the  15th  and  i6th  paragraphs  of  the  3rd 
section  of  the  same  chapter,  in  which  it  is^ 
distinctly  laid  down  that,  in  the  case  of  pro- 
perty given  to  a  woman  by  her  father  and. 
mother,  the  brother  is  entitled  to  succeed 
(without  any  reference  whatever  to  the  font 
of  marriage),  if  she  die  without  issue.  Those 
two  paragraphs,  as  translated  by  Mr.  Wyncl^ 
stand  as  follow : — 

Para,  75. — "  On  failure  of  her  husband,ter 
brother  is  the  next  successor  according  to 
the  text  of  Yajnavalkya.  'That  which  wtt' 
given  to  her  by  her  kindred,  as  well  as  hff 
fee  or  gratuity  and  anything  bestowed  after 
marriage,  her  kinsmen  take,  if  she  die  with- 
out issue.'" 

Para.  16. — **  The  term  kindred  means 
her  father  and  mother,  and  consequently  bf 
the  term  kinsmen  her  brothers  are  signified. 
The  same  is  declared  by  Catyayana,  who 
says :  '  Immoveable  property  which  has  bed 
given  by  parents  to  their  daughters  goes  d^ 
ways  to  her  brother  if  she  die  without  issail 
Here,  since  the  terms  immoveable  pro 
kre  used,  other  property  is,  of  coarse, 
tended  by  the  argument  drawn  from  the  I 
and  staff.  Thus  it  is  stated  in  the  Dy 
bhaga.  By  the  use  of  the  term  always^ 
appears  that  the  eight  forms  of  marri 
namely,  Brahma  and  the  rest,  are  included' 

It  should  be  borne  in  mind  that  the  ori< 
ginal    work   is   not   divided   into   chapt 
s>:ctions,  and  paragraphs,  and  that  there 
two  errors  of  printing  in  paragraph  15 
quoted  above. 

In  the  first  place,  there  should  be  a  full  sti 
after  the  word  *^  successor  ;*'  and,  in  the  B' 
place,  the  words  "  according  to  the  text 
Yajnavalkya"  ought  to  be  read  as  comm 
ing  a  new  sentence,  having  no  conn 
whatever  with  the  first  portion  of  that 
graph  (down  to  the  word  successor),  w 
relates  to  property  received  by  a  woman 
her  nuptials.    * 

These  two  paragraphs,  therefore, 
show  that  there  is  no  conflict  between 
Dayakrama  Sungraha  and  the  Daph 
in  regard  to  the  brother's  right  to  sue 
property  given  to  a  woman  by  her  par 
if  she  die  without  issue.     On  the  con 
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the  author    of    the    Dayakrama    Sungraha 
expressly  adopts   the   view    taken    by    the 
autbof  of  the  Dayabhaga,  as  may  be  seen 
from  the  words :    ***Thus  it  is  stated  in  the 
1  Dayabhaga"  in   paragraph   16.     How  then 
j  tre  we  to  reconcile  these  two  paragraphs 
:  with  paragraph  3,  section  5,  Chapter  III.    It 
cannot  be  said  that  the  author  of  the  Daya- 
krama Sungraha  has  been  guilty  of  laying 
I  down  two  contradictory  rules  in  two  differ- 
I  ent  parts  of  the  same  work,  and  the  only 
I  way  of  escaping   from  this  difficulty  is  to 
lold,  as  we  think  we  are  bound  to  do,  that 
itfae  word  '^resf'  in  paragraph  3,  section  5, 
Chapter  II..  includes  all  the  heirs  down  to  the 
jgreat-grandson  of  the  co-wife,  but  not  those 
who  are  entitled  to  come  in  after  such  grand- 
Ison. 

^  For  the  above  reasons,  we  dismiss  the 
^|)ecial  appeal,  and  affirm  the  judgment  of 
ifie  Lower  Appellate  Court,  with  costs. 


The  i8th  March    1873. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

r 

r  Irrelevant  Issues— Remands. 

[  Case  No.  766  of  1872. 

Special  Appeal  from   a  decision  passed  by 

[  the  Judge  of  West  Burdwan^  dated  the 

L  2J/A  February  i8j2y  reversing  a  decision 

of  the  Moonsiff  of  Kotulpore^  dated  the 


I  22nd  May  i8yi» 


pUm  Soondur  Banerjee  and  another  (two  of 
the  Defendants),  Appellants, 


versus 

Kalee   Pershad  Hajrah  (Plaintiff), 
Respondent* 

Baboo  Rash  Beharee  Ghose  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

'Id  a  suit  by  a  talookdar  where  the  dispute  was  whe-> 
V  certain  land  which  plaintiff  held  was  what  he  was 
^ed  to  hold  as  lakheraj,  under  a  sunnud  which  he 
laced,  and  as  to  the  genuineness  of  which  no  ques- 
.  was  raised,  the  Lower  Appellate  Court  indicated 
^t  it  considered  the  sunnud  not  to  be  genuine  : 
I  HlLD,that  this  was  an  important  error,as  the  genuine- 
"~~  of  the  sunnud  was  in  no  way  in  issue,  and  that  the 
It  must  be  set  aside,  and  the  case  remanded. 

[Markby  y  J. — It  seems  to  us  that  this  judg- 
it  of  the  District  Judge  cannot  be  sup- 
led.    The  dispute  was  between  the  plaint- 
and  the  defendant  as  to  whether  or  no 


certain  land  which  the  defendant  held  was 
the  land  which  he  was  entitled  to  hold  as 
lakheraj,  the  plaintiff  being  the  talookdar 
of  the  property.  The  plaintiff  in  his  plaint 
refers  to  a  sunnud,  and  says  that  the  land 
which  the  defendant  holds  as  lakheraj  is 
situated  elsewhere.  The  defendant  was  bound 
to  produce  his  sunnud  in  the  Moonsiff's  Court, 
and  the  contest  there  was  whether  the  land 
covered  by  the  sunnud  was  the  land  which 
the  defendant  holds,  or  whether,  as  the  plaint- 
iff stated,  it  was  situated  elsewhere.  That 
assumes  the  genuineness  of  the  document 
which  was  produced  by  the  defendant,  and 
no  question  was  raised  in  the  grounds  of 
appeal  to  the  Lower  Appellate  Court 
as  to  that  part  of  the  case.  Then  the 
Lower  Appellate  Court  apparently,  without 
indicating  in  any  way  that  such  a  question 
was  to  be  gone  into  before  him,  makes  cer- 
tain observations  upon  the  sunnud  which  we 
can  only  understand  to  mean  that  he  consi- 
dered that  the  sunnud  was  not  a  genuine 
document.  That  does  not  seem  to  have  been 
in  any  way  at  issue  between  the  parties. 
What  the  Judge  ought  to  have  done  was, 
taking  the  sunnud  as  a  genuine  document, 
to  see  if  the  defendant's  case  which  was  made 
out  to  the  satisfaction  of  the  Moonsiff  could  be 
displaced.  We  cannot  consider  a  judgment 
which  contains  such  an  important  error  as 
this  to  be  a  satisfactory  judgment. 

We  are,  therefore,  compelled  to  set  aside 
the  judgment  of  the  Judge,  and  send  back 
the  appeal  to  be  re-heard  by  him. 

Costs  of  remand  will  abide  the  ultimate 
result. 


The  20th  March  1873, 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Imperfect  Decree— Fresh  Trial. 
Case  No.  272  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Patna,  dated  the 
Jth  September  i8*ji,  reversing  a  decision 
of  the  Subordinate  Judge  of  that  District^ 
dated  the  4th  July  i8yi. 

Kishen  Dyal  Lall  (one  of  the  Defendants), 

Appellant^ 

versus 

Moulvie  Abdool  Luteef  (Plaintiff)  and  others 
(Defendants),  Respondents. 
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Badoos  Moktsh  Chunder  Chowdhry,  Sree- 
naih  Doss,  and  Boodh  Sen  Singh  for 

Appellant. 

Baboo  Vnnoda  Pershad  Banerjee  and 

Moonshee  Mahomed  Yusuf  for 

Respondents. 

The  High  Court  ordered  a  fresh  trial  in  a  case  where 
Ihe  decree  was  imperfect,  and  one  could  not  be  drawn 
up  from  the  judgrment,  and  the  Judjpe  who  f^^ve  the 
judgement  was  no  longer  Judge  of  the  district,  each 
party  bearing  his  own  costs  in  appeal. 

Phiaty  J. — The  decree  which  has  been 
made  in  the  Court  below  has  unfortunately 
been  put  into  a  most  imperfect  shape.  It  is 
quite  clear  that  we  cannot,  in  justice  to  the 
forties,  allow  it  to  stand.  It  also  appears 
•that  tiM  Judge  who  gave  the  judgment  in 
ibis  case  is  no  longer  the  Judge  of  the  district 
at  this  time;  and  as  it  is  quite  impossible 
to  draw  up  a  decree  merely  from  a  perusal 
of  the  judgment  which  was  given,  it  seems 
that  there  is  no  alternative  but  to  order  a 
fresh  trial  in  the  Court  below. 

Under  ordinary  circumstances,  when  it  be- 
comes necessary  to  do  so,  it  is  usual  for  the 
Court  to  make  the  costs  of  this  abortive  ap- 
peal costs  in  the  cause;  but  we  think  that 
the  right  order  to  make  under  the  very  pecu- 
.  Har  circumstances  of  this  case  is  that  each 
party  should  bear  his  own  costs  of  this 
appeal. 


The  20th  March  1873. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

fudges. 

Mahomedan  Law—Suit  for  Dower—Declara* 
tory  Decree— Right  of  Action. 

Case  No.  55  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna^  dated 
the  igth  December  i8yi. 

MuBSt.  Zaibunnissa  (Defendant),  Appellant, 

versus 

Musst.  Ilahee  Begum  (Plaintiff),  Respondent. 

Mr,  C*  Gregory  and  Moonshee  Mahomed 
Yusuf  iox  Appellant. 

Mt.  Itenfuiy  and  Baboo  Boodh  Sen  Singh 

for  Respondent. 


In  a  suit  by  I,  the  widow  of  one  F,  to  recover  fn» 
his  sister  Z,  who  was  his  heir-at-law,  the  amoont  of » 
deferred  dower,  it  was  found  that  no  portkn  of  the 
estate  of  F  had  come  into  the  hands  of  the  defendaat : 

Hbld,  that  no  decree  for  the  amount  cUimed  cooU 
be  made  ag^ainst  the  defendant ;  neither  couldadecnc 
be  made  in  favor  of  the  plaintiff  as  against  property 
not  in  the  hands  or  under  the  control  of  the  other  party: 

Held  that,  whether  the  property  was  in  the  hands sf 
the  plaintiff  herself  or  of  a  third  party,  a  suit  for  a 
declaration  of  right  would  be  premature.  In  the  form* 
er  case,  she  must  wait  till  the  defendant  seeks  to  get  2 
from  her  ;  in  the  latter  she  most  show  that  def«idat 
had  endeavoured  to  approach  it,  or  that  she  (plaindQ 
was  prejudiced  in  making  out  the  best  case  ajpuA 
the  third  party.  - 

A  Court  ought  not  to  make  a  declaration  of  ri{htH 
favor  of  a  party  on  a  state  of  facts  which  are  not  sdK 
cient  to  enable  it  to  grant  substantial  relief. 

Phear,  J, — In  this  suit  Mussamut  Ilaheft 
Begum,  widow  of  one  Syud  Fazeelat  Hos^ 
sein,  sued  Mussamut  zaibunnissa,  sisttf 
of  her  deceased  husband,  to  recover  the 
amount  of  Rs.  42,788  odd  annas  as  tb( 
amount  of  deferred  dower  due  to  her. 
alleged  that,  on  the  occasion  of  her  ma 
a  deferred  dower  of  Rs.  40,001  of*thciri 
dar  coin  and  one  goldmohur  was  agreed 
by  her  husband ;  that  he  died  on  the  22 
April  1868  without  paying  that  dower; 
the  defendant  is  the  heir-at-law  of  the 
ceased  ;  that,  notwithstanding  repeated 
mands,  she  does  not  mind  paying  the  do 
and  on  these  grounds  the  plaintiff  brings 
suit,  praying  that  the  amount  claimed 
interest  from  the  date  of  the  suit  mar 
awarded. 

The  Subordinate  Judge  has  found  a 
fact  on  the  evidence  before    him  that 
plaintiff  was  entitled  to  deferred  dower 
the  amount  which  she  claimed  out  of 
husband's  estate.     But  he*  also  found 
fact  that  none  of  the  deceased's  estate 
come  to  the  hands  of  the  defendanL    N 
theless,  on  this  finding,  he  gave  a  decree 
favor  of  the  plaintiff  in  these  terms ;    " 
plaintiff  shall  recover  the  amount  claii 
with  costs  and  interest  at  8  annas  per 
per  mensem  on  the  principal  sum  d 
from  the  date  of  action  to  this  date,  and 
the    aggregate    of    principal,    interest, 
costs   from  this  date   until   the  realiz 
thereof  from  the  estate  of  Fazeelut  E 
deceased.    The  defendant  shall  defray 
own  expenses." 

We  think  it  clear  that  this  decree 
stand  u[)on  the  ground  furnished  by  the 
ings  of  fact  come  to  by  the  lower  Court ; 
at  the  same  time  we  see  no  reason  upoa 
evi.ience  to  alter  those  findings.    It  ap 
to  us  that  the  Judge  rightly  found  upon 
evidence  that  i\it  dower  to  the  extent 
Rs.  40,001  and  one  goldmohur  was  g 
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to  the  plaintiff  by  her  husband  on  the  occa- 
fion  of  marriage,  and  that  it  was  not  paid 
i  St  the  time  of  the  decease  of  the  husband. 
\i  also  appears  to  us  that  the  Subordinate 
I  Judge  was  quite  correct  in  his  finding  upon 
fte  evidence  that  no  portion  of  the  estate  of 
Fazeelat  Hossein  had  been  proved  to  have 
tome  into  the  hands  of  the  defendant.     This 
^Qg  so,  it  is  quite  clear  that  no  decree  for 
recovery  of  the  amount  as  prayed  for 
the  suit  could  be  made  against  the  defend- 
t;  and  the  Subordinate  Judge  does  not 
e  iu    Neither  could  a  decree  be  given  in 
Ivor  of  the   plaintiff  as  against  property 
ich  was  not  in  the  hands  or  under  the 
trol  of  the  other  party  to  the  suit. 
We  have  been  asked  during  the  discussion 
this  appeal  to  convert  the  decree  of  the 
er  Court  into  a  declaration  of  right  on 
part  of  the  plaintiff  as  against  the  de- 
ant.    The  first  great  objection  to  this 
that  the  plaintiff  never  asked  for  relief  of 
kind.     And  we  are  also  very  strongly 
opinion  that  a   Civil   Court   ought    not 
make  a  declaration  of  right  in  favor  of  a 
on  the  state  of  facts  which  are  not 
ient  to  enable  it  lo  grant  substantial  re- 
;  supposing  that  the  Court  thought  fit  to 
so.    And  we  think  that  this  view  accords 
b  some    of    the    decisions    which    have 
lately  passed  by  the   Privy   Council, 
t  the  plaint   does   not   put   forward    any 
nd  upon  which  a  declaration  of  right  in 
view  coald  be  made  at  all.     It  is  remark- 
ie  that  the  plaint  does  not  even  put  for- 
d  any  ground   upon  which  the  decree 
t  for  in  the  prayer  of  the  plaint  against 
defendant  could  be  made.     It   merely 
rts  that  the  defendant  is  the  heir-at-law 
the  deceased,  and  abstains  altogether  from 
rting  that  she  had  received  assets  belong- 
to  the  deceased.     However, -in  the  absence 
any  allegation  of  that  kind,  an  issue  was 
doubt  raised  as  if  the  allegation  was  there. 
11,  when  we  h<ive  to  consider  whether  a 
laration  of  right  could  be  supported,  we 
t,  we  think,  look  to  the  plami  to  see 
er  there  is  sufficient  in  it  to  justify  a 
yer  for  relief  on  the  foundation  of  that 
ht,  and  as  we  have  already  said  there  is 
ne.    It  was  said  by  tne  learned  Counsel 
ing  the  argument  tnat  the  defendant  is,  in 
,  setting  up  a  claim  to  the  deceased's  pro- 
y  as  free  of  dower;  and  Inasmuch  as 
Coort   has  found   that  the  plaintiff  is 
d   lo   dower,   this    behaviour   on    the 
of    the    defendant    would    justify    the 
in    giving   the    plaintiff   a   declara- 
of  right.    Bot  the   Coart   has,  at  the 


same  time,  found  that  none  of  the  deceased's 
property   has   come  into  the  hands  of  the 
defendant.     Therefore,  that   property    must 
either  be  in  the  hands  of  the  plaintiff  herself, 
as  the  defendant   in  her  written  statement 
says  it  is,  or  in  the  hands  of  a  third  party. 
In  either  case  it  seems  to  us  that  a  suit,  even 
for  a  declaration  of  right  alone,  is  premature. 
If  the  plaintiff  has  her  deceased  husband's 
property  in  her  own  hands,  she  must  wait 
until  the  defendant  seeks  to  get  it  from  her 
before  a  declaration  of  this  kind  even  can  be 
made.     It  does  not  follow,  as  indeed  we  were 
told  in  the  course  of  the  argument  by  the 
defendant's  Counsel,  from  any  thing  that  has 
yet  occurred  that  the  defendant  will  seek  to 
get  this  property  out  of  the  hands  of  the 
plaintiff  without,  at  the  same  time,  asking  for 
a  proper  account.     If  the  property  is  in  the 
hands  of  third  persons,  it  is  not  shown  as 
that  the  defendant  has,  in  any  way,  endeavour- 
ed to  approach  it;  and  the  plaintiff  is  not 
prejudiced  as  yet  in  making  out  the  best  case 
that  she  can  against  those  third  persons,  and 
realizing  directly  from  the  properly  in  the 
hands  of  those  persons  that  claim  Which  she 
now  wants  to  get  indirectly  asserted  against 
the  defendant  who  has  none  of  the  property 
at  all. 

Under  these  circumstances,  while  we  think 
that  the  decree  passed  by  the  lower  Court 
certainly  cannot  be  supported  by  the  findings 
of  fact  at  which  the  Court  arrived,  We  also 
think  that  the  plaint  and  the  evidence  fail  to 
supply  any  sufficient  ground  upon  which  we 
could  give  the  plaintiff  any  other  relief.  We 
think,  therefore,  that  the  decree  of  the  Court 
below  should  be  reversed,  and  the  suit  dis- 
missed with  costs. 


The  24th  March  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Limttation—Caase  of  Action. 

Application  for  admission  of  a  Regular 
Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Gya,  dated  the  28th 
June  18^2, 

Reaz  AH  Khan,  Pauper  (Plaintiff),  Petitioner, 

versus 

The  Government  of  India  (Defendant), 
Opposite  Party, 
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Mr.  A.  E.  Twidale  and  Moonshee  Mahomed 
Viisu/ioT  Petitioner. 

No  one  for  Opposite  Party. 

Ig^norance  of  the  cause  of  action  having  accrued  when 
owing  to  any  other  cause  than  the  fraud  of  the  defendant, 
e.  g.,  absence  from  the  country,  does  not  give  plaintiff  a 
longer  time  for  suing. 

Phear,  J, — It  appears  to  us  very  plain 
upon  the  materials  disclosed  by  the  plaint 
that  the  Judge  was  right  in  holding  the  suit 
barred.  The  plaintiff  complains  that  the 
Government,  in  1857,  while  he  was  absent 
from  the  country,  seized  and  sold  his  property 
upon  the  allegation  that  he  was  a  rebel,  and 
that  his  property  had  become  forfeited  by 
law  to  the  Government.  He  says  that  he 
remained  away  on  pilgrimage  from  that  time 
until  1864;  when  he  came  back  to  this 
country  he  gave  himself  up  and  was  tried  on 
the  charge  of  having  taken  part  in  the 
mutiny,  and  .was  acquitted.  He  says  that 
his  cause  of  action  accrued  at  that  date,  be- 
cause, while  he  was  away,  he  was  in  entire 
ignorance  of  what  the  Government  had  done, 
and  he  was  not  in  a  position  to  assert  his 
right  until  his  innocence  had  been  declared 
by  a  competent  Court. 

It  seems  to  us  that  there  is  no  consideration 
arising  out  of  these  facts  which  goes  to  alter 
the  date  of  the  cause  of  action ;  that  cause  of 
action  was  nothing  more  or  less  than  the 
wrongful  conduct  of  the  Government,  as  the 
plaintiff  characterizes  it,  in  seizing  and  sell- 
ing his  land  in  1857.  It  has  been  held  over 
and  over  again  that  ignorance  of  the  causes 
of  action  having  accrued  does  not  give  the 
plaintiff  a  longer  time  for  suing,  unless  that 
ignorance  has  been  produced  by  the  fraud  of 
the  defendant.  According  to  the  plaintiff's 
own  account,  his  ignorance  was  in  no  way 
caused  by  the  misconduct  on  the  part  of  the 
Government;  it  was  the  simple  consequence 
of  his  being  away  from  this  country.  It 
seems  to  us  quite  clear  that  his  cause  of  action 
is  barred,  and  that  the  judgment  of  the  lower 
Court  is  right  upon  this  point.  And  there- 
fore we  ought  not  to  allow  the  petitioner  to 
appeal  to  this  Court  in  formd  pauperis.  We 
consequently  reject  this  application. 

Of  course  this  decision  does  not  prevent 
the  petitioner  from  bringing  his  appeal  in 
regular  course,  if  he  is  able  to  do  so. 


The  24th  March  1873. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Fraudulent  Transfers. 

Case  No.  517  of  1872. 

Special  Appeal  from  a  decision  passed 
the    Judge    of   Sarun,    dated    the 
December  iSyt^  affirming  a  decision  of 
Subordinate  Judge  of  that  District^  dti 
the  28th  December  rSjo. 

Gopal  Narain  alias  Jugdeo  Narain  (one  of 
the  Defendants),  Appellant^ 

versus 

Gunga  Pershad  Sahee  (Plaintiff), 
Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Mohesh  CI 
der  Chowdhry  and  Moonshee  Makoi 
Fusufioi  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

A  party  succeeding  to  the  possession  of  the  pro| 
not  entitled  to  ask  the  assistance  of  the  Court  eil 
rectify  deeds  of  transfer  fraudulently  effected  by  1 
predecessor,  or  to  ask  that  these  documents  shoold 
treated  as  void  at  law. 

Pheary  J. — In  this  suit  the  plaintiff 
to  obtain  a  declaration  of  right  10  c< 
property  as  against  the  defendant.     He 
that  the  property  originally  belonged  to  Ri 
Pershad  Sahoy,  deceased,  his  brother; 
upon  the  death  of  Ram  Pershad  Saho?> 
went  to  his  widow  Mussamut  Luchmee  K( 
that  Mussamut  Luchmee  Kooer  died  in  \%j\ 
and  that  since  that  time  he,  the  plaintiff, 
been  in  possession  of  it.    The  plaintiff 
ther  goes  on  to  say  that  the  defendant 
obtained  a  certificate  under  Act  XXVIL 
i860,  entitling  him  to  collect  the  debts 
Mussamut    Luchmee    Kooer,    and    that 
fortified,  he  is  about  to  take  possession  of 
sum  of  Rs.  100,  which  appears  to  be 
ing  in  the  name  or  rather  to  the  credit 
Luchmee  Kooer  in  the  boolcs  of  the  Collects 
orate. 

The    principal    objection    made    by 
defendant  to  the  plaintiff's  claim  is  that  all 
property  is  now  standing  in  the  name  of  Mi 
samut  Luchmee  Kooer  by  virtue,  and  as 
resuh,  of  a  considerable  number  of  transf< 
and  alienations,  all  of  which  were  made 
paper  by  Ram  Pershad  Sahoy  solely  in 
to  defraud  his  creditors,  and  that  the  pi 
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laintlff  has,  therefore,  no  right  to  come  into 
!oart  and  ask  the  Court  to  relieve  him  from 
iij  diflSculties  which  may  have  been  caused 
I  him  in  the  way  of  enjoying  this  property 
I  a  consequence  of  his  deceased  brother's 
aiadulent  conveyances. 
Both  the  lower  Courts  have  found  that, 
uder  the  peculiar  circumstances  of  this  case, 
le  plaintiff  has  a  right  to  obtain  from  the 
burt  the  declaration  which  he  seeks  against 
|e  defendant. 

[We   are    of   opinion,   however,   that   the 
Icbion  of  the  Lower  Appellate  Court  in  this 
n)ect  must   be   somewhat  modified.     We 
Ink  that  the  contention  jof  the  defendant, 
ptthe  plaintiff  is  not  jentitled  to  the  assist- 
ive of  the  Civil  Court  to  get  him  out  of 
difficulties  which  the  fraudulent  convey- 
s  of  his  deceased  brother  may  have  led 
into,  is  substantially  correct.     He  cer- 
ly  is  not  entitled,  standing  as  he  professes 
0  in  the  shoes  of  Ramr  Pershad  Sahoy,  to 
the  assistance  of   this  Court  to  rectify 
deeds  of  transfer  which   Ram  Pershad 
oy  had,  in  fraud  of  his  creditors,  put  into 
jr  present  shape.    Neither  is  he  entitled,  as 
ird  person  might  be,  to  ask  the  Court  that 
documents  should  all  be  treated  as  docu- 
ts  void  at  law,  and  therefore  that  they 
pat  out  of  all  consideration.     Nevenhe- 
,  it  does  seem  to  be  the  case  upon  the  facts 
6ch  both   the   lower  Courts    arrived    at, 
the  Rs.  100  in  the  Collectorate  is  the 
ey  which  had,  so  to  speak,  accrued  due 
the  estate   of  Luchmee  Kooer  while  she 
alive,  and  which   ought  to  go  with  it. 
Courts  find  that  the  plaintiff  has,  in  fact, 
Dceeded  Luchmee  Kooer  in  that  estate,  and 
think  that  he  is  entitled  to  have  it  de- 
Bred  as  against   the   defendant   that   this 
» 100  belongs  to  him. 

Vt  think  that  the  declaration  ought  to  stop 
re.  The  decree  of  the  Lower  Appellate 
nrt  will  therefore  be  varied  to  this  extent, 
will  stand  as  to  costs,  and  we  think  that 
same  order  ought  to  be  here,  namely, 
both  parties  ought  to  bear   their   own 


The  19th  February  1873. 

Present :. 

Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

„  je-bond — Interest — Penalty — Liq[ui- 
Damages — Principles  of  Construction. 

Case  No.  709  of  1872. 


Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore^  dated  the 
gth  January  18^2^  modifying  a  decision 
of  the  Subordinate  Judge  of  that  District ^ 
dated  the  2nd  December  iSyo, 

Bhichuck  Nath  Panday  (Plaintiff),  Appellant, 

versus 
Ram  Lochun  Singh  (Defendant),  Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Kishen  Sen  for  Appellant. 

Baboo  Taruck  Nath  Dutt  for  Respondent. 

R  L  S  borrowed  Rs.  600,  agreeing  to  pay  interest  at 
H  annas  per  cent,  per  mensem,  and  to  repay  the  prin- 
cipal within  three  years  ;  and  executed  a  bond  pledg^ing 
as  security  a  one  anna  four  pie  share  of  an  estate 
bearing  a  sudder  jumma  of  Rs.  3S0,  and  containing  a 
stipulation  that,  if  he  failed  to  pay  principal  and  interest 
as  agreed  upon,  he  would  pay  interest  at  4  per  cent,  per 
mensem  from  date  of  the  bond.  Default  was  made  in 
the  payment  of  the  principal  at  the  end  of  three  years, 
and  the  mortgagee  sued  upon  the  bond  claiming  the 
higher  rate  ofinterest.  Both  the  lower  Courts  treate^l 
the  stipulation  as  in  the  nature  of  a  penalty,  and  the 
Lower  Appellate  Court  gave  judgment  for  the  principal 
amount  with  interest  at  12  per  cent,  per  annum  in  satis- 
faction of  such  penalty  : 

Held,  that  Act  XXVIII.  of  1S55,  s.  2,  did  not  affect 
the  question  of  penalty  or  no  penalty,  but  left  it  open 
for  the  Court  to  decide  whether  the  4  per  cent,  was 
agreed  upon  as  interest,  or  whether  it  was  intended  as 
a  penalty. 

The  hinge  upon  which  the  decision  of  every  parti* 
cular  case  turns  is  the  intention  of  the  parties  collected 
from  the  language  they  nave  used.  The  mere  use  of 
the  term  "  penalty,"  or  "  liquidated  damages,"  or  "  in- 
terest," does  not  determine  the  intention;  but  like  any 
other  question  of  construction,  it  is  to  be  determined  by 
the  nature  of  the  provisions  and  the  language  of  the 
whole  instrument. 

If  the  instrument  contains  many  stipulations  of  vary- 
ing importance  or  relating  to  objects  of  small  value 
calculable  in  money,  there  is  the  strongest  ground  for 
supposing  that  a  stipulation  applying  generally  to  a 
breach  of  all  or  any  of  them  was  intended  to  be  a  pe- 
nalty, and  not  liquidated  damages ;  similarly,  where  a 
very  large  sum  becomes  immediately  payable  in  con- 
sequence of  the  payment  of  a  very  small  sum,  the  for- 
mer should  be  considered  a  penalty.  Applying  these 
principles  to  the  case,  the  Court  held  that  the  decision 
of  the  Lower  Appellate  Court  was  correct. 

Pontifex,  J. — This  appeal  arises  in  a  suit 
on  a  bond  executed  by  the  respondent  to  the 
appellant,  which  bond,  so  far  as  it  is  material 
to  state  it,  was  as  follows  : — 

"I,  Ram  Lochun  Singh,  execute  this  to 
*'  the  effect  following  :  1  have  borrowed 
"and  received  the  sum  of  Co/s  Rs.  600 
"on  interest  from  Bhichuck  Nath  Panday, 
"and  agreed  to  pay  interest  on  the  said 
"  amount  at  8  annas  per  cent.,  'month  after 
"  month,  and  to  repay  the  principal  money 
"  within  the  period  of  three  years.  For  the 
"  said  amount,  principal  and  interest,  I  do 
"  hereby  mortgage  and  pledge  one  anna  four 
"pie  out  of  the  entire  mehal  Koonduwar, 
"  bearing    a    sudder    jumma   of    Rs.    380. 
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''  Should  the  mehal  in  question  happen  to  be 
"  sold  by  auction  for  arrears  of  Government 
"  revenue,  to  be  attached,  or  sold,  or  involved, 
"in  a  suit  for  debts  due  to  other  creditors, 
*'  this  mahajun  or  creditor  shall  have  author- 
"  ity  to  realize  the  money  by  any  means  he 
"chooses  without  wailing  for  the  expiration 
"of  the  term  of  this  bond.  Should  I  fail 
"to  pay  the  principal  and  interest  as  agreed 
"upon,  I  shall  p^y  interest  at  4.  per  cent. 
"  per  month  from  date  of  this  bond  to  that 
"of  liquidation.  On  this  agreement  I  have 
"taken  the  money  and  given  the  bond  or 
"writing."' 

From  this  it  appears  that,  if  default  was 
not  made  in  payment  of  the  principal  and 
interest,  the  loan  was  made  at  less  than  the 
usual  rate  of  interest  ;  but  it  would  also 
appear  from  the  amount  of  the  sadder  jumma 
that  the  property  hypothecated  was  an  ample 
security  for  the  loan. 

Both  of  the  lower  Courts  have  decided 
that  the  provision  in  the  bond  which  is  to 
take  effect  on  default  of  punctual  payment 
must  be  treated  as  in  the  nature  of  a  penalty, 
and  the  Judge  of  Bhaugulpore  has  accord- 
ingly given  a  judgment  to  the  appellant  for 
the  principal  amount  lent  together  with  in- 
terest calculated  at  1 2  per  cent,  per  annum 
in  satisfaction  of  such  penalty. 

The  facts  of  the  case  are  that  default  was 
made  in  payment  of  the  principal  at  the  ex- 
piration of  three  years  from  the  dale  of  the 
bond.  It  does  not  clearly  appear,  but  I  will 
assume  for  the  purpose  of  this  decision  that 
default  was  made  throughout  the  three  years 
in  payment  of  the  monthly  interest.  The  ap- 
pellant might  have  sued  on  the  bond  for  each 
monthly  instalment  of  interest.  This  he  did 
not  do.  ^ut  one  month  and  20  days  after  the 
expiration  of  the  period  of  three  years,  the  ap- 
pellant instituted  the  present  suit.  It  would 
appear  that  the  respondent  was,  at  the  date 
of  the  institution  of  the  suit,  prepared  to  pay 
the  principal  (with  the  exception  of  a  trifling 
sum  of  Rs.  25  about  which  there  was  a 
dispute,  but  which  the  respondent  agreed  to 
pay  if  appellant  would  vouch  for  it  having 
been  advanced),  but  objected  to  pay  interest 
at  the  rate  of  4  per  cent,  per  mensem  accord- 
ing to  the  default  proviso  in  the  bond. 

The  appellant  before  us  insists,  that  having 
regard  to  section  2,  Act  XXVII 1.  of  1855, 
the  Court  is  bound  to  decree  the  interest  at  4 
per  cent,  per  mensem,  and  cannot  relieve 
against  the  proviso  as  being  in  the  nature  of 
a  penalty. 

The  words  of  that  section  are  :  "  In  any 
"suit  in  which  interest  is  recoverable,  the 


"  amount  shall  be  adjudged  or  decreed  by  the 
'*  Court  at  the  rate  (if  any)  agreed  upon  by 
"  the  parlies." 

But  that  section,  in  our  opinion,  does  not 
affect  the  question  of  penalty  or  no  penalty. 
It  leaves  it  still  open  for  the  Court  10  dedde 
whether  the  4  per  cent,  per  mensem 
agreed  upon  by  the  parties  as  "  interest, 
whether  it  was  intended  as  a  penalty.  Other 
wise  in  no  case,  however  gross  and  oppn 
it  might  be,  if  the  parties  used  the 
"  interest,"  could  the  Court  interfere. 

Such  argument  is  met  by  the  nume 
cases  which  decide  that  the  question  to 
determined  of  penalty  or  no  penally  is 
affected  by  the  phraseology  that  may  be 
The  parties  to  an  instrument  cannot  ch 
the   fact   by   using  a  particular  name, 
whether  the  sum  provided  to  be  paid  is  to 
treated  as  a  penalty,  or  as  liquidated  dam 

Sainter  vs,  Ferguson,  7      ''  t  question    of 

C.  B.,  716;  27  L.  J.,  C.  P.,     to  be  decided  by 
2I7'  Court  upon  a 

deration  of   the   whole   instrument   in 
case. 

It  has  been  laid  down  by  the  Privy  C< 
in  the  case  of  Dinach  vs.  Corleit,   12  M. 
C.  C,  229,  that  the  law  on  the  question 
penalty  or  liquidated  damages  may  be  coi 
dered,  after  a  great  number  of  decisions, 
perhaps   all   of   them   strictly   reconciU 
with  each  other,  to  be  at  length  satisfa< 
settled  ;  and  the  hinge  on  which  the  d< 
in  every  particular  case  turns  is  the  intei 
of  the  parties  collected   from  the  lan{ 
they  have  used.     The  mere  use  of  the 
*'  penalty,  "  or  the  term  "  liquidated  dams 
(or  in  the  present  case  we  may  add  the 
"interest"),  does  not  determine  that  int 
tion ;  but   like  any   other   question  of 
struction;  it  is  to  be  determined  by  the  m 
of  the   provisions   and  the  language  of 
whole    instrument.     One    circumstance 
however,  of  great  importance  towards  arrii 
at  a  conclusion.     If  the  instrument  cotil 
many  stipulations  of  varying  importance! 
relating  to  objects  of  small  value  calcula 
in  money,  there  is  the  strongest  ground 
supposing  that  a  stipulation,  applying 
erally  to  a  breach  of  all  or  any  of  them, 
intended  to  be  a  penalty,  and  not  in  the 
of  liquidated  damages.     To  the  principlej 
laid  down  by  the  Privy  Council  may  beat  ~ 
the  observations  of  Chief  Justice  Tynda 
the   case  of  Kemble  vs.  Farren,  3  M.  4' 
44o(S.  C,  6  Bing.,  141):    "That  a  very 
"  sum  should  become  immediately  payabl 
"  consequence  of  the  non-payment  of  a 
"  small  som,  and  that  the  former  should 
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^  considered  a  penalty  appears  to  be  a 
itradiction  in  terms;  the  case  being  pre- 
\y  that  in  which  Courts  of  Equity  have 
ways  relieved,  and  against  which  Courts 
law  have  also   in    modern  times  en- 
voared  to  relieve,  by  directing  juries  to 
are  and  assess  the  damages  actually 
^Bsuined  by  the  breach  of  the  agreement." 
lying  these  principles  to  the  case  be- 
us,  if  one  day's  default  was  made  in  pay- 
at  the  end  of  any,  even  the  first,  month 
the  three  years'  term,  of  the  interest  at 
rate  of  one-half  per  cent,  per  mensem, 
very  large  rate  of  4  per  cent,  per  men- 
would   immediately    become   payable 
bout  the  term ;  or,  in  other  words,  a 
ia'rge  sum  would  become  immediately 
le  in  consequence  of  the  unpunctual 
lent  of  a  very  small  sum. 
;  again,  if  interest  at  the  rate  of  one-half 
t.  per  mensem  had  been  punctually  paid 
the  first   34  months  of  the  term,   but 
day's  default  was  made  in  payment  of 
i-lnterest  of  the  35  th  month  at  that  rate, 
cent,  per  mensem  would  immediately 
e  payable  from  the  very  commence- 
of  the  term  ;  or,  in  other  words,  a  very 
sum  would  become  immediately  pay- 
in  consequence  of  the  unpunctual  pay- 
of  a  very  small  sum,  and  notwithstand- 
|f  punctual  payment  at  the  lesser  rate  for 
lOnths. 

V  again,  if  interest  at  the  lesser  rate  had 
punctually  paid  for   35  months,  but 
day's  default  was  made  in  payment  of 
incipal  sum  and  the  interest  for  the 
month,  an  increased  sum  of  Rs.  252 
become  immediately  payable   in  re- 
ef interest  for  the  higher  rate  from  the 
encement    of  the  term,  or,   in  other 
1,  in  consequence  of  one  day's  default  in 
Dt  of   Rs.    603,    the   larger  sum   of 
55  would  immediately  become  payable, 
pleader  for  the  appellant  has  pressed 
us  a  decision  by  Justices  Louis  Jack* 
and  Paul  in  Special  Appeal  No.  428  of 
which   has  not  been  reported.     The 
in  that  case  have  been  placed  before 
from  them  it  appears  that  for  secur- 
loan  of  Rs.  8,000  for  three  months, 
was  given  which  carried  interest  at 
T  cent,  per  mensem,  but  contained  a 
that,  in  the  event  of  the  Rs.  8,000 
keing  re-paid   at  the  end  of  the  three 
8,  an  enhanced  rate  of  interest  at  5  per 
per  mensem  would  be  levied  in  lieu  of 
named  interest  from  the  date  of  the 
ition  of  the  bond  to  the  date  of  liquida- 
rtittreof. 

Vol.  XIX. 


The  special  appeal  was  by  the  debtor, 
whose  ground  of  appeal  was  that  the  lower 
Court  had  been  wrong  in  awarding  interest 
at  5  per  cent,  per  mensem,  inasmuch  as  the 
condition  in  the  bond  was  of  the  nature  of 
a  penalty. 

The  only  observations  by  the  learned 
Judges  in  that  case  were  :  *'  The  special  ap- 
peal is  dismissed  with  costs." 

In  that  case  the  period  over  which  an  en- 
hanced payment  of  interest  would  extend  was 
only  three  months,  and  seemingly  the  proviso 
only  took  effect  upon  default  in  payment  of 
principal,  nor  does  it  appear  that  there  was 
any  other  than  personal  security  for  the 
debt.  But,  however  this  may  have  been,  we 
think  every  case  of  this  nature  must  depend 
on  its  own  circumstances  a9  stated  by  the 
late  Mr.  Justice  £.  Jackson  in  the  case 
reported  at  14  Weekly  Reporter,  page  436, 
and  we  are  of  opinion  that  the  present  case 
falls  within  the  principle  of  the  case  reported 
in  4  Bengal  Law  Reports,  Appendix,  page 
92,*  and  of  Kemble  vs,  Farren. 

It  has  been  argued  with  some  plausibility 
that,  if  the  bond  in  this  case  had  contained 
the  stipulation  that  interest  at  4  per  cent, 
per  mensem  should  be  paid,  reducible  to  ^ 
per  cent,  on  punctual  payment,  the  Court 
must  have  decreed  interest  at  the  rate  of  4 
per  cent,  per  mensem ;  and  further,  that  the 
proviso  in  the  bond  should  be  construed  as 
an  alternative  stipulation  arising  in  the  hap- 
pening of  a  particular  event ;  and  that,  as 
that  event  has  arisen,  the  proviso  is  now  the 
only  substantive  agreement  between  the  par- 
ties. But  the  answer  to  this  argument  is, 
that,  instead  of  being  an  alternative  stipula- 
tion arising  on  an  independent  event,  it  is, 
in  fact,  only  a  proviso  to  arise  on  a  breach 
of  the  original  and  substantial  contract  be- 
tween the  parties ;  and  the  question  is  whe- 
ther such  proviso  is  to  be  treated  as  a  penal- 
ty, or  as  a  stipulation  in  the  nature  of  liqui- 
dated damages  for  such  breach  of  contract. 
And  with  respect  to  the  argument  that,  if 
the  stipulation  had  been  4  per  cent,  per 
mensem,  reducible  on  punctual  payment,  in- 
terest at  4  per  cent,  per  mensem  must  have 
been  awarded,  it  may  be  observed  that,  in 
that  case,  4  per  cent,  per  mensem  would  have 
been  the  substantive  primary  contract  be- 
tween the  parties,  and  not  a  penal  rate  to 
arise  on  breach  of  the  substantive  contract ; 
and  that  it  is  improbable  that  any  borrower, 
having  ample  security  to  offer,  as  was  the 
fact  in  the  present  case,  would  enter  into  a 

•  14  W.  R,  437*  note. 
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contract  under  which  he  would  be  primarily 
liable  to  pay  48  per  cent,  per  annum  for  the 
loan. 

Under  the  circumstances  of  this  case,  we 
are,  therefore,  of  opinion  that  the  decisions  of 
the  Courts  below  are  correct  in  treating  the 
proviso  in  the  bond  as  in  the  nature  of  a 
penalty ;  and  we  also  think  that  the  Lower 
Appellate  Court  has  done  substantial  justice 
between  the  parties  in  awarding  damages  for 
the  breach  of  contract  by  decreeing  interest 
at  the  rate  of  one  per  cent,  per  mensem  from 
the  date  of  the  bond,  and  we  accordingly 
think  that  this  special  appeal  should  be  dis- 
missed with  costs. 


The  27th  February  1873. 

Preseni : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Contract  to  create  a  Putnee— Inadequate  Consi- 
deration—Equitable Relief. 

Case  No.  780  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Raj  shaky  e,  dated  the  16  th 
February  18 J 2,  affirming  a  decision  of 
the  Subordinate  Judge  of  Pubna,  dated 
the  2Sth  March  i8yi, 

Juseemooddeen  Biswas  (Plaintiff),  Appellant^ 

versus 

Huro  Soonduree  Dossee  and  others 
(Defendants),  Respondents. 

Mr,  J,  T.    Woodroffe  and  Baboos  Mohinee 

Mohun  Roy  and  Issur  Chunder  Chucker- 

butty  for  Appellant. 

Baboos  Sreenath  Doss,   Bhugobutty  Churn 

Ghose,  and  Gopal  Chunder  Chuckerbutty 

for  Respondents. 

Defendants  borrowed  money  from  plaintiff  without 
interest ;  but  executed  a  deed  stipulatinj?  that  the  sum 
borrowed  was  to  be  re-paid  on  a  given  date,  and  that,  if 
not  paid  then,  the  defendants  should  execute  a  putnee 
lease  of  certain  properties  set  forth  in  the  deed,  the 
sum  borrowed  being  considered  as  a  bonus  for  such 
lease ;  and  that,  if  the  borrowers  did  not  execute  such  a 
lease,  this  deed  should  be  counted  as  a  putnee  pottah. 
The  money  not  having  been  paid,  and  the  lease  not 
executed,  the  plaintiffs  sued  for  possession : 

Hbld^  that  plaintiffs  were  entitled  to  possession  on 
the  footing  of  a  putnee  from  the  date  of  suit,  and  that 
the  transaction  was  not  a  conditional  sale,  but  a  contract 
to  create  a  putnee  for  a  certain  consideration  unless 
that  sum  was  paid  on  a  particular  date. 

Hbld,  that  plaintiff  was  entitled  to  relief  even  though 
he  might  have  asked  for  something  to  which  he  was  not 
strictly  entitled;  and  that  if  the  Court  deemed  the  bonus 


inadequate,  it  might  equitably  relieve  defeadaat  iipai| 
the  payment  of  the  original  sum  with  interest  fron  "^  ' 
date  ot  advance. 

Kempy  J. — The  plaintiff   is  the 
appellant. 

The  case  turns  upon  the  constmctioo  of  1 
deed  dated  the  30th  Pons  1274. 

The    special    appellant     contends 
according  to  the  terms  of  the  deed  and 
intentions  of  the  parties,  the  Courts 
ought  to  have  treated  the  transaction 
putnee  lease  from  the  2nd  Bysack  1277, 
that  they  were  wrong  in  holding  that 
instrument  was  one  of  conditional  sale  wi 
the  meaning  of  Regulation  XVII.  of  \\ 

The  terms  of  the  deed  may  be  hi 
stated  thus  — 

Haranund  Bhuttacharjee  and   RutiM 
Pal  Chowdhry  borrow  Rs.    1,625  ^''^™ 
plaintiff  on  the  30th  of  Pons    1274  B. 
No  interest  is  charged,  and  it  is  stipi 
that  the  sum  borrowed  is   to   be   paid 
the   lump  on  the  30th   Cheyt   1276  & 
That,  if  the  money  borrowed  is  not  paid 
or  before  the  30th  of  Cheyt  1276,  the 
fendant  shall  execute  a  putnee  lease  of 
tain  properties  set  forth  in  the  deed,  the 
ginalsum  borrowed,  or  Rs.  1,625,  being 
dered  as  the  bonus  for  such  lease.     Fui 
that,  if  the  borrowers  did  not  execute  a 
nee  pottah,  this  deed  shall  be  counted 
pottah  as  dating  from  the  2nd  Bysack  i: 
Further,  that  if  owing  to  the  sale  of  the  pi 
estate  by  the  borrowers  failing   to  pay 
Government  revenue,  the  putnee  should 
with  the  parent  estate,  then  the  original 
borrowed  was  made  recoverable  from  the 
proceeds  of  the  parent  estate.     Then 
is  a  further  stipulation  that  if,  daring 
term    prescribed   for  the  payment    of 
amount  borrowed,  or  from  the  30th  of 
1274  to  the  30th  of  Cheyt  1276,  the 
estate  be  sold,  and  no  putnee  can  be  ci 
then  the  amount  borrowed  with  interest 
costs  is  to  be  recovered  from  the  other  m( 
able  and  immoveable  properties  of  the 
rowers. 

The  plaint  sets  forth  that  the  money 
not  paid,  and  that  the  borrowers  have 
executed  a  putnee  lease.  The  suit  is, 
fore,  brought  for  possession  of  the  propt 
mentioned  in  the  deed  as  comprising  the 
nee  tenure. 

Before  the  suit  was  brought,  Ruti 
Pal  Chowdhry,  one  of  the  debtors,  died, 
ing  a  widow,  Huro  Soonduree,  who  has 
made  a  defendant. 

Huro  Soonduree's  answer  was 
the  effect  that  the  conditions  in  the  di 
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[gnotiDg  the  putnee,  were  in  the  nature 
b  penalty,  that  the  plaintiff  ought  to  have 
(ved  her  with  a  notice  to  pay,  that  a  suit 
|lhe  money  borrowed  might  lie,  but  not  one 
[specific  performance. 
lie  defendant,  Haranund  Bhuttacharjee, 
^es  the  execution  of  the  document,  and 
|es  that  Rutnessur  Pal  Chowdhry,  though 
ESenrant,  had  no  authority  from  him  to 
|v  into  any  such  contract,  and  that  the 

^nies  mentioned  in  the  deed  belong  to 

Haranund  Bhuttacharjee,  and   not  to 
lar  Pal  Chowdhr}*. 
Jadge  finds  that  the  deed  is  one  of 

itiooal  sale,  and  not  a  simple  contract ; 
ithe  plaintiff  was  bound  by  law  to  give  the 

idints  notice  of  foreclosure  under  section 
dation  XVII.  of  1806,  and  not  having 

so,  a  suit  for  possession  will  not  lie. 

suit  of  the  plaintiff  was  therefore  dis- 

qoestions  raised  in  the  answer  of  the 
It,  Haranund  Bhuttacharjee,  were  not 
by  the  Judge.    There  has  also  been 
ling  as  to  the  value  of  the  putnee  pro- 
Ling  to  the  terms  of  the  deed  and  the 
ms  and  conduct  of  the  parties,  we  are 
of  opinion  that  we  ought  to  declare 
le  plaintiff  is  entitled  to  possession  of 
>perties    recited   in  the  deed  on  the 
of  a  putnee,  such  possession  to  com- 
from    date    of   suit.    The  plaintiff 
led  no  interest  whatever  on  the  sum 
iced,  viz.,  on  Rs.  1,625,  ^^^m  the  30th  of 
1274  to  the  50th  Cheyt  1276,  and  the 
of  profit  reserved  to  the  plaintiff  as 
lar  according  to  the  deed  was  only 
odd,  a  very  inadequate  return  for  the 
lent.    It  is  true  that  the  profit  is  now 
ted    by   the    plaintiff   to   amount   to 
per  annum,  but  even  that  sum  would 
a  litde  over  1 2  per  cent,  on  the  sum 
red,  to  say  nothing  of  the  fact  that  for 
sa^  the  plaintiff  got  no  interest  at  all 
is  money.     The  instrument  has  been 
by /both  Courts  to  be  genuine,  and  there 
^n  no  offer  of  payment  of  the  sum 
red. 

proprietary  dtle  of  the  defendants  as 
is  not  extinguished  by  this  deed. 
UQtiS  becomes  their  putneedar  just  in 
le  way  as  if  he  had  taken  a  putnee 
tying  a  bonus  of  Rs.  1,625.    ^^^  trans- 
It  not  a  conditional  sale  but  a  con- 
create  a  putnee  in  favor  of  the  plaint- 
a  certsun  date,  and  for  the  certain  con- 
of  Rs.  1,625,  unless  that  sum  ])e 
interest  on  a  particular  date* 


Regulation  XVII.  of  1806  applie  sto  con-- 
ditional  sales  which  are  to  become  absolute 
on  the  happening  of  certain  conditions.  If 
a  mortgagee  be  put  in  possession  with  the 
enjoyment  of  the  usufruct  in  satisfaction  of 
the  debt,  in  such  case,  before  the  sale  can 
become  absolute,  it  will  be  necessary  for  him 
to  foreclose  under  the  provisions  of  the  above 
Regulation. 

We  think  that  the  Courts  below  were 
clearly  wrong  in  dismissing  the  plaintiff's 
suit  in  its  entirety.  The  plaintiff  is  entitled 
to  relief  even  though  he  may  have  asked  for 
something  10  which  he  is  not  strictly  entitled. 
The  plaintiff,  though  not  entitled  to  an  irre- 
deemable putnee,  is  entitled  to  hold  possess 
sion,  even  supposing  that,  in  consequence  of 
the  value  of  the  putnee  lease  stipulated  for 
by  the  contract,  greatly  exceeding  the  sum  of 
Rs.  1,625  (which  question,  although  evidence 
has  been  adduced  by  Huro  Soonduree  that 
the  assets  are  from  Rs.  6oo  to  800,  has  not 
been  tried  by  the  lower  Court),  the  Court 
might  think  it  equitable  to  relieve  Huro 
Soonduree  from  the  putnee  upon  payment  of 
the  sum  of  Rs.  1,625  with  proper  interest 
from  the  date  of  the  advance. 

With  reference  to  the  defendant,  Haranund 
Bhuttacharjee,  who  has  been  made  a  respond- 
ent, as  there  has  been  no  finding  as  to  his 
title,  and  whether  he  gave  Rutnessur  autho- 
rity to  execute  the  deed  on  his  behalf,  our 
decision  must  be  without  prejudice  to  his 
rights,  and  he  is  entitled  to  his  costs  in  this 
Court. 

The  decision  of  the  Judge  as  far  as  Huro^ 
Soonduree  is  concerned  is  reversed,  and  the  * 
special  appeal  decreed  with  costs  payable  by 
her. 


The  6th  March  1873. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Lord  Justice  Hellish,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel. 

Joint  Property. — Finding  on  Facts. 

On  Appeal  from  the  High  Court  of  Judi^ 
cature  at  Fort  William  in  Bengal* 

Joynarain  Giri 

versus 

Sheeb  Proshad  Giri  and  others. 

*Froni  the  judgment  of  Kemp  and  E.  Jackson,  J.J., 
in  Regular  Appeal  No.  167  of  18671  decided  34th 
February  i86S. 
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The  ordinary  rule  which  the  Privy  Council  have 
observed  respecting  the  finding  on  questions  of  fact  by 
two  Courts  was  held  to  apply  to  the  following  case,  in 
which  plaintiff  allegfed  that  he  and  defendant  had  lived 
in  commensality,  and  enjoyed  certain  joint  property  of 
which  defendant  being  the  elder  was  the  manager,  and 
applied  for  his  share  thereof.  Defendant  alleged  that 
the  property  was  not  joint.  On  this  issue  both  Courts 
had  found  against  the  defendants. 

The  Privy  Council  saw  no  ground  for  reversing  the 
decision  of  the  lower  Courts. 

Their  Lordships  are  of  opinion  that  the 
ordinary  rule  which  they  have  observed  re- 
specting the  findings  on  questions  of  fact  by 
two  Courts  applies  in   this  case.     It  was  a 
case   in  which  the  plaintiff  alleged  that  he 
and  the  defendant  had  lived  in  commensal- 
ity, and   enjoyed   certain   joint  property  of 
which  the  defendant  being  the  elder  was 
the  manager;  that  the  defendant  had  claifn- 
ed  exclusive  possession  as  against  him,  and 
their  commensality  had  ceased,  and  he  ap- 
plied for  his  share  of  the  joint  property. 
The  defendant  alleged  that  the  property  was 
not  joint.     Upon  that  issue  both  Courts  have 
found  against  him ;  and  it  is  not  now  con- 
tended  that   the  finding  is  not  right  with 
respect  to  the   bulk  of  the   property.     But 
it  is  alleged  that,  with  respect  to  a  certain 
portion  of  the  plaintiff's  claim,  the  decision 
is  wrong,  or  at  all  events  that  some  further 
inquiries  should  be  instituted.     That  portion 
of  the  claim  is  this:     It  appears  that  the 
plaintiff  and  defendant  held  a  joint  lease  of 
certain  khas  lands  from  the  Government,  and 
certain  joint  property  had  been  deposited  as 
a  security  for  the  payment  of  the  rent  of 
the  Government,  but  the  defendant  alleges 
Ihat,   since  the  institution  of  this  suit,  that 
property  had  been  taken  possession  of  by  the 
Government  in  consequence  of  the  failure 
of  the  ryots  to  pay  the  rent,  which  he  attri- 
butes to  a  certain  cyclone  which  occurred  in 
1864,  wherefore  he  was  unable  to  pay  the 
plaintiff  his   share  of  it;    and    he   further 
alleges  that  all  papers  connected  with   the 
transaction  by  which  he  could  prove  this  part 
of  his  allegation  were  lost  in  the  cyclone. 
Both  Courts  appear  to  have  disbelieved  the 
defendant's    statement    upon    this     matter, 
which'  was  almost  entirely   unsupported  by 
any  evidence  except  his  own,  that  evidence 
being  of  a    very    unsatisfactory   character. 
It  appears  to  their  Lordships  that  the  whole 
of  this  part  of  the  case  was,  in  fact,  before  both 
Courts,  and  the  defendant,  if  he  had  a  case, 
might  have  proved  it,  and  they  are  not  dis- 
posed to  set  aside  the  finding  of  the  Courts 
that  the  plaintiff  is  entitled  to  his  half  of  this 
\p\til  property  which  was  deposited  as  a  se- 
curity for  the  payment  of  the  rent  with  the 


Government.  As  to  the  amount  of  mesne- 
profits  to  which  he  would  be  entitled,  that 
is  another  question,  but  that  has  not  been 
concluded,  and  will  be  determined  upon  exe- 
cution. It  appears  to  their  Lordships  that 
this  is  the  only  matter  upon  which  any 
inquiry  could  be  necessary,  and  upon  this  an 
inquiry  will  be  held.  There  was  also  a  ques- 
tion as  to  the  plaintiff's  right  to  recover  co- 
tain  nij-jote  lands  which,  the  defendant  satd^ 
he  had  given  upxo  the  landlord.  The  Coorts 
below  did  not  believe  his  story  upon  tlia^ 
they  did  not  believe  that  he  proved  t 
they  were  given  up  to  the  landlord ;  bat 
they  have  been  given  up  to  the  landlord, 
the  plaintiff  will  not  get  them  in  executioiL 

Pn  the  whole  their  Lordships  see 
ground  for  reversing  the  decision  of  the 
Courts,  which  appears  to  be  on  questions 
fact  which  they  have  properly  inquired  into 
and  under  these  circumstances,  their 
ships  will  humbly  advise  Her  Majesty 
dismiss  this  appeal,  and  to  affirm  the  jadg< 
ment  of  the  Court  below. 


The  6th  March  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwaifal 
nath  Mitter,  Judges. 

Sale  Certificate— Descriptive  Terms. 

Case  No.  361  of  1872. 

Special  Appeal  from  a    decision  passed 
the    Officiating    Subordinate     Judge 
Chiitagongj  dated  the  2()th  November  i9p 
affirming    a    decision     of    the     Mooi 
of  Seeiakoond,  dated  the  joth   Novemi 
i8yo. 

Shaikh  Kuleemooddeen  Daroga  (Plaintil 

Appellant, 

versus 

Ashruf  Ali  Khan  and  another  (Defendants^ 

Respondents. 

Bahoos  Hurree  Mohun  Chuckerhutty  and 
Aukhil  Chunder  Sen  for  Appellant. 

Mr,  H,  E,  Mendies  for  Respondents. 

Where  a  sa.le  certificate  declares  the  sale  of  the  ^ 
of  a  particular  party  in  land  of  which  the  ideotiljr 
not  a  matter  in  dispute,  the  mere  circumstance  that' 
rif^ht  thus  transferred  is  called  by  mistake  jotedaJcbl 
instead  of  by  some  other  term  nearly  importiQC 
same  things,  does  not  constitute  a  difficulty  in  the 
of  giving  the  purchaser  possession  of  the  land. 

Jackson,  J, — ^The  dispute,  in  this  case 
as  to  what  precisely  the  plaintiff  bad 
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used  at  a  sale  in  execution.  The  plaintiff 
led  to  get  possession  of  8  gundas  of  land, 
liflg,  as  we  understand,  only  a  small  part  of 
I  lands,  which,  whether  correctly  or  incor- 
ttly  described,  were  sold  in  that  execution- 
pceeding.  In  the  sale-certificate  that 
Idch  is  sold  is  described  as  being  a 
Makhalee  right  established  by  the  judg- 
eot-debtor  under  a  decree  of  the  Principal 
fdder  Ameen  of  a  certain  date. 

|The  Moonsiff  seems  to  have  been  at  some 
hi  to  discover  what  was  the  precise  nature 
!the  right  of  the  judgment-debtor  which 
b  sold,  and  he  came  to  the  conclusion  that 
hras  a  shikmee  talooka  right,  and  then 
Rtose  the  interest  sold  was  described  as  a 
arree  right,  he  concluded  that  the  judg- 
t-debtor's  shikmee  talooka  right  did 
])ass  by  the  sale.  This  was  objected  to 
ppeal,  and  the  Subordinate  Judge  holds 
the  ground  of  appeal  is  not  weighty. 

e  have  been  referred  to  a  decision  of  a 

isioQ  Bench  of  this  Court  reported  at  page 

Weekly  Reporter,  Volume  XV.,  in  the 

of  William  Bruce  Manson  z^^.  Golam 

ria  Moonshee,  in  which  one  of  the  learned 

es  observes :  '*  I  think  that,  in  looking 

the  sale-certificate,  we  must  not  merely 

k  to  the  words  of  it,  but  we  must  endea- 

ur  to  ascertain  what  was  intended  to  be 

Id;   a   mere   misdescription   would   not 

lefeat  the  purchaser's  right." 

Ve  should  hesitate  in  assenting  expressly 
[the  doctrine  there  laid  down,  because  the 
pption  of  it  might  lead  to  dangerous  con- 
fences;   but  in   the  present  instance  it 

ars  to  us  that  the  sale-certificate  having 
ed  the  sale  of  the  rights  of  a  particular 
in  the   land,   of  which   the    identity 

t  a  matter  in  dispute,  the  mere  circum- 
^e  that  the  right  thus  transferred  is 
pled  by  mistake  jotedakhalee,  instead  of  by 
be  other  term  nearly  importing  the  same 
!&g,  does  not  constitute  a  difficulty  in  the 

rof  giving  the  purchaser  possession  of 
land.  The  land,  we  are  told,  is  further 
Mktified  by  the  mention  in  the  saie-certifi- 
N  of  the  jamma  at  which  the  judgment- 
jbtor's  right,  whether  talookee  or  otherwise, 
lly  held.  This  is  more  specially  so,  as 
find  that  the  dispute  merely  relates  to  a 
1  portion  of  the  lands  sold,  the  question 
really  whether  that  small  portion  was 
ised  within  those  lands  or  not.  That 
so,  we  think  the  judgment  of  the 
l*rer  Appellate  Court  affirming  that  of  the 
gMisiffmust  be  reversed,  and  the  plaintiff's 
F  decreed  with  costs. 


The  11th  March  1873. 

Present : 

The  Hon'ble  W.  Markby  and  E.   G.  Birch, 

yudges. 

Partnership— Suit  for  Accounts— Limitation- 
Act  XIV.  of  1859,  s.  I,  els.  9  &  z6. 

Case  No.  971  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghlvy  dated 
the  2gth  April  18^2^  reversing  a  decision 
of  the  Moonsiff  of  Serampore,  dated  the 
jist  January    i8j2, 

Kalee  Kristo  Roy  Chowdhry  (Plaintiff), 

.  Appellant y 

versus 

Haran  Chunder  Dey  and  another 
(Defendants),  Respondents. 

Baboo  Chunder  Nath  Bose  for  Appellant. 

Baboo  UmbiluL  Churn  Banerjee  for 
Respondents. 

A  suit  For  an  account  oF  a  partnership  where  in  plaint- 
iff tiled  with  the  plaint  a  statement  of  the  mode  in 
which  the  account  ou^ht  to  be  made  up  was  held 
(following  the  decision  in  7  W.  R.,  p.  36)  to  be 
governed  by  the  limitation  prescribed  by  Act  XIV.  of 
1859,  s.  I,  ci.  16,  which  gives  six  years  from  the  date  of 
dissolution. 

Where  there  was  a  clause  in  the  agreement  by 
which  defendants,  the  working  partners,  undertook  to 
be  liable  for  any  outstandings  in  respect  of  goods  sold 
on  credit,  the  sale  of  good^  on  credit  was  held  not  to 
beany  breach  of  contract,  and  not  to  bring  the  suit 
under  cl.  9. 

Markby y  J. — It  appears  that  this  was  a 
suit  in  which  there  were  three  questions  to 
be  decided  between  the  parties. 

The  suit  was  for  an  account  of  what  the 
plaintiff  alleged  to  be  a  partnership,  and  he 
annexed  to  his  plaint  a  statement  of  the 
mode  in  which  the  said  account  ought  to 
be  made  up  ;  and  the  three  questions  to  be 
decided  were,  first,  whether  the  relationship 
between  the  parties  was  that  of  partners,  or, 
as  the  defendant  alleged,  that  of  master  and 
servant ;  the  second  point  to  be  decided 
was  whether  the  whole  suit  was  barred  by 
limitation  ;  and  the  third  point  to  be  decided 
was  whether  any  of  the  particular  items  in 
the  accounts  was  barred. 

The  Moonsiff  decided  that  the  relation* 
ship  between  the  parties  was  that  of  part- 
ners, that  the  suit  was  not  barred  by  limita- 
tion, and  then  he  made  up  the  account 
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between  the  parties  giving  the  plaintifE  some- 
thing less  than  what  he  claimed. 

Both  the  parties  appealed,  and  the  Sub- 
ordinate Judge  has  given  a  judgment  in  this 
case  which  we  find  extremely  difficult  to 
understand.  He  does  not  seem  to  consider 
that  the  whole  suit  is  barred  by  limitation, 
and  he  expresses  no  opinion  whatever  as  to 
whether  or  not  he  agrees  with  the  Moonsiff 
in  his  finding  that  the  relationship  between 
the  parties  was  that  of  partners.  But 
because  he  considers  that  one  item  of  the 
accounts  was  barred  by  the  Law  of  Limitation, 
he  sets  aside  the  whole  decree  of  the  Moon- 
siff and  remands  the  whole  case  to  him  to  be 
re-tried.  Now,  even  supposing  that  the  Sub- 
ordinate Judge  was  right  in  finding  that  this 
item  in  the  accounts  was  barred,  still  he 
would  be  wrong  in  remanding  the  case.  The 
only  result  of  that  finding  would  have  been 
that  he  could  have  struck  that  item  out  of 
the  account  ;  and  then,  if  he  concurred  with 
the  Moonsiff  as  to  the  relationship  of  part- 
ners existing  between  the  parties,  he  could 
have  given  a  decree  accordingly. 

The  case  now  coming  up  here  in  special 
appeal,  it  is  contended  that  the  decision  of 
the  Subordinate  Judge  on  this  item  of  the 
accounts  was  wrong.  On  the  other^  hand, 
by  way  of  cross-appeal,  it  is  contended' by 
the  respondents  that  the  whole  suit  was 
barred.  Therefore  the  whole  question  raised 
in  the  first  Court  is  now  before  us. 

As  regards  the  question  whether  the  whole 
suit  is  barred  (which  is  perhaps  one  of  some 
nicety),  we  shall  follow  the  decision  of 
this  Court  reported  in  the  7th  Weekly 
Reporter,  page  36,  where  it  was  held  that  a 
suit  for  an  account  and  for  the  plaintiff's 
share  of  the  profits  after  an  admitted  dissolu- 
tion of  partnership  is  governed  by  the  limit- 
ation prescribed  by  clause  16,  section  i  of 
Act  XIV.  of  1859,  which  gives  six  years 
from  the  date  of  dissolution.  As  to  the  ap- 
plication of  the  Law  of  Limitation  to  the 
item  in  question,  the  facts  stand  thus : 
There  was  a  clause  in  the  agreement  by 
which  the  defendants,  who  were  working 
partners,  undertook  with  the  plaintiff,  who 
supplied  the  capital,  to  carry  on  a  busi- 
ness on  the  understanding  that  they  would 
be  liable  for  any  outstandings  in  re- 
spect of  goods  sold  on  credit.  And  the  Sub- 
ordinate Judge,  upon  a  decision  of  Her 
Majesty  in  Council,  reported  in  Volume  XVI. 
of  the  Weekly  Reporter,  page  35,  Privy 
Council  Rulings,  has  held  that  this  item  is 
barredi  because  (as  be  puts  it)  the  defendant, 


by  selling  goods  on  credit,  had  violated  the 
terms  of  their  contract,  and  that,  therefore, 
so  far  as  this  item  is  concerned,  this  is  a 
claim  for  a  breach  of  contract,  and  there- 
fore barred  by  clause  9,  section  i  of  Act 
XIV.  of  1859.  We  think  that  this  is  not  a 
right  view  of  the  case.  We  do  not  think 
that  this  can  be  treated  as  a  suit  for  breach 
of  contract.  We  think  that  all  that  the  par- 
ties intended  was  that,  when  the  accooBts 
should  be  made  up  in  respect  of  all  goods 
sold  on  credit,  it  should  be  taken  as  if  the 
defendants  had  received  payment  in  foil 
And  upon  that  view  of  the  transaction,  it 
does  not  appear  to  us  that  there  was  any 
cause  of  action  which  could  cause  the  Statoie 
of  Limitation  to  run  during  the  currency  of 
the  partnership.  It  seems  to  us  that  there 
was  no  cause  of  action  at  all  until  the  dis- 
solution of  partnership,  and  then  there  was 
but  one  cause  of  action,  namely,  for  an  ac- 
count of  the  profits  of  the  partnership  re- 
ceived by  the  defendant.  The  case  to  which 
the  Subordinate  Judge  has  referred  us  is 
one  of  a  totally  different  character.  That 
was  not  in  the  nature  of  a  suit  for  accounts, 
but  a  suit  by  a  principal  against  this  dd 
credere  agent  for  the  recovery  of  a  specified 
sum  of  money  due  on  a  bsllance  of  accoaoL 
The  agreement  between  the  parties  In  this 
case  merely  contains  a  clause  directing  the 
mode  in  which  the  accounts  between  the 
partners  were  to  be  made  up,  and  we  think 
clause  9  of  section  i  of  Act  XIV.  of  1859 
is  not  applicable,  and  therefore  the  wh<de 
case  falls  within  the  decision  in  the  7th 
Weekly  Reporter  referred  to  above. 

The  result  is  that  we  must  remand  the 
case  to  the  Subordinate  Judge  to  do  that 
which  he  ought  to  have  done  before,  namelfi 
to  determine  whether  or  not  he  agrees  with 
the  Moonsiff  in  thinking  that  the  relationship 
of  partners  exists  between  the  parties. 

We  may  also  remark  that,  even  if  the 
Subordinate  Judge  thought  it  necessary  ta 
remand  this  case,  it  was  his  duty  to  have 
remanded  it,  not  upon  any  such  general 
observation  as  he  has  made,  but  by  a  clear 
and  express  order,  either  laying  down  the 
issue  or  issues  to  be  determined,  or  pointing 
out  the  erroneous  procedure  of  the  first 
Court  in  coming  to  its  decision.  In  point  of 
fact,  however,  the  decision  of  the  Moonaff 
as  regards  the  law  is  right,  and  that  of  tha^ 
Subordinate  Judge  is  wrong. 
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The  13th  March  1873. 
Present: 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Registration— Possession— Act  XX.  of  1866, 

S.50. 

Case  No,  980  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan^  dated  the 
i8ih  April  i8j2,  reversing  a  decision  0^ 
the  Moonsiff  of  Radhanuggur,  dated  the 
6th  June  i8*ji, 

Soodha  Ram  Bhuttacharjee  (one  of  the 
Defendants),  Appellant^ 

versus 

Odhoy  Chunder  Banerjee  and  others 
(Plaintiffs),  Respondents. 

Baboo  Umbica  Churn  Banerjee  for 
Appellant. 

Baboo  Nil  Madhub  Sen  for  Respondents. 

>  Where  a  plaintiff  came  into  Court  upon  an  unreg^is- 
iiered  bond  nearly  twelve  years  after  its  execution,  and 
iWs  met  by  an  allegat^n  of  possession  under  a  deed  of 
i  tale  by  his  mortgagor : 

!  HsLD,  that  the  registered  deed  must  prevail  over  the 
l«Dr^stered  bond  with  reference  to  Act  XX.  of  1366, 
%  S^j  notwithstanding  the  mortgage-bond  was  executed 
fbefore  the  Act  came  into  operation,  the  principle  of  the 
^Kction  having  been  contained  in  the  previous  Acts 
ppX.  of  1843,  s.  2,  and  XVI.  of  1864,  s.  68. 

\  Markbyy  J, — The  plaintiff  in  this  case  sues 
1^)00  an  unregistered  bond  in  which  the  defend- 
ini  Krishto  Dhone  had  pledged,  as  security  for 
%  loan,  a  tank  called  Radha  Sair.  The  bond 
wrports  to  have  been  executed  on  the  9th 
[ojsto  1266.  The  defendant  did  not  appear, 
mgh  duly  summoned,  but  Soodha  Ram 
luttacharjee  appeared  and  asked  to  be 
fenade  a  party  to  the  suit,  alleging  that  he 
j*as  in  possession  of  the  tank  by  virtue  of  a 
feed  of  sale  executed  by  Krishto  Dhone  Hose 
po  the  4th  Srabun  1274,  and  duly  registered. 
I  The  first  Court  found  that  the  plaintiff's 
^nd  was  a  forged  document,  and  for  that 
l^sason  dismissed  the  suit  without  going  into 
fee  question  of  the  validity  of  the  deed  of 
We  propounded  by  Soodha  Ram. 
\ .  On  appeal,  the  Judge  held  that  the  bond 
fOU  genuine ;  he  also  held  that  the  deed  of 
ue  was  a  well-attested  deed,  and  that  the 
pond  did  not  interfere  with  it.  He  was  of 
pinion  that  Soodha  Ram  must  be  considered 
lo  have  bought  the  tank  encumbered  with 
the  mortgage;  and  that  the  registered  deed 
»f  sale  could  not  prevail  over  the  unregister- 


ed mortgage-bond.  His  order  is  not  clear, 
but  the  only  interpretation  to  be  put  upon  it 
is  that  he  gave  the  plaintiff  a  decree  for  the 
sum  due  confirming  his  right  as  mortgagee  of 
the  tank. 

Soodha  Ram  appeals,  and  it  is  urged  on 
his  behalf  that  the  Judge  is  wrong  in  holding 
that  the  registered  deed  of  sale  does  not 
prevail  over  the  unregistered  deed  of  mort- 
gage. There  can  be  no  doubt  that,  immedi- 
ately after  his  purchase,  Soodha  Ram  obtained 
possession  of  the  tank.  The  plaintiff  raised 
no  objection  to  the  change  of  possession. 
He  comes  into  Court  upon  an  unregistered 
bond  nearly  twelve  years  after  its  execution. 
He  is  met  by  an  allegation  of  possession 
under  a  registered  deed  of  sale  by  his  mort- 
gagor to  Soodha  Ram.  We  think  that  there 
can  be  no  doubt  that  the  registered  deed  of 
sale  must  prevail  over  the  unregistered 
mortgage-deed.  The  question  is  governed 
by  section  50  of  Act  XX.  of  1866.  That 
section  provides  that  **  every  instrument  of 
"  the  kinds  mentioned  in  clauses  i ,  2,  and  3  of 
''section  18  shall,  if  duly  registered,  take 
"  effect  as  regards  property  comprised  there- 
"  in  against  every  unregistered  instrument' 
"  relating  to  the  same  property,  whether  such 
"  other  instrument  be  of  the  same  nature  as 
**  the  registered  instrument  or  not ;"  and  if 
it  applies,  then  the  plaintiff's  mortgage-bond 
being  unregistered  cannot  prevail  against  the 
defendant  Soodha  Ram's  purchase-deed, 
which,  though  of  later  date,  was  duly  registered. 
It  seems  to  us  to  be  a  reasonable  construction 
of  the  Act  that  it  does  apply  to  such  a  case. 
It  is  contended  that  it  does  not,  because  the 
mortgage-bond  was  executed  before  the  Act 
came  into  operation.  But  the  provisions  of 
this  section  are  not  new.  The  principle  of 
them  is  contained  in  the  previous  Acts  XIX.  of 
1843,  section  2,  and  XVI.  of  1864,  section 
68.  If  these  provisions  of  the  Registration 
Act  did  not  apply  to  instruments  previously 
executed,  the  law  of  registration  would  be 
full  of  anomalies,  and  titles  which  were  once 
secure  would  become  insecure  when  a  new 
Registration  Act  was  passed.  Had  it  been 
intended  that  these  provisions  should  not  be 
so  far  retrospective,  the  successive  Acts 
when  repealed  would  have  been  kept  in  force 
in  this  respect  as  to  documents  already 
executed.  When  Act  XIX.  of  1843  ^^s 
passed,  express  provision  was  made  that 
these  provisions  should  not  apply  to  docu- 
ments executed  before  a  certain  date.  No 
such  provision  is  contained  in  the  subsequent 
Acts.  But  the  explanation  of  section  50  in 
the    present   Act   (VIII.    of    1871)  clearly 
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assumes    that    the    Act    applies    to    deeds 
already  in  existence. 

The  respondent  hafis  relied  on  the  decision 
reported  in  lo  Weekly  Reporter,  page   65, 
but  that  case  is,  we  think,  distinguishable. 
Mr.  Justice  Macpherson  there  says  distinctly 
that,  *'  if  it  were  a  mere  question  as  to  which 
deed  was  to  be  given  effect  to,  the  plaintiff" 
(who  had  purchased  under  a  prior  unregistered 
bill  of  sale)  **  is  not  entitled  to  recover,"  i.e., 
to  recover  as  against  the  defendant  who  had 
purchased  under  a  subsequent  bill  of  sale 
which  had  been  duly  registered.     But  the 
learned  Judge  goes  on  to  show  that  the  first 
purchaser  had  been  eleven  years  in  posses- 
sion,  and   that,   therefore,  liis  position  was 
*'  far  stronger  than  if  he  were  seeking  pos* 
session  for  the  first  time  under  his  deed  of 
sale ;  and  the  question  is  not  merely  one  as 
to  the  effect  to  be  given  to  a  deed  as  against 
a  deed  of    later  date;"    and   Mr.    Justice 
Bayley  also  relies  on  the  fact  that  the  un- 
registered purchase  had  obtained  possession. 
The  principle  that  runs  through  this  and 
a  number  of  other  similar  cases  seems  to  be 
this,  that  non- registration  will  not  impair  the 
validity  of  a  deed  executed  in  good  faith, 
under  the  old  law  in  force  at  the  time  of 
execution    under    which    registration    was 
optional,   if  possession   had   actually  been 
acquired  and  enjoyed  before  the  execution  of 
the  second  deed. 

In  the  case  before  us  the  mortgagee  never 
had  possession.  The  mortgagor  sold  the 
property  to  the  defendant,  and  the  deed  of 
sale  was  duly  registered,  and  possession  was 
acquired  by  the  defendant.  Under  such  cir- 
cumstances, the  registered  deed  of  sale  must 
prevail  over  the  unregistered  mortgage,  and 
the  plaintiff  can  only  obtain  a  decree  for 
money  lent  against  Krishto  Dhone  Hose. 

We  observe  the  Judge  has  said  that  the 
grounds  of  the  Moonsiff's  judgment  are  mere 
conjectures,  and  that  his  reasons  are  frivolous. 
We  are  wholly  unable  to  concur  in  that 
observation.  We  think  that  they  were 
worthy  of  the  Judge's  most  careful  consider- 
ation. 

No  decree  has  been  drawn  up  by  the 
Judge  in  this  case,  except  that  the  "  appeal 
is  decreed;"  a  decree  which  it  would  have 
been  impossible  for  the  plaintiff  to  execute. 
As,  however,  the  judgment  is  wrong  in  point 
of  law,  we  set  aside  the  decree  of  the  Lower 
Appellate  Court,  and  direct  that  the  plaintiff 
do  have  a  personal  decree  against  the  defend- 
ant Krishto  Dhone  for  the  sum  of  Rs.  99-1-8, 
with  interest  at  5  per  cent,  from  this  date 
until  payment,  and  that  the  suit  so  far  as  it 


seeks  to  render  the  property  purchased  by 
the  defendant  Soodha  Ram  liable  under  the 
mortgage-bond  executed  by  Krishto  Dhone 
in  the  year  1266  B.  S.  he  dismissed,  and 
that  the  plaintiff  do  pay  to  the  defendant 
Soodha  Ram  his  costs  in  this  Court  and  the 
Courts  below. 


The  15th  March  1873. 

Present : 

The  Hon'ble  Dwarkanath  Mitter  and  E.  G, 

Birch,  Judges. 

Act  VIII.  (B.  C )  of  1869,  s.  37~MeAsiireiiieiit 

Case  No.  866  of  1872. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Midnapore^  dated  the  i^ 
March  i8y2y  reversing  a  decision  of  tht 
Additional  Sudder  Moonsiff  of  that  Dis- 
trict, dated  the  2nd  September  1871. 

Santee  Ram  Pan j ah  and  others  (Plaintiffs), 

Appellants, 

versus 

Bykunt  Parya  and  othe*  (Defendants), 

Respondents. 

Baboo  Bhyrub  Chunder  Banerjee  for 

Appellants. 

Baboo  Jadub  Chunder  Seal  for 
Respondents. 

The  principle  laid  down  in  the  decisions  in  16  W.  fLfj 
p.  126,  and  iS  W.  R.,  p.  333,  via,,  that  a  mefn 
shareholder  could  not  apply  for  measurement,  was  hdij 
to  be  equally  applicable  to  a  suit  for  measurement 
land  under  Act  VIII.  (B.  C.)  of  1869,  s.  37. 

Mitter,  J. — In  this  special  appeal 
think  we  are  bound  to  follow  the  princi] 
laid  down  in  the  decisions  reported  in 
126,  Volume  XVI.,  and  in  page  332,  Volm 
XVIII.  of  the  Weekly  Reporter.  It 
been  argued  that  these  were  cases  decid< 
with  special  reference  to  the  provisions 
section  10,  Act  VI.  of  1862,  and  section  3I 
Act  VIII.  of  1869  of  the  Bengal  CounciLi 
But  the  principle  of  those  decisions  appeaisj 
to  be  equally  applicable  to  a  case  like 
present,  which  is  brought  under  section  37I 
of  the  last-mentioned  Act.  The  same  w< 
"  proprietor  of  the  estate  or  tenure  "  y 
occur  in  section  38  also  occur  in  section  x\ 
and  as  it  is  by  section  25  that  ''  the  right 
measure,"  referred  to  in  section  37,  is  to 
determined,  the  distinction  relied  upon  by 
appellant  must  necessarily  fall  to  the  groi 

We  reject  th«  special  appeal  with  costs. 
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The  17th  March  1875. 
Presenl : 

Tbe  Hon'ble  Louis  S.  Jackson  and  Dwarkn- 
nath  Milter,  Judges, 

Loans^Secttrity—  Decree. 

Case  No.  10  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  Twenty  four  Per  gun- 
nahSy  dated  the  2nd  August  1872,  re» 
versing  an  order  of  the  Moonsiff  of 
Diamond  Harbour ^  dated  the  rst  June 
1872. 

KaleePershati  Singh  Nundee  (Decree-holder), 

Appellant, 

versus 

Raye  Kishoree  Dossee  (Judgment-debtor), 

Respondent. 

Saboo  Bhawanee  Churn  Dutt  for  Appellant. 

Baboo  Mohendro  Lall  Milter  for 
Respondent. 

I  lo  a  suit  to  recover  kioney  which  had  been  lent  on 
|be  security  of  a  mortgage  upon  certain  immoveable 
Hoperty,  the  first  Court  gave  a  decree  for  payment  of 
ne  amount  claimed  with  costs  and  interests,  and  for  re- 
covery of  the  same  by  sale  of  the  property  pledffed  : 
;  Held,  that  the  decree  did  not  limit  plaintiff's  right  to 
Ptaover  the  money  only  by  sale  of  the  property  in  ques- 
9m  ;  and  that  defendant's  pergonal  liability  arose  on 
iKoeipt  of  the  money,  the  mortgage  merely  giving  ad- 
|l&Mial  security. 

:  Jactuofti  J. — ^This  case  appears  to  us  to  be 
pry  clear.  Tbe  plaintiff  lent  money  to  the 
ibfendant,  and  obtained,  by  way  of  security 
|k  the  loan,  a  mortgage  upon  certain  im- 
veable  property  of  the  defendant.  He 
n  broaght  a  suit  to  recover  the  money,  and 
e  a  special  prayer  in  the  suit  that  the 
iperty  pledged  be  made  liable  to  satisfy 
claim.  Thereupon,  the  Moonsiff's  Court 
Are  a  decree  to  plaintiff  in  these  terms  : — 

J.^  oiT^iw^nr  f^f55  irrci^  cw^t?  ^c^  w^  i^t^r 

f^  ^Vf\  ^^rr^  ^  "  I  that  is  to  say,  that 

re  be  a  judgment  against  the  defendant  to 
the  amount  sued  for  with  costs  and  interest 
le  rate  of  one  per  cent,  per  mensem,  and, 
ler,  that  the  amount  be  recovered  by  sale 
property  pledged.  The  Judge  Con- 
ors the  decree  to  limit  the  plaintiff's  right 
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to  recover  the  money  only  by  sale  of  the 
property  in  question,  and  it  is  contended 
before  us  for  the  respondent  that  this  is  the 
true  cSeaning  of  the  decree,  as  the  mortgage* 
bond  said  nothing  as  to  the  defendant's  per- 
sonal liability  to  pay  the  money. 

It  appears  to  us  that  no  express  stipula- 
tion to  that  effect  was  necessary,  and  that  the 
defendant's  per3onal  liability  arose  as  soon 
as  she  received  the  money  from  the  plaintiff, 
the  mortgage  merely  giving  the  latter  an 
additional  security  in  the  shape  of  the  pledged 
property.  The  decree  accordingly  directed 
quite  properly  that  the  amount  claimed  be 
recovered  from  the  defendant. 

The  order  of  the  Lower  Appellate  Coart 
must  be  set  aside,  and  plaintiff  will  be  en- 
titled to  proceed  with  the  execution.  The 
plaintiff  will  get  his  costs,  Rs.  3a,  in  this 
Court. 


The  17th  March  1873. 

Present  : 

Tbe  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

Remand— Act  VIII.  of  1850,  t.  351— Itsaet— 
Appeal— Jnriscuctioii. 

Case  No.  386  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Chittagong,  dated 
the  gth  December  iSyi,  reversing  a  deci- 
sion of  the  Moonsiff  of  Raojan,  dated  the 
ijth  May  r8yi, 

Bodun  Burooah  (Plaintiff),  Appellanty 

versus 

Abdool  Gunny  and  others  (Defendants), 

Respondents. 

Baboo  Aukhil  Chunder  Sen  for  Appellant. 

No  one  for  Respondents. 

A  Subordinate  Judge  in  appeal,  having  framed  an 
issue,  remanded  the  case  under  s.  351,  Code  of  Civil 
Procedure,  to  the  first  Court  for  trial  thereof ;  but 
instead  of  directing  that  the  findmg  should  be  returned 
to  his  own  Court,  he  directed  the  Moonsiff  to  give 
plaintiff  a  decree  in  accordance  with  the  finding  at 
which  he  might  arrive.  The  Moonsiff  having  decided 
the  case  accordingly,  it  went  up  in  appeal  before  the 
Additional  Judge  : 

Hkld,  that  the  proper  course  for  the  Additional 
Judge  was  simply  to  confine  himself  to  considering 
whether  the  decision  of  tne  Court  below  on  the  issue 
directed  was  correct  or  not ;  he  Jiad  no  power  to  go  be- 
hind the  order  of  the  Subordinate  Judge  on  the  previ- 
ous occasion. 

Jackson,  J. — The  decision  of  the  Lower 
Appellate  Court  is  eiroueoub.  The  Moonsiff, 
in  his  judgment  of  the  13th  May  1871,  after 
an  order  of  remand  by  the  S«bordinate  J  udge. 
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remarked  that  the  only  issue  for  trial  was 
"  what  are  the  respective  shares  of  the  mort- 
"  gagor  Hashmtit  Ali  and  the  other  defendants 
"in  the  disputed  land/'  and  this  issue  slccord- 
*'  ingly  he  determines.  The  case  going  again 
"  in  appeal,  the  Additional  Judge  states  :  ''I 
*'  think  that  this  decision  is  incomplete,  and 
*'  upoki  the  pohit  upon  which  I  think  it  incom- 
'*  pkte  the  respondent  urges  that  he  could 
"  have  produced  more  evidence  before  the 
^  lower  Court  had  he  not  deemed  it  unne- 
**  cessary.  The  case  will  therefore  have  to  be 
"  remanded."  He  goes  on  to  say  :  "  The 
''lo'wer  Court  has,  in  its  decision,  expressed 
''  its  inability  to  take  up  at  ail  the  question 
''of  *  wuqf '  on  account  of  the  Appellate  Court 
■"  havhig  previously  determined  it,  and  the 
«*  I  lower  Court  would  be  right  had  the  AppeU 
**  late  Court  fixed  an  issue  or  issues  and  return- 
"  ed  the  record  under  section  354/'  and  he 
points  out  that  the  remand  was  under  section 
351.  There  is  no  doubt  that  the  order  of  the 
Subordinate  Judge  at  the  first  hearing  of  the 
appeal  was  not  quite  in  accordance  with  the 
law.  He  did,  we  think,  dispose  of  the  question 
as  to  wuqf,  but  considered  that  the  framing 
of  an  issue  as  to  the  shares  and  a  finding  on 
that  issue  was  necessary.  He  therefore  made 
an  order  of  that  kind  ;  but  instead  of  direct- 
ing that  the  finding  should  be  returned  to  his 
own  Court,  he  directed  the  Moonsif!  to  give 
plaintiff  a  decree  in  accordance  with  the 
finding  at  which  he  might  arrive  on  the 
Issue  then  directed.  That  being  so,  the 
Additional  Judge  in  the  present  judgment 
was,  we  think,  wrong.  He  ought  simply  to 
have  confined  himself  to  considering  whether 
the  decision  of  the  Court  below  on  the  issue 
directed  was  correct  or  not.  He  had  no 
power  to  go  behind  the  order  of  the  Subor- 
dinate Judge  on  the  previous  occasion.  The 
case  must  accordingly  go  back. 


The  17th  March  1873. 

Prtsent  : 

The  Hon'ble  Louis  S.  Jackson  and  Dwar- 
kanath  Mitter,  Judges. 

Possession— Title— Limitation— Admissions. 

Case  No.  391  of  1872. 

Special  Appeal  from   a  decision  passed  by 
the     Officiating    Subordinate    Judge     of 
Vhlttagong,    dated   the    14th    September 
i8*Ji^  affirming  a  decision  of  the  Moon- 
siff  of  Deangy   dated  the    24th   January 


Sbaik  Ozeer  Ali  and  another  (Defendants), 

Appellants, 

versus 

Shaik  Mukbool  Ali  and  others  (Plaintifis), 

RespondentSn 

Baboo  Aukhil  Chunder  Sen  for  Appellants. 

Mr,  R,  E,  Twidale  for  Respondents. 

In  a  suit  for  confirmation  6f  possession  by  dedaMioi 
of  title,  HFLD  that  it  was  not  sufficient  for  the  piaittib 
to  show  that  possession  was  with  them  ;  they  Mit 
bound  to  make  out  their  title ;  and  that,  in  respect  toa, 
portion  of  the  land,  which  defendants  admtttei^  tdl 
in  possession,  the  plea  of  limitation  could  not  be  iwil* 
ed  by  the  plaintiffs  adniittini^  that  the  defeoduft 
were  their  tenants. 

Jackson,  J, — It  appears  to  us  that  the  ded: 
sions  of  the  Lower  Appellate  Court  and 
the   Court   of    first  instance   are  enoi 
upon  the  two  grounds  argued  in  this  spe 
appeal,  firstly,  that  as  to  a  portion  of 
land  which  the  defendants  admiitedlv  bok) 
possession,   and  in   respect  of    which  ih 
plead  limitation,  the  Courts  below  were 
warranted  in  holding  that  limitation  is  a 
ed  by  the  plaintiffs'  admission  thai  the  def 
ants  were   their   tenants!     If,    indeed, 
plaintiffs  could  prove  their  allegation,  tl 
would  be  no  adverse  holding,  and  coi 
quently  no  limitation  ;  but  it  appears  thati 
plaintiffs  had  no   evidence   on    this 
Therefore  the  defendants'  plea  on  this 
of  the  case  is  valid. 

On  the  second  point,  viz,,  as  to  plot  No. 
the  defendants  show  that  the  land  comp 
in  that  plot  was  settled  with  them  bj 
Government  in  December  1 868.     The , 
iffs  rely  on  possession,  which,  in  the  opini 
of  the  Lower  Appellate  Court,  is  shown  u> 
with  the  plaintiffs,  notwithstanding  the 
ment.     This  will  not  suffice,  regard 
had  to  the  nature  of  the  suit  and  the 
which  the  plaintiffs  sought.    They  asked 
for  possession,  but  for  coofirmatioa  of  it 
declaration  of  their  title,  and  their  suit 
declaration  of  title  cannot  succeed,  utaless 
make  out  that  title  of  which  there  is  no 
dence  in  the  present  case.     The  plaind 
entire  suit  therefore  ought  to  have  been 
missed.    The  judgments  of  both  the  loM 
Courts  are  set  aside,  and  the  plaintiffs' 
dismissed  with  ail  costs. 
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The  24th  March  1873. 

Present: 

The  Hon'ble  J.  B.  Phear  and  W.  Ainriie, 

Judges, 

m 

Sale  for  Arrears  of  Revenue— Junsdiction— Act 
XI.  of  1859— Irregularities. 

Case  No.  599  of  1872. 

Special  Appeal  from  a  decision  passed  by  the. 
Subordinate  Jud^e  of  Tirhoot,  dated  the 
2ist  December  tSyij  affirming  a  decision 
of  the  Moontiff  of  Taj  pore,  dated  the 
26th  July  i8yr. 

Httsst.  Luleeta  Kooer  and  others  (PlaintifiFs), 

A  ppellantSj 

versus 

I       The  Collector  of  Tirhool  and  others 
(Defendants),  Respondents, 

Baboos  Nil  Madhub  Bose  and  Kalee 
Prosunno  Dutt  for  Appellants. 

Ur,  A.  F,  Lingham  and   Baboos    Unnoda 
Fershad   Banerjee  and   larucknath  Palit 
.   for  Respondents. 

V\Vk  a  sale  for  arrears  of  Gavernmcnt  revenue,  a  Col- 
pRtar  need  not  specify  the  kists  in  respect  of  which  the 
Ipears  have  accrued;  his  doing^  so  does  not  hinder  a 
KSyil  Court  from  going  into  the  inquiry  whether  arrears 
pisted'in  respect  of  those  kists. 
k^A  sale  under  Act  XI.  of  1859  may  not  be  set  aside  on 
Ke  ^und  of  irregularity  in  the  issue  of  notices,  unless 
■iKrh  irregularity  is  shown  to  have  caused  loss  or  damage 
|i»  the  defaulter. 

I   Phear y  J. — We  do  not  think  that  any  good 

rmnd  of  special  appeal  has  been  established 
this  case. 
}  TfaiQ  first  objection  raised  by  the  appellant 
k  to  the  effect  that,  inasmuch  as  the  Coi- 
Ibctor  specified  the  kists  in  respect  of.  which 
Hie  arrears  had  accrued,  the  Court  ought  to 
lave  confined  itself  to  the  inquiry  whether 
^se  particular  arrears  existed  or  not. 
^  We  think  that  this  is  not  a  valid  ground  of 
Objection.  Clearly,  the  Collector  need  not 
Rave  specified  the  arrears,  unless  he  had  so 
iihosen,  and  the  fact  that  he  did  so  does  not 
Kmit  the  ground  upon  which  the  sale  can  be 
defended. 

\f  And  the.  second  ground  of  special  appeal, 
^faich  is  somewhat  connected  with  the  first, 
b  to  the  effect  that  the  lotbundee  which 
specified  the  arrears  also  stated  that  there 
^re  no  arrears  in  respect  of  the  kists  of  the 
preceding  year.  Therefore,  the  Court  ought 
not  to  have  gone  into  the  inquiry  whether 
hi  fact  there  were  arrears  in  respect  of  those 


kists.  The  reason  why  we  think  this  ground 
is  not  a  good  one  is  the  same  which  we  have 
just  given  in  regard  to  the  first,  namely,  that 
the  lotbundee  specification  was  unnecessary 
on  the  part  of  the  Collector,  and  could  not  be 
conclusive  for  either  party.  The  truth  is  that 
in  this  case  the  appellant  himself  sought  to 
show  that  the  arrears  for  the  first  half  of  1 175 
mentioned  in  this  lotbundee  were  wrong  : 
that  in  fact  there  were  no  such  arrears.  It 
seems  to  us  that  the  Government  is  just  as 
much  entitled  to  show  that  the  other  state- 
ment  which  appears  in  the  same  paper,  ns^e- 
iy,  that  there  were  no  arrears  of  the  kists 
of  1274,  is  also  incorrect. 

The  last  objection  made  on  special  appeal 
is  that  the  lower  Court  has  not  tried  wbe*. 
ther  the  prescribed  notifications  under  Act' 
XI.  of  1859  had  been  properly  issued.  The 
Court  has,  we  think,  to  some  extent  tried, 
that  question.  But  there  seems  to  be  a  fatal 
objection  10  our  allovtring  this  matter  of^ 
complaint,  namely,  that  the  appellant  has  not 
attempted  to  show  that,  if  there  W3$  anj^  such 
irregularity*  as  that  which  he  now  alleges, 
that  irregularity  so  c^rated  as  to  cause  any' 
loss  to  himself.  We  understand  that  there  is* 
no  evidence  on  the  record  to  show  that  he  was 
damaged  at  the  sale  by  reason  of*  any  parti^. 
cular  irregularity  having  occurred  in-  the^ 
matter  of  these  notices. 

We  have  already  held  that  the  objection  to* 
the  plea  of  limitation  was  a  good  one-;  but, 
inasmuch  as  the  other  objections  bearing  oor 
the  merits  of  the  case  cannot,  in  our  opinioB> 
be  sustained,  the  appeal  must  be  dismissed 
with  costs. 

There  will  be  two  sets  of  costs  for  th& 
two  sets  of  respondents. 


The  24th  March  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.    Ainslie, 

Judges, 

Rent-suit  against  Shareholder— Onus  Pro-. 
bandi—Intenrenor— Decision  without  Jaris- 
diction — Evidence. 

Case  No.  640  of  1872, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  joih: 
December  i8yi,  affirming  a  decision  of 
the  Moonsiff  of  'lajpore,  dated  the  2gth 
July  J8^r. 
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Sookram  Misscr  (Defendant),  Appellant y 

versus 

W.  Crowdy  (Plaintiff),  Respondent. 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

Baboo  Umbika  Churn  Banerjee  for  Res- 
pondent. 

Where,  under  a  ticca  pottah  granted  to  him  by  several 
sh&reholderS|  plaintiff  claimed  flie  share  of  rent  said  to  be 
due  to  him  by  defendant  (another  shareholder)  in  res- 
pect of  the  occupation  of  a  certain  quantity  of  the 
zeraet  land  which  constituted  the  holding  of  the  com- 
bined shareholders,  and  the  defendant  objected  that  the 
plaintiff's  share  was  less  than  what  he  stated  it  to  be  : 

Hbld,  that  the  burden  of  proving  the  extent  of  his 
share  lay  on  the  plaintiff.  In  such  a  case,  even  a  ryot 
resisting  the  ckim  of  a  shareholder  to  rent  would  be 
eprtitledt  if  he  had  good  reason  to  do  so,  to  make  the 
plaintiff  prove  the  amount  of  his  share ;  and  the  only 
ontisQiti  ah  intervenor  would  be  to  prove  bond-fide  posses- 
sion. 

A  decision  set  aside  by  a  superior  Court,  as  made 
without  jurisdiction  cannot  have  any  probative  force 
whatever  between  the  parties. 

Phear,  J. — It  was  no  doubt  a  melancholy 
task  for  a  Court  which  had  to  judge  of  facts 
to  be  called  upon  to  come  to  a  determination 
of  fact  upon  such  material  as  this  record 
is  made  up  of.  But  still  we  think  that  the 
judgment  of  the  Lower  Appellate  Court  might 
certainly  have  been  more  perspicuous  than  it 
is.  As  far  as  we  understand  the  case,  the 
plaintiff  claims,  under  a  ticca  pottah  granted 
\^  him  by  5  or  6  out  of  several  shareholders, 
tbe  share  of  the  rent  which  is  said  to  be  due 
t;o  him  from  the  defendant,  another  share- 
bolder,  in  respect  of  the  occupation  of  a 
certain  quantity  of  the  zeraet  land  which 
constitutes  the  holding  of  combined  share- 
holders. 

The  first  objection  that  the  defendant  makes 
is  that  the  plaintiff's  share  in  the  estate  is 
less  than  what  he  states  it  to  be.  And  the 
Judge  says  :  **  With  regard  to  the  first  ob- 
jection, which  contends  that  the  plaintiff's 
share  is  less  than  he  states  it  to  be,  I  have 
only  to  say  that  the  defendant  has  failed  to 
show  what  plaintiff's  share  really  was,  or  how 
it  is  less  than  the  plaintiff  makes  it  out  to  be.". 

This  seems  to  be  a  somewhat  strange  mode 
of  approaching  the  question,  because  appa- 
rently the  burden  of  proving  the  affirmative  of 
this  question  lay  upon  the  plaintiff.  We  see 
nothing  in  the  case  which  should  induce  us 
to  think  that  the  burden  of  disproving  the 
plaintiff's  allegation  lay  on  the  defendant, 
rather  than  that  the  burden  of  proving  the 
affirmative  of  it  lay  on  the  plaintiff. 

The  Judge  goes  on  to  say  :  "  The  defend- 
"  ant  had  full  opportunity  to  prove  this,  and 


"  he  should  have  done  so,  as  the  matter  of 
"  proofs  lay  with  him  (though  it  may  be  said 
"  it  lay  with  the  plaintiff)."  We  confess  that 
we  have  been  quite  unable  to  understand 
this  passage.  Then  the  Judge  says  :  ''See- 
"  ing  that  his  statement  was  not  of  snch  a 
"  character  as  to  throw  the  onus  of«  proof  oa 
"the  plaintiff  with  reference  to  Act  X-el 
"  1859,  he  had  no  right  to  dispute  the 
"share,  for,  under  section  77  of  that  Act, 
*•  only  an  intervenor  who  had  been  injured 
"  could  object,  a  ryot  having  no  right  » 
"  do  so." 

It  appears  to  us  that  the  Judge  must  ba^ 
been  under  some  misapprehension  even  as  » 
what  the  case  would  have  been  if  the  proceed* 
ings  had  been  taken  under  the  provisions  of 

Act  X.  of  1859.  ^  O'ot  ^^o»  ***  ^^^^  ^^^^^ 
as  this,  is  resisting  the  claim  of  a  shajpeholder 
to  rent,  is,  we  apprehend,  entitled,  if  he  has 
good  reason  to  do  so,  to  make  the  plaintiff 
prove  that  which  he  alleges  is  the  amouil 
of  his  share.  Of  course,  if  the  plaiofiC 
comes  into  Court  with  any  evidence  whick 
amounts  to  an  admission  on  the  part  of  the 
ryot  of  the  extent  of  his  share,  there  is 
an  end  of  the  matter  on  his  side,  and  the 
onus  is  shifted  The  Judge  remarks:  "  la 
'*  such  cases  the  onus  would  lie  on  the  inter- 
**  venor.  "  In  such  cases,  however,  we  ap* 
prebend  the  onus  which  would  lie  upon  the 
intervenor  would  be  merely  the  onus  dL^ 
proving  that  he  was  in  bond -fide  posses* 
sion.  He  would,  in  truth,  have  nothing  tt 
do  with  the  question  as  to  the  amount  of 
the  plaintiff's  share,  except  so  far  as  ft 
might  be  involved  in  the  question  as  to 
possession  and  enjoyment. 

The  Judge  then  goes  on  to  say :  "  As 
"  section  77  has  been  omitted  in  Act  VIII.  of 
**  1869,  it  is  difficult  now  for  a  ryot  » 
"  object —  but  it  would  be  unfair  not  to  giw 
"  him  a  fair  chance.  I  have,  therefore,  allowJ 
"  ed  him  to  object,  placing  him  in  the  posi* 
"  tion  of  an  intervenor,  making  the  onus  < 
"  proof  rest  on  him.'* 

We  thus  come,  it  seems,  to  the  reasoa 
which  induced  the  Judge  of  ihe  Lower 
Appellate  Court  to  think  that  the  burden  ^ 
proving  the  affirmative  of  the  plainliff's  case 
lay  upon  the  defendant.  We  are  bound  te^ 
say  that  we  think  his  reasoning  is  insuffi* 
cient.  It  appears  to  us  distinctly  that  ft 
lay  upon  the  plaintiff  in  this  suit,  in  sup* 
port  of  the  allegations  which  he  made' 
relative  to  his  cause  of  action,  to  prove  thft; 
extent  of  bis  share,  unless  the  defenda* 
admitted  it  to  be  that  which  he  (the  plaiitfifi)  j 
alleged;  but,  as  we  have  already  said,  thei 
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tst  objection  which  the  defendant  made 
tis  an  objection  to  the  correctness  of  this 
Delation. 

'The  Lower  Appellate  Court  next  deals 
«h  the  evidence  of  the  defendant  bearing 
pon  this  point.  It  says  :  '*  He  has  only 
cited  two  witnesses,  who  merely  state  that 
Iplaintiff  holds  a  7  annas  3  gundahs  share  in 
licca  belonging  to  Sheeboo  Misser;  they 
;do  not  say  how  they  obtained  this  informa- 
;^k>n,  which  is,  moreover,  far  too  general. 
iHe  failed  to  cite  any  other  shareholders  as 
a  witness,  nor  did  he  call  for  any  jumma- 
ibondees  from  them,  or  prove  by  the  evi- 
lieace  of  ryots  that  the  plaintiff  only  col- 
lected rents  for  a  7  annas  3  gundahs  share. 
lUnder  these  circumstances,  I  consider  that 
JOB  that  point  defendant  has  tailed  to  substan- 
tiate the  objections  urged. 

^Next,  with  regard  to  plaintiff's  proof, 
I  would  observe  that  he  files  a  Moonsiff's 
lllecision  dated  6th  June  1868  (alluded  to 
!VS)ove)  to  prove  his  possession  of  a  9  annas 
[9  gundahs  share. 

i^'On  appeal  against  that  order,  defendant 
jOmitted  to  raise  any  objections  against 
;the  share ;  his  vakeel  too  urged  that  that 
decision  had  been  reversed,  and  that  it 
ifaould  not  be  accepted  as  proof." 

I 

It  was  the  fact  that  this  decision  was 
kersed  ;  but  it  was  not  merely  reversed, 
hras  set  aside  as  having  been  the  decision 
[.a  Court  not  having  jurisdiction  to  enter- 
p  and  determine  the  matter  in  the  suit, 
pe  Judge  proceeds :  "  I  cannot  consider 
^t  decision  as  full  proof,  though  it  may 
ibe  of  use  to  the  plaintiff,  for  the  defendant 
by  his  silence  on  that  point  acknowledges 
ks  correctness." 

[A  decision,  which  is  no  decision  at  all, 
Ibch  has  been  set  aside  by  a  superior  Court 
i  the  ground  that  it  was  passed  without 
bisdiction,  cannot  be  considered  to  have 
fg  probative  force  whatever  between  the 
Irtiss.  It  is  true  that  silence  on  .the  part 
la  defendant  during  the  (rial  of  a  case  in 
q^d  to  any  matter  brought  against  him  in 
n  course  of  the  case  might  possibly  be 
|:9ome  value  afterwards  irrespective  of  the 
Icree,  as  amounting  to  an  admission  on 
|i  part  tha:  that  which  was  alleged,  and 
Ikh  regard  to  which  he  had  kept  silence, 
true.  But  we  need  not  hardly  say  that 
is  a  very  different  thing  from  the  use 
h  the  Judge  makes  of  the  decree  itself. 
judge  goes  on  to  say  : — 
^Besides  this  the  plaintiff  has  cited  a 
•^dtwaree  and  several  witnesses  to  prove 


"that  he  has  collected  rents  for  the  share 
"  which  be  states  he  holds." 

That  must  mean,  if  it  means  any  thing, 
that  he  had  collected  rents  in  respect  of  the 
same  share  from  other  ryots,  for  it  is  admit- 
ted in  this  case  that  no  rents  have  been  col- 
lected by  the  plaintiff  from  the  present  defend- 
ant at  any. time. 

Then  the  Judge  says  :  "  1  find  there  is  a 
"decision  of  the  Zillah  Judge,  dated  7th 
*'  June  1 870,  in  a  case  brought  against  another 
"defendant  holding  a  similar  share.  That 
"  suit  being  exactly  like  the  one  under  con- 
"  sideration  helps  to  assist  the  plaintiff,  for  the 
"  plaintiff  in  that  case  got  a  decree  in  accord- 
"ance  with  the  share  he  ^ stated.  It  may  be 
*'  urged  that  the  defendant  being  no  party 
"  to  that  suit  is  not  bound  by  it,  no  more  he 
"is.  1  merely  say  that  it  is  unnecessary  for 
"a  malik  to  prove  his  share  before  every 
'*  ryot,  that  fact  being  once  proved  is  enough, 
"  and  will  always  stand  good  in  suit  against 
"  any  of  his  ryots.  This  decides  his  share 
"  to  be  what  it  is." 

So  that  it  seems  that  the  Judge,  after 
stating  very  correctly  that  the  defendant  was 
not  bound  by  that  decision,  he  having  been 
no  party  to  it,  goes  on  to  determine  the  case 
upon  the  ground  that  he  was  bound  by  it, 
because  the  malik,  having  once  established 
his  share  in  a  former  suit  against  another 
person,  is  not  obliged  to  establish  the  same 
against  every  one  of  his  ryots  ;  it  stands 
good  against  any  of  his  ryots  including 
therefore  the  present  defendant. 

And  the  Judge  concludes  :  "And  the 
"  defendant's  objections  are  worthless,  and 
"  merely  urged  to  bar  some  of  the  years  for 
"  which  rent  is  claimed." 

It  is  quite  clear  without  any  further  dis- 
cussion that  the  Judge  has  committed  error 
in  passing  to  his  conclusion  in  the  way  in 
which  he  has  done,  namely,  his  conclusion 
that  the  issue  relative  to  the  amount  of  the 
plaintiff's  share  was  made  out  as  between 
the  plaintiff  and  the  defendant  in  the  way 
which  he  traced  out.  No  part  of  the  mate- 
rial to  which  the  Judge  refers,  whether 
afforded  on  the  side  of  the  plaintiff  or  on  the 
side  of  the  defendant,  appears  to  us  in  the 
slightest  degree  to  make  out  the  allegations 
of  the  plaintiff  on  this  head. 

It  has  been  urged  before  us  by  the  learned 
pleader  who  has  appeared  on  behalf  of  the 
respondent  that,  even  if  the  Judge's  decision 
cannot  be  upheld  upon  the  face  of  his  judg- 
ment, still  there  is  evidence  on  the  record 
which  is  sufficient  to  support  it ;  and  that,;  if 
that  is  so,  we  ought  not  here  on  special  appeal 
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to  disturb  it.  In  view  of  this  argument  we 
have  had  considerable  part  of  the  testimony 
of  the  witnesses  in  the  Court  below  read  to 
us.  So  far  as  we  can  understand  that  evi- 
dence,  none  of  it  goes  the  length  which -is 
necessary  in  order  to  prove  the  plaintiff's  case 
in  this  particular.  And  we  may  add  that  it 
seems  to  us  that  the  plaintiff  has  not  set  out 
on  the  right  road  to  obtain  success  of  any 
sort  in  this  litigation.  The  evidence  on  the 
record  appears  to  disclose  a  somewhat  com- 
pUcaied  relation  as  ^o  occupation  and  liability 
to  pay  rent  between  the  plaintiff  (or  rather 
his*  assignors)  and  the  other  shareholders. 
Even  if  he  had  succeeded  in  showing,  as  he 
does  not  seem  to  have  done,  what  is  the  ex- 
tent of  the  share  which  he  UUs  received  out  of 
his  assignor's  share  in  the  entire  holding,  he 
has  failed  utterly  in  showing,  in  truth  he 
ba&  hardly  made  any  effort  to  show,  how 
much  land  the  defendant  is  occup\  ing  in  ex- 
cess of  his  proper  share,  for  which  excess 
land  alone  he  would  be  liable  to  pay  rent  to 
his  co-sharers.  It  would  seem  thai  there  was 
some  recognized  amount  which  each  co- 
sharer  was  entitled  in  proportion  to  his  share 
to  occupy  without  payment  of  rent,  and  so 
he  would  only  be  liable  to  pay  rent  at  all 
when  he  occupied  in  excess  of  that  quantity ; 
and  further  he  would,  of  course,  be  only 
liable  to  pay  any  given  shareholder  in  actual 
money  the  difference  between  that  which  he 
was  liable  to  pay  and  that  which  he  was  en- 
titled to  receive.  None  of  these  matters 
seems  to  have  inquired  into  at  all  in  the  Court 
below,  and  we  hardly  see  how  they  could 
have  been  inquired  into  in  a  suit  which  has 
been  brought  in  the  shape  which  this  suit 
bears.  It  would  seem  to  be  almost  necessary 
that  all  the  parties  concerned  should  have 
been  brought  before  the  Court  in  one  suit 
before  their  respective  equities,  inter  se^  could 
be  determined. 

We  have  made  these  remarks  with  regard 
to  the  character  of  the  plaintiff's  claim  and 
the-  circumstances  under  which  the  suit  is 
brought,  in  order  to  show  that,  in  our  judg- 
ments, the  failure  of  the  plaintiff  to  prove  the 
particular  share  which  he  had  obtained  in  the 
property  was  merely  the  first  failure  in  a 
series  of  steps  which  he  must  take  before  he 
can  make  out  that  he  is  entitled  to  receive 
rent  from  the  defendant,  and  for  which  he  has 
made  no  preparation  whatever. 

This  being  so,  it  seems  to  us  that  there  is 
no  other  course  open  to  us  than  to  reverse 
the  decision  of  the  Court  below,  and  that, 
while  reversing  the  decision  of  the  Court 
below,  we  must  also  dismiss  the  plaintiff's 


suit  with  costs  in  all  the  Courts.     It  is 
less  to  send  back  the  case  for  any  foni 
proceedings  to  be  taken. 


The  25th  March  1873. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G.  Bii 

yudgei. 

Sale  of  Lakheraj  Land— Moknmiree  Ti 
Onus  Probandi — Presnmiitioii. 

Case  No.  797  of  1872. 

Special   Appeal  from  a  decision  passed 
the  Judge  of  Midnapore,  dated  the 
February    18^2,    affirming  a   decision 
the    Subordinate  Judge  of  thai  Dtstrk 
dated  th:  ^h  March  iSyo. 

Juggessur  Mookerjee  and  another  (Plaintift] 

Appellants^ 

versus 

Annund  Moyee  Dossee  and  others 
(Defendants),  Respondents. 

Baboo  Hem  Chunder  Banerjee  for 
Appellants. 

Baboos  Taruck  Nath  Sen  and  Sreenalk 
Doss  for  Respondents. 

Where  a  party   purchases  at  an  exectttioo<«afe 

rights  and  interests  oi  a  lakheraj  dar,  and  another  da 
a  mourosec  tenure  in  the  property  so  purcfaasedt 
claimant  is  bound  to  establish  nis  molcarniree  tide. 

If  the  latter  and  his  predecessors  have  been 
rents  from  the  ryots  for  a  considerable  number  <rf;, 
and  the  jumma  payable  to  the  lakherajdar  has  ail 
time  remained  unqhan^ed,  the  mourosee  rif^ht  ci ' 
may  be  presumed  to  exist,  although  claimant  ixMiy:! 
able  to  produce  his  pottah  to  that  effect. 

Markby  y  J. — In  this  case  the  District  ]\ 
considers  that  "  the  burden  of  proof  liesl 
upon  the  plaintiff."     But  this  is  not  so. 
plaintiff   purchased   at  an  auction-sale 
rights  and  interests  of  his  judgraent-d( 
Mahomed    Ali,    who   was    the   lakheraj^ 
and  the  defendant  claims  a  mourosee 
in  the  property  so  purchased  which  he 
establish. 

If,  however,  the  defendant  and  his  pi 
cessors  have  been  collecting  the  rents  fromi 
ryots  for  a  considerable  number  of  years, 
the  jumma  payable  to  the  lakherajdar 
during  all  thut  time,  remained  unchs 
the  District  Judge  will  be  at  liberty  to 
sume  therefrom  that  the  defendant  has 
mourosee  right  which  he  claims,  alt) 
may  not  be  able  to  produce  his  pottah  V> 
effect.    This  is  what  the  Subordinate  Ji 
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ppears  to  have  found  on  the  second  issue, 
pui  the  District  Judge  will  have  to  consider 
ibether  there  is  any  reason  for  disturbing 
^16  finding.  But  his  present  decision  in 
phich  he  requires  the  iakherajdar  to  prove 
ibas  possession  within  twelve  years  before 
ailing  upon  the  defendant  to  prove  his 
lokurniree  title  cannot  be  supported. 
I  The  ckse  will  be  remanded  to  the  District 
ndge  for  re-trial. 


The  25th  March  1873. 
,  Present : 

!fhe  Hon'ble  W.  Markby  and  E.  G.  Birch, 


\ 


Judges. 

6aie  for  Arrears—Deposit  by  third  Party- 
Liability  of  Proprietor. 

Case  No.  922  of  1872. 

fecial  Appeal  from  a  decision  passed  by  the 
Judge  of  West  Burdwan,  dated  the  a6th 
fehruary  J8y2,  reversing  a  decision  of  the 
Moonsiff  of  Kadhanuggury  dated  the  2^th 
May  i8yi, 

Khettur  Mohun  Banerjee  and  another 
(Defendants),  Appellants, 

versus 

Haradhun  Chatterjee  (Plaintiff), 
'  Respondent, 

ftioo  Bungshee  Dhur  Sen  for  Appellants. 

[     Baboo  Anund  Chunder  Ghossal  for 
-  Respondent. 


Kbinliff  purchased  at  an  exccution-saie  a  share  of 
fs  tenure  which  had  been  attached  on  account  of  a 
?y-decree.  Subsequently,  the  whole  tenure  was 
"^td  lor  saie  in  execution  of  a  decree  for  arrears 
Oa  applying*  to  the  Moonsiff,  he  was  told  that, 
\  deposited  the  whole  amount  due,  the  sale  would  be 
ed.  He  did  so  and  prevented  the  sale.  He  now 
'K  to  recover  the  amount  deposited  : 
Ikld,  that  the  payment  was  neither  officious  nor 
mtary  ;  and  that  K,  who  had  enjoyed  the  profits  of 
Jand,  was  equitably  liable  for  the  sum  paid  to  save 
MND  iale. 

:  ArM,^.— The  plaintiff  Haradhun  Chatter- 
purchased  benamee,   at    an  execution- 
x)n  the  3rd  July  i868,  10  beeghas  of 
defendant    Khettur     Mohun's    tenure 
hed,  and  put  up  to  sale  at  the  instance 
kho  Monee,  who  held  a  money-decree 
X  Khettur  Mohun.     Subsequently,   in 
uijon   of  a   decree  for  arrears  of  rent 
ned  by  the2emindar  on  the  22nd  August 
ijtbe  same  year,   the  whole  of  Khettur 


Mohun's  tenure  was  attached  and  advertised 
for  sale.  In  the  lotbundee  the  tenure,  was 
divided  into  several  plots.  Plaintiff  applied 
to  the  Moonsiff  to  sell  the  whole  tenure,  or  to 
let  him  deposit  the  amount  due  and  stay  the 
sale.  An  order  was  passed  to  the  effect 
that,  if  he  deposited  the  whole  amount  due, 
sale  would  be  stayed.  Upon  this  order  the 
plaintiff  deposited  the  whole  amount  due  and 
prevented  tne  sale.  He  now  sues  to  recover 
from  Khettur  Mohun  the  amount  he  has 
deposited. 

It  is  urged  before  us  that  the  an  ears  of 
rent  accrued  upon  the  tenure  prior  to  the 
plaintiff's  purchase,  and  that  the  portion  of 
the  tenure  purchased  by  the  plaintiff  could 
not  have  been  sofd  in  execution  of  the  decree 
(or  arrears  of  rent.  It  is  further  argued  that 
the  payment  of  the  arrears  due  from  Khettur 
Mohun  by  the  plaintiff  was  a  voluntary  pay- 
ment for  which  Khettur  Mohun  caniiot  be 
made  liable  We  cannot  consider  the  pay- 
ment made  by  plaintiff  in  any  sense  a 
voluntary  payment.  By  purchase  at  execution- 
sale  the  plaintiff  had  become  a  co-sharer  in 
the  tenure,  and  was  entitled  to  protect  it 
from  sale  for  arrears  of  rent  which  had  ac- 
crued thereon.  He  yielded  to  the  necessity 
imposed  upon  him  by  the  Moonsiff  of  deposit- 
ing the  whole  sum  due  upon  the  tenure 
merely  for  the  purpose  of  relieving  himself 
from  the  inconvenience  and  loss  consequent 
upon  the  tenure  being  sold.  He  had  no  al- 
ternative but  to  deposit  the  whole  amount 
claimed,  or  to  stand  by  and  see  a  tenure  in 
which  he  had  acquired  an  interest  sold.  He 
acted  bond  fide,  and  it  would  be  inequitable 
to  hold  that  Khettur  Mohun  is  not  liable  for 
the  sum  paid  by  the  plaintiff  to  save  the  sale. 
Khettur  Mohun  enjoyed  the  profits  of  the 
land  for  the  period  for  which  the  arrears 
had  accrued,  and  the  tenure  is  still  secured 
to  him.  It  is  perfectly  clear  that  the  whole 
tenure  would  have  been  put  up  to  sale  for 
the  arrears  of  rent  which  had  accrued,  if  the 
plaintiff  had  not  stayed  the  sale  by  depositing 
the  whole  amount  due,  and  under  such  cir- 
cumstances we  cannot  say  that  the  payment 
made  by  plaintiff  was  officious  or  voluntary. 
We  dismiss  the  special  appeal  with  costs. 


The  28th  March  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Special  Appeal — Presumptions. 

Case  No.  57  of  1872. 
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Special    Appeal  from    a    decision     passed 
by  the  Judicial  Commissioner  of  Ranchee, 
daled  the  2jih  September  iSyt,  reversing 
a   decision   of  the  Subordinate   Judge  of 
Gya,  dated  the  i8th  May  1871, 

Mussaraut  Akjoo  Bibee  and  another  (two  of 
the  Defendants),  Appellants^ 

versus  • 

Koonjo  Beharee  Lall  (Plaintiff),  Respondent, 

Mr.  C.  Gregory  and  Moonshee  Mahomed 
Yusuf  for  Appellants. 

Baboo  Nil  Madhub  Sein   for  Respondent. 

t 

Where  the  Lower  Appellate  Court  concluded  aeainst 
the  genuineness  of  a  deed  of  sale  to  certain  appellants, 
on  a  presumption  arising  from  the  existence  of  a  pos- 
sessory lease  to  other  parties,  and  rested  his  decision 
entirely  on  such  presumption,  his  decision  was  set  aside 
in  special  appeal  on  the  ground  that  the  presumption 
did  not  necessarily  arise. 

Ponti/eXy  y. — In  August  1850,  one  Hossein 
All  Khan  mortgaged  4  annas  out  of  his 
8-annas  share  in  the  village  Khurjara. 

In  1864,  on  the  death  of  his  sister  Kood- 
rutoonissa,  Hossein  Ali  succeeded  to  a  fur- 
ther 2  annas  8  pie  share. 

In  1863,  the  property  was  attached  in 
execution  of  a  money-decree  obtained  by  the 
mortgagee  against  Hossein  Ali. 

The  appellants  preferred  an  objection  to 
the  sale  of  the  property  on  the  ground  of 
their  title  hereafter  referred  to.  A  proceed- 
ing was  held  under  section  246,  where,  as  it 
appeared  that  the  appellant's  claim  extended 
only  to  3  annas  4  pie,  it  was  ordered  that 
the  right,  title,  and  interest  of  Hossein  Ali 
in  10  annas  8  pie  should  be  sold  subject  to 
notice  to  the  appellants.  On  the  8th  of 
December  1 869,  the  sale  was  made,  and  the 
plailtKifF  (respondent)  purchased  and  obtain- 
ed a  sale-certificate,  and  was  put  in  posses- 
sion by  the  Court.  Subsequently,  on  the 
26th  of  April  187 1,  as  alleged  by  the  plaint- 
iff, he  was  opposed  in  collecting  the  rents, 
and  the  corn  in  the  barn  on  the  land  was 
carried  away. 

The  respondent,  therefore,  instituted  the 
present  suit  for  possession,  but  he  did  not 
originally  make  the  appellants  defendants. 
They,  however,  intervened,  and  were  made 
defendants,  and  set  up  a  claim  to  a  3  annas 
4  pie  share  as  having  been  conveyed  to  them, 
or  their  predecessors  in  title  on  the  16th  of 
March  1854.  They  also  alleged  that  a 
4-annas  share  had  been  leased  to  Abid  Ali  and 
Toolsee  Sahoo  previous  to  1850. 


Upon  this  allegation  the  4th  issue  in  the^ 
suit  was  raised  as  follows:  "  4th.— Th^ 
*'  statement  of  these  defendants  being  ihid 
*'  they  purchased  4-annas  share  of  Hosseiti 
"  Ali,  judgment-debtor,  before  auction-said 
"  whether  or  not  they  are  in  possession  (| 
"  the  same."  j 

No  issue  was  raised  as  to  the  bonaiM 
of  the  appellant's  alleged  conveyance,  alij 
though  from  the  objection  preferred  by  tfaalj 
under  section  246  the  nature  of  their  daiaj 
must  have  been  known.  j 

Upon  that  issue  the  Subordinate  Judge  oC 
Gya  held  that  the  appellants  and  their  prcr 
decessors  in  title  had  all  along  held  posseij 
sion  of  the  property  comprised  in  their  ^sxA 
of  sale  from  the  date  thereof,  and  that, 
turning  to  such  deed,  it  appeared  that  it 
a  duly  registered  one,  most  of  its  vita 
having  been  vakeels  and  mookhtears  who 
all  dead.  That  it  was  attested  by  two 
nesses,  one  of  whom  admitted  his  si 
but  stated  that  he  did  not  remember  any 
with  regard  to  sale,  and  that  not  a  tittle 
doubt  can  be  entertained  as  to  the  genui 
ness  of  the  deed  ;  and  that  the  possessioa 
the  appellant  in  the  property  sold  to 
had  been  entirely  proved  by  the  evidence 
three  witnesses. 

On  appeal  to  the  Judicial  Commissio&0s 
the  respondent  raised  an  objection  that  th 
deed  set  up  by  the  appellants  was  fictitious-^ 
a  question  which  had  not  been  pat  in  i 
or  raised  before  the  first  Court. 

The  Judicial  Commissioner  has  dissen 
from  the  conclusion  arrived  at  by  ti^e  fi 
Court  that  the  deed  was  genuine,  and 
appellant's  possession  proved,  in  conseq 
of  a  presumption  which  he  raises  from 
fact   that   there   was   a  possessory  lease 
Abid  Ali  for  27  years  from  1244,  and  0 
quently  in  existence  at  the  time  theappel 
allege   that   their  purchase  was  made; 
from  the  fact  that  the  predecessor  in  title 
one  of  the  appellants  himself  purchased- 
part  of   that    lease   in    1265.     rrom    t" 
facts  he  presumes  that  the  appellant's  d 
was  fictitious,  and  reversed  the  decisioa 
the  first  Court. 

We  cannot  concur  in  this  decision., 
do  not  agree  that  the  facts  relied  on  nt 
sarily  raise  any  such  presumption.    It  w< 
appear  that  the  lease  to  Abid  Ali  was  d 
annas  only  out  of  8  annas  then  belonginf  ^ 
the  lessor.     The  existence  of  such  a  ' 
would  noi  necessarily  prevent  a  purchase 
the  appellant's  predecessors  of  3  annas  4 
in  1854,  and  a  purchase  of  a  poriioa  oi 
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lease  in  1858  by  one  of  them  is  not  incon- 
^ent  with  the  previous  purchase  by  them 

the  lessor's  estate  in  7,  annas  4  pie. 

As  the  Judicial  Commissioner  has  rested 
decision  entirely  on  presumption — which 
presumption  we  think  does  not  necessarily 
arise — we  must  overrule  his  decision,  and  con- 
Irm  the  decision  of  the  Subordinate  Judge 
iounded  on  the  evidence  before  him,  with 
costs. 


The  31st  March  1873. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  \V.  Ainslic, 

Judges. 

:eaition-sa]e  of  Mortgaged  Property— Inter- 
▼enors— Act  VIII.  of  1859,  s.  246. 

Cases  Nos.  741  and  801  of  1872. 

Special  Appeals  from  a  decision  passed  by 
the  Judge   of  ^hahabady   dated  the  22nd 
February    18^2,    affirming    a   decision    of 
the    Subordinate  Jud^e   of  that  Districty 
dated  the  6th  September  j8yr. 

Shaikh  £ida  and  others  (Defendants), 
Appellants, 

versus 

! 

i    Ram  Jug  Pandcy  and  others  (Plaintiffs), 
i  Respondents, 

L  Baboos  Doorga  Mohun  Dass  and  Mohesh 
[        Chunder  Chowdhry  for  Appellants. 

Ifr.  R,  £.  Twidale  and  Baboos  Romesh 
\  Chunder  Milter  and  Mohinee  Mohun 
!   Roy  for  Respondents. 


Plaintiff  had  a  mortgage-bond  coverin.af  certain   pro- 
y,   and  suing  upon   it  obtained  a  decree  on  30th 
nl   i«66,  declaring   his   lien,    and  ordering  a  sale 
the  mortgaged  premises.     After  this  one  E  obtained 
lion  J  from  the  judgment-debtors,  mortgaging  to  him 
I  same  property  as  security.     On  the  i6th  June  i86>, 
intiff  petitioned  for  a  sale  of  the  property  according 
the  decree.     Upon  this  two  sets  of  objectors  came 
tijr.,  K  and  P,  the  latter  claiming  a  moiety  on  the 
nd  of  a  conveyance  to  him,  by  the  judgment- 
tors,  on  the  30th  June  is63.     The  .Moonsiff  upheld 
.*»  objection  to  the  extent  of  a  moiety  of  the  estate 
[tginaliy  mortgaged,   and,   overruling  P's  objection, 
'fered  the  rights  and  interests  of  the  judgment-debtors 
be  sold.     A  sale  was  had,  and  plaintiff  bought  what 
Kold.     He  now  sues  to  recover  his  purchase,  claim- 
tbe  whole  property  mortgaged ;  li  and  P  being  per- 
ted  to  intervene : 
Held  that  neither  the  bond  to  E,  nor  the  conveyance 
I*  could  create  a  new  ownership,  in  third  persons, 
against  the  decree  of  April  1666;  that  the  proceedings 
the  Moonstfif  upon  the  objections  of  K  and  P  had  the 
of  bringing  about  an  abortive  and  inoperative 
and  that  the  plaintiff  was  entitled  to  a  refund  of 
consideration-m  oney . 

tuatre, — Was  it  right  for  the  Moonsiff  to  entertain  E 
P's  objections  under  Act  Y^*  <>^  1^59'  <>•  ^4^* 
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Phear,  J. — In  this  case,  it  appears  that 
the  present  plaintiiT  had  a  mortgage-bond 
covering  certain  property  which  is  now  the 
subject  of  the  present  suit  granted  to  him  by  the 
lessors  of  Gopal  Sahoo  and  Gridharee  Sahoo, 
and  he  brought  a  suit  against  them  to  enforce 
his  mortgage-lien ;  in  this  suit  he  obtained 
I  a  decree  on  the  30th  April  1866,  declaring 
his  lien,  and  ordering  a  sale  of  the  mortgaged 
premises.  On  the  i6th  June  1868,  he  peti- 
tioned for  a  sale  of  this  property  according 
to  the  decree.  Upon  this  two  sets  of  object- 
ors came  in,  who  were  respectively  repre- 
sented by  Eida  and  Purmessur.  Their 
objections  were  entertained  and  disposed  of 
by  proceedings  held  under  section  246  of 
the  Civil  Procedure  Code.  The  Moonsiff  be- 
fore whom  the  matter  came  upheld  Eida's 
objection  to  the  extent  of  2  annas  and  2  pie, 
being  one  moiety  of  the  whole  4  annas  and 
4  pie  originally  mortgaged,  and  made  an 
order  to  that  effect  on  the  24th  December 
1 868.  He  found  more  difficulty  in  determin- 
ing the  right  course  to  take  with  regard 
to  Purmessur's  objection.  Ultimately,  how- 
ever, he  appears  in  some  sense  to  have 
overruled  it,  and  came  to  the  conclusion  that 
the  rights  and  interests  of  the  jadgraent- 
debtors  should  be  sold,  and  he  made  an  order 
(to  which  we  shall  probably  have  to  refer 
again)  bearing'  upon  this  point  on  the  28th 
December  1868, 

The  next  day,  29th  December,  a  sale  was 
had,  and  the  judgment-creditor,  the  original 
mortgagee  himself,  bought  what  was  then 
sold.  He  now  brings  the  present  suit  upon 
the  footing  of  the  purchase  which  he  thus 
made  against  the  original  judgment-debtors, 
seeking  to  recover  that  which  he  had  pur- 
chased, and  which  he  alleges  was  the  4  annas 
4  pie  share  of  the  mouzah.  In  this  suit 
Eida  and  Purmessur  were  permitted  to  inter- 
vene. He  has  succeeded  below  in  getting  a 
decree  against  all  the  defendants  for  the  full 
amount,  namely,  4  annas  4  pie. 

We  will  now  go  back  a  little  in  time  in 
order  to  get  at  the  origin  of  Eida's  and 
Purmessur's  claim. 

It  seems  that,  after  the  present  plaintiff 
had  obtained  the  decree  in  April  1866, 
which  ordered  the  sale  of  the  mortgaged 
property,  i,  e,,  on  the  i8ih  April  1868,  Eida 
obtained  a  bond  from  the  judgment-debtors, 
which  mortgaged  to  him  the  same  property, 
the  whole  4  annas  4  pie,  to  secure  the  mort- 
gage-debt. It  will  be  perceived  that  this 
was  before  the  present  plaintiff  had  prefer- 
red his  petition  for  sale,  for  that  was  on  the 
i6tb  June    1868,    It  further  appears  that 
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Qn  the  30lh  June  1868,  the  judgment- 
debtors  conveyed  2  annas  2  pie  to  Purmes- 
sur.  In  this  state  of  things,  plaintiff's 
petition  for  sale  still  pending,  the  present 
defendant  Eida*  on  the  21st  July  1868, 
brought  a  suit  upon  his  bond  of  April,  and 
in  September  of  the  same  year  obtained  a 
decree  against  Gopal  Sahoo  and  Gridharee 
Sahoo  (the  present  plaintiff's  judgment- 
debtors),  declaring  his  lien,  and  ordering  a 
sale  of  the  mortgaged  property.  He  appears 
to  have  applied  for  a  sale  accordingly.  Some 
third  person  then  intervened,  alleging  that  they 
had  previously  purchased  2  annas  2  pie,  and 
in  consequence  of  this  objection,  that  share 
or  moiety  was  released.  And  £ida,  on  the 
nth  December  1868,  upon  the  sale  thus  ob- 
tained by  himself,  bought  the  remaining 
9  annas  2  pie.  It  was  upon  the  footing  of 
his  decree  of  September  1 868,  and  eventually 
of  his  purchase  of  December  1868,  that 
Eida  intervened  upon  the  present  plaintiff's 
petition  for  sale,  and  succeeded,  as  we  have 
already  said,  in  inducing  the  Moonsiff  to  ex- 
clude his  2  annas  2  pie  from  the  property  to 
be  sold. 

Purmessur  also  intervened  upon  the  fooling 
of  his  conveyance  of  the  30th  June  1868. 
And  it  was  the  complication  introduced,  as  1 
understood,  by  these  different  proceedings 
which  so  effectually  puzzled  the  Moonsiff 
that  be  found  himself  reduced  to  the  neces- 
sity of  making  the  order  of  the  28th  Decem- 
ber 1868,  an  order  which  has  been  interpreted 
to  us  as  simply  an  order  for  the  sale  of  the 
rights  and  interests  of  the  judgment-debtors. 

With  this  explanation  we  think  we  are  able 
to  say  what  it  was  that  really  did  happen  at 
the  sale  of  the  29th  December. 

The  present  plaintiff  had  petitioned  to  have 
the    property    sold,   which   was    previously 
decreed  to  be  sold.  But  the  Moonsiff  had  made 
an  order  on  the  24th  December  that  the  2 
annas  2  pie  claimed  by  Eida  should  not  be 
sold.     And  it  seems  to  us  th^t  the  result  of 
the  order  of  the  2Sth  December  1868  was 
that,  as  regards  the  rest  of  the  property,  only 
the  right,  title,  and  interest  of  the  judgment- 
debtors  should  be  sold.  The  sale  of  the  29th 
December    followed    immediately  on   these 
orders,  in  fact,  was  the  effect  of  those  orders. 
Now  the  rights  and  interests  of  the  judg- 
ment-debtors  in  the   property  at  that  date 
were,   on  the  facts   which   we  have  stated. 
absolutely  m'L     They   had  parted   with   2 
annas  a  pie  to  Eida  as   the  result  of  the 
decree  of  September  1868  and  the  sale  which 

.followed  thereon  in  December  1868;  and 


'  they    had    parted    with    another    2    annas 
2  pie  to  Purmessur  as  the  result  of  the  con- 
veyance of  the   30th  June   1868.      And  if 
that  be  so,  of  course  there  was  nothing  whidr 
could  pass  to  the  present  plaintiff  by  virtfl^ 
of  the  Moonsiff's  sale  of  the  29th  December^ 
if  he  merely  sold,  as  he  seems  to  have  done^ 
the  then  existing  rights  and  interests  of  the 
judgment-debtors.     But  the  truth  is  that  tte 
order  for  sale  of  the  Moonsiff  was  inappft* 
cable  to  the  present  case.   The  present  plai!^ 
iff  had  a  right  to   have  the  property  soft 
which  had  been  originally  pledged  to  liifl;( 
and  which  had  been  decreed  to  be  sold 
the  Court's  decretal  order  of  the  30ih  A 
1866.      It   was   no   proper   order  for 
upon  that  decree  which  directed  the  ri 
and   interests   of   the    judgment-debtors 
be  sold  as  they  stood  on  the  28th  Dece 
1868.      It  seems   to   us  that  the  order 
the   Moonsiff   and   the  sale  had  by  him 
the  day  following  did   not  affect   the 
of  the  property  or  any  portion  of  the  pi 
perty  which  was  decreed  to  be  sold  by 
decretal  order  of  April  1866. 

We  will  not  stay    to   inquire   whether 
was  a  right  course  in  a  case  like  this 
entertain  objections,  and  to  deal  with 
precisely  under  the   words    of  section  84! 
of  the   Civil    Procedure   Code.      But, 
posing  it  were  so,  it  seems  to  us  clear 
either  the  bond  of  April  1868  to  Eida,  or 
conveyance   of   June    1868    to     Purme 
could  not,  as  against  the  decree  of  the  f 
April  1866,  create  a  new  ownership  in,  se 
speak,   third   persons.      At  the   time 
Eida  and  Purmessur  took  under  those 
veyances,  the  subject  which  they  took 
already  a  matter  of  suit,  and  a  decre: 
been  passed  which  directed  it  to  be 
and  they  could  take  it  in  no  other  way 
as  subject  to  the  rights  of  the  parties  in 
suit.     If  the  Moonsiff  made  any  real  ii 
at  all  upon  the  objections  of  these  intei 
ors,  he  ought  at  once  to  have  been  s 
that  the  title  which  they  put  forward  did 
serve  to  distinguish  them  from  the  jud 
debtors;  they  had,   by  their   own   acco 
taken  the  property  which  was  the  subjed 
suit  pendenie  lite,  and  they  could  not 
in  a  better  position  with  regard  to  it  ihao 
vendor  from  whom  they  took,  and  a 
whom  a  decree  had,  at  that  time,  already 
made   in    respect    to    this    very    p 
The  Moonsiff  ought,  even  under  the 
provisions  of  section  246  of  the  Civil 
dure  Code,  to  have  treated  the  objectors 
being,  on  their  own  showing,  none  other 
the  judgment-debtors  themselves. 
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Therefore,  it  appears  to  us  clear  that  the 
^edings  of  the  Moonsiif  upon  the  matter 
objection  put  forward  by  Eida  and  Pur- 
issur  altogether  miscarried,  and   had  the 
of  bringing  about  an  abortive  sale.     In 
view,  we  are  bound  to  dismiss  the  piaint- 
'^l^  suit,   because   he  has  got   no  title   to 
um  these  lands  under  that  pretended  sale. 
of  course  we  ought  not  to  limit  our  de- 
[ipe  to  this  simple  form;  the  plaintiff's  in- 
must,  at  the  same  time,  be  protected 
we   are  able  to  do  this,  inasmuch  as  all 
persons  concerned  in  the  matter  are  par- 
to  the  present  suit),  his  interests  must  be 
tected  by  a  declaration  that  that  sale  was 
^abortive  inoperative  sale,  and  that  the 
untiff  is  entitled  to  a  refund  of  any  money 
ifch  he  has  paid  as  consideration  for  the 
:hase.     It  seems,  however,  that  we  are 
in  a  position  to  make  this  latter  declara- 
IjD  at  the  present  moment,  because  we  un- 
rtand  the  judgment-debtors  are  not  here 
us  in  Appellate  Court. 

tinder  these  circumstances,  we  think  that 
must  withhold  our  fmal  decree  until 
tice  has  been  given  to  the  judgment-debt- 
I  lo  appear  here. 

[probably  the  best  course  will  be  to  adjourn 
matter  for  a  month,  in  order  that  notice 
be  given  to   the  judgment-debtors  to 
;ar  in  this  appeal. 

'^e  have  expressed  the  views  which  we  at 
\nl  hold  as  to  the  form  which  the  decree 
It  to  take  in  order  to  do  complete  justice 
reen  the  parties.     But  if  the  parties  will 
le  to  some  agreement,  such  as  that  which 
suggested   during   the   hearing  by  the 
t,  the  decree  may  be  made  still  more 
rplete,  namely,  it  may  by  consent  be  de- 
^d  that  the  sale  be  set  aside,  and  that  a 
sale  of  the  property  decreed  to  be  sold  be 
Jtcd ;  and,  further,  either  that  the  money 
:h  has  been  paid  into  Court  should  be 
inded  to  the  plaintiff,  or  that  it  should 
Lin  there,  and  be  taken  as  the  first  bid  on 
part  of  the  plaintiff  in  the  new  sale.     Of 
\,  all  this  can  be  done  only  by  an  agree- 
between  the  parties.     For  the  present 
will  adjourn  the  matter  for  a  month,  and 
notice  to  the  judgment-debtors,  in  order 
they  may  appear  at  the  expiration  of  that 
with  information  as  to  that  which  has 
been  suggested. 


The  a6th  February  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Shebaitnama^Registration—Act  XVI.  of  1864, 

s.  13. 

Case  No.  304  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  nth  December  i8yr^  affirming 
a  decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  28th  April  i8ji. 

Gireedhur  Doss  Mohunt  (Plaintiff), 
Appellant, 

versus 

Nitto  Gopal  Doss  and  anot\ier  (Defendants), 

Respondents, 

Mr,  H.  E.  Mendies  and  Baboos  Nil  Madhuh 
Bose  and  Rash  Beharee  Ghose  for 
Appellant. 

Baboos  Motee  Lall  Mookerjee  and   Gooroo 
Doss  Banerjee  for  Respondents. 

A  shebaitnama  which  conveys  no  right  or  interest, 
but  merely  declares  that  a  particular  purtion  of  the 
thakoor's  income  shall  be  expended  through  the  instru- 
mentality of  the  shebait  in  the  worship  of  the  thakoor^ 
is  not  a  deed  requiring  to  be  registered  under  Act  XVI. 
of  1864. 

Jacksouy  J, — It  seems  to  us  that  the  Courts 
below  have  been  over- stringent  in  excluding 
the  shebaitnama  from  inspection  on  the 
ground  that  it  required  registration.  In  order 
to  bring  it  within  the  terms  of  section  13, 
Act  XVI.  of  1864,  it  must  be  an  instrument 
"  which  purports  or  operates  to  create,  declare, 
"  transfer,  or  extinguish  any  right,  title,  or  in- 
"  terest  of  the  value  of  Rs.  100,  or  upwards, 
"  in  any  immoveable  property,  or  any  instru- 
**  ment  which  acknowledges  the  right  or  pay- 
''  ment  of  any  consideration  on  account  of  the 
'<  creation,  declaration,  transfer,  or  extinction 
"  of  any  right,  title,  or  interest  as  above/*  and 
so  on. 

It  may  be  that  the  stipend  which  was 
allowed  to  plaintiff  in  this  case,  and  which  is 
directed  to  be  expended  in  daily  worship  of 
the  thakoor,  might  yield  him  some  little  sur- 
plus  or  other,  but  as  observed  by  my  brother 
Mitter  in  the  course  of  the  argument,  it  can- 
not be  contended  that  the  plaintiff  derived 
under  the  document  a  right  of  embezzlement. 

We  must  presume  that  the  money  dedicated 
I  for  the  use  of  the  thakoor  would  be  properly 
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expended  for  the  object  for  which  it  was  in- 
tended. 

Then  it  is  said  that  the  payment  of  Rs.  24 
a  monlh  out  of  the  proceeds  of  the  estate 
created  a  charge  in  favor  of  the  ihaivoor,  but 
it  does  not  appear  to  us  that  the  deed 
purports  to  create,  declare,  or  transfer  any 
right  which  did  not  exist. 

The  property  out  of  the  proceeds  of  which 
the  amount  had  to  be  derived  was  already  the 
property  of  the  thakoor.  Before  excluding^ 
any  document  under  the  provisions  of  the 
Act,  it  is  necessary  to  see  that  it  clearly 
comes  within  those  provisions.  In  the  pre- 
sent document  there  is  no  declaration  of  the 
thakoor's  right  or  interest.  It  merely  con- 
tains a  declaration  that  a  particular  portion 
of  the  thakoor's  income  should  be  expended 
through  the  instrumentality  of  the  plaintiff 
in  the  worship  of  the  thakoor.  In  fact,  it  is 
a  sort  of  appointment  of  the  plaintiff  to  ex- 
pend that  particular  portion  of  the  money 
which  comes  from  the  akrah.  As  far  as  the 
instrument  itself  goes,  it  does  not  purport  to 
convey  to  plaintiff  any  interest  beyond  that 
already  mentioned  in  any  immoveable  pro- 
perty. If,  under  his  appointment  as  shebait, 
the  plaintiff  is  entitled  to  any  advantages 
such  as  that  of  residence  in  the  akrah,  or 
otherwise,  that  is  rather  incidental  to  the 
office  of  shebait  than  created  by  the  docu- 
ment. We  think  the  decision  of  the  Court 
below  on  this  point  should  be  set  aside,  and 
the  case  remanded  to  that  Court  to  be  tried 
on  the  other  points  arising  in  it. 


The  5th  March  1873. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir 
Montague  E.  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel. 

Hindoo  Law— Stridhun — Misrepresentation  by 
Husband—Estoppel— Heirs. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal.'^ 

Luchmun  Cbunder  Geer  Gossain  and  another 

versus 
Kalli  Churn  Singrh  and  others. 


•  From  the  judgrment  of  Macpherson  and  Glover,  J  J., 
in  Regular  Appeal  No.  143  of  ia67,  decided  isth 
April  1868. 


Mr,  Doyne  and  Mr.  John  Cutlir  for 

Appellants. 

Mr.  Leith,  Q,  C\,  and  Mr,  Bell  for 

Respondents. 

Lender  the  Hindoo  law  a  married  woman  is  at  fixity 
to  make  any  disposition  she  likes  of  money  coostitati^e 
herstridhun  or  separate  and  peculiar  property;  and  I 
she  purchases  immoveable  property  with  such  stni9il% 
she  has  a  rig^ht  to  sell  that  immoveable  property. 

Where  the  husband  during  his  lifetime  did  iaenf 
way,  both  publicly  and  privately,  whenever  called;^ 
to  make  any  representation  on  the  subject,  always I0> 
present  that  certain  immoveable  property  was  hiswifi^ 
the  purchasers  from  her  could  not,  after  his  deasJk*^ 
equitabW  turned  out  of  the  property  in  favor  ollill 
heirs.  The  heirs  after  his  death  would  be  as  much  bo«^ 
by  the  father's  misrepresentations  as  he  woaU  tal^ 
been  during^  his  life. 

This  was  an  appeal  by  the  defendants  |^ 
the  suit  from  a  judgment  and  decree  of  ikl 
High  Court  of  Calcutta,  dated  the  ii^ 
April  1868,  aflirming  in  part,  and  revi 
in  part,  a  judgment  and  decree  of 
Principal  Sudder  Ameen  of  Rajshahje, 
the  i6ih  of  March  1867. 

The  facts  appear  from  the  following,  wl 
are  the  material  portions  of  the  jodgi 
of  the  said  Judges  : — 

Glover^  J, — **This   was   a   suit    \>y 
Kalli    Churn,   the   adopted    son  of 
Singh,  for  himself,  and  as  guardian  of 
minor  brother  Rajcoomar  Singh,  to  set 
a   deed    of  sale  made  in  1270  B.S.  hj 
mother  Ulpa  Burmoneeah,  on  the  ground  1 
the  property  (a  durputnee  mehal  caJled  Tali 
Boalea,  &c.)  belonged  to  his  fathers 
and  as  such,  descended  to  him  (Kalli 
and  to  his  minor  brother,  and  was  nevtf^ 
separate  properly  of  Ulpa  Burmoneeah, 
had,  in  consequence,  no  right  to  sell  iL 
tain  other  parties  to  whom   Kalli  Cbi 
said  to  have  sold  half  of  the  mehal  (iQ 
cipation)forthe  purpose  of  defraying  tbei 
of  suit  were  made  co-plaintiffs.    The 
defendants,  after  taking  several  ohjectic 
the  age  and  adoption  of  Kalli  Churn, 
that  the    mehal   was  bought  by  Ulpa 
moneeah  with  her  own  funds ;  that  shei^ 
the  recognized  proprietress,  and  had  poi 
to  dispose  of  the  property  in  any  way 
liked ;  that  she  did  dispose  of   it  to 
(defendants)  on  the  8th  Falgoon  1270 
consideration  of  Rs.    12,000,  and  that 
have  been  since  in  undisturbed  poi 
Ulpa  Burmoneeah  filed  a  somewhat  sii 
reply;   she   admitted   the  sale   to  ihe 
sains,  but  instead  of  claiming  the 
purchased   with   her    own   stridhun-i 
pleaded  that  her  husband  had  bought  it, 
made  it  over  to  her  in  gift.     The  Prii 
Sudder  Ameen  considered  that  the  coot 
ance  to  Ulpa  by  her  husband  was  voi 
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noaunal;  that  he  furnished  the  money  for 
the  purchase,  and  retained  the  management  of 
the  property  up  to  his  death  ;  that  Ulpa  had 
consequently  no  interest  in  the  mehal,  and  no 
:^bt  to  sell  to  the  Gossains.  He  therefore 
jiiecreed  for  the  plaintiffs.  The  Gossains 
rffcppeal,  and  Mr.  Doyne  on  their  behalf  con- 
tends, firsl,  that  the  money  for  the  pur- 
Y^ase  of  the  durputnee  is  proved  to  have 
en  Ulpa's ;  second,  that,  if  it  were  not, 
e  husband  Ubotar  Singh  gave  out  to  all  the 
l4^orid  persistently  to  the  day  of  his  death 
at  the  estate  was  his  wife's,  and  that  there- 
re  the  Gossains,  being  innocent  purchasers 
lor  value  without  notice,  must  be  confirmed 
ffb  possession ;  thirds  that  the  plaintiff  (Kalli 
j^urn)  consented  to  the  sale,  and  if  not 
ready  concluded  by  his  adopting  father's 
s  is  concluded  by  his  own.  Other  objec- 
ns  were  taken  at  the  hearing  as  to  the 
tion  of  Kalli  Churn,  which  were,  however, 
not  pressed.  On  the  first  ground  of  appeal, 
^  find  for  the  respondent  there  is  a  large 
f^antity  of  oral  evidence  adduced  on  either 
riide  to  prove  the  source  of  the  purchase- 
Ittoney,  but  none  of  the  witnesses  for  Ulpa  can 
b||ieak  decidedly  as  to  the  way  in  which  she 
pi>tained  funds  for  the  purchase,  whilst  it  is 
'mitted  by  all,  and  indeed  by  Ulpa  herself, 
at  she  was  the  child  of  poor  parents,  and 
d  no  stridhun  when  she  was  married. 
er  evidence  as  to  the  purchase  is  moreover 
inctly  opposed  to  that  of  the  witnesses 
mined  to  prove  her  ownership.  They 
ribe  how  the  money  was  taken  from 
ipa's  strong-box,  and  how  the  balance  was 
ade  up  by  the  pledging  of  her  ornaments, 
list  Ulpa  herself  owns  in  her  written 
ement  that  her  husband  bought  the  estate, 
ugh  he  afterwards  gave  it  to  her,  and 
A  the  title-deed  made  out  in  her  name ; 
er  Ulpa  or  her  witnesses  have  clearly 
rjured  themselves.  It  seems  to  me 
ablished  by  the  other  evidence  in  the  case 
lat  Ubotar  Singh  was  a  man  of  some  means, 
petty  zemindar  at  the  least,  whilst  Ulpa  is 
'mitted  by  all  to  have  had  nothing  at  ail  at 
time  of  her  marriage,  and  to  have  had 
means  afterwards  of  amassing  a  sum  so 
jionstderable  as  the  purchase-money  (R.s. 
|l»20o)of  the  mehal  standing  in  her  name.  I 
ptve  no  doubt,  after  carefully  going  through 
the  evidence,  that  Ubotar  Singh  purchas- 
the  durputnee  with  his  own  money  in  his 
IJkife  s  name,  and  that  at  the  time  of  his  death, 
ere  being  no  direct  evidence  to  support 
Jpa's  averment  of  gift.  After  marriage  it 
rmed  part  of  his  estate.  The  question 
ihenarideSidid  Ubotar  Singh,  by  his  conduct, 


give  all  the  world  to  believe  that  the  pro- 
perty was  not  his,  but  his  wife's.  And  can 
the  appellants,  who  are  bond-fide  purchasers 
'  without  notice,  be  made  to  lose  their  money 
on  account  of  a  latent  defect  in  their  vendee's 
title  which  they  could  not,  by  any  amount  of 
care,  have  discovered  for  themselves?  It 
appears  to  me  that  Ubotar  Singh  did,  from 
first  to  last,  give  every  one  to  understand 
that  his  wife  (Ulpa  Burmoneeah)  was  the  real, 
as  well  as  the  nominal,  owner  of  the  estate, 
not  only  did  he  tell  many  persons  who  asked 
him  about  the  matter  that  such  was  the  case, 
but  he  made  statements  to  the  same  effect  in 
certain  judicial  proceedings  in  which  he  was 
involved,  and,  whenever  the  question  was 
mooted,  either  publicly  or  privately,  denied 
most  positively  that  he  had  any  interest  in 
the  property.  I  observe  that  not  one  of  the 
witnesses,  now  called  upon  to  prove  his 
ownership,  are  able  to  give  decisive  opinions 
on  the  point.  Some  of  them  suppose  it  was 
Ubotar 's,  because  he  had  consulted  them  about 
the  purchase,  others  think  it  was  Ulpa's,  but 
all  admit  that  the  ostensible  acts  of  owner- 
ship were  performed  by  Ulpa,  and  the  most 
they  are  able  to  say  is  that  they  do  not 
know  who  was  the  real  owner,  Ubotar  or 
Ulpa.  I  do  not  lay  much  stress  on  the 
fact  that  all  public  documents  and  all  collec- 
tion-papers are  in  Ulpa's  name,  because  that 
would  be  equally  consistent  with  either 
theory ;  but,  so  far  as  common  report  could  go, 
it  was  undoubtedly  published  to  the  world 
that  the  wife,  and  not  the  husband,  was  the 
proprietor  of  Boalea.  Then  as  to  the  docu- 
mentary evidence  of  ownership.  There  is  a 
record  of  a  suit  under  Act  IV.  of  1840,  in 
which  Ulpa,  as  first  party,  sued  for  possession 
as  against  an  ijaradar,  who  had  been  put  in 
by  the  zemindar.  The  Magistrate  retained 
the  former  in  possession,  but  the  Judge,  orj 
appeal,  reversed  his  order,  and  gave  posses- 
sion to  Ulpa  as  the  durputneedar.  On  the 
9th  of  July  1850,  Taramonee  Dassee  (the 
putneedar)  got  a  decree  in  the  Collector's 
Court  against  Ulpa  (ihe  durputneedar)  for 
rents  due  in  Turuff  Boalea,  and  afterwards 
Ulpa  herself  recovered  from  the  ijaradar, 
set  up  in  the  Act  IV.  suit  above  noticed,  the 
amount  of  his  illegal  collections.  There  is, 
then,  the  record  of  the  suit  brought  by 
Russoo  Bewah,  in  which  Ubotar  Singh  was 
charged  with  cutting  and  carrying  off  a 
quantity  of  bamboos,  and  was,  by  the  orders 
of  the  Magistrate,  made  the  second  party  in  the 
suit,  Russoo  Bewah  being  the  first.  (In  that 
case  he  filed  a  kyefeut  (23rd  November 
1857),  in  which  he  disclaimed  all  liability  on 
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the  ground  that  TuruflF  Boalea  belonged  to  his 
wife  Ulpa,  and  that  he  had  no  concern  with 
it.  Again,  in  the  case  brought  by  Meajan 
Khalifa,  under  Act  IV.  of  1840,  for  ouster 
from  2\  beeghas  of  land,  Ubotar  Singh  took 
the  same  course,  and  declared  his  wife  to  be 
the  sole  owner  of  the  property.  Ubotar 
Singh  died  in  1266  B.  S.,  and  up  to  that 
time  there  was,  on  his  part,  a  persistent  de- 
claration both  by  words  and  action  that  the 
durputnee  estate  was  his  wife  Ulpa's,  and  not 
his  own. 

Such  declaration  moreover  coming  from 
one  who  had  no  apparent  object  in  deceiving 
the  world  by  a  false  statement,  he  being  ad- 
mittedly in  easy  circumstances,  and  holding 
several  other  properties  in  his  own  name. 
It  was  suggested  rather  than  directly  argued 
that  Ubotar  Singh,  being  a  jemadar  in  the 
jail  at  Rajshahye,  was  afraid  of  holding 
land  situate  so  near  the  jail-buildings  as  that 
was  in  his  own  name,  but  it  is  admitted  by 
the  witnesses  who  give  this  as  a  reason  for 
the  benamee  purchase  that  there  was  no 
prohibition  against  Government  servants  of 
Ubolar's  class  holding  hnd  within  the  dis- 
trict in  which  they  were  employed,  and  that 
Ubotar*s  dismissal  from  his  jemadarship  was 
not  caused  by  his  being  discovered  to  be  the 
real  owner  of  the  durputnee  is  proved  by  the 
record  of  the  Magistrate's  proceeding  in  the 
case.  Ubotar  Singh  lost  his  place,  not  be- 
cause he  was  the  purchaser  of  Turuff  Boalea, 
but  because  he  had  committed  a  riot  on  the 
land,  and  had  taken  with  him  a  posse  of  jail 
burkundazes  to  make  his  side  the  stronger. 
If  their  case  went  no  further  than  this,  I 
should  be  inclined  to  hold  that  the  appel- 
lants would  be  fairly  entitled  to  the  position 
of  innocent  purchasers  for  value  without  no- 
tice. .  The  result  of  inquiry  on  their  part 
.could  not  have  given  them  more  precise  in- 
formation than  that  which  appears  on  this 
record,  and  could  it  be  said  that,  in  the  face 
of  such  direct  evidence,  both  oral  and  docu- 
mentary, as  to  the  ownership  of  the  land,  that 
respondents  were  not  justified  in  purchasing 
from  Ulpa.  But,  besides  the  persistent  state- 
ments of  Ubotar  Singh  during  his  life,  there 
is  to  my  mind  strong  evidence  that  Kalli 
Churn,  after  Ubotar's  death,  assisted  those 
statements  by  his  own  acts." 

After  slating  what  those  acts  were,  the 
Judge  proceeded  as  follows  : — 

''Everything  was  done  to  induce  the 
appellants  to  consider  Ulpa  as  the  owner  of 
the  estate,  and  Kalli  Churn,  although  he  had 
many  opportunities,  never  took  any  steps  to 
reveal  what  he  now  states  to  be  the  true 


position  of  the  partie.s,  but  corroborated,  as  \ 
well  by  his  acts  as  by  his  omissions,  tlit' 
public  avowals  made  by  Ubotar  Singh.  So^; 
far  as  regards  Kalli  Churn's  personal  c\am^ 
therefore,  I  think  that  the  lower  Courts  (U^ 
cision  should  be  reversed,  and  the  s"it  dis»* 
missed  with  costs.  Then  remains  that  pop*; 
tion  which  Kalli  Churn  sues  for  on  bebafii 
of  his  minor  brother  Rajcoomar  Singk^ 
And  so  far  I  think  that  the  Principal  SoddflfEr 
Ameen's  decision  should  be  confirmed,  holt 
Rijcoomar  occupies  a  very  difiFerent  posiuoij^ 
from  that  of  Kalli  Churn,  and  cannot  be 
eluded  by  any  statements  made  by  Ubotar 
by  Ulpa.  Indeed,  Ubotar  died  long  bcf 
the  appellants  purchased,  and  it  is  now: 
contended  that  they  were  induced  to  c 
forward  by  any  misrepresentation  on  tht 
part  of  the  father,  and  by  those  of 
mother,  Rajcoomar  would  not  be  in  any 
bound.  For,  if  the  finding  above  come 
namely,  that  Ubotar  was,  at  the  time  of 
death,  the  real  owner  of  the  mehal,  be 
rect,  it  proves  Rajcoomar,  as  heir,  would 
entitled  to  succeed  to  his  portion  of 
father's  property.  As  regards  this  portioo 
the  claim,  the  purchasers'  only  remedy  w 
be  an  action  against  their  vendor  to  r 
such  part  of  the  purchase-money.  The 
pellants  must  pay  the  costs  on  this  p 
of  their  appeal." 

Macpherson,  J, — "Under  these  circai 
stances,  I  am  of  opinion  that,  so  fiar  as 
share   which    Kalli    Churn    claims    in 
durputnee  is  concerned,  the  decree  of 
lower  Court  ought  to  be  reversed,  and 
suit   ought   to  be  dismissed   with  costs 
proportion.     For  a  party  claiming  a  title 
himself,    but  privy   to   the   fact  of  an 
dealing  with  the  property  as  his  own, 
not   be    permitted    to   assert    his   own 
against  a  title  created  by  such  other  pe 
Nor  will  the  fact  that  Kalli  Churn  at 
his  full  age  only  shortly  before  the  date 
the  sale  avails  him  in  any  way.  (See  NiCi 
son  vs.  Hooper,  4  Mylne  &  Craig,  p.  \ 
and  the  cases  collected  in  White  and  Tu 
Leading  Cases,  2nd  edition,  p,  20.)      Bot 
regards  the  share  of  the  minor  plaintiff, 
think  the  decree  of  the  lower  Court  in 
be  confirmed,     I  do  not  think  that  the  m 
fact  of  Ubotar's  and  Ulpa's  having  given 
that  the  property  was  the  property  of  UI 
alone  is  sufficient  to  prevent  the  minor  ' 
having  his  rights  declared  in  this  suit, 
minor  certainly  is  not  bound  by  the  repr 
ations  made  by  his  mother ;  and  as  U 
died  long  before  the  sale  of  the  8th  Fal 
1270,  there  1s  no  evidence  to  show  thai 
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tas  by  representations  made  by  Ubotar  that 
|e  Gossains  were  induced  to  purchase.  As 
i^ards  the  share  of  the  minor,  the  decree  of 
|te  lower  Court  is  confirmed  with  costs  in 
{portion.'' 

'The  following  are  the  material  portion  of 
JEe  deed   of    sale :     "  To  the   ever  to   be 
femembered    Ulpa    Burmoneeah,    wife    of 
(Hiotar  Singh,  of  good  manners,  this  durput- 
iee  kabala   is  executed   in   the  year  1262 
Jwelve  hundred  and  sixty-two).     I  execute 
Kis  kubala  having  concluded  with   you  a 
Ittrputnec-talook    settlement    according    to 
tour  prayer  at  a  rent  of  Rs.  1,791,  and  for 
|e  proper  consideration  of  Rs.  3,200  of  the 
fcole  of   my   rights   in    Boalea   proper   of 
"^Umff  Boalea  of  Dehee  Boalea. 
*'  You  and  your  heirs  shall  have  the  power 
id  right   to  alienate   by   sale   or   gift  the 
resaid  durputnee  rights,  and  to  grant  sue- 
ive  under-leases  thereof  in  putnee,  keep- 
entire  the  renis,  but  you  should  give  me 
ice  of  the  same.     And  as  power  has  been 
en  to   me  to  avoid  and  set  aside  the  en- 
ements  of  the  former  proprietor  in  my 
|ht  as   auction-purchaser,  I  make  over  to 
,»'the  like  power.    But  you  shall  not  inter- 
|hc  with  ancient  lakheraj   (rent-free)  tenures 
firmed  by  law,  and  the  aforesaid  debuttur 
nied  for  ihe  worship  of  idols)  and  burhmut- 
(granted   for  the  support  of  brahmins) 
ores.     You  shall  carrv  out  whatever  orders 
or  shall  hereafter  be  directed,  or  are  or 
Btll  hereafter  be  usual  to  be  complied  with, 
ed  by  the  Civil  or  Criminal  Court,  the  Col- 
orate,    the    Commissioner,   the   Survey, 
akbast,  or  the  like  authorities.     Whatever 
ocesses  shall  be  issued  by  the  authorities  in 
pect  of  the  aforesaid  mehals  in  my  name  or 
[that  of  the  proprietor  zemindar,  you  shall 
re  me   notice,  accompanied  with  a  copy 
fereof,  and  carry  out  the  orders.     Whatever 
formation  it  is  usual  to  give  as  regards  the 
lice  you  shall  furnish  according  to  law  at 
proper  place.     \'ou  shall  comply  wiih 
lever  orders  are  issued  by  any  of  the 
thorittes,  or  when  necessary,  from  my  ofiice 
ough   peons  calling  for  any  papers,  and 
khout  any  objection  carry  out  the  same,  and 
|te  the   papers.     In  the  event  of  my  being 
Hd  answerable,  or  any  fine  being  imposed  on 
ant  of  your  default  or  laches  in  carrying 
t  the  orders  of  the  authoriiies,  you  shall  be 
onsible  for  the  same.  1  shall  have  no  con- 
iherewith.    You  too  having  agreed  10  the 
tercsaid  fixed  rent  and  the  above  terms  have 
jWontaiily  filed  the  kubooleut  (counterpait  of 
Ke  lease).    To  this  effect  I  execute  this  durput- 
!C  kubala  (deed  of  sale),  having  received 


the  full  amount  of  the  consideration-money 
aforesaid  from  your  stridhun-fund,  through 
your  husband  Ubotar  Singh  by  my  husband.*' 

The  folloiving  judgment  0/  the  Judicial 
Committee  of  the  Privy  Council  was  deli- 
vered by  Sir  Barnes  Peacock  : — 

The   appellants   in    this    case    were    the 
defendants  in  the  suit  below.  The  suit  was 
brought  against  them  by  Kalii  Churn  Singh 
on  behalf  of  himself  and  as  guardian  of  his 
minor  brother  Rajcoomar  Singh,  to  recover 
certain  property  from  the  defendants,  upon 
the   ground   that    it   had  descended  to  the 
plaintiffs  as  the  sons  of  Ubotar  Singh,  their 
deceased  father.     The  defendants  set  up  in 
answer  to  that  suit  that  they  had  purchased 
the   property   from    Ulpa,   the   wife   of  the 
faiher,    and   that   that   property    had    been 
bought  by  Ulpa  out  of  her  own  stridhun. 
The  lower  Court  found  in  favor  of  the  plaint- 
iffs.    Upon  appeal  the  High  Court  reversed 
the  decision  as  to  one  moiety  of  the  property, 
namely,  the  share  belonging  to  Kalli  Churn, 
upon  the   ground   that  he  had  represented 
that  the  property  belonged   to   his   mother 
Ulpa.     It  is  admitted  that  the  property  was 
purchased  under  a  deed  of  the   14th  Assar 
1262    from    Taramonee    Dassee,    who   was 
the   putneedar.     The  purchase- money    was 
Rs.  3,200,  and  it  was  stated  in  the  deed  of 
sale  to  Ulpa  that  she  and  her  heirs  should  have 
the  power  and  right  to  alienate  by  sale  or 
gift  the  aforesaid  durputnee  rights,  and  to 
grant    successive    under-leases    thereof     in 
putnee.     It    also    contained    the    following 
clause :    **  I  execute  this  durputnee  kubala, 
"  having   received    the   full   amount  of   the 
"  consideration-money  aforesaid  from  your 
"  stridhun-fund     through      your      husband 
**  Ubotar  Singh  by  my  husband."     Nothing 
could  be  clearer  on  the  face  of  that  deed 
than  that  the   property   was   purchased    by 
Ulpa  out  of  her  own  stridhun.     The  pur- 
chase being  of  a  durputnee,  a  mutation  of 
names  would  be  effected  in  the  serishta  of 
the  putneedar,  and  that  mutaijon  would  be 
in  the  name  of  Ulpa  as  the  owner  of  the 
property   by   purchase.     It   has   been    con- 
tended at  the  bar  that  Ulpa  had  no  power 
to  sell  this  properly,  even  if  it  had  been  her 
own  stridhun,  inasmuch  as  it  is  laid  down 
that  a  wife  cannot  sell  immoveable  property 
which  has  come  to  her  from  her  husband  as 
her  separate  property.     The  deed  of   sale, 
however,  does  not  represent  that  the  immove- 
able property  conveyed  by  the  deed  had  been 
given  to  Ulpa  by  her  husband,  but  that  Ulpa 
was  the  purchaser  of  the  immoveable  pro- 
'^  perty  by  means  of  moveable  property,  namely, 
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Ihe   Rs.   3,200   which   were    her    stridhun. 
According  to  the  authoriiy  which  has  been 
cited  by  Mr.  Bell  from  Macnaghten's  Treatise 
on  Inheritance,  the  Rs.  3,200  being  the  wife's 
stridhun  were  disposable  according  to  the 
wife's   pleasure.     The   passage   from    Mac- 
'  naghten  is  at  page  40.     This  is  the  passaj^e  : 
"  It  may  be  here  observed  that  the  Hindoo 
**  law  recognizes  the  absolute  dominion  of  a 
**  married   woman   over    her    separate    and 
*'  peculiar  property,  except  land  given  to  her 
"  by  her  husband,  of  which  she  is  at  liberty 
**  to    make    any    disposition   at    pleasure." 
Now,  this  deed  represents  that  the  Rs.  3,200 
were  her  stridhun,  of  which,   according  to 
the   authority   cited,   she  was  at  liberty  to 
make  any  disposition,   and   she    did   make 
a    disposition    of     it     by     purchasing     the 
property  conveyed  to  -her  by  the  deed  for 
the  Rs.    3,200.     If   the   property   was   pur- 
chased   by    her   with    Rs.    3,200,    her  own 
stridhun,  she  had  a  right  to  sell  that  property 
to  the  defendants,  and  she  did  sell  it  to  them 
for  a  much  larger  sum  than  the  Rs.  3,200, 
viz.y  for  Rs.  12,000,  the  actual  value  which 
the   plaintiffs  themselves  have   put   upon  it 
by   the   valuation  of  their   suit.     But   it   is 
said  that,  although  the  property  was  purchas- 
ed by  means  of  Rs.  3,200  represented  to  be 
the  stridhun  of  Ulpa,  it  was  not  really  her 
stridhun,  but  that   the    Rs.  3,200  were  ad- 
vanced by   the   husband,  and  that  the  pro- 
perty was  purchased  by  him  in  the  name  of 
Ulpa.  It  has  been  found  by  the  Court  below, 
and  also,  on  appeal,  by  the  High  Court,  that 
the   defendants    were     bomUfide   purchasers 
of  this   property ;  that,   on   the   face  of  the 
deed,  it  appeared  that  the  property  was  pur- 
chased with  the  lady's  stridhun,  and  that  the 
husband,  during  his  lifetime,  had  in  every 
way,  both  publicly  and  privately,  whenever 
he  was  called  upon  to  make  any  representa- 
tion on  the  subject,  always  represented  that 
this  was  his  wife's  property.  The  defendants 
having  purchased  the  properly  from    Ulpa 
bond  fide  for  a  valuable  consideration,  and  for 
the  full  value  of  the  property,  it  appears  to 
their  Lordships  that  it  would  be  contrary  to 
every  principle  of  equity  that  they  should 
be  turned  out  of  the  property  in  favor  of 
the  heirs  of  the  husband.     The  High  Court 
held  that  the  elder  of  the  two  plaintiffs,  the 
eider  brother,  was  not  entitled  to  recover  his 
share  of  the  properly,  inasmuch  as  he  had 
lent   himself  to   the   representations   which 
had  been  previously  made  by  his  father;  and 
that  having  joined  in  a  misrepresentation  of 
the  real  state  of  facts,  he  was  not  at  liberty 
to  recover  bis  share  of  the  property,  even 


though  it  naight  really  have  been  the  father'! 
But  the  learned  Judges  held  that  the  mioor 
brother  was  in  a  different  position.     One  of 
the  learned  Judges  says:  "I  think  that  the 
*'  Principal  Sudder  Ameen's  decision  shoald 
"  be  confirmed,  for  Rajcoomar,"  that  is,  tiie 
younger  brother,  "occupies  a  very  different 
*'  position  from  that  of  Kalli  Churn,  and  can- 
**  not  be  concluded  by  any  statements  made 
'*by   Ubotar,"   that  is,  the   father,    "or  bf. 
**  Ulpa.     Indeed,  Ubotar  died  long  before tb«: 
"  appellants  purchased,  and  it  is  nowbera^ 
"  contended  that  they  were  induced  to  coiM 
"  forward  by  any  misrepresentation  on 
**  part  of  the  father,  and  by  those  of 
"  mother,  Rajcoomar  would  not  be  in  a 
"  way   bound."      Mr.   Justice    Macphers 
says :  "I  do  not    think  that  the  mere  f 
*'  of  Ubotar's  and  Ulpa's  having  given 
"  that  the  property  was  the  prop>erty  of  Ul 
"  alone  is    sufficient  to  prevent  the  mi 
"  from  having  his  rights  declared  in  this 
**  The  minor  certainly  is  not  bound  by 
"  representations    made    by     his    mother. 
Now,  although  the  minor  could  not  be  boa 
by  the  representations  made  by  his  moth 
if  he  really  inherited  this  property  from ' 
father,  still  the  question  is  whether  he 
not  estopped  by  the  representations  of 
father  in  his  lifetime  from  saying  that 
properly  was  his  father's,  and,  conseque 
that  it  had  descended  to  him.     It  is  said 
the    misrepresentations  were  made  by 
widow  when  she  sold  the  property  after 
father's  death,  but  were  there  not  misre 
sentations  also  made  by  the  father  in  his 
time?     If  the  properly  were  purchased 
him,  and  the  Rs.  3.200  which  were  paid 
the  purchase-money  were  the  property 
the  father,  did  he  not  represent  and  hold 
to  the  world  that  ihe  properly  was  purch 
out  of  the  Rs.  3.200,  which  were  the 
dhun  of  his  wife  .^  That  wasa  misrepre 
lion  of  the  father,  by    means  of  which 
widow  after  his  death  was  enabled  to  sell 
property.     It  was  said  that  the  minor  v 
not  be  bound  by  the  acts  of  the  father  be 
his  death.     Suppose  the  father  had  acin 
sold  this  property  to  the  mother,  and  had 
a  misrepresentation  by  a  deed  of  sale,  woo 
not  the  minor  son  have  been  bound  by 
deed,  although  the  father  might  have  had 
secret  understanding  with  the  mother 
it  was  purchased  in  her  name  bensfmee  for 
father?     It  appears  to  their  Lordships 
there   was   a   misrepresentation   by  the 
ther  in  allowing  the  properly  to  be  taken 
the  wife  under  a  deed  of  sale,  repreaenti 
that  the  purchase-money  was  her  suidbar 
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|d  in  all  his  acts,  both  public  and  private, 
*"  \g    his    lifetime,   representing  that  the 
rty  was  his  wife's.     After  that  repre- 
ion  on  the  part  of  the  father,  his  heirs 
no  more  entitled  to  recover  than  the  fa- 
would  have  been  in  his  lifetime.     The 
were  as  much  bound  by  the  raisrepre- 
ons  made  by  the  father  as  the  father 
have  been  if  the  wife  in  his  lifetime  had 
\y  sold  the  property  to  a  bond-fide  pur- 
ser.    In  such  case  the  father  could  not 
recovered  the  property  from  the  pur- 
t;    and  it  appears  to  their  Lordships 
the  minor  claiming  by  descent  from  the 
is  equally  bound  by  those  misrepre- 
ions,  and  t-hat  he  cannot,  as  heir  to  the 
r,  set  up  that  that  property  belonged  to 
bther,  when  the  father  could  not^in  his 
lifetime,  under  similar  circumstances, 
set  up  that  the  properly  belonged  to 

then,  it  is  contended  that  the  plead- 
in  this  case  have  nut  raised  the  real 
on  in  dispute.  The  suit  was  brought 
aside  an  illegal  deed  of  sale  executed  by 
fendant  No.  2,  the  mother.  It  is  thus 
:  '*The  properties  have  been  left  by 
Singh,  deceased,  the  father  of  your 
ioner  (plaintiff  No.  i).  That,  on  the 
Assar  1262  B.  S.,  he  had  acquired  the 
ee  rights  of  the  said  mehals  from 
putneedar,  Taramonee  Dassee,  the 
:e  of  Kasbinath  Shaha,  for  a  consider- 
in  of  Rs.  3,200,  and  that,  having  then 
ired  a  lease  of  the  same,  in  the  name 
the  defendant  No.  2,  he  continued  to 
and  enjoy  ihem  both  in  the  Sndder 
Mofassil,''  knd  that  afterwards  he  died, 
that  this  property  descended  to  his 
\  soas.  Now  the  defendants  had  pur- 
led under  a  deed  representing  that 
t  propeny  had  been  purchased  out  of 
fwife's  stridhun.  They  knew  nothing 
1^  the  real  facts  of  the  case ;  they  stated 
they  believed  the  facts  to  be,  taking 
ts  as  they  were  represented  at  the  time 
purchase.  They  believed  the  deed 
represented  that  the  purchase-money 
wife's  stridhun,  and  they  believed  the 
entations  which  had  been  made  by  the 
^nd  in  his  lifetime.  In  answer  to  the 
^  which  says  that  the  property  was  the 
iHUid's,  and  that  he  died  possessed  of  this 
bcrty  purchased  in  the  name  of  his  wife, 
V  s2Ly :  •*  Ulpa  Burmoneeah  acquired, 
Kmgh  her  husband  (Uboiar  Singh),  a  dur- 
ptaee  settlement  ot  the  disputed  mehal 
Im  the  putneedar  thereof,  Taramonee 
litee,  on  payment  of  a  bonus  of  Rs.  3,300 
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"out    of     her    own     'stridhun'       funds." 
They    stated  in    their   defence    what    they 
found  represented  upon  the  purchase-deed 
of  the  wife.     They  merely  stated  what  they 
were    led    by   the  representation  to  believe; 
namely,  that  the  property  was  purchased  by 
means   of  the   stridhun   funds  of  th6  wife, 
and    that,  consequently,  it  did  not  pass  to 
the  sons  upon  the  death  of  their  father,  but 
that  the  wife,  having  purchased  the  property 
out  of  her  stridhun,  was  entitled  to  sell  it^ 
It    appears,   then,   to  their   Lordships  that 
the    pleadings  were  sufficient  to  raise  the 
question.     Then  the  issues  were  raised,  and 
they  are  to  be  found  at  page    138  of  the 
record :    "  Is    it    true    that    Ubotar  Singh, 
*^  the  late  father  of  the  principal  plaintiffs, 
'^  acquired  the    durputnee  of  the  disputed 
**  property  in  the  name  of  the  defendant  No. 
*'  3   with  his  own  funds,  and  remained  in- 
''  possession   of   the   same   during   his  life- 
''  time,  or  that  the  durputnee  was  obtained 
*'  by    the    said    defendant    with    her    own 
'*  *  stridhun,'  and  she  herself  held  possession 
"of  it.?"  If  the  defendants  were  entitled  to 
avail  themselves  of  the  estoppel  in   conse* 
quence  of  the  misrepresentation  of  the  hus- 
band, they  are  entitled  to  use  that  estoppel 
as  matter  of  proof,   and    they    use    it    to 
prove    that    the    durputnee    was    not  pur* 
chased  out  of  the  father's  own  property,  but 
that  it  was  obtained  b^hje  mother  (Ulpa) 
with  her  own  stridhun,  and  that  she  herself 
held  possession  of  it.     So  thev  prove  the  is« 
sue  on  their  part  by  means  of  the  estoppel. 
The  written  statement  is  the  only  pleading 


of  the  defendants  in  this  case.  There  is  no 
pleading  now  in  India  by  way  of  confession 
and  avoidance.  It  was  not  necessary,  there* 
fore,  to  plead  the  estoppel  on  the  part  of  the 
heirs  arising  from  the  misrepresentation  of 
the  father.  The  defendants  allege  the  facts 
as  they  find  thein  represented  in  the  deed 
which  was  their  title-deed.  They  go  to  trial 
upon  those  facts,  and  they  put  in  evidence 
the  misrepresentations  of  the  father  and  the 
title-deed  feunded  upon  those  misrepresenta- 
tions as  proof  of  their  case,  which  was  that 
the  property  was  purchased  out  of  the  sepa- 
rate  estate  of  the  wife. 

Under  these  circumstances*  their  Lord- 
ships are  of  opinion  that  the  High  Court' 
ought  to  have  reversed  the  decision  of  the 
lower  Court,  not  only  as  regards  the  share  of' 
ihe  elder  brother,  but  also  as  to  the  share  of 
RajcoOmar,  and  they  will  humbly  recom-* 
mend  to  Her  Majesty  that  the  decree  of  the 
High  Court  be  reversed  as  to  the'  share  of 
Rajcoomar,   that  the   decrees  of    both  the 
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lower  Courts  bo  reversed  as  to  the  share  of 
Rajcoomar,  and  as  to  the  costs  in  respect  of 
that  share,  and  that  the  suit  be  dismissed  as 
to  that  share,  and  that  the  respondents  do 
pay  to  the  appellanu  the  costs  in  both  the 
loWer  Courts  calculated  on  the  value  of  that 
share,  and  also  the  costs  of  t1iis  appeal,  and 
that  the  said  decree  of  the  High  Court  be 
affirmed  as  to  the  share  of  the  plaintiff  Kalli 
Chora,  and  as  to  the  costs  calculated  upon 
tlM  valuation  of  that  share. 

Agents  for  the  Appellants:  Messrs,  Bar- 
row and  Bar  ion. 

Agent  for  the  Respondents:  Mr,  Oehme, 


The  19th  March  1873. 
Present : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges, 

Bxee«tion-sale-*Poases6ion~Limitation. 

Case  No.  728  of  1872. 

Special  Appeal  from  a  deciiion  passed  by 
the  Judicial  Commissioner  of  Chota  Nag- 
pore^  dated  the    nth  January  t8j2,  re- 
versing  a    decision    of  the    Moonsiff  of 
Manbazar,  dated  the./ ^th  June  tSji, 

Rajah  Mokoond  Narain  Deo  (one  of  the  De- 
fendants), Appellant, 

versus 

Khettttr  Mohnn  Dhamat  Koormee  (Plaintiff), 

Respondent, 

Baboos  Hem  Chunder  Banerjee  and  Umbika 
Churn  Banerjee  for  Appellant. 

Baboo  Rash  Behane  Ghose  for  Respondent. 

Where  the  zemindar  in  possession  puts  in  a  claim  to 
atepureput  up  for  sale  in  execution  of  a  decree  against  a 
p%x\y  allercd  to  hold  it  under  a  mokurruret  title,  and 
notice  of  the  claim  is  ordered  to  be  cnven  at  the  time  of 
sale,  H  is  unnecessary  for  the  zemindar,  who  remains  in 
full  pottessioa  of  his  ri^rhts  notwithsUnding  the  sale, 
to  commaape  a  suit  to  set  aside  the  sale  or  for  any  other 
pur|x>se.  Nor  can  limitation  run  ajrainst  him  in  favor  of 
die  purchaser  who  does  not  obtain  possession. 

Markby,  J,— The  facts  of  this  case  are 
shortly  these.-  That  the  plaintiff  sued  to 
recover  a  village  which  he  alleged  to  have 
been  h^ld  on  a  mokurruree  title  by  one  Ma- 
dhub  Narain  Baboo,  who  got  possession  of  it 
ID  tba  year  1252  ;  that,  on  the  6th  September 
1858,  the  mokurruree  tenure  was  put  up  to 
sale  in  execution  of  a  decree  against  Madhub 
Narain  by  one  Dhuroneedhur,  and  that  the 
plaintiff  purchased  it ;  but  it  is  quite  clear 


now  that  the  plaintiff   has   never 
possession  under  his  purchase.     The  deii 
ant   denies  that  Madhub   Narain  had 
mokurruree  tenure,  but  he  admits  that 
(Madhub  Narain)  was  in  possession  ander 
maintenance-grant   as  a   dependant  of  T 
family ;  and  he  says  that,  when  he  came  n 
possession  of  the  family-property  in  Octol 
1857,  he  resumed  this  land,  and  granted  it 
other    persons.      The     present     sait    \ 
brought  on  the  3rd  September  1870  ;  and 
Moonsiff  has  found  that  the  plain tiff^s  cl 
is  barred  by  limitation.     He  finds  npon 
evidence  and  the  documents  produced 
the  Rajah  defendant  has  been  holding 
village  in  dispute  from  1265  up  to  the  ^ 
sent  time,  and,  therefore,  without  going  ii 
the  merits  of  the  case,  he  dismissed  the  ^ 
iff's  suit.     The  Judicial  Commissioner 
overruled  the  decision  of  the  Moonsiff 
the   question  of  limitation,   and  then 
shortly  disposes  of  the  case  on  the  n 
and  holds  that  the  mokurruree  title  is  prot 
On  the  question  of  limitation,  .he  says  in 
part   of  his  judgment  that    the   Rajak 
marie  a  claim  when  this  property  was  pot 
to  sale  by  the  execution-creditor  of  M: 
Narain,  and  that  claim  was  disallowed  oal 
8th  September  1858  ;  and  that  since  the 
sent  suit  was  preferred  within  12  years 
that  date,   it  is  not  barred,  the   defeat 
Rajah  not  having,  in  the  meantime,  broaf 
regular  suit  to  set  aside  the  summary 
dated  8th  September  1858.     It  is  quite 
that,  at  any  rate,  no  disturbance  of  the  Raja 
possession  took  place  in  consequence  of 
sale,  nor  is  it  right  to  say  that  the  claim 
the  Rajah  was  disallowed ;  it  was  noc  all 
ed  in  this  sense  only  that  the  sale  was 
stopped,  but  it  was  expressly  directed 
the  notice  of  this  claim  was  to  be  givea 
the  time  of  the  sale.     It  was  therefore 
necessary  for  the  Rajah,  who  remained 
full  possession  of  his  rights  notwithstandi 
the  sale,  to  commence  any  suit  for  senii 
aside  the  summary  order  of  the  8th  Se] 
her  1858,  or  for  any  other  purpose, 
part  of  the  judgment  of  the  Lower  Ap| 
Court,  therefore,  cannot  be  supported, 
what  we  have  to  see  is  whether  the  ji 
ment  of  the  Judicial  Commissioner  can  be; 
ported  on  that  which  remains.     All  that 
mains  of  his  judgment  after  that  is  where 
says  that,  on  the  17th  July  1857,  the  d< 
holder  applied  for  the  attachment  and  sale 
the  rights  of  Madhub  Narain  Baboo,  w¥ 
application  was  successful ;  and  on  thai 
asks  how  did  the  defendant  Rajah  take  p 
session  of  the  land  which  was  under  atla< 
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Bt  in  the  Civil  Coart  ?  Now,  it  may  be 
l^d  from  that  that  the  Judicial  Com- 
Bioner  thoaght  it  improbable  that  the 
Wi  coald  have  taken  possession,  and  in- 
9ed  the  ryots  to  pay  him  rent  in  respect  of 
;  land  which  was  under  attachment  in 
^ivil  Court.  There  may  be  some  impro- 
wy  of  this  kind ;  but  it  is  altogether  im- 
bcr  to  reverse  the  judgment  of  the  Court 
trst  instance  upon  such  a  ground.  It  v^as 
^daty  of  the  Judicial  Commissioner  to 
rinto  the  facts  and  evidence  upon  which 
Moonsiff  based  his  decision.  We  find  that 
15th  October  1857,  the  very  date  on 
the  Rajah  says  he  came  into  posses- 
he  obtained  a  kubooleut  in  respect  of 
roperiy  from  the  tenants,  and  that,  on 
5th  July  1858,  he  gave  effect  to  that  by 
ring  rent  from  them  under  a  decree  of 
oonsiff's  Court.  It  was,  therefore,  irre- 
to  ask  the  question  how  he  could  get 
ion.  Tne  facts,  which  the  Moonsiff 
nd,  and  which  the  Judicial  Commis- 
does  not  displace,  clearly  show  that  he 
done  so.  The  ground,  therefore,  on 
t"he  Judicial  Commissioner  iias  revers- 
finding  of  the  Moonsiff  on  the  ques- 
limitation  wholly  fails,  and  the  Moon- 
eciston  stands  untouched,  ^nd  must  be 
d.  The  appellant  is  entitled  to  get  his 
of  this  appeal  and  of  the  Lower  Appel- 
burt. 


The  j8th  March  1873. 
Present  : 

IrHon'ble  Dwarkanath  Mitter  and  £.  G. 

\  Birch,  Judges, 

} 

ilisions — Estoppels — Pocnments  not  on  the 
y-  Record — Assumptions. 

{  Case  No.  790  of  1872. 

r 

r/    Appeal  from  a  decision  passed  by 
yud^e    of   Dacca ^    dated    the    2gth 
\ruary    tS'j2^  reversing  a    decision    of 
Subordinate   Judge    of  that  District, 
t€d  ihe  2gth  June  tSji, 

\y  p.  Wise  (Defendant),  Appellant, 

t 

:  versus 


Musst.  Rubad  Khatoon  and  another 
F  (Plaintiffs),  Respondents. 

R  C  Gregory  and  Baho  Kalee  Mohun 
if  Doss  for  Appellant. 


Baboos  Romesh  Chunder  Mttter  arid  Doorga 
.  Mohun  Doss  for  Respondents. 

Admissions  made  by  a  defendant  in  other  suits 
brought  by  him  against  third  parties  cannot  be  treated 
as  estoppels  in  a  suit  to  recover  possession  of  a  differ- 
ent property  under  different  circumstance. 

A  Judge  ought  not  to  deal  with  a  case  ondocumentft 
not  forming  a  part  of  the  record,  e,  g.,  decisions  in 
other  cases  not  nled  in  the  case. 

Where  the  first  Court  records  its  reasons  ds  clearly 
and  distinctly  as  possible,  the  Lower  Appellate  Court 
ought  not  to  upset  the  judgment  simply  on  an  assump* 
tion  such  as  that  the  tenants  must  have  giveto  falsfc 
evidence  in  favor  of  the  larger  shareholder. 

Mitter^  J, — In  this  case  we  are  of  opinion 
that  the  decision   of  the   Lower  Appellate 
Court  cannot  be  supported.     It  is  admitted 
by  the  Judge  in  his  judgment  that,  in  the 
year   1857,  there  was  an  Aft  IV.  catt,  the 
result    of   which   was   to    maintain  Gorirlb 
Hossein,  the    party  whose  right,  title,  and 
interest  have  been  purchased  by  theiappellant 
in  this  case,  in  possession.    The  Juoge  goes 
on    however    to    say  that  Gorrib   Hossein 
having   afterwards  brought  a  suit  in  which 
he  admitted  that  his  own  share  in  the  pro- 
perty was  12  annas  only,  and  the  appellant 
also  having  brought  a  suit  against  certain 
third  parties  for  the  possession  of  a  4-annaa 
sh^re  of  some  other  properties  alleged  by 
him  to  be  the  share  of  Rumzan  Khatoon 
under  the  heba  of  her  mother,  the  admissions 
made  in  those  two  suits  ought  to  be  treated 
as  estoppels  against  the  appellant,  and  that  it 
is,  therefore,  no  longer  open  to  him  to  say  that 
the  plaintiff's   predecessor  in  title,  namely, 
Rumzan   Khatoon,  was  not  entided  to  a  a- 
annas  share  of  the  property  claimed  in  this 
suit. 

We  are  clearly  of  opinion  that  th^  Judge 
is  wrong  in  treating  the  admissions  above 
referred  to  as  estoppels ;  and  as  this  poiqt 
is  conceded  by  the  pleader  for  the  respond- 
ent, we  do  not  wish  to  enter  into  it  at  any 
length.  The  suits  brought  by  Gorrib 
Hossein  and  the  appellant  were  dismissed, 
but,  whether  they  were  dismissed  or  not,  it 
seems  to  be  quite  clear  that  the  statements 
made  by  them  in  those  suits  cannot  be  treat- 
ed as  estoppels  in  the  present  suit,  which  is 
brought  by  the  respondents  to  recover  pos- 
session of  a  4-annas  share  of  a  different 
property  under  a  different  state  of  circoni- 
stances. 

The  learned  Judge  also  says :  ''  What  share 
of  the  talook  Gorrib  Hossein  was  entitled 
to  hold  at  the  time  of  the  sale  has  not  been 
proved  in  this  suit,  but  it  has  been  proved  in 
the  defendant's  presence  in  other  cases,  and 
he  will  probably  not  dispute  that  it  does  not 
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exceed  12  annas."  It  is  scarcely  neces- 
sary for  us  to  say  that  a  judgment  like  this 
cannot  stand.  It  was  for  the  plaintiffs  to 
prove  by  evidence  produced  in  this  case  that 
they  are  entitled  to  recover  the  properly 
qlaimed  by  them.  We  have  not  been  able 
to  find  any  of  the  decisions  referred  to  by 
the  Judge,  in  which  he  says  it  was  proved 
in  the  defendant's  presence  that  the  share  of 
Gorrib  Hossein  in  the  talook  in  question 
does  not  exceed  12  annas.  No  such  decision 
has  been  pointed  out  to  us  by  the  respond- 
ent's pleader,  and  it  seems  to  us  quite  clear 
that  the  Judge  ought  to  have  dealt  with  the 
case  on  the  evidence  on  the  record,  and  not 
on  documents  which  do  not  form  a  pan 
of  It. 
.  It;i)^8  been  said  that  the  Judge  has  arrived 
at'^Vl^r  finding  upon  the  evidence  on  the 
(Jd^stion  of  possession,  and  that  we  are  bound 
to  uphold  that  finding  as  we  are  sitting  now 
in  special  appeal.  The  Judge  says :  "  It  is 
^  not  surprising  that  the  tenants  should  side 
**  with  the  large  shareholder,  and  1  think 
"  there  is  sufficient  evidence  of  the  plaintiff's 
''  possession  to  prevent  the  hearing  of  the 
''  suit  being  barred  by  limitation,  and  that 
"  the  plaintiffs  are  entitled  to  recover  posses- 
"  sion." 

Now,  after  we  have  found  from  the  mis- 
takes previously  pointed  out  by  us  that  the 
Judge  has  dealt  with  this  case  from  an  en- 
tirely erroneous  point  of  view,  it  is  almosi 
impossible  for  us  to  say  .that  the  Judge  has 
arrived  at  a  correct  conclusion  on  the  ques- 
tion of  possession,  merely  because  he  has 
incidentally  referred  tothatquestion  at  the  end 
of  his  judgment.  In  rejecting  the  evidence 
of  the  plaintiff's  witnesses,  the  Subordinate 
Judge  who  tried  the  case  in  the  first  instance 
recorded  his  reasons  as  clearly  and  distinctly 
ais  possible ;  and  it  was  the  duty  of  the 
Judge,  before  he  came  to  a  different  conclu- 
sion, to  have  satisfied  himself  thoroughly  that 
those  reasons  were  erroneous,  and  not  merely 
to  have  upset  the  judgment  of  the  first  Court 
simply  on  the  assumption  that,  because  the 
defendant  is  the  owner  of  a  larger  share  of 
the  property  in  dispute,  the  tenants  must 
have  given  false  evidence  in  his  favor. 

In  this  view  of  the  case,  we. reverse  the 
Judge's  decision,  and  remand  the  case  to  the 
Lower  Appellate  Court  for  a  fresh  finding, 
both  on  the  question  of  limitation  and  on  the 
merits. 

We  wish  to  add  that,  should  the  plaintiffs 
succeed  in  proving  their  alleged  possession 
i^nd  dispossession,  th^  onus  of  proving  title 


ought  to   be  thrown   upon  the    defendaat,; 
appellant. 

The  costs  will  follow  the  result. 


The  31st  March  1873. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  AinsBe, 

Judges, 

Joinder  of  Causes — Special  AppeaL 

Case  No.  735  of  1873. 

Special  Appeal  from  a  decision  passed  by  iM 
Subordinate  Judge  of  Shahabad^  dated 
/jM  February  18 J 2^  affirming  a  decisis 
of  the  Moonsiff  of  Buxar^  dated  the 
July  i8yr. 

Sheoburt  Ojha  and  others  (Plaintiffs). 
Appellants, 

versus 

Judoo  Ojha  and  others  (Defendants). 
Respondents, 

Mr.  H.  E,  Mendies  and  Baboo  Kalee  Meim 
Doss  for  Appellants. 

Bab 00s   Mohesh     Chunder     Chmodhry 
Chunder  Madhub  Ghose  for  RespondeoBi^ 

Certain  co-sharers  sued  collectively  a  number  oli 
fendants  composed  partly  of  shareholders  by  a< 
mon  title  with  the  plaintins,  and  partly  of  parties 
tied  to  shares  by  virtue  of  assignment  from  tbe  plamt 
The  Courts  below  decided  the  case  as  between  pUia 
and  the  original  co-sharers  in  favor  of  the  latter;; 
as  between  the  plaintiffs  and  their  vendees,  they  alb 
the  vendees  what  the  plaintiffs  collectively  alleged 
have  been  assigned  to  them.     It  was  objected  in  aj)fi 
that,  althou  ? h  correct  as  a  whole,  this  was  not   jiistl 
certain    individual   plaintifts   who    got   less   than 
claimed  : 

Hki.d,  that'this  was  no  ground  for  special  appeal, 
a  consequence  of  the  course  which  the  plaintiffs 
themselves  adopted  by  suing-  in  a  body. 

Phear ^  J. — I  r  does  not  appear  to  us 
the  objection  made  now  on  special  appeal 
the  decision  of  the  Lower  Appellate 
ought  to  be  allowed  to  prevail.  It 
that  the  plaintilTs  are  several  in  numl 
claiming  to  have  been  entitled  originallj 
certain  shares  in  the  property,  which  is 
subject  of  suit,  and  admitting  that  tl 
shares  have  been  severally  diminished 
assignments  made  to  strangers.  They 
roilectively  a  considerable  number  of  d^eod* 
ants  who  may  be  divided  into  two  classdiil 
firsts  those  who  are  shareholders  by  a  coiJ! 
mon  title  with  ihe  plaintiffs;  and,  sectmi^ 
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|»se  who  are  entitled  to  shares  in  ihe  pro- 
ferty  by  virtue  of  the  admitted  assignments 
lom  the  different  plaintiffs. 
Both  the  Courts  below,  it  seems,  have 
md  that  the  original  shares  belonging  to 
plaintiffs  were  less  than  they  alleged 
1  to  be  ;  that  they  were,  in  fact,  precisely 
lat  their  original  co-sharers,  defendants, 
-sged  them  to  be  ;  and  on  that  footing  they 
re  decided  the  case  as  between  the  plaint- 
and  the  original  co-sharers,  defendants. 
Then  as  between  the  plaintiffs  and  the  de- 
Ittdants'  who  may  be  called  the  plaintiffs' 
Sdees,  the  Courts  below  have  allowed  to 
*  defendants,  the  vendees,  precisely  that 
ich  the  plaintiffs  collectively  alleged  that 
"  had  assigned  to  ihem. 

is  now  objected  on  special  appeal  that, 
(oagh  this  may  be  correct  as  between  the 
intiffs  as  a  whole,  it  is  not  just  to  certain 
ividual  plaintiffs,  because  the  shares  which 
Court  has,  as  between  the  original  share- 
'^ers,  found  that  some  of  the  plaintiffs 
I  entitled  to,  are  really  in  excess  of  that 
[Ch  IS  now  awarded  to  the  plaintiffs  as  a 
V  collectively.  The  reason  of  this  being 
the  shares  which  fall  to  the  other  plaint- 
are  considerably  less  than  they  claim  ; 
inasmuch  as  the  whole  amount  assigned 
all  the  plaintiffs  together  has  been  taken 
of  the  whole  of  the  plaintiffs'  shares, 
consequence  has  been  detriment,  in  the 
which  we  have  mentioned,  to  those 
ktiffs  who,  the  Court  finds,  had  the  origi- 
shares  of  some  substantial  amount, 
does  not  appear  to  us,  however,  that  this 
ground  of  complaint  on  special  appeal 
ih  we  ought  to  uphold.  It  is  in  truth 
frequence  of  the  course  which  the  plaint- 
ibemselves  have  taken.  They  joined  as 
'  body  to  sue  the  defendants,  and  must  be 
led  as  one  body  throughout  the  cause, 
^ras  to  Us  impossible,  almost,  to  do  other- 
If,  notwithstanding  that  they  have,  in 
way,  made  themselves  one  plaintiff,  the 
irts  were  in  law  obliged  to  look  at  their 
iral  interests,  the  result  would  be  that 
ft  would  be  instead  of  one  suit  as  many 
^rent  suits  against  all  the  defendants  as 
-  are  individual  plaintiffs.  We  do  not 
that  the  Court  is  bound,  indeed  we 
it  cannot  practically  take  a  course  of 
kind.  It  may  be,  as  Baboo  Kalee 
iunDoss  has  pressed  upon  us,  that  the 
it  will  work  a  great  grievance  to  some  of 
i)lamtiffs.  If  this  be  so,  we  dare  sav  that 
"  may  find,  as  between  the^nselves  and 
own  vendees,  some  way  to  a  remedy. 
«  any  rate,  we  think  they  have  qo  ground 


whatever  of  complaint  as  between  themselves 
and  their  original  co-shareholders,  defendants. 
In  short,  they  must  abide  by  the  consequence 
of  the  course  which  they  have,  for  some 
reason  or  other,  taken  in  grouping  themselves 
together  as  one  plaintiff. 

We  think  the  appeal  must  be  dismissed 
with  costs. 


The  ist  April  1873. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

fudges. 

Decrees— Privy  Council  Order->Proceedinfi:s  in 
Execution— Limitation— Act    XXV.    of  1852, 

Case  No.  307  of  1872. 

Miscellaneous^  Appeal  from  -an  order  passed 
by  the  Subordinate  Judge  of  Sarun,  dated 
the  2$th  September  1872, 

Mr.  T.  C.  Lethbridge  (Decree-holder), 

Appellant^ 

versus 

Rajah  Saheb  Prohlad  Sen  (Judgment-debtor), 

Respondent, 

Moonshee  Mahomed  Yusuf  for  Appellant. 

Mr,  R.  A\  Twidale  and  Baboo  Taruck  Nath 
Dutt  for  Respondent. 

Decrees  affirmed  by  an  order  of  the  Privy  Council 
must  be  executed  with  the  execution  of  that  order,  and 
not  as  separate  decrees. 

Proceedings  had  in  the  High  Court  for  the  purpose  of 
getting  a  Privy  Council  order  sent  down  to  the  lower 
Court  for  execution,  whether  strictly  legitimate  or  not, 
with  reference  to  Act  XXV.  of  \^S2,  s.  2,  if  bond"fide 
efforts  made  by  the  judgment-creditor  to  carry  into 
effect  that  order,  must  be  taken  to  be  proceedings  keep- 
ing the  decree  alive. 

Phear,  /<— I  think  that  this  appeal  ought 
to  succeed  on  two  grounds :  in  the  first  place, 
the  respondent  has  admitted  that  the  Privy 
Council  decree  or  order  can  be  executed,  as 
it  has  not  been  barred  by  lapse  of  lime.  If 
that  be  so,  and  inasmuch  as  it  seems  to  me 
that  the  Privy  Council  order  affirming  the 
previous  decrees  must  comprehend  and  em- 
brace those  decrees,  it  is  somewhat  incorrect 
to  speak  of  executing  those  decrees  as  sepa- 
rate decrees,  for  they  fall  to  be  executed 
with  the  execution  of  the  Privy  Council 
order;  in  other  words,  the  judgment-creditor 
is  unquestionably  entitled  in  executing  thq 
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decree  or  order  of  the  Privy  Council  lo  get 
the  benefit  of  the  decrees  or  orders  which 
that  Privy  Council  decretal  order  affirmed. 
To  my  mind  it  would  be  almost  absurd  if  it 
were  otherwise.     . 

The  second  ground  upon  which  1  think 
the  appeal  ought  to  succeed  is  that  it  seems 
lo  me  that  the  proceedings  which  were  had 
in  ihis  Court  for  the  purpose  of  getting  the 
Privy  Council  order  sent  down  to  the  lower 
Court  for  execution  must  be  taken  as  proceed- 
ings bond  fide  had  for  the  purpose  of  keeping 
the  decree,  to  which  the  judgment-creditor 
was  entitled,  alive,  it  is  not  necessary,  1 
think,  that  we  should  say  whether  those  pro- 
ceedings were  strictly  legitimate  or  not.  it 
may  be  or  may  not  be  that,  notwithstanding 
section  2  of  Act  XXV,  of  1852,  the  more 
regular  and  proper  course  for  the  purpose  of 
geuing  the  record  and  the  copy  of^  the 
Privy  Council  judgment  into  the  Court 
which  has  to  execute  the  decree  is  to  apply 
for  that  purpose  in  the  first  instance  to  the 
High  Court.  In  some  cases  I  imagine  that 
it  must  be  necessary  to  take  that  step,  inas- 
much as  the  Court  of  first  instance  would 
not  be  able  to  know  what  was  the  precise 
decree  which  it  ought  to  carry  out  without 
the  instruction  of  the  High  Court. 

However,  as  1  have  already  said,  I  do  not 
think  it  necessary  to  inquire  in  this  case 
whether  those  proceedings  were  actually 
necessary  for  the  judgment-creditor  to  take, 
because  1  think  that  they  were  bond-fide 
efforts  made  by  the  judgment-creditor  to 
enforce  and  carry  into  effect  the  order  which 
he  had  obtained  from  the  Privy  Council; 
they  were  not  in  any  way  illegal  or  wrong. 
It  seems  to  me  that  he  ought,  at  any  rate,  to 
have  the  benefit  of  them,  if  they  save  his 
time,  notwithstanding  the  provisions  of 
section  2,  Act  XXV.  of  1852. 

The  order,  therefore,  of  the  Subordinate 
Judge  ought  to  be  varied  in  this  respect, 
that  it  ought  to  order  execution  of  the  first 
and  second  decrees  as  well  as  the  third  decree, 
that  of  the  Privy  Council. 

The  appellant  must  have  his  costs. 

Ainslie,  J.—l  do  not  feel  quite  sure  that 
the  admission  of  the  judgment-debtor  in 
this  case  was  not  made  on  the  understanding 
that  the  period  of  three  years*  limitation  does 
not  apply  to  decrees  or  orders  of  Her  Majesty 
in  Council,  and,  therefore,  I  prefer  resting  the 
judgment  entirely  upon  the  second  ground 
stated  by  my  learned  brother. 


The  2nd  April  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Joint  Decree—Ezectttioa  hj  one  Sharer— Act 
VIII.  of  1859,  s.  antj. 

Case  No.    343  of  1872. 

Miscellaneous  Appeal  /r 9m  an  order  passd 
by  the  Subordinate  fudge  of  Gya,  dated 
the  ist  October  t8y2, 

Mussamut  Amatool  Russool  (Decree -holder), 

Appellant^ 

versus 

Mussamut  Luteefun  ( Judgmeni-debtw), 

Respondent, 


Baboo    Mohesh    Chunder     Chowdhry 
Moonshee  Abdool  Baree  for  Appcllint. 

Baboos   Debendro  Narain  Bose   and  B^ou 
Sen  Singh  for  Respondent 

Where  one  of  severtl  persons  entitled  to  the  beaeiW; 
a  decree  seeks  to  have  it  executed  without  |OHi«C  m^ 
others  interested,  his  proper  course  is  to  apply  to» 
Court  under  S.  207,  Civil  Procedure  Code. 

Pheary  7.— This  appeal  seems  lo  be  i* 
some  degree  misconceived.    The  appellintij 
one  only  of  several  persons  who  are  on 
record,   and  entitled  to  the  benefit  of 
decree  against  the  defendant.     If  he  1 
to  have  the  decree  executed  without  joim 
all  the   persons  who  are  interested  in  ' 
decree,  he  should  apply  to  the  Court  uo 
section  207  of  the  Civil  Procedure  Co^ 
and  the  Court  will  then,  if  it  thinks  Itt 
allow  him   to   proceed   alone,   take 
measures  for  securing  the  interests  of 
persons  under  the  decree  ;  and  we  think 
it  is  the  more  important  in  this  case  that 
step  of  this  kind  should  be  taken,  because 
appears  that  the  defendant  herself  is  one 
the  persons  who  are  now  entitled  to  the  btf 
fit  of  the  decree,  although  her  name  is  not, 
course,  on  the   record   in  the   capaatj 
plaintiff. 

The  Court  below  appears  to  have 
rightly  in  refusing  the  appellant's    af 
tion  for  execution  in  the  shape  in  whicH 
has  put  it". 

We,  therefore,  dismiss  this  appeal 
costs,  pleaders'  fees  being  assessed  i 
gold  mohur#. 
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The  2nd  April  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

I  Reyiew — ^Jurisdiction. 

In  the  Matter  of   • 
Hajee  Abdooliah  and  others,  Petiiioners, 

.  versus 

Reassut  Hossein,  Opposite  Party, 

Mr,  R,  E,    Twiddle  and  Baboo  Romesh 
I        Chunder  Mi  iter  for  Petitioners. 

Mr,  C.  Gregory  and  Moonshee  Mahomed 
Yusufiox  Opposite  Party. 

{very  Court  has  so  far  the  power  to  revise  its  own 
'non  as  may  be  necessary  for  the  pm-pose  of  making 
t  terms,  accord  with  the  intention  entertained  at  the 
I  it  was  passed,  e.  g.,  to  correct  verbal  errors,  or  other- 
ito  make  the  decree  an  accurate  expression  of  the 
snt  intended.     But  an  inferior  Court  of  limited 
ioo  does  not  possess  the  general  power  of  revising 
ra  decision. 

l^hear,  J, — We  think  that  in  this  case  the 
must   be   made   absolute.    The  judg- 
of  Mr.  Craster  in  admitting  the   re- 
is  very  short.     He  says  — 

'•I  think  the  case  may  be  admitted  to  argu- 

mt.     As  a  general  rule,  every  Court  has 

rer  to  review  its  own  order,  and  as  at 

mt  advised,  I  see  no  reason  for  believing 

this  Court  has  not  power  to  review  its 

ler  in  the  present  case,  although  no  spe- 

provision  for  such  procedure  appears 

have  been  made  in  the  Act  under  which 

order  was  passed.     I   direct  that  the 

be  placed  upon  the  review-file,  and  be 

tued." 

appears  to  us  that  the  Judge  has  taken 
snoneous  view  of  the  extent  of  his  juris- 
Ikm  in  this  matter.  If  he  were  right,  the 
Sequence  would  be  that,  whereas  in  regu- 

e'ril  suits,  in  suits  before  the  Collector's 
under  Act  X.  of  1859,  and  in  suits 
Idi  are  dependent  upon  ihe  provisions  of 
IVlll.  of  i86q  (B.C.),  the  procedure  for 
WW  is  stiictly  laid  down,  and  limited  in 
jpect  to  the  time  and  the  cause,  yet  in  a 
lary  case  like  the  present  the  Court 
be  unrestricted  in  every  way.  It 
not  be  obliged  to  confine  its  review 
iBiaiter  which  was  new  since  the  former 
^ng,  or  to  any  of  those  points  which  are 
ibed  in  the  general  Civil  Procedure 
The  Judge  might,  in  fact,  in  review, 
an  appeal  from  the  decision  of  his  pre- 
pcssor  upon  precisely  the  same  materials 


as  those  upon  which  his  predecessor  formed 
his  judgment ;  and  he  might  do  this  without 
any  limit  as  far  as  we  see  with  regard  to 
time  ;  and  again  his  own  decision  upon  review 
might  be  reviewed  thereafter  equally  without 
limit  as  to  time.  The  consequence  would  be 
that  we  should  have  here  a  perfectly  un- 
restricted system  of  appeal  upon  appeal  with- 
out any  sort  of  limitation.  And,  indeed,  as  far 
as  we  understand  the  present  case,  the  review 
which  has  been  admitted  is  of  the  nature  of 
an  appeal  from  the  judgment  of  Mr.  Taylor. 
No  doubt  every  Court  has  so  far  the  power 
to  revise  its  own  decision  as  may  be  neces- 
sary for  the  purpose  of  making  that  decision, 
in  terms,  accord  with  the  intention  of  the 
Court  entertained  at  the  time  of  passing  it. 
For  instance,  to  correct  verbal  errors,  or 
otherwise  to  make  the  formal  decree  an  ac- 
curate expression  of  the  judgment  which  the 
Court  intended  to  pass.  But  we  are  of 
opinion  that  an  inferior  Court  of  limited 
jurisdiction  does  not  possess  the  general 
power  of  revising  its  own  decision  which  the 
Judge  appears  to  think  that  every  Court 
necessarily  does  possess.  We  may  say  that 
even  theCourt  of  Chancery  in  England,  whose 
powers  are  as  general  as  the  powers  of 
a  Civil  Court  well  can  be,  does  not  exercise 
the  power  of  reviewing  its  own  judgment, 
except  when  error  of  law  is  apparent  on  the 
face  of  the  judgment,  or  when  new  matter  is 
brough:  to  its  notice  which  coald  not  have 
been  adduced  before  it  at  the  time  when  the 
decree  was  made. 

On  the  whole,  then,  it  seems  to  us,  as  we 
have  already  said,  that  the  Zillah  Courts  have 
not  got  the  general  j»ower  of  reviewing  their 
own  judgments  which  would  be  necessary  in 
order  to  support  the  exercise  of  jurisdiction 
which  the  Judge  here  has  affected  to  make. 
It  follows,  therefore,  that  the  admitting  of  the 
review  was  in  this  respect  ultra  vires ^  and  the 
rule  setting  aside  the  order  will  be  made 
absolute  with  costs,  which  we  assess  at  two 
gold  mohurs. 


The  3rd  April  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Hoondee— Sig:nature  and  Endorsement— Issues. 

Case  No.  74  a  of  1871. 
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Special  Appeal  from  a  decision   passed  by  ^ 
the    Subordinate    Judge    of    Shahabcid^ 
dated  the  28th  March  i8yj,  reversing  a 
decision  0/  the  Moonsiff  of  Buxar,  dated 
the  ist  September  i8*ji. 

Doolar  Chand  Sahoo  and  another  (Plaintiffs), 

Appellants^ 

versus 

Mohabeer  Surun  Ram  and  another 
(Defendants),  Respondents. 

Mr,  G.  Gregory  and  Baboo  thunder 
Madhub  Ghose  for  Appellants. 

Mr.  M.  L.  Sandel  and  Baboo  Romesh 
Chunder  Mitter  for  Respondents. 

In  a  suit  upon  a  hoondee  which  \va.s  alleged  tu  have 
been  bought  for  a  money-consideration,  and  to  have 
been  drawn  by  the  Hrst  defendant  in  favor  of  the  se- 
cond, and  endorsed  by  the  second  to  the  plaintiff,  the 
first  defendant  denied  having  executed  the  document, 
or  authorized  his  name  being  used,  and  the  second  de- 
fendant admitted  his  endorsement,  but  said  he  had 
made  it  by  way  of  surety  for  the  first : 

Held  that  it  was  incumbent  on  the  lower  Court  to 
try  whether  the  signatures  were  genuine,  and,  if  it 
found  them  genuine,  to  distinguish  the  cases,  and  try 
them  separately,  as  the  defendants  would,  in  that  case, 
be  separately  liable  to  the  plaintiff. 

Phear^  J. — As  far  as  we  understand  this 
case,  the  plaintiff  sued  two  defendants  upon 
the  footing  of  a  native  negotiable  instru- 
ment, namely,  a  hoondee  which  he  said  had 
been  bought  for  a  money-consideration. 

The  hoondee  was  alleged  to  be  drawn  by 
the  first  defendant  in  favor  of  the  second,  and 
the  second  had  indorsed  it  to  the  plaintiff. 
'  On  this  state  of  the  case  it  became  incum- 
bent on  the  Lower  Appellate  Court  to  try 
whether  the  signatures  of  the  defendants 
were  genuine  signatures  or  not ;  and  it  is  to 
be  observed  that  the  two  defendants  would, 
if  their  signatures  were  genuine,  be  separate- 
ly liable  to  the  plaintiff  upon  the  document, 
and  their  two  cases  ought,  therefore,  to  have 
been  distinguished  and  tried  separately. 

It  appears  that  the  first  defendant  totally 
denied  his  liability  on  the  document,  saying, 
as  we  understand,  that  he  had  never  execut- 
ed it,  or  authorized  his  name  being  ttsed. 
On  the  other  hand,  it  seems  that  the  second 
defendant  admitted  his  indorsement,  but  said 
that  he  had  made  it  by  way  of  surety  for 
the  first  defendant. 

We  cannot  understand  from  the  judgment 
of  the  Lower  Appellate  Court  thai  the 
Subordinate  Judge  has  dealt  with  the  case 
in  the  aspect  in  which  we  have  placed  it. 
The  Subordinate  Judge  has  dismissed  the 


plaintiffs'  case  against  both  defendants,  bat. 
we   confess   that   we  are  unable   to  saii^j  j 
ourselves  upon  what  grounds  he  has  done  so 
with  reference  to  either  of  them. 
'  We  think  the  case  must  go  back  to  the 
Subordinate  Judge  for  re-trial,  and  be  vill,^ 
in  re-trying  the  case,  consider  whether  the 
plaintiff    has   made   out   his  claim   agaiast^ 
either  one  of  the  defendants  or  both,  and  be.; 
must  treat  the  plaintiffs'  claim  against  ifaK^ 
several  defendants  as  two  perfectly  distix»cl. 
cases. 

We  therefore  reverse  the  decision  ol  tte 
Lower  Appellate  Court,  and  send  back  tbfe 
case  for  re-trial  on  the  merits  generally. 

Costs  will  abide  the  event. 


The  4th  April  1S73. 

Present : 

The  Hon'ble  Dwarkanath  Mitter  and  £.  Q 

Birch,  Judges^ 

Sale  by  Hindoo  Widow — Reversionary  Heir»-^ 
Issues — Right  of  Suit. 

Case  No.  1150  of  1672. 

Special   Appeal  from   a   decision  passed 
the    AdditioncU    Subordinate     Judge 
Dacca,  dated  the  ^oth  April  18^2, 
fying  a  decision  of  the  Moonsiff  of  Kai 
gunge f  dated  the  22rtd  September  28^1. 

Suttyo  Narain  Doss  and  others  (Defendaxii 

Appellants, 

versus 

Ramjoy  Doss  and  others  (Plainiiffs), 
Respondents. 

Baboos  Bungshee  Dhur  Sen  and  Nullit 
Chunder  Sen  for  Appellants. 

Baboos  Romesh  Chunder  Mitter  and  Moi 
Mohun  Roy  for  Respond enus. 

In  a  suit  against  parties  claiming  to  be  reversi 
heirs  for  property  alienated  by  a  Hindoo  widov. 
Lower  Appellate  Court  declined  to  enter  into  the  q 
tions  whether  the  defendants  were  the  reversionjiry  h: 
and  whether  the  alienation  was  justified  on  the  gi 
that  the  defendants  might  bring  a  separate  suit, 
that  no  such  suit  would  lie,  and  that  the  Lower  Appdi 
Court  must  try  those  issues. 

Mitter,  J , — \Vk  are  of  opinion  that 
case  ought  to  be  remanded  to  the  Lower 
pellate  Court  for  the  determination  of 
three  following  points,  namely,  yfrj/, 
the  defendants  are  the  reversioDary  heii»( 
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•  bnsband  of  Doya  Moyee ;  second,  whe- 
trthe  alienation  of  the  property  in  dispute 
idc  by  Doya  Moyee  is  valid,  or,  in  other 
rds,  whether  it  was  made  under  such  cir- 
nstances  of  necessity  as  would  justify  it 
icr  the  Hindoo  law ;  and  thirdly,  whether 
f  purchase  made  by  Doya  Moyee  from 
fee  Nath  was  made  with  her  own  funds,  or 
b  funds  derived  by  her  from  the  estate  of 
f  husband.  The  Lower  Appellate  Court 
^ars  to  have  declined  to  enter  into  these 

ftions  upon  the  ground  that  the  defend- 
might  bring  a  separate  suit  against  the 
Intiffs  to  set  aside  the  sale  made  by  Doya 
lifee.  It  is  admitted,  however,  that  no  such 
i  will  lie,  and  that  admission  is  fully 
(mnted  by  a  recent  decision  of  the  Privy 
BDcil.  It  has  been  said  that,  as  the  parties 
l^were  originally  made  defendants  in  this 
^did  not  raise  any  objection  to  the  plainc- 
\  action  upon  the  grounds  contained  in 
[issues  mentioned  above,  the  appellants 
ioot  entitled  to  have  a  remand  upon  those 
pinds.  It  is  clear,  however,  that  the  ob- 
was  taken  by  the  defendant  Suttyo 
in  in  his  written  statement;  and  we 
that,  under  such  circumstances,  the 
Courts    ought    to  have    tried   those 

Te,  therefore,  remand  this    case  to  the 
Appellate  Court  with. directions  to  lay 

Ethe  issues  mentioned  above,  and  -  then 
fide  them  after  having  given  reasonable 
tunity  to  the  parties  to  produce  such 
|ence  as  they  have  in  their  power  to  pro- 

!tie  costs  of  this  appeal  and  of  the  lower 
ms  will  abide  the  ultimate  result. 


The  4th  April  1873. 

Present  : 

i  The  Hon'ble  W.  Markby,  Judge, 

N^  to  Privy  Council — Estimate  of  Costs— 
\  Limitation. 

[  In  the  Matter  of 

JDur  Sum  Dass  and  others,  Petitioners. 

I  Mr,  R,  T,  Allan  for  Petitioners. 

ylication  for  permission  to  appeal  to  the  Privy 

i  was  presented  on  the  last  day  of  the  six  months 

for  such  appeals,  and  with  it  was  deposited, 

sam  which  had  been  estimated  as  the  cost  of 

>E»  printing^,  and  transmitting'  the  record,  but 

ite  less  the  charji^es  of  printing ;  nothing  being 

as  the  cost  of  transcription.    The  petition 

'ingly  refused : 

Vol.  XIX. 


Held  that  petitioner  had  no  right  to  amend  the  esti- 
mate made  by  the  clerk  of  the  Privy  Council  department, 
still  less  to  amend  it  in  the  way  he  did ;  and  that  the  plea 
of  oversight  was  not  sufficient  to  excuse  him  for  non- 
comoliance  with  the  rules  of  Court,  or  to  admit  his 
application  beyond  the  prescribed  time. 

Markby,  J. — In  this  case  the  petition  of 
appeal  to  the  Privy  Council  was  presented 
on  the  17th  March  last,  the  last  day  of  the 
six  months  allowed  for  the  presentation  of 
the  appeal.  The  rules  of  this  Court  made 
on  the  30ih  July  1870,  by  Rule  IV.,  require 
that,  "  with  his  petition  for  the  admission  of 
'^  the  appeal,  the  appellant  shall  deposit  the 
"  sum  necessary  to  defray  the  cost  of  trans- 
"  lating,  transcribing  (or  printing),  and  trans- 
''  mitiing  the  record.  Such  sum  shall  be  in 
"  respect  of  appeals  from  the  appellate  side  of 
"  the  Court,  either  Rs.  2,000.  or  the  suiri 
*'  certified  bv  the  clerk  of  Privv  Council 
''  appeals  as  the  probable  cost  of  such,  trans- 
"  cript,  and  so  forth,  the  estimate  of  such  <:ost 
**  being  prepared  as  directed  in  Rule  XII." 

The  petitioner  in  this  case,  as  I  am  informed 
by  the  officer  of  the  Court,  applied  for  a  cer- 
tificate of  the  costs  of  translating,  printing, 
and  transmitting  the  record,  and  was  inform- 
ed that  the  amount  of  such  costs  was  Rs. 
2,272.  The  petitioner  did  not  deposit  with  his 
petition  of  appeal  the  sum  of  Rs.  2,272, 
but  only  the  sum  of  Rs.  1,302.  He  arrived 
at  that  amount,  as  I  understand  his  affida- 
vit, by  excluding  from  the  estimate  the  charg- 
es for  printing ;  he  made  no  further  appli- 
cation for  an  amended  estimate  to  the  clerk 
of  Privy  Council  appeals,  and  the  sum  which 
he  was  ready  to  deposit  not  being  the  sum 
stated  in  the  estimate,  the  officer  of  the  Court 
refused  to  receive  the  petition. 

On  the  first  day  the  Court  sat  after  th^  1 7th 
March  last,  an  application  was  made  that 
this  petition  should  be  received,  but  the  ap- 
plication could  not  then  be  entertained, 
because  the  stamp  had  not  been  obliterated 
in  the  manner  which  the  law  requires,  and 
without  which  the  law  prohibits  an  applica- 
tion being  heard.  On  the  next  day  the  Court 
sat,  the  application  was  again  made  and  fully 
heard,  but  it  had  again  to  be  returned,  because 
the  facts  stated  in  the  petition  were  not 
verified  as  the  rules  of  the  Court  require. 

The  petition  has  now  been  verified,  and 
this  is  the  third  time  that  the  application  is 
made.  I  do  not  allude  to  these  circumstances 
as  haviixg  any  very  material  bearing  on 
the  question  which  I  have  to  determine, 
but  merely  as  showing  the  extreme  care- 
lessness with  which  even  the  most  important 
business  of  this  Court  is  sometimes  conducted. 
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The  question,  it  seems  to  me.  which  I  have 
to  determine  is  whether  the  petitioner  has 
shown  any  good  (ground  for  not  complying 
with  the  rules  of  the  Court.     Those  rules 
being  of  this  Court,  I  think  there  can  be  no 
doubt  that  the  Court  has  a  discretion  whether 
or  not  it  can  dispense  with  any  of  the  require- 
ments contatneid  in  those  rules,  but,  on  the 
Other  hand,  as  these  are  the  rules  of  the  Court 
by  which  I  am  bound,  I  must  hold  that  we 
have,  at  the  same  time,  a  right  to  require 
that  these  rules  should  be  observed  ;  and 
1  also  think  that  we  should   require  that 
these  rules  should  be  observed  unless  some 
good  cause  is  shown  for  their  non-observance. 
Now,  the  petitioner  puts  the  matter  in  this 
way,  he  seems  to  think  that  he  has  a  right  to 
take  the  estimate  given  him  by  the  officer  of 
the  Court,  and  to  change  it  from  an  estimate 
for  translating,  printing ^  and  transmitting  to 
ao  estimate  for  translating,  transcribing,  and 
transmitting,   he   having,  in  the   meantime, 
changed  his  mind  as  to  the  place  where  he 
wished  to  have  the  record  printed.     It  seems 
to  nie  that,  under  these  rules,  the  party  had  no 
•Qch  right.     If  he  was  dissatisfied    with  the 
estimate,  he  could  apply  to  the  officer  to  have 
the  estimate  amended,  or  failing  that,  he 
might  apply  to  this  Court  to  direct    it  to 
be  amended.     I  do  not  think  that  he  had 
any  right  to  amend  the  estimate  himself, 
stilt  less  had  he  any  right  to  amend  the 
estimate  in  the  way  in  which  he  thought 
fit  to  amend  it.     It  is  obvious  that,  when  the 
charges  for  printing  are  struck  out,  it  would 
be  necessary   to   substitute  the   charges  for 
transcribing  which  are  considerable.  I  think, 
therefore,  that  the  petitioner  took  a  wholly 
erroneous  view  of  what  his  position  is  under 
^boee  niles.     But  the  question  still  remains 
whether  he  has  shown  any  reasonable  ex- 
cuse lor  falling  into  that  mistake.     All  that 
be  says  about  it  is  that  it  was  entirely  by  an 
oversight  that,  in  making   the  deposit  of  Rs. 
i,)OS,  he  omitted  to  provide  for  the  charge  of 
traiisciibsBg  to  which   no  allusion  was  made 
in  the  estimate.     It   is  quite  clear  that  no 
aUodiott  to  the  charge  of  transcribing  could 
he  made  in  the  estimate ;  if  the  record  were 
printed  here,   there   would  be  no  charge  for 
transcribing.    As  to  its  being  an  oversight,  if 
it  was  an  OTerstght  at  all,  it  was  entirely  the 
fanh  of  the  petitioner.     It  is  an  oversight 
that  he  could  not  have  fallen  into  if  he  had 
OMidean  application  to  the  officer  of  the  Court, 
or  oaiehilly  considered   the  rule.     It  seems 
to  me,  therefore,   that   no  ground  has  been 
made  for  the  party's  not  complying  with  the 
mks  ttf  the  CoarL  No  doubt,  it  may  appear 


somewhat  of  a  hardship  that.,  by  an  error  o{ 
this  kind,  the  party  should  lose  bis  right  of 
appealing  tr»  the  Privy  Council,  but  tiiat 
again  is  entirely  his  own  fault.  Had  he  net i 
delayed  in  the  matter  until  the  last  momeof 
of  the  sixth  months  which  was  given  to  \um 
for  presenting  the  petition  of  appeal,  he  could 
have  corrected  the  error,  h  seems  to 
that  the  applicant  has  made  out  no  ground  viif 
I  should  admit  this  petition  of  appeal, 
application  is  therefore  rejected. 


The  7th  April  1873. 

Present  : 

The  Hon'ble  W.  Markby  and  E.  G.  Bin 

Judges. 

Small  Cause  Courts— High  Court's  Powers- 
&  2S  Vic,  cap.  104,  s.  i5-~Act  XI.  ef 
s.  4. 

In  the  Matter  of 
Munnoo  Singh,  Petitioner, 

The  petitioner  present  in  person. 

The  powers  conferred  by  24  &  35  Vic,  ca^^ 

s.  15,  and  Act  XI.  of  1865,  s.  4,  do  not  enabte  the  * 
Court  to  interfere  with  the  decision  of  a  Court  of 
Causes  refusini;:  an  application  on  the  part  of  ad( 
to  send  for  a  copy  of  a  letter  which  was  Bled  io 
suit,  and  which  defendant  desired  to  put  in  as 

Alarkbyy  J . — In  this  case  we  are  of  opii 
that  the  rule  applied  for  ought  not  to 
granted. 

It  seems  that  the  defendant  was  sued 
the  Administrator-General  of  Bengal  n 
senting  the  estate  of  one  Abraham  Nici 
Pogose,  deceased,   for  the  sum  of  Rs.  %y 
deposited  by  the  deceased  with  the  defeni 

The  defendant  admits  the  deposit,  but 
leges  that  the  whole  amount,  except  a  bala 
of  Rs.  26,  had  been  paid  away  to  the  deci 
ed  or  by  his  direction. 

In   support    of   that   contention    he 
desirous  of  putting  in  a  tetter  addressed  toi 
agent  of  the  plaintiff  by  one  Marcar  Gi 
Pogose,  one  of  the  persons  said  to  be  ii 
ested   in   the   estate   of    the    late    Abi 
Nicholas  Pogose. 

For  this  purpose  the  defendant  appli< 
the   Judge   of    the   Small    Cause    Court 
Dacca,   the    Court   in   which    the   suit 
being  tried  (we  presume  under  section 
of  the  Code  of  Civil  Procedure)  to  send 
I  a  copy  of  that  letter  which  had  been  fil 
''  another  suit. 

The    Judge  of   the   Small    Cause 
refused  to  accede  to  this  application,  and 
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re  asked  to  set  aside  his  decree  against  the 
bfendant  as  illegal,  because  of  this  refusal. 

The  provisions  of  the  law  under  which  we 
asked  to  do  this  (there  being  no  appeal) 
section  15  of  the  24  &  25  Vic,  cap.  104, 
section  4  of  Act  XI.  of  1865,  which  give 
general  powers  of  superintendence  and 
irol  over  this  Court. 

We  do  not  consider  that  these  powers  en- 
us  to  interfere.  Th2  Judge  of  the  Small 
base  Court  decided  with  all  the  facts  before 
m  that  the  case  was  not  one  in  which  he 
light  to  send  for  the  document.  Whether 
decision  was  right  or  wrong  we  have 
\y  no  proper  means  of  ascertaining,  but 
is  enough  to  say  that  it  was  upon  a  matter 
II7  within  his  jurisdiction,  and  there 
g  no  appeal,  his  decision  is  final. 


\ 
V 


The  9th  April  1873. 

Preuni : 

Honble  W.  Markby  and  E.  G.  Birqh, 

fudges. 

VIII.  (B.  C.)  of  186^  s.  102— Appeals. 

Case  No.  22  of  1873. 

iceilaneous  Appeal  from  an  order  passed 
(he  Officiating  J^g^  of  Dacca,  dated 
2nd    September    1672^    reversing   an 
^dtr  of  the   Additional  Moonsiff  of  that 
district y  dated  the  i  $th  May  i8y2, 

tto  Coomar  Chuckerbutty  (one  of  the 
Judgment-debtors),  Appellant, 

versus 

tnund  Coomar  Dutt  and  others  (Decree- 
holders),  Respondents. 

.Baboo  Uuree  Mohun  Chuckerbutty  for 

Appellant. 

\oo  Sreenath  Banerjee  for  Respondents. 

word  "sait"  in  Act  VIII.  (B.  C.)of  i>69,s.  102, 
ided  to  cover  all  proceedings  prior  to  decree  and 
luent  ones  in  execution. 

'kbyj  J. — I  DO  not  think  any  appeal 

|in  this  case.     It  is  admitted  that,  if  this 

a  soit,  it  would  be  excluded  by  the 

of   section    102,   Act   VIII.  of  1869 

li  Council),  but  it  is  said  that  being  a 

^ding  in  execution,  that  section  does  not 

I  think  the  word  "suit"  there  was 

led  to  cover  all  proceedings  prior  to 

and  subsequently  in  execution. 


Then  it  is  further  contended  that  that 
section  is  altogether,  so  far  as  it  restricts  the 
right  of  appeal,  beyond  the  power  of  the 
Lieutenant-Governor  of  Bengal  in  Council 
to  enact.  I  think  that  objection  equally 
fatal  to  this  appeal,  because  the  appel- 
lant has  not  been  able  to  show  that  he 
has  any  right  of  appeal  at  all  except  under 
this  very  same  Act.  And,  therefore,  if  this 
contention  is  well  founded,  there  is  no  ap- 
peal at  all  to  this  Court.  I  do  not  wish  to 
express  any  opinion  that  it  is  well  founded, 
but  I  think  it  is  sufficient  to  dispose  of  that 
objection  to  say  that  either  way  there  wotrld 
be  no  appeal. 

The  respondent  will  get  his  costs. 

Birch,  J, — I  concur  in  thinking  that  no 
appeal  lies  in  this  case. 


The  16th  April  1873. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Act  VIII.  of  1859,  s.  284~Decree— ExecntiQa. 

Case  No.  25  of  1873. 

Miscellaneous  Appeal  from  an  order  pasted 
by  the  Officiating  ^ubordincUe  Judge  <>f 
Moorshedabady  dated  the  joth  November 
i8y2. 

Kalee  Doss  Ghose  (Decree-holder), 
Appellant, 

versus 

Lall  Mohun  Ghose  (Judgment-debtor), 

Respondent. 

Baboo  Gopal  Lall  Mitter  for  Appellant 

Baboos    Chunder  Madhub    Ghose  and 
Tarinee  Churn  Ghose  for  Respondent, 

Act  VIII.  of  1859,  s.  284,  does  not  restrict  the  granting 
of  a  certificate,  transferring  a  decree  for  extcntioB  to 
another  Court,  to  cases  where  such  decree  cannot  be 
executed  within  the  jurisdiction  of  the  Court  whose  duty 
it  is  to  execute  the  same.  A  certificate  may  be  granted 
upon  its  appearing  to  the  latter  Court  that  the  decree 
could  not  have  been  completely  executed  by  the  sale  of  the 
property  in  its  own  district ;  but  that  it  conld  be  so 
executed  by  the  sale  of  the  property  in  the  other  district. 

Jackson,  y. — The  appellant's  complaint 
in  this  case  is  that,  upon  his  application  to 
the  Court  executing  his  decree  to  order  the 
sale  of  certain  immoveable  property  el  the 
judgment-debtor  in  zilhih  Meorshedabad,  the 
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Court  refused  to  comply  with  his  request 
and  ordered  that  he  should  proceed,  in  the 
first  instance,  against  other  immoveable  pro- 
perty which  had  been  declared  equally 
subject  to  his  lien,  but  situate  in  zillah  Beer- 
bhoom.  It  is  urged  that  section  284  of  the 
Civil  Procedure  Code  does  not  permit  the 
granting  of  a  certificate  transferring  a  decree 
for  execution  to  another  Court  except  where 
such  decree  cannot  be  executed  within  the 
jurisdiction  of  the  Court  whose  duty  it  is  to 
execute  the  san\e,  and  that  it  is  contended 
means  nothing  other  than  where  property 
cannot  be  found  within  the  jurisdiction  of 
such  Court.  We  do  not  think  this  is  the 
meaning  of  that  section,  and  for  the  purposes 
of  the  present  case  it  appears  to  us  that  a 
certificate  might  have  been  granted  upon  its 
appearing  to  the  Subordinate  Judge  of  Moor- 
shedabad  that  the  decree  could  not  have  been 
completely  executed  by  the  sale  of  the  pro- 
perty in  Moorshedabad,  but  that  it  could  be 
so  executed  by  the  sale  of  the  property  in 
Beerbhoom.  That,  however,  is  not  the  ques- 
tion immediately  before  us  No  certificate 
has  been  granted  or  applied  for.  All  that 
we  are  concerned  with  at  present  is  the 
refusal  by  the  Court  to  sell  the  property  in 
Moorshedabad.  It  seems  to  us  that  by  so 
refusing  the  Court  has  only  exercised  the 
discretion  reserved  to  it  by  section  284,  and 
as  far  as  we  have  been  enabled  to  see  from 
the  circumstances  of  the  present  case,  we 
think  that  the  discretion  has  been  rightly 
exercised.  We  think,  therefore,  that  this 
appeal  must  be  dismissed  with  costs. 


The  1 6th  April  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt ,  Chief 
Justice^  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Rent-suit—Jurisdiction — Small  Cause  Courts. 

Reference  to  the  High  Court  by  the  Officiat* 
ing  Judge  of  the  Court  of  Small  Causes 
of  the   Suburbs  of  Calcutta  at   Sealdah, 
.  dated  the  sth  March  i8yj, 

Pearee  Bewah,  Plaintiff, 

versus 
Nokoor  Kurmokar,  Defendant. 

A  suit  for  rent  of  land  used  for  buildine  purposes  is 
cognizable  in  a  Mofussil  Court  of  Small  Causes. 


Case. — The  plaintifif  sues  to  recover  from 
the  defendant  Rs.  14-5-6  on  account  of  rent 
for  4  cottahs  of  land,  admitted  by  both  par- 
ties to  be  used  for  building  purposes,  situated 
at  Soora,  in  the  Twenty-four  Pergunnahi^ 
from  Bysack  1277  to  Magh  1279,  being  two: 
years  four  months  and  ten  days,  at  6  annasj 
6  pies  a  month. 

Defendant  pleads  that  the  case  is  not  cog-| 
nizable  by  the  Small  Cause  Court,  as  the  sot 
is  one  for  rent,  which  should  be  tried  by  the 
ordinary  Civil  Court. 

The  issue  is  whether  or  not  this  case^ 
being  of  the  nature  above  stated,  is  cogifr 
zable  by  my  Court,  being  a  Mofussil  SmaH 
Cause  Court.  I  am  myself  of  opinion  tU 
the  case  is  cognizable  in  a  Mofussil  Sm^ 
Cause  Court,  as  the  rent  claimed  is  groaod 
rent  on  account  of  land  admitted  to  bl 
**  bastoo,"  i.e.j  used  for  building  purposes 
The  Full  Bench  Ruling  of  the  High  C 
dated  26th  June  1872,  Case  No.  i 
1872,  Sutherland's  Weekly  Reporter,  Vi 
Xyill.,  p.  234,  appears  to  authorize 
trial  of  such  suits  by  the  ordinar}'  G 
Courts.  But  as  m  17  Weekly  Re 
p.  178,  a  distinction  is  drawn  bet 
ordinary  Civil  Courts  and  Small  Ca 
Courts,  and  I  am  not  aware  of  any  H 
Court  Full  Bench  Ruling  that  disti 
authorizes  the  trial  of  such  suits,  as  the 
in  question,  by  a  Mofussil  Small 
Court,  I  would  solicit  the  High  Conit 
order  upon  the  present  case. 

The  judgment  of  the  High  Court  was 
delivered  asfolloivs  by — 

Couchf  C.J. — It  seems  to  the  Court 
it  was  not  necessary  to  make  this  refe 
to  it.     The  case   in     17  Weekly    Re, 
p.  178,  shows  that  the  ground  of  the*  d 
sion   there   was  that  the  suit  was  for 
hancement  of  rent,  and  not  for  mere 
and  it  is  pointed  out  in  the  judgment 
suit  for  rent  merely  might  be  brought  in 
Small  Cause  Court.     It  is  said  in  that  j 
ment  that  the  claim  mentioned  in  seoioo 
Act  XI.  of  1S65,  means  a  claim  for  rent 
under  a  contract  between  the  parties, 
claitn  arising  out  of  the  occupancy  of 
land  by  the   defendant,  so  that,  ordin; 
the  plaintiff  would  be  entitled  to  recover 
from  him. 
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The  17th  April  1873. 
Present  : 


the  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Chittas  and  Maps— Evidence. 

Case  No.  1000  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  West  Burdwan,  dated  the  22nd 
April  1872,  reversing  a  decision  of  the 
Moonsiff  of  Bishenpore,  dated  the  sth  June 

lam  Chand  Ghose  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

im  Krishto  Bewrah  and  others  (Plaintiffs), 
Respondents. 

Bahoos  Rash  Beharee  Ghose  and  Nil 
Madhub  Sen  for  Appellants. 

}$  Jugodanund  Mookerjee  and  Umeren- 
dro  Nath  Chatter jee  for  Respondents. 

[Chittas  and  maps  made  in  contemplation  of  resump- 
M-procerdin^s  in  the  presence  of  both  sides,  and  sign- 
I  by  the  parties,  are  leg^al  evidence. 

Markby y  J. — In  this  case  we  cannot  agree 
khthe  District  Judge  that  the  chitta  and 
Lp  of  1848  made  in  contemplation  of  the 
ssumption-proceedings  in  the  presence  of 
>th  sides,   and  apparently  signed   by  the 
ties,  are  not  legal  evidence  at  all.     There 
ly  be   (though   we  do  not    express    any 
union  upon  that),  under  the  circumstances 
this  case,  grounds  why  no  great  weight 
mid  not  be  attributed  to  them  ;  but  we 
link  that  the  judge  of  the  Lower  Appellate 
lurt  must  consider  them,  and  attach  such 
^ight  to  them  as  he  thinks  proper.     We 
think  from  what  we  have  seen  that  there 
{another  document  alluded  to,  namely,  the 
nsion  of  the  Deputy  Collector  of  the  i  ith 
igust  1855,  which  requires  some  consi'dera- 
in  order  to  ascertain    what  really  was 
xided  on  that  occasion.     We  wish  to  repeat 
we  do  not,  in  the  least,  desire  to  express 
sort  of  opinion  how  this  case  should  be 
limately  decided.     We  only  desire  to  point 
It  that,  in  order  to  come  to  a  satisfactory 
inclusion^  there  should  be  a  further  investi- 
tion ;  and  all  those  papers  which  are  on  the 
>rd  mast  be  carefully  considered. 


The  result  is  that  the  decision  of  the 
District  Judge  will  be  set  aside,  and  the  case 
remanded  to  him  for  re-trial.  Costs  of  re- 
mand will  abide  the  ultimate  result. 


The  17th  April  1873. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Municipal  Commissioners — Act  III.  of  1864,  ss. 
6  and  79— Oaths —ETidence — Burning-ghats 
—Jurisdiction  of  Civil  Courts. 

Case  No.  436  of  1872. 

* 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  I  Sth  September  i8jr,  affirming  a  deci- 
sion of  the  Moonsiff  of  Serampore,  dated 
the  3rd  May  i8ji. 

Brindabun  Chunder  Roy  and  others 
(Plaintiffs),  Appellants, 

versus 

The  Chairman  and  Vice-Chairman  of  the 
Municipal  Commissioners  of  the  Town  of 
Serampore  (Defendants),  Respondents. 

•    Baboo  Chunder  Madhub  Ghose  for 

Appellants. 

Bahoos  Unnoda  Per  shad  Banerjee  and  Mohesh 
Chunder  Chowdhry  for  Respondents. 

Every  Municipal  Commissioner  beingf  vested,  by  Act 
III.  of  1S64,  s.  6,  with  the  powers  of  a  Magistrate  under 
s.  23  of  the  Criminal  Procedure  Code,  is  authorized  to 
administer  an  oath,  if  the  purposes  of  the  Act  require 
that  he  should  do  so. 

A  proceeding,  taken  under  Act  III.  of  ii$64,  s.  79,  is 
not  a  judicial  proceeding,  and  the  "  evidence  "  referred 
to  therein  means  evidence  without  oath.  Rej^ular  re- 
ports sigfned  by  medical  men  would  constitute  evidence 
within  the  meaning  of  that  section. 

S.  79  does  not  authorize  Municipal  Commissioners 
to  close  a  burnings-ground  which  has  been  used  for 
very  many  years,  merely  because  they  think  that  the 
burning  of  dead  bodies  is  offensive.  It  allows  them  to 
interfere  only  when  it  shall  appear  to  them  upon  the 
evidence  of  com  petent  persons  that  any  burning-ghat 
or  burying-ground  is  in  such  a  state  as  to  be  dangerous 
to  the  health  of  persons  living  in  the  neighbourhood 
thereof. 

Municipal  as  well  as  other  public  boards  are  included 
within  the  restraining  and  regulating  jurisdiction  of  the 
Civil  Courts  of  the  country  which  are  competent  to  in- 
quire into  and  control  the  action  of  public  bodies  where 
they  have  acted  in  excess  or  contravention  of  the  powers 
conferred  upon  them. 

Markby,  J. — This  suit  was  brought  by 
Brindabun  Chunder  Roy  and  56  other  per- 
sons, inhabitants  of  Serampore  and  Chatra, 
against  the  defendants,  who  are  the  Chairman 
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and  Vice-Chairman  of  the  Municipal  Com- 
missioners of  the  town  of  Seramporc,  asking 
for  a  decree  maintaining  ana  declaring  their 
right  to  burn  dead  human  bodies  at  a  ghat, 
known  as  Kalee  Baboo's  ghat,  which  the 
plaintiffs  state  to  have  been  used  as  a  burning- 
ghat  for  about  200  years,  but  which,  on  the 
15th  September  1870,  the  defendant,  Mr. 
Hopkins,  the  Vice-Chairman  of  the  Muni- 
cipal Commissioners,  ordered  to  be  closed. 

The  defendants  in  their  written  statement 
objected, yfr^/,  that  no  notice  of  suit  had  been 
served  as  required  by  section  87  of  Act  111. 
of  1864;  and,  secondly,  that  the  suit  was 
barred  by  the  limitation  prescribed  in  that 
section  ;  and  failing  these  objections,  they 
alleged  that  the  ghat  had  been  closed  under 
the  provisions  of  section  79  of  the  last-men- 
tioned Act. 

In  their  written  statement,  the  proceedings 
which  were  taken  by  the  Municipal  Commis- 
sioners for  closing  the  ghat  are  thus  stated  : 
"On  the  22nd  March  1864  the  Brigadier- 
*'  General  of  Barrackpore  forwarded  his 
**  complaint  to  the  Deputy  Magistrate  of  Ser- 
"  ampore  regarding  the  nuisance  occasioned 
"  by  the  burning-ghat  opposite  to  Barrack- 
**  pore  cantonment.  Accordingly,  depositions 
"  of  several  officers  and  gentlemen,  and  that 
•*  of  several  professed  medical  men,  were  taken 
"  into  consideration  ;  and  after  the  selection 
"  of  a  suitable  burning-ghat  so  as  to  cause 
"  no  nuisance  to  the  inhabited  portion  as  well 
*'  as  to  Barrackpore  cantonment,  a  report 
"  on  the  subject  was  made  to  His  Honor  the 
*VLieutenant-Governor  of  Bengal  for  the 
"  removal  of  the  burning-ghat.  The  reply 
"  from  Government  was  received  to  the  effect 
"  that  the  ghat  was  to  be  removed,  vide 
**  accompanying  Government  letter  No.  4006 
"  (Exhibit  No.  i)  and  Calcutta  Gazette  (Kx- 
"  hibit  No.  2);  subsequent  to  the  Govern- 
"  ment  sanction  having  been  obtained,  a  no- 
''  tice  was  affixed  on  a  conspicuous  part  of 
*'  the  ghat  for  closing  it,  which,  if  required, 
"  may  be  proved  by  evidence  and  production 
*'  of  the  copy-book  of  notices  (Exhibit  No. 
**  3)  kept  in  this  office." 

**  The  accompanying  copies  of  evidence  of 
*' Dr.  J.  Sutherland,  m.  d.,  Deputy  Inspec- 
"  tor-General  of  Hospitals,  Barrackpore,  Dr. 
"  R.  F.  Thompson.  Civil  Assi.siant  Surgeon, 
"  Hooghiy,  and  Baboo  Dwarkanaih  Chat- 
**  lerjee,  Sub-Assistant  Surgeon,  Serampore 
"  (Exhibits  4,  5,  and  6),  taken  down  in  the 
"  case,  and  authenticated  by  the  Vice-Chair- 
"  man,  which,  1  think,  is  admissible  under 
'*  Act  II.  of  1852,  will  prove  the  evidence  of 
''  competent  persons,  as  the  pro  visions  of 


"  section  79  of  Act  III.  of  1864  requires, 
"  taken  down  before  the  closing  of  the  ghat 
"  was  ordered." 

Somewhat  indefinite  issues  were  raised 
upon  these  allegations,  but  the  result  was 
that  the  Moonsiff  held  ^at  the  sait  ^^as 
brought  within  time,  but  that  the  notice  of 
suit  was  insufficient.  He  also  held  that  the 
burning-ghat  had  been  closed  in  accordance 
with  the  provisions  of  section  79  of  Act  III. 
of  1864  ;  and  he  dismissed  the  suit. 

On  appeal  the  Additional  judge  held  tkil 
the  notice  of  suit  was  sufficient,  but  be  also 
in  effect  tinds  that  the  ghat  had  been  \es;i^ '' 
ly  closed  under  the  provisions  of  the  Act ;  and ' 
he  dismissed  the  appeal. 

The  plaintiffs  have  appealed,  and  it  is  coo- : 
tended  in  special  appeal  that  this  decision  of  i 
the  Additional  Judge  is  wrong  in  point  of ; 
law,  and  that  the  proceedings  of  the  Mnnici- 
pal  Commissioners  were  illegal  and  void  for 
two  reasons  :   First,  because  the  order  was 
made  upon  three  reports,  which  not  being 
on  oath  or  affirmation  were  not  "  evidence** 
as    required    by    the   Act  ;    and,   secondly 
because    these    reports,    even   if    they  are' 
"  evidence,"  do   not,    as   the  Act  require^ 
show  that  this  burning-ghat  is  in  such  a  state ; 
as  to  be  dangerous  to  the  health  of  persons.! 
living  in  its  neighbourhood.  * 

The  documents,  which  the  Municipal  Com- 
missioners appear  to  have  had  before  them, 
and  which  they  treated  as  evidence, were  three 
certificates,  which  are  as  follow  : — 

(i).  '"I,  John  Sutherland,  M.  D.»  Official 
''  in^  Deputy  Inspector-General  of  Hospitali; 
**  Barrackpore  Circle,  do  hereby  declare  tfa* 
**  the  burning  of  the  dead  bodies  on  tiM 
"  Serampore  side  of  the  river  Hooghiy  op< 
''  posite,  or  nearly  opposite,  the  houses  rf 
"  European  residents  at  Barrackpore  is 
*'  garded  by  myself  and  other  residents 
'^  this  part  of  the  station  as  a  disgustini^  a 
"  loathsome  nuisance.  It  was  recently  fo 
**  necessary  to  shut  all  the  doors  on  the  m 
*'  si'leof  myown  and,  1  believe,  other  h 
"  to  exclude  the  disgusting  stench  from  d 
"  bodies  undergoing  cremation. 

**  The  influence  of  such  burning  on  tl 
health   of   the   residents    at     Barrackpoi 
cannot  easily  be  estimated,  but  I  have 
hesitation  in  stating  that  I  regard  the  i«' 
ing  of  dead  bodies  near  to,    and  to  wii 
ward   of,  the  station  as  hurtful ;  anJ 
in  my  opinion,  the  offensive  gaseous  ei 
lions  resulting  from  the  action  of  Bre  oi 
human  bodies  are  injurious  to  the  health 
the  persons  within  their  influence.** 
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[i).  **  I,  R.  F.  Thompson,  Civil  Assistant 

**  Surgeon  of  Hooghly,  do  hereby  sincerely 

"declare    that   the  burning  of  dead  bodies 

**  OQ  the  Serampore  side  of  the  river  Hooghly 

I  "is,  in  my  opinion,  not  only  highly  prejudi- 

i "  cial  to  the   health   q!   the   people    in  its 

"locality,  but  also  to  the  residents  on  the 

"opposite  side  of  the  river  at  Barrackpore." 

(3).  **  1,    Dwarkanath     Chatterjee,    Sub- 

1"  Assistant    Surgeon,    Officiating     Medical 

I  **  Officer  of    Serampore,  do  hereby  declare 

I "  that  1  consider  the  existence  of  so  many 

I  **  burning-ghats  along  the   Serampore  and 

i^Chatra   banks   of  the   river    as    a    great 

I  "nuisance,  and  that  I  believe  one  place  for 

:*the  cremation  of  the  dead  at  a  convenient 

i"  distance,  and  fenced  on   three  sides  by 

^ pucka  walls,  will  be  an  improvement  on 

"the    present    sanitary    condition    of    the 

•town/' 

The  contention  of  the  appellants  is,  that 
mse  documents  are  not  "  evidence,"  because 
word'"  evidence"  imports  that  the  staie- 
ent  should  be  made  under  the  sanction  of 
oath  or  some  form  of  affirmation  equiva* 
pent  thereto  as  is  required  when  evidence  is 
Paken  in  a  Court  of  Justice. 
f  The  Additional  Judge  has  said  as  to  this, 
Ulat,  "  as  the  Municipal  Commissioners  had 
^no  power  to  take  evidence  on  oath  on 
*' matters  of  this  kind,  the  word  'evidence' 
I"  most  clearly  means  evidence  without  oath." 
i  Possibly,  if  the  fact  was  so,  and  the 
llanicipal  Commissioners  had  no  power  to 
pdminister  an  oath,  the  inference  would  be 
INvrect ;  but  I  do  not  see  why  it  is  said  that 
hey  have  no  such  power.  By  section  6 
fnxj  Commissioner,  for  the  purposes  of  this 
let,  is  vested  with  the  powers  of  a 
lli^istrate  under  section  23  of  the  Code  of 
l^rinainal  Procedure,  and  this  would  seem  to 
\t  sufficient  to  authorize  him  to  administer 
^  oath,  if  the  purposes  of  the  Act  require 
liftt  he  should  do  so.  We  must,  therefore, 
jbusider  the  meaning  to  be  attributed  in  this 
^aose  of  the  Act  to  the  word  ''  evidence," 

thich  appears  to  me  to  depend  upon  whether 
r  no  the  proceeding  to  be  taken  under  this 
iection  is,  or  is  not,  a  judicial  proceeding. 
{ it  iSy  then,  upon  the  principle  upon  which 
be  case  in  the  12th  Weekly  Reporter,  page 
|6,  Criminal  Rulings,  appears  to  have  been 
^ided  by  the  Full  Bench,  the  evidence 
jinst  be  taken  on  oath.  If  it  is  not,  then  I 
l^tik  the  Municipal  Commissioners  might 
[l>t  upon  these  reports  if  they  deemed  them 
H  be  trustworthy.  It  seems  to  me  that  this 
I  not  a  judicial  proceeding.  No  provisloa 
linade  for  enabling  any  person,  as  of  right,  to 


appear  and  show  cause  against  the  order 
which  the  Municipal  Commissioners  may 
be  about  to  make,  or  even  for  any  notice 
being  given  as  to  the  intention  of  the 
Municipal  Commissioners  to  take  steps  to 
close  the  ghat  or  burial-ground.  No  certifi- 
cate or  formal  decision  of  any  kind  is  re- 
quired. And  though  it  is  true  that  the  acts  of 
the  Municipal  Commissioners  under  the  sec- 
tion may  interfere  with  private  rights  which 
are  highly  valued,  and  though  it  would,  in 
my  opinion,  be  wise  and  prudent  that  they 
should  give  to  their  proceedings  the  utmost 
publicity,  and  give  to  the  persons  interested 
an  opportunity  of  being  heard,  yet,  when 
the  Act  does  not  require  any  of  the  other 
usual  formalities  of  a  judicial  proceeding,  I 
do  not  think  the  single  requirement  of  an 
oath  or  affirmation  was  intended  to  be  retain- 
ed. Of  course,  I  do  not  mean  that  the 
answer  to  a  casual  inquiry, -even  by  a  com- 
petent person,  would  be  evidence  which  the 
Municipal  Commissioners  could  act  upon. 
But  I  think  regular  reports,  signed  by 
medical  men,  constitute  the  evidence  of  com- 
petent persons  within  the  meaning  of  the 
Act. 

With  regard  to  the  other  objection,  that 
even  if  a  report  not  on  oath  can  be  treated 
as  evidence,  still  these  reports  do  not  con- 
stitute any  evidence  that  this  ghat  is  in  a 
state  dangerous  to  the  health  of  persons 
residing  in  the  neighbourhood,  it  is  obvious 
that  there  cannot  be  any  consideration  in  the 
present  suit  of  the  sufficiency  of  the  inform- 
ation upon  which  the  Municipal  Com- 
missioners acted.  The  only  thing  that 
could  be  considered  in  this  suit  is  whether 
there  were  before  the  Municipal  Commis- 
sioners any  materials  upon  which  they 
could,  and  upon  which  they  did,  come  to  the 
conclusion  that  this  ghat  was  in  such  a 
state  as  to  be  dangerous  to  the  health  of 
persons  living  in  the  neighbourhood.  It  is 
contended  that  there  were  not,  because  these 
reports  show  nothing  whatsoever  as  to  the 
SLaie  of  this  particular  ghat,  and  could  not 
possibly,  upon  any  construction  of  them  what- 
soever, lead  to  the  conclusion  that  this  burn- 
ing-ghat was  in  such  a  state  as  to  be  danger- 
ous to  health.  At'  any  rate,  if  that  is  not 
precisely  what  is  contended,  that  is  what  the 
plaintiffs  must  establish  before  the  order  of  the 
Municipal  Commissioners  can  be  questioned. 
It  was  assumed  by  the  appellants  that  the 
three  reports  above  set  out  were  the  onlv 
evidence  before  the  Municipal  Commissioners, 
and  the  argument  of  the  respondents  hns 
proceeded  throughout  upon  the  same  assumpl 
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tion  ;  and  of  course  the  evidence  taken  at 
this  trial-  can  only  affect  the  question  now 
before  us  as  showing  what  the  proceedings 
of  the  Municipal  Commissioners  really  were. 
We  have,  therefore,  to  consider  what  these 
three  reports  amount  to ;  and  they  certainly 
do  appear  to  me  to  show  nothing  whatever 
as  to  the  state  of  this  ghat.  In  fact,  these 
reports,  as  well  as  the  inquiry,  seem  to  me 
to  be  addressed  throughout  to  the  wrong 
question  ;  the  question  under  the  Act  is  not  as 
to  the  practice  of  burning  or  burying  dead 
bodies,  but  as  to  the  state  of  the  locality 
where  the  burning  or  burying  takes  place. 
If  the  burial-place  is  so  surcharged,  or  from 
imperfect  burning  or  some  other  reason  there 
is  such  an  accumulation  of  that  which  is 
noxious  in  a  barning-ghat  as  to  be  danger- 
ous to  the  health  of  persons  living  in  the 
neighbourhood,  then,  after  providing  another 
suitable  place,  the  burial-ground  or  burning 
ghat,  which  is  in  this  objectionable  state, 
may  be  closed.  But  there  is  no  power  to 
interfere  with  the  practice  of  burying  or 
burning  so  long  as  the  burial-ground  or  burn- 
ing-ghat is  not  itself  in  a  noxious  condition. 

This  is  analogous  to  the  provisions  of  the 
Public  Health  Act  in  England,  where  a 
similar  power  is  given  to  close  a  burial- 
ground,  but  only  in  case  it  should  be  found 
to  be  in  a  state  dangerous  to  health  by  reason 
of  its  being  surcharged  (see  ii  &  12  Vic, 
c.  63,  s.  82). 

In  a  case  where  no  formal  proceeding  of 
any  kind  has  taken  place,  it  is  not  very  easy 
to  ascertain  exactly  what  has  been  done ; 
and  we  ought  not  to  declare  the  proceedings 
of  a  body  having  important  public  functions 
to  perform  to  be  void,  unless  it  is  quite 
clear  that  they  have  failed  10  comply  with 
the  provisions  of  the  law.  But  it  appears, 
1  think,  from  all  the  evidence,  that  the  Muni- 
cipal Commissioners  have  throughout  mis- 
understood their  powers  under  this  section. 
The  matter  appears  to  have  originated  in  a 
complaint  of  the  officer  commanding  at 
Barrackpore,  who  of  course  could  not  be 
affected  by  the  state  of  the  ghat,  but  only  by 
the  practice  of  burning ;  and  to  this  point 
the  attention  of  the  Municipal  Commissioners 
seems  to  have  been  directed  throughout. 
This  appears  very  clearly  from  the  deposi- 
tion of  the  Vice-Chairman  Mr.  Ryland,  who 
conducted  -these  proceedings.  He  appears 
to  have  had  the  evidence  of  his  own  senses 
that  the  stench  caused  by  burning  was  highly 
disagreeable.  But  when,  in  company  with 
one  of  the  medical  men,  he  inspected  the  ghat, 
he  says:  "I  did  not  then  smell  anything. 


inasmuch  as  there  was  no  body  bamm*.'* 
This  1  think  shows  the  light  in  which  the 
matter   was   considered    by   the   Manicipd  * 
Commissioners,  and  I  think  it  is  impossible ' 
upon   the   three    reports   upon    which  thef 
acted  to  carry  the  matter  further  than  thai/ 
in  the  opinion  of  these  three  gentlemen,  the' 
practice  of  burning  dead  bodies  anywhtri! 
is  prejudicial  to  the  health  of  persons  livioj 
anywhere  in  the  neighbourhood.      In  fact,»i 
these  three  reports  would  apply  just  as  weB^ 
to   any   other   burning-ghat   in    Scrampore^^ 
which  the  Municipal  Commissioners  wished^ 
to  close  as  to  the  one  which  is  the  subject  oT 
this  suit ;  and  if  we  hold  the  proceeding  oP 
the  Municipal  Commissioners  in  this  case  t9| 
be  valid,  we  shall,  in  effect,  hold  that  Acf 
have  power  under  this  Act  to  prohibit  io!n*^ 
mural  burning  and  burying  altogether.        ^ 

It  appears  to  me,  therefore,  that  we  w 
bound  to  hold  that  there  was  not  before  thff' 
Municipal  Commissioners  any  evidence 
such  a  nature  as  the  Act  requires,  and  t! 
their  proceedings  under  section  79  wi 
therefore,  invalid. 

The  defendants  have,  however,  now  taki 
for  the  first  time,  an  objection  that  no 
suit  as  the  present  will  lie.     Thej  did 
raise  this  question  in  either  of  the  C 
below,  but  they  now  contend  that  this  C 
has   no   jurisdiction   to    interfere   with 
action  of  a  public  body ;  that  no  person 
maintain  a  suit  for  the  mere  declaration 
a  public  right,   but  can  only  maintain 
action   for  damages  when  he  has  hi 
suffered  some  injury. 

There  being  absolutely  nothing  analogs 
to  the  position  of  the  parties  in  this 
under  the  Hindoo  law,  and  the  institn 
of  a  body  of  Municipal  Commissioners  wl! 
large  sanitary  powers  being  a  purely 
pean  institution,  we  are  compelled  to  1 
for  analogy  in  the  law  of  England,  wfai 
such  an  institution  is  well  known  and  est 
lished.     Now    the    general  jurisdiction 
Courts  of  Law  in  England,  to  inquire 
and  control  the  action  of  public  bodies  wb 
they  have  acted  in  excess  or  contraventioa 
the  powers  conferred  upon  them,  is  uadoabt^ 
I  need  only  cite  as  an  example  the  o 
tion  of  Lord  Justice  Turner  in  Biddulph 
The  St.   George's   Vestry,   33    L.  J. 
p.    417,     where,     though,    in     that 
the  learned  Judge  thought  the  Court  osj 
not   to    interfere,    he    takes    care  to   S9S 
'*  Now  I  am  very  far  from  chinking  ibat 
"  Court  has  not  power  to  interfere  with  p 
**  bodies  in  the  exercise  of  powers  which 
"  conferred  on  them  by  Act  of  F 
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The  2nd  April  1873. 
Present : 

! 

[The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 
!  Judges, 

Review — Jurisdiction. 

In  the  Matter  of   • 
;  Hajce  Abdoollah  and  others,  Petitioners^ 

\  versus 

j      Reassut  Hossein,  Opposite  Party, 

Mr.  J?.  E,    Twiddle  and  Baboo  Romesh 
1        Chunder  Mitter  for  Petitioners. 

Mr,  C.  Gregory  and  Moonshee  Mahomed 
I  Vusu/iox  Opposite  Party. 

^very  Court  has  so  far  the  power  to  revise  its  own 

in  as  may  be  necessary  for  the  purpose  of  making 

I  terms,  accord  with  the  intention  entertained  at  the 

titwas  passed,  e,g,,  to  correct  verbal  errors,  or  other* 

to  make  the  decree  an  accurate  expression  of  the 

lent  intended.     But  an  inferior  Court  of  limited 

m  does  not  possess  the  general  power  of  revising 

decision. 

Phear,  J, — We  think  that  in  this  case  the 
must   be    made   absolute.     The  judg- 
it  of  Mr.   Craster  in   admitting  the  re- 
is  very  short.     He  says  — 

1  think  the  case  may  be  admitted  to  argu- 
:m.    As  a  general  rule,  every  Court  has 
rer  to  review  its  own  order,  and  as  at 
resent  advised,  I  see  no  reason  for  believing 
it  this  Court  has  not  power  to  review  its 
ler  in  ihe  present  case,  although  no  spe- 
ll provision  for  such  procedure  appears 
have  been  made  in  the  Act  under  which 
order  was  passed.     1   direct  that  the 
be  placed  upon  the  review-file,  and  be 
rgued." 

appears  to  us  that  the  Judge  has  taken 
enoneous  view  of  the  extent  of  his  juris- 
tion  in  this  matter.  If  he  were  right,  the 
fisequeuce  would  be  that,  whereas  in  regu- 
^  civil  suits,  in  suiis  before  the  Collector's 
under  Act  X.  of  1859,  and  in  suits 
^ch  are  dependent  upon  the  provisions  of 
Vlll.  of  1869  (B.C.),  the  procedure  for 
^ew  is  strictly  laid  down,  and  limited  in 
ict  to  the  lime  and  the  cause,  yet  in  a 
imary  case  like  the  present  the  Court 
Id  be  unrestricted  in  every  way.  It 
iM  not  be  obliged  to  confine  its  review 
natter  which  was  new  since  the  former 
lairing,  or  to  any  of  those  points  which  are 
pscribed  in  the  general  Civil  Procedure 
pde.  The  Judge  might,  in  fact,  in  review, 
Hr  an  appeal  from  the  decision  of  his  pre- 
Beessor  upon  precisely  the  same  materials 


as  those  upon  which  his  predecessor  formed 
his  judgment ;  and  he  might  do  this  without 
any  limit  as  far  as  we  see  with  regard  to 
time  ;  and  again  his  own  decision  upon  review 
might  be  reviewed  thereafter  equally  without 
limit  as  to  time.  The  consequence  would  be 
that  we  should  have  here  a  perfectly  un- 
restricted system  of  appeal  upon  appeal  with- 
out any  sort  of  limitation.  And,  indeed,  as  far 
as  we  understand  the  present  case,  the  review 
which  has  been  admitted  is  of  the  nature  of 
an  appeal  from  the  judgment  of  Mr.  Taylor. 
No  doubt  every  Court  has  so  far  the  power 
to  revise  its  own  decision  as  may  be  neces- 
sary for  the  purpose  of  making  that  decision, 
in  terms,  accord  with  the  intention  of  the 
Court  entertained  at  the  time  of  passing  it. 
For  instance,  to  correct  verbal  errors,  or 
otherwise  to  make  the  formal  decree  an  ac- 
curate expression  of  the  judgment  which  the 
Court  intended  to  pass.  But  we  are  of 
opinion  that  an  inferior  Court  of  limited 
jurisdiction  does  not  possess  the  general 
power  of  revising  its  own  decision  which  the 
Judge  appears  to  think  that  every  Court 
necessarily  does  possess.  We  may  say  that 
even  the  Court  of  Chancery  in  England,  whose 
powers  are  as  general  as  the  powers  of 
a  Civil  Court  well  can  be,  does  not  exercise 
the  power  of  reviewing  iis  own  judgment, 
except  when  error  of  law  is  apparent  on  the 
face  of  the  judgment,  or  when  new  matter  is 
brough:  to  its  notice  which  could  not  have 
been  adduced  before  it  at  the  time  when  the 
decree  was  made. 

On  the  whole,  then,  it  seems  to  us,  as  we 
have  already  said,  that  the  Zillah  Courts  have 
not  got  the  general  power  of  reviewing  their 
own  judgments  which  would  be  necessary  in 
order  to  support  the  exercise  of  jurisdiction 
which  the  Judge  here  has  affected  to  make. 
It  follows,  therefore,  that  the  admitting  of  the 
review  was  in  this  respect  ultra  vires,  and  the 
rule  setting  aside  the  order  will  be  made 
absolute  with  costs,  which  we  assess  at  two 
gold  mohurs. 


The  3rd  April  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Hoondee — Signature  and  Endorsement — lasnes. 
Case  No.  74J  of  187a. 
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Municipal  Commissioners  under  which  this 
burning-gh^t  was  closed  was  illegal;  and  that 
the  plaintiffs  have  a  right  to  burn  dead  bodies 
at  this  gh4t,  the  order  of  the  Municipal 
Commissioners  notwithstanding. 

Birch,  J, — It  is  difficult  to  ascertain  from 
the  record  what  steps  were  takeji  by  the 
Vice-Chairman  of  the  Municipality  before  he 
ordered  this  burning-ghUt  to  be  closed. 
There  seems  to  have  been  nothing  analogous 
to  a  judicial  proceeding.  No  notice  was 
served  on  the  proprietor  of  the  ghat,  no  op- 
portunity was  offered  to  him  of  showing  that 
there  was  nothing  in  the  state  of  the  ghit 
to  warrant  the  interference  of  the  Municipal 
Commissioners.  No  complaint  appears  to 
have  been  preferred  by  any  of  the  persons 
residing  near  the  ghat.  The  Officer  Com- 
manding  at  Barrackpore,  on  the  opposite  side 
of  the  river,  appears  to  have  been  the 'first  to 
complain  of  the  burning  of  bodies  at  this 
ghdt  as  a  •'  nuisance."  The  ghit  had  been 
used  for  a  great  many  years  (the  plaintiffs 
say  200)  for  cremation,  and  no  complall^ts 
appear  to  have  been  made  by  the  residents 
of  Barrackpore  in  previous  years.  Early  in 
1864  the  gh3,t  was  suddenly  closed  by  the 
Deputy  Magistrate,  but  his  proceedings  were 
quashed  upon  their  being  brought  to  the 
notice  of  this  Court.  The  Court  remarked 
that  "proceedings  taken  with  a  view  to  stop 
'*such  a  long-standing  practice  must  be 
"  conducted  strictly  according  to  the  law,  and 
**  evidence  should  be  taken  as  to  the  character 
*'  and  effect  of  the  nuisance  of  which  complaint 
**  is  made."  Shortly  after  this,  the  Municipal 
Act  was  extended  to  Serampore,  and  early  in 
1866  the  Municipal  Commissioners  appearto 
have  determined  to  prevent  the  burning 
of  bodies  at  this  and  other  ghits.  The  Depu- 
ty Inspector-General  of  Hospitals,  on  the 
9th  April  1866,  sent  to  the  Commissioners  a 
written  declaration,  that  the  burning  of  dead 
bodies  on  the  Serampore  side  of  the  river, 
nearly  opposite  the  houses  of  the  European 
residents  at  Barrackpore,  was  regarded  by 
himself  and  other  residents  at  that  part  of 
the  station  as  a  "disgusting  and  loathsome 
nuisance,"  and  was,  in  his  opinion,  hurtful  and 
injurious  to  the  health  of  persons  within  the 
influence  of  the  gaseous  emanations  resulting 
from  the  action  of  fire  on  human  bodies. 
This  document,  and  the  certificates  of  the 
Civil  Surgeon  of  Hooghly  and  the  Sub- 
Assistant  Surgeon  of  Serampore,  only  go  to 
show  that,  in  the  opinion  of  these  gentlemen, 
the  burning  of  dead  bodies  on  the  Serampore 
side  of  the  river  is  a  nuisance  and  prejudicial 
to  the  health  of  people  residing  near  the 


gh^lt,  and  on  the  other  side  of  the.  river 
opposite  thereto.  There  is  nothing  in  aa;  (i 
these  opinions  as  to  the  state  of  this  panioiJ 
lar  burning-ghat.  In  1868,  the  V'ice-Ciuir^ 
man  of  the  Municipality  appears  to  hai 
taken  action  on  these  documents,  and  to  b 
reported  that  the  ghat  was  deemed  dangei 
to  the  health  of  persons  living  in  the  aei 
bourhood.  In  due  course,  the  sanction  of 
Local  Government  was  obtained  to  the  closii 
of  the  burning-ground,  and  an  order  pr 
biting  cremation  was  affixed  on  the  spotj 
the  24th  June  1869.  The  proprietor  of 
ghat,  on  the  24th  August  following,  submit 
to  the  Vice-Chairman  a  carefully-w( 
protest  against  the  order  of  prohibitioa, 
prayed  for  a  reconsideration  of  the  ordcri 
reference  to  higher  authorities.  This  apf 
cation  was  not  attended  to,  and  the  pai 
aggrieved  by  the  order  were  compelled 
resort  to  the  Civil  Court. 

The  defendant,  the  Vice-Chairman, 
tends  that  he  had  lawful  power  to  pre 
ehe  burning  of  dead  bodies  at  this  bumii 
ground,  and   cites  section   79,    Act  IIL^ 
1864,  as  his  warrant  for  what  he  has  de 
That  section  does  not  authorize  Mai 
Commissioners  to   close   a  burning-grd 
which  has  been  used  for  very    many 
merely  because  they  think  that  the  hi 
ing  of  dead  bodies  is  offensive.     It  aik 
them  to  interfere  only  when  it  shall  api 
to  them,   upon  the  evidence  of  comp 
persons,  that  any  burning-ground  is  in 
a  state  as  to  be  dangerous  to  the  healtki 
persons  living  in  the  neighbourhood  ihci 
The  condition    precedent   to    their 
action  under  the  law  from  which  they 
their    authority    is    wanting    in    this 
The  Vice-Chairman  had  before  him  no 
dence  as  to  the  state  of  this  burning-groi 
Assuming  that  the  reports  of   the  me 
officers  submitted  were  evidence,  they 
nothing  as  to  the  state  of  this  burniog-gi 
and  the  Vice-Chairman  was  clearly  in  eri 
reporting  to  the  Commissioners  that  the 
ing- ground  had  been  "  deemed,  in  theo{ 
of  the    medical    officers    consulted,  to 
dangerous  to  the  health  of  persons  livii 
the  neighbourhood."     The  defendant's 
that  the  action  of  the  Municipal  Commit 
ers  cannot  be  questioned  in  the  Civil  Coi 
one  which  I  cannot  allow.  •  The  right-] 
compensation  contemplated  in  section  87J 
the  Act  as  accruing  to  persons  sustaii 
injury  from  the  exercise  of  their  stati 
powers  by  Municipal  Commissioners  15 
the  only  relief.    The  restraining  and 
ing  juriadiclion  of  the  Civil  Courts  of 
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mntry  extends  to  Municipal  as  well  as 
icr  public  Boards.  It  would  be  dangerous 
^  leave  the  power  conferred  on  Municipal 
imissioners  free  of  all  control,  and  it  is 
the  Civil  Court  to  determine  whether  the 
rmmissioners  have  acted  in  excess  of  the 
itory  powers  entrusted  to  thera. 
reroas  cases  might  be  found  in  the 
Ksh  Reports  showing  how  the  Courts  of 
Iw  interfere  to  restrain  public  Boards  and 
toissioners  from  acting  in  excess  of  their 
Itory  powers.  If  they  exceed  those 
rers,  their  orders  are  uUra  vires ^  and  will  be 
aside.  The  same  principle  must  guide 
t'ln  disposing  of  this  case.  It  is  probably 
first  of  its  kind  that  has  come  before  the 
irts  in  this  country,  and  it  has  been  care- 
ly  considered.  The  argument  that  has 
iti  urged  before  us  on  the  part  of  the  de- 
hnts  has  been  similar  to  that  used  in  the 
of  Tinkler  vs.  Wandsworth  Board  of 
pks,  DeG.  &  J.,  Vol.  II.,  p.  261;  there 
argued,  on  behalf  of  the  defend- 
that  the  Board  were  the  proper  judges  of 
state  of  a  particular  property  upon  which 
' found  what  they  considered  a  nuisance, 
were  the  proper  persons  to  prescribe  the 
ly,  and  it  was  further  contended  that 
ic  bodies,  while  acting  within  their 
tory  power,  could  not  be  interfered  with 
Ihe  Courts,  on  the  ground  that  they  are 
txercising  a  sound  discretion  in  their 
sedings.  It  was  held  by  the  Court  of 
icery  that  the  Board  of  Works  had 
^ded  their  statutory  powers  and  had  acted 
W  vires, 
>rd  Justice  Turner's  judgment  con- 
!s  with  these  words,  which  are  as  appli- 
to  the  Municipal  Commissioners  of 
impore  as  they  were  to  the  Wandsworth 
rd  of  Works :  **  It  may  be  as  well 
imion  these  defendants  that,  entrusted 
ley  are  with  very  extensive  powers,  it 
Jir  bounden  duly  to  keep  strictly  within 
powers,  and  not  to  be  guided  by  any 
id  view  of  the  spirit  of  the  Act  which 
5rs  them." 

irning-grounds  must,  according  to  the 
»m  of  the  country,  be  allowed.     Munici- 
)ommissioners  have  full  powers  to  ensure 
fithey  are  kept  in  proper  condition,  but 
are  not  authorized  to  close  them  except 
^r  the  circumstances  set  forth  in  section  79, 
fill,  of  1864.    I  consider  that  the  defend- 
"has    exceeded   his   statutory  powers  in 
as  he  has  done,  and  I  concur  with  my 
colleague  in  holding  that  the  burning- 
was  illegally  closed,  and  that  the  illegal 
mqst  be  declared  null  and  void. 


The  15th  March  1873. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P.  Col- 
lier, and  Sir  Lawrence  Peel. 

Mahomedan  Law—Dower  (prompt  or  deferred) 
—Certificate  of  Administratioa— Act  XXVI  I. 
of  i860. 

On  Appeal  from  ihe  High  Court  of  Oudh. 

Mirza  Bedar  Bukht  Mohummed  All  Bahadoor 

versus 

Mirza  Khurrum  Bukht  Yahya  Ali  Khan 

Bahadoor. 

The  appellant,  one  of  the  royal  family  of  Oudh,  sned 
his  father,  the  respondent,  for  Rs.  50.000  as  his  share  of 
the  dower  alleged  to  have  been  settled  on  his  mother,  the 
late  Oomrao  Beg^um,  who  left  as  her  heirs  her  husband 
(the  appellant),  her  only  son,  and  three  daughters,  who 
were  made  joint  defendants.  The  plaintiff's  case  was 
that  the  dower  beingf  unpaid,  he  as  co-heir  became 
entitled  to  three- tenths ;  but  havin?  reg^ard  to  the  circum- 
stances of  the  husband,  he  had  limited  his  claim.  The 
respondent  disputed  the  gfenuineness  of  thekabinnama 
and  the  amount  of  the  alleged  dower,  pleading  that, 
whatever  was  its  amount,  it  had  been  satisfied  dunng  the 
lifetime  of  Oomrao  Begfum.  The  first  Court  decreed 
the  suit,  but  the  Lower  Appellate  Court  holding^  that 
the  defendant  had  established  his  plea  of  satisfaction^ 
reversed  the  decision : 

Hkld  that  the  mehrnama  was  a  grenuine  document, 
and  that  the  dower  was  of  the  amount  alleg-ed  by  the 
plaintiff  subject  to  modification  according^  to  the  law  and 
practice  in  Oudh ;  but  that  as  plaintiff  had  ts^ken  out  no 
certificate  under  Adt  XXVII.  of  i»6o,  s.  ^,  the  cause 
should  be  remitted  to  the  Judicial  Commissioner  to  have  ' 
it  ascertained  what  amount  of  dower  was  payable  by  the 
respondent  to  the  estate  of  his  deceased  wife,  and  what, 
after  payment  of  debts,  was  the  share  of  dower  due  to 
each  co-sharer. 

Where  it  is  not  expressed  whether  the  payment  of  the 
dower  is  to  be  prompt  or  deferred,  the  rule  is  to  regard 
the  whole  as  due  on  demand. 

Queere. — Where  no  time  for  the  payment  of  deferred 
dower  is  expressly  limited  >y  contract,  must  it  be 
presumed  to  be  payable  on  the  death  of  either  husband 
or  wife,  or  only  on  the  death  of  the  husband  ? 

This  is  an  appeal  from  a  decree  of  the 
Judicial  Commissioner  of  Oudh,  which  dis- 
missed the  suit  of  the  appellant,  thereby 
reversing  the  decree  which  had  been  made 
in  his  favor  by  the  Civil  Judge  of  Lucknow. 

The  suit  was  brought  by  the  appellant  to 
recover  from  his  father,  the  respondent,  the 
sum  of  Rs.  50,000  as  his  share  of  the 
dower  alleged  to  have  been  settled  on  his 
mother,  the  late  Oomrao  Begum.  His  case 
was  that  his  parents  inter- married  in  Decem- 
ber 1 831;  that  the  lady's  mehr,  or  dower, 
was  then  fixed  at  the  sum  of  nine  lakhs  of 
sicca  rupees ;  that  the  contract  for  the  pay- 
ment of  that  sum  was  on  the  occasion  of  the 
marriage,  or  shortly  afterwards,  embodied  in 
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the  kabinnama  annexed  to  the  plaint,  and 
set  forth  at  page  3  of  the  record ;  that  Oom- 
rao  Begum  died  in  January  1868,  leaving  as 
her  heirs,  according  to  Mahomedan  law,  her 
husband,  the  appellant,  her  only'  son,  and 
three  daughters,  who  were  made  joint  de- 
fendants to  the  suit;  that  the  dower  being 
unpaid,  the  appellant  as  such  co-heir  there- 
upon became  entitled  to  three-tenths  of  it ; 
but  that,  in  deference  to  the  law  which  pre- 
vails in  Oudh,  by  which  the  Courts  of  Jus- 
tice are  empowered  to  reduce  extravagant 
dowers  to  such  an  amount  as,  having  regard 
to  the  circumstances  of  the  husband,  they 
niay  deem  reasonable,  he  had  limited  his 
claim  to  Rs.  50,000. 

The  parties  are  of  the  Royal  family  of 
Oudh.  The  respondent's  fatRer,  Muham- 
med  Ali,  at  the  date  of  the  marriage,  was 
nncle  to  the  then  reigning  king,  but  in 
1837  he  succeeded  to  the  throne,  and,  dying 
in  1842,  was  succeeded  by  the  respondent's 
elder  brother,  the  late  Amjud  Ali,  who  was 
the  father  of  Wajid  Ali,  the  living  ex-king. 

The  case  of  the  respondent  was  that  the 
kabinnama  produced  was  not  genuine ;  that 
the  stipulated  dower  was  not  nine  lakhs  of 
Eupees,  but  a  much  smaller  sum,  possibly  not 
exceeding  the  fatima  dower  of  500  dir- 
hems;  but  that  whatever  was  its  amount,  it 
had  been  satisfied  in  the  lifetime  of  Oomrao 
Begum,  and  during  the  reign  of  Muhammed 
Ali  Shah,  by  the  payment  of  Rs.  7,000 
and  the  gift  of  a  pair  of  armlets  valued  at 
Rs.  3,000.  Other  objections  were  also 
taken  to  the  suit,  which  will  be  afterwards 
considered. 

The  issues  originally  settled  were : — 

1.  Whether  the  plaintiff  could  maintain 
his  suit  without  producing  a  certificate  under 
the  provisions  of  Act  XXVII.  of  i860,  sec- 
tion 3,  aa  one  of  the  heirs  of  his  mother. 

2.  Whether  the  kabinnama  produced  was 
genuine  or  not. 

3.  Whether  the  stamp  was  sufficient. 

4.  Whether  the  defendant  had  paid,  and 
his  wife  accepted,  the  sum  of  Rs.  10,000 
in  lieu  of  her  claim  to  dower. 

5.  What  was  the  extent  and  value  of  the 
plaintiff's  share. 

Two  other  issues  were  afterwards  added, 
vtz.,  whether  the  respondent  was  a  minor  at 
the  date  of  his  marriage;  and,  if  so,  whether 
that  fact  would  invalidate  the  deed  of  dower 
according  to  Mahomedan  law. 

The  two  latter  issues,  and  the  second  of 
the  original  issues,  were  submitted  to  a  jury 
chosen  by  consent  of  both  parties,  and  were 
found  in  favor  of  the  plaintiff.    But  e^^ep- 


tion  was  afterwards  taken  to  the  regvkiitf 

of  this  proceeding,  and  theii  Lordships  «ill 

therefore  treat  the  case  as  if  there  had  bee» 

no  regular  finding  of  a  jury  on  these  poiaftL' 

The  final   resak  of  the  trials  however,  \m 

the  Court  of  first  instance,  was  that  fkm 

Judge  found  ail  the  issues  in  favor  of  tbs 

plaintiff.    On  appeal,  the  Jadiciai  Comiii^^i 

sioner,  confining  himself  almost  entiiely  ti'l 

the  second  and  fourth  of  the  original 

concurred  with  the  Civil  Judge  in  his 

ing  on  the  former  ;  bur,  upon  the  latter,  hdft 

that  the  defendant  had  established  his'pW 

of  satisfaction,  and  therefore  dismissed  tki 

suit.  :l 

Other  points  have  been  raised  by  Mr.  Bdl 

at  the  bar,  which  will  be  afterwards  considflfit^ 

ed ;  but  tlieir  Lordships  will  deal,  in  the 

instance,  with  the  two  material  issaes  w 

have  just  been  mentioned.     They  can 

ground  for  disturbing  the  concurrent  f 

ments  of  the  two  Courts  upon  the  fiist 

them.    It  is  no  doubt  true  that  the  doc 

relied  upon  did  not  come  from  that  wl 

would  at  first  sight  appear  to  be  the 

place  of  custody,  vis.,  the    Dufterk 

of  Oomrao  Begum.    The    admitted 

concerning  its  production  are  that,  cm 

death  of  Oomrao  Begum,  and  when 

question  had  arisen  touching   her 

mehrnama,    Nawab    Moomtaz    Mahal, 

widow  of  a  former  King  of  Oudh,  wei 

the  house  of  the  deceased  lady,  and,  in 

presence  of  both  the  appellant  and  re 

ent,  and  also  of  other  persons,  pr< 

tin  cylinder,  which  she  said  she  had 

from  Oomrao  Begum  some  three  years 

that    on  opening  the  cylinder,   this 

ment,  with  anotlier,  was  found  in  it ;  and 

with  the  father's  assent,  it  remained  In 

possession  of  the  son.    The  evidence  as  to 

father's  behaviour  on  this  occasion  wMk 

considered  hereafter  when  their 

come  to  deal  with  the  other  issue.     Mr. 

has  commented  strongly  on  the  omission 

appellant  to  prove  by  his  own  depositio 

otherwise,   the   identity    of   the 

annexed  to  the  plaint  with  that  prodnced- 

Moomtaz  Mahal.    But  that  fact 

to  have  been  questioned  in  the  Court  b 

The  question  of  course  remains  whether 

document  so    produced    had    really 

delivered  by  Oomrao  Begum  to 

Mahal ;  and,  if  so,  whether  it 

purports  to  be,  the'  mehrnamah   ei 

upon  or  shortly  after  her  marriage. 

is  little,  if  any,  evidence  on  this  point 

that  of  Moomtaz  Mahal  herself.    Sbe 

that,  when  intending  to  go  on  a  pi 
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feftsked  to  set  aside  his  decree  against  the 
■ndant  as  illegal,  because  of  this  refusal. 

Ibe  provisions  of  the  law  under  which  we 
bisked  to  do  this  (there  being  no  appeal) 
bection  15  of  the  24  &  25  Vic,  cap.  104, 
pection  4  of  Act  XI.  of  1865,  which  give 
■eneral  powers  of  superintendence  and 
pol  over  this  Court. 

Ic  do  not  consider  that  these  powers  en- 
kus  to  interfere.  The  Judge  of  the  Small 
be  Court  decided  with  all  the  facts  before 
I  that  the  case  was  not  one  in  which  he 
m  to  send  for  the  document.  Whether 
rdecision  was  right  or  wrong  we  have 
If  no  proper  means  of  ascertaining,  but 
ienongh  to  say  that  it  was  upon  a  matter 
V  within  his  jurisdiction,  and  there 
no  appeal,  his  decision  is  final. 


The  9lh  April  1873. 

Preunt : 

Hon  ble  W.  Markby  and  E.  G.  Birgh, 

Judges, 

VIIL  (a  C.)  of  1869,  s.  102— Appeals. 

Case  No.  22  of  1873. 

Uaneous  Appeal  from  an  order  passed 
ike  Officiating  J^dge  of  Dacca,  dated 
2nd  September  iS'j2y  reversing  an 
tr  of  the  Additional  Moonsiff  of  that 
tricty  dated  the  i^th  May  i8y2, 

Coomar  Chuckerbutty  (one  of  the 
Judgnaent-debtors),  Appellant, 

versus 

|ind  Coomar  Dutt  and  others  (Decree- 
holders),  Respondents. 

\oo  Huree  Mohun  Chuckerbutty  for 
Appellant. 

Sreenath  Banerjee  for  Respondents. 

"  suit"  in  Act  VIII.  (B.  C.)  of  1^69,5.  102, 
id  to  cover  all  proceedings  prior  to  decree  and 
EDt  ones  in  execution. 

r^y^  7* — I  DO  not  think  any  appeal 
this  case.     It  is  admitted  that,  if  this 
fa  suit,  it  would  be  excluded  by  the 

tof  section    102,   Act   VIII.  of   1869 
I  Council),  but  it  is  said  that  being  a 
ling  in  execution,  that  section  does  not 
|^    I  think  the  word  "suit"  there  was 

td  to  cover  all  proceedings  prior  to 
aad  subsequently  in  execution. 


Then  it  is   further  contended   that  that 
section  is  altogether,  so  far  as  it  restricts  the 
right  of  appeal,  beyond  the  power  of  the 
Lieutenant-Governor  of  Bengal  in  Council 
to  enact.     I   think   that   objection    equally 
fatal  to    this    appeal,    because    the  appel- 
lant has   not   been  able  to  show  that    he 
has  any  right  of  appeal  at  all  except  under 
this  very  same  Act.     And,  therefore,  tf  this 
contention  is  well  founded,  there  is  no  ap- 
peal at  all  to  this  Court.     1  do  not  wish  to 
express  any  opinion  that  it  is  well  founded, 
but  1  think  it  is  sufficient  to  dispose  of  that 
objection   to  say  that  either  way  there  would 
be  no  appeal. 

The  respondent  will  get  his  costs. 

Birch,  y, — I  concur  in  thinking  that  no 
appeal  lies  in  this  case. 


The  1 6th  April  1873. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

Act  Vin.  of  1859,  s.  284— Decree— Execotico. 

Case  No.  25  of  1873. 

Miscellaneous  Appeal  from  an  order  pasted 
by  the  Officiating  ^iubordinale  Judgt.  of 
Moorshedabad,  dated  the  joth  November 
i8y2. 

Kalee  Doss  Ghose  (Decree-holder), 
Appellant, 

versus 

Lall  Mohun  Ghose  (Judgment-debtor), 

Respondent. 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboos    Chunder  Madhub    Ghose  and 
Tarinee  Churn  Ghose  for  Respondent, 

Act  VIII.  of  1859,  s.  284,  does  not  restrict  the  granting 
oi  a  certificate,  transferrins'  a  decree  for  exccntioii  to 
another  Court,  to  cases  where  such  decree  cannot  be 
executed  within  the  jurisdiction  of  the  Court  whose  duty 
it  is  to  execute  the  same.  A  certificate  may  be  granted 
upon  its  appearing  to  the  latter  Court  that  the  decree 
could  not  have  been  completely  executed  by  the  sale  of  the 
property  in  its  own  district ;  but  that  it  coald  be  so 
executed  by  the  sale  of  the  property  in  the  other  district. 

Jackson,  J. — The  appellant's   complaint  • 
in  this  case  is  that,  upon  his  application   to 
the  Court  executing  his  decree  to  order  the 
sale  of  certain  immoveable  property  of  tbe 
judgment-debtor  in  zillah  Moorshedabad,  the 
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have  been  the  document  now  proved  to  be 
the  real  mehrnama,  which,  upon  the  evi- 
dence, their  Lordships  believe  to  have  re- 
mained for  years  afterwards  in  the  possession 
of  Oomrao  Begum,  and  to  have  been  sent  by 
her  to  Moomiaz  Mahal.  And  in  this  con- 
clusion their  Lordships  are  confirmed  by  the 
account  which  the  witnesses,  including  the 
respondent  himself,  give  of  his  behaviour 
on  the  occasion  of  the  production  of  the 
document  by  Moomtaz  Mahal.  A  question 
had  then  arisen  touching  his  liability  for  the 
dower.  Is  it  credible  that  when  the  miss- 
ing document  was  produced,  he  should  merely 
have  said  I  am  "burree"  (free)  from  its 
obligations,  and  allowed  it  without  remon- 
strance to  pass  into  the  hands  of  the  party 
interested  in  enforcing  it.^  Is  it  credible 
that,  if  his  story  were  true,  he  should  not 
have  said  *'  this  is  not  the  genuine  mehrna- 
ma;  or,  if  genuine,  it  must  have  been 
fraudulently  obtained  from  my  darogah,  to 
whose  custody  I  committed  it?  " 

It  need  hardly  be  observed  that  the  case 
which  this  weak  and  inconsistent  evidence 
is  produced  to  establish  is  one  that  involves 
startling  improbabilities.  It  must  now  be 
taken  to  be  an  established  fact  that  the 
stipulated  amount  of  dower  was  nine  lakhs  of 
rupees.  One  reason  for  fixing  these  exces- 
sive dowers  is  notoriously  the  desire  to  pro- 
tect the  woman  from  capricious  repudiation. 
It  is  in  the  highest  degree  improbable  that 
Oomrao  Begum  should,  within  ten  years  of 
her  marriage,  relinquish  that  protection  for 
so  small  a  sum  as  Rs.  10,000.  On  the 
other  hand,  if  the  money  and  jewels  really 
passed  from  the  husband  to  the  wife,  their 
amount  and  value  are  not  so  large  as  to  be 
inconsistent  with  the  hypothesis  that  they 
were  a  free  gift  from  the  son  of  a  reigning 
king  to  his  wife.  And  if  not  a  gift,  the 
transaction  may  have  been  in  the  nature 
of  a  payment  on  account.  Whether  the 
money  or  jewels  really  passed  or  not,  their 
Lordships  are  of  opinion  that  the  respond- 
ent has  failed  to  prove  that,  in  consider- 
ation of  them,  his  wife  wholly  relinquished 
her  claim  to  dower;  and  consequently  that 
the  judgment  of  the  Judicial  Commissioner 
on  this  issue  cannot  be  supported. 

Mr.  Bell,  however,  has  taken  other  objec- 
tions to  the  suit,  which  must  now  be  con- 
sidered. 

He  has  argued  that,  by  the  general  Maho- 
medan  law,  and  at  all  events  by  the  law  of 
Oudh  as  modified  by  the  Punjab  Code,  the 
dower  was  not  payable  except  upon  the  dis- 
solution of  the  marriage  by  divorce,  or  upon 


the  death  of  the  husband  ;  and  conseqaentlf 
that  no  suit  for  its  recovery  by  the  rcpreseal^ 
atives  of  the  wife  will  lieduring'the  hnsl^nd^ 
lifetime. 

Their  Lordships  do  not  think  that  tke 
general  law  on  this  point  is  controlled  dr 
affected  by  the  Punjab  Code.  The  only  vt^ 
cles  which  could  have  this  effect  are  tbe 
loth  and  nth  of  the  6th  section  of  tW 
part  entitled  Principles  of  Law.  Thea^ 
like  the  other  portions  of  this  somewblj 
informal  code,  <:onsist  of  a  statement  tf, 
recital  of  what  the  general  law  is,  folio 
by  provisions*  for  the  modification  of  it, 
its  practical  application  to  the  Pun 
These  recitals  cannot  be  taken  to 
altered  the  law,  because  they  contain 
imperfect  or  inacburate  statement  of  it.  Ai 
the  particular  articles  under  considerai 
certainly  do  not  contain  an  exhaustive  expojj 
sition  of  the  Mahomedan  law  relating 
dower,  and  the  circumstances  under  whick 
becomes  demandable.  The  first  cont 
plates  only  the  event  of  a  divorce; 
other  that  of  the  husband's  death  ;  net 
makes  any  distinction  between  prompt 
deferred  dower,  and  both  assume  the  d 
to  be  excessive.  If  then  by  the  ge 
law,  dower,  whether  prompt  or  deferred, 
be  claimed  from  the  husband  by  the  heirs 
the  wife  on  the  dissolution  of  the  marri; 
by  her  death,  that  part  of  the  law  is 
abrogated  by  the  Punjab  Code  ;  although 
may  be  true,  as  their  Lordships  think  it 
that  the  power  given  to  the  Courts  to  mod 
excessive  dowers  is  capable  of  being 
cised  in  such  a  case,  as  well  as  in  the  p 
cular  cases  expressly  mentioned  in 
recitals. 

The  real  question  then  is,  whether  M; 
Bell's  proposition  is  supported  by  the  gen 
Mahomedan  law.     It  clearly  cannot  be  m 
tained  as  to  dower  which  is  prompt, 
therefore   exigible  by  the  wife    daring 
coverture.     If  there  be   any  doubt  on 
subject,  it   would   be  set   at  rest    by   c 
XXIX.,    XXXIII.,    and   XXXV.    In   M 
naghien's  "  Precedents,"  pp.  278,   286,   2 
But   the   note   to   the   first    of   these 
shows  that  there  is  some  room  for  doubt 
the  case  of  deferred  dower.     It  is,  of  con 
indisputable  that  the  term  to  which  paym 
is  to  be  deferred  may  be  fixed  by  the 
tract ;  that,  for  example,  the  husband  is 
liberty    to   stipulate   that   the   dower    si 
not   be  payable   until   divorce,  or    his 
death.     The  difficulty  is  to  say  what  is 
rule  in  the  absence  of  express  stipul 
^s  where  the  dgwer  is  merely  described 
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mwajjal,"  or  deferred.     Case  XXX.  of 

laghlen's  **  Precedents,"  p.  280,  seems 

low  thai  questions  of  this  kind  are  to  be 

termined  by  local  usage.     On  the  other 

id,  Case  XXXIX.  of  Macnaghten's  "  Pre- 

jnts,"  p.  293,  seems  to  be  an  authority  for 

ling  that  the  heirs  of  the  wife  may  sue 

husband  in   his   lifetime  for  deferred 

?er. 

["be  Hedaya  appears  to  be  almost  silent 

.the  precise  question  ;  but  there  is  a  pas- 

le  at  pp.   155,   156  of  Vol.  I.,  which,  in 

measure,  tavors  the  conclusion  that  the 

ra  of  the  wife,  who  has  pre-deceased  her 

md,  cannot  claim  the  dower  until  he 

has  died. 

Lr.Baillie,  in  his  Digest  of  Mahomedin 

f,  p.  92,   states   broadly   that  deferred 

irer  is  not  exigible  till  the  dissolution  of 

^marriage.     The  authority  which  he  cites 

of  Omduion  Nisa  Begum,  i  S.  D.  A. 

)its,  p.  276.    That  was  a  case  between 

in  which  it  was  held  that  a  very 

siderablc  sum  which  had  been  settled  as 

by  deed  was  recoverable  by  the  wife  ; 

mgh    out    of  regard   to  the   letter  of 

iw,  a  very  moderate  sum  had,  on  the 

)rmance  of  the  ceremony,  been  verbally 

ired  by  the  priest  to  be  the  dower.    In  the 

of  the  suit,  questions  were  put  to  the 

officers,  and   in  their   answer   to  one 

lese,  they  say  :  *'  It  is  the  custom  to  make 

.half  or  a  third  of  a  dower  muwajjal,  01 

landable  immediately,  and  the  remainder 

^ajjal,  or  payable  at  a  future  period  ;  the 

lent  of  the  former  part  should  be  imme- 

;  the  latter  part  becomes  payable  on 

ncc  or  death."     This  dictum  is  not  pre- 

upon  the  point,  since  the  death  referred 

lay  be  that  of  the  husband ;  and  the 

lority  is  of  little  value,  since  it  is  clear 

suit  hiving  been  commenced  by  the  wife 

'le    husband's  lifetime)  that  the  dower 

lat  case  must  have  been  prompt.     He 

pending  the  suit,  and  the  contest  was 

lately  between  the  wife  and  his  heirs. 

authority,  of  greater  value  is  the  case 

lolam  Husan  Ali  vs,  Zeinub  Beebee  at 

48  of  the  same  volume  of  Reports. 

srethe  dower  was  partly  prompt  and  partly 

rred.     Certain  questions  in  the  course 

suit  were  put  to  the  law  officers  ;  and 

fth  and  sixth  of  them  raised  the  question 

under  consideration.     In  the  answers  to 

it  is  broadly  stated  that  "  the  dower  is 

^leby  the  husband  like  other  debts,  on 

pjdemand  of  the  wife  or  her  heirs ; "  and 

Chat  *'  the  wife  or  her  heirs  could  claim 

appointed  dower  from  Jafur  Ali  (the 


husband)  in  his  Hfetime;  or  from  his  heirs 
after  his  death."  But  even  this  case  does 
not  involve  an  adjudication  upon  the  question 
whether  the  deferred  dower  could  be  re- 
covered from  the  husl^and  in  his  lifetime; 
since,  although  the  wife  pre-deceased  him,  the 
suit  was  not  instituted  by  her  heirs  until 
after  his  death,  and  was  brought  against  his 
heirs. 

Upon  the  whole,  then,  this  question  can- 
not be  said  to  ba  so  concluded  by  authority 
as  to  be  free  from  doubt  or  difficulty.  Clear 
proof  of  local  usage  might  have  some  bearing 
upon  it ;  but  ic  ought  not  to  be  determined 
by  mere  considerations  of  convenience. 

There  may,  no  doubt,  be  great  inconve- 
nience in  allowing  the  heirs  of  a  wife  to  ruin 
the  husband  by  exacting  one  of  the  enormous 
dowers  which  are  so  frequently  stipulated  for 
in  India.  Bat  that  is  only  one  of  the  many 
inconvenient  consequences  of  this  prepos- 
terous custom.  For  there  is  also  great  and 
obvious  inconvenience  in  allowing  the  assets 
applicable  to  the  payment  of  his  just  and 
ordinary  debts  to  be  diminished,  and  his 
other  heirs  to  be  disinherited  by  the  exaction 
of  an  enormDus  dow^r  after  the  husband's 
death.  Nevertheless,  it  has  been  frequently 
ruled  by  the  Courts  of  the  Regulation  Pro- 
vinces, and  their  decisions  have  been  con- 
firmed by  this  tribunal,  that  such  contracts 
are  strictly  enforceable  against  the  husband's 
estate.  If  the  Mahomedans  of  India  were 
content  to  fix  the  amount  of  dower  according 
to  the  true  spirit  and  intention  of  their  law 
at  a  moderate  sum,  it  would  be  perfectly 
agreeable  to  reason,  that  that  which  is  intend- 
ed to  form  part  of  the  woman's  estate  should 
become  hers  on  the  dissolution  of  the  mar- 
riage, whether  by  her  own  or  her  husband's 
death. 

Their  Lordships,  however,  do  not  think  it 
necessary  in  this  case  to  decide  whether 
deferred  dower,  whenever  no  time  for  its 
payment  is  expressly  limited  by  contract, 
must  be  presumed  to  be  payable  on  the  dis- 
solution of  the  marriage  by  the  death  of 
either  husband  or  wife,  or  whether  it  be- 
comes demandable  only  on  the  death  of  the 
husband  ;  for,  upon  the  true  construction  of 
the  contract  in  this  case,  they  are  of  opinion 
that  the  dower  was  prompt.  The  admitted 
rule  seems  to  be  that  laid  down  in  Mac- 
naghten's Principles,  Chapter  VII.,  article  22, 
to  the  effect  that  "  when  it  may  not  have  been 
expressed  whether  the  payment  of  the  dower 
is  to  be  prompt  or  deferred,  it  must  be  held 
that  the  whole  is  due  on  demand."  And  this 
seems  to  have  been  the  view  taken  of  the 
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contract  in  the  Courts  below  ;  since  the  ob- 
jection taken  to  the  snrt  on  tlie  ground  that 
the  dower  could  only  be  claimed  on  the 
divorce  of  the  wife  or  death  of  the  husband 
was  founded  upon  the  decision  of  Sir  George 
Couper,  which  is  set  out  at  page  1 1  of  the 
record — a  decision  which,  as  it  made  no  dis- 
tinction in  this  respect  between  prompt  and 
deferred  dower,  but  applied  the  rule  to  a 
dower  of  the  former  class,  appears  to  their 
Lordships  to  be  clearly  erroneous. 

Another  point  insisted  upon  by  Mr.  Bell 
was  that  the  suit  could  not  be  maintained, 
because  the  plaintiff  (the  appellant),  not 
having  obtained  a  ceriiticate  under  the  pro* 
visions  of  Act  XXVIL  of  i860,  section  3,  was 
not  entitled  to  sue  for  or  recover  a  debt  due 
to  the  estate  of  Oomrao  Begum,  or  the  pro- 
portionate share  of  that  debt  to  which,  as  one 
of  her  heirs,  he  was  entitled.  The  point  was 
taken  in  the  Court  below  was  decided  against 
the  respondent  by  the  Civil  Judge,  and  is  not 
made  one  of  the  grounds  of  this  appeal  to 
the  Judicial  Commissioner.  This,  in  their 
Lordships'  opinion,  would  be  a  sufficient 
answer  to  the  objection  if  it  were  merely 
formal ;  as  it  would  be  in  the  case  of  a  person 
who,  being  plainly  entitled  to  the  whole 
debt,  might  be  suing  for  it  without  a  certi- 
ficate. Their  Lordships,  however,  have 
come  to  the  conclusion  that  the  objection  in- 
volves considerations  which  constitute  sub- 
stantial objections  to  the  manner  in  which  this 
suit  is  brought.  The  latter  is  obviously,  as  is 
shown  by  the  amount  of  the  stamp  and  the 
statements  in  the  plaint,  limited  to  the  re- 
covery of  the  plaintiff's  share  in  the  dower. 
Though  his  sisters  are  made  formal  parties, 
the  plaint  does  not  ask  for  a  binding  declara- 
tion as  to  the  gross  amount  of  the  whole 
dower.  It  cannot  be  contended  that  a  debtor 
to  a  Mahomedan  estate  is  liable  to  be  vexed 
by  a  separate  suit  by  every  co-sharer  iu  that 
estate  for  his  share  of  the  debt.  The  Act 
invoked  was  probably  in  part  designed  to 
protect  the  debtor  against  a  multiplicity 
of  suits.  And  as  between  the  co-sharers 
there  are  obvious  objections  to  allowing  a 
scramble  for  shares  in  an  entire  debt,  since 
the  £rst  who  takes  out  execution  may  ex- 
haust the  whole  means  of  the  debtor.  Again, 
if  the  respondent  be  treat-ed  as  the  sharer  in 
possession  of  the  estate  of  Oomrao  Begum, 
and  the  suit  as  one  in  the  nature  of  an 
administration-suit,  it  ought  to  be  framed  as 
an  administration-suit.  No  co-sharer  would 
be  entitled  to  receive  his  share  until  the  debts 
of  the  deceased  had  been  ascertained,  and 
provision  made  for  the  payment  of  tbem. 


Until  that  is  done,  the  amount  of  the  share 
is  uncertain  ;  and  if  the  appellant  had  clothed 
himself  with  the  character  of  an  administra- 
tor by  obtaining  a  certificate  ander  the  Act, 
he  must  have  given  secarity  for  the  te 
administration  of  whatever  he  might  recover. 

Lastly,  having  regard  to  the  provisions  d 
the  Punjab  Code,  their  Lordships  are  dis- 
posed to  agree  with  the  Judicial  Commis- 
sioner in  holding  that  it  was  incumbent  oa 
the  Civil  Judge  to  consider  and  determni 
more  particularly  than  he  has  done  vhA 
amount  of  dower  it  was  reasonable,  with  re* 
ference  to  the  respondent's  means,  to  avarL 
There  should  have  been  an  express  issue 
that  point,  and  a  finding  thereon  binding 
all  the  heirs.  Their  Lordships  have 
before  them  the  materials  for  making  such 
award ;  nor,  perhaps,  would  it  be  proper 
them  to  attempt  it  in  the  absence  of 
daughters  of  Oomrao  Begum. 

The  conclusion,  therefore,  to  which 
Lordships  have  come  is,  that  they  will  hn 
biy  recommend    Her    Majesty    to    r 
both  the  decree  under  appeal  and  that 
the  Civil  Judge ;  to  declare  that  the 
nama  on  which   the  suit  is   brought  is 
genuine  document ;  and  that  the  dower 
lated  therby  was  the  sum  of  nine  lakhs 
sicca  rupees ;  that  the  amount  of  such  d 
is  subject  to  modification  according  to 
law  and  practice  of  the  Courts  of  Oudh ; 
that,  subject  to  such  modification,  it 
debt  due  from  the  respondent  to  the 
of  Oomrao  Begum  at  the  date  of  her  d 
They   will  further   advise   Her  Majesty 
remit  the  cause  to  the  Judicial  Commi 
of  Oudh,  with  directions  to  have  it  duly 
certained  what,  having  regard  to  the  law 
practice  of  Oudh,  is  the  gross  amount  of 
dower   payable   by   the   respondent  to 
estate  of  his  deceased  wife;  which,  if 
of  her  debts  remain  unpaid,  and  what, 
providing  for  the  payment  of  such  debts» 
the  share  of  the  dower  awarded  which  is 
to  each  co-sharer  in  her  estate.     When 
done,  the  appellant  will,  of  coarse,  be  eaii 
to  sue  out  execution  for  his  share  only, 
fixing  the  amount  to  be  recovered,  and 
awarding  execution,  the  Court  will,  of 
have  regard  to  such  special  consid 
any)  as,  under  the  Mahomedan  law,  arise 
of  the  relation  of  the. parties  to  eacl| 
viz,y  that  of  parent  and  child. 

Their  Lordships,  considering  the 
circumstances  of  this  case,  are  of  opi 
that  each  party  should  bear  his  costs  «f 
appeal. 
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^         The  jotb  March  1873. 

Present : 

Hon'ble  Louis  S.  Jackson  and  Dvvarka- 
nath  Mitter,  Judges, 

iiction— Lower    Appellate    Court— High 
Court 

Case  No.  461  of  1872. 

ml  Appeal  from  a  decision  passed  by  the- 

tubordinale  Judge  of  Jessore,  dated  the 

U  September  i8yr,  reversing  a  decision 

f  the  Moonsiff  of  Magoorah,  dated  the 

fOth  December  18 jo, 

Chund^r  Roy  (Plaintiff),   Appellant, 


evidence.     We  are  far  from  saying,  however, 
that  the  decision  of  the  first  Court  is  more 
satisfactory  in  the  present  instance. 
The  special  appeal  is  dismissed  with  costs. 


4' 


versus 


Wooma  Moyee  Debia  and  another 
(Defendants),  Respondents. 

M.  Ghose  and  Baboo  Doorga  Mohun 
Doss  for  Appellant. 

n  Sreenath  Doss  and   Kalee  Mohun 
Doss  for  Respondents. 

« 

Lower  Appellate  Court  has    quite  as  much  au- 

'  to  decide  upon  facts  as  the  Court  of  first  in- 

aod  the  High  Court  is  not  at  liberty  to  interfere 

Itcts  setting  aside  judgments  of  the  Court  of 

ince,  siraply  because  such  judgment  is  more 

or  even  more  satisfactory,  on  the  evidence. 

laekson,  J, — Ths  questions  which  are 
xi  to  be  raised  in  this  special  appeal  are 
questions  oi  fact.  The  Subordinate 
in  no  w^ay  gainsays  the  special  appel- 
fl  contention  that  he  had  produced  evi- 
both  as  to  the  title  he  sets  up  and  the 
of  the  rights  of  ownership  within 
years  previous  to  the  date  of  suit; 
[;the  Subordinate  Judge,  after  giving 
liar  consideration  to  that  evidence, 
les  to  the  conclusion  that  it  did  not  make 
m  plaintiff's  case.  We  are  not  at  liber- 
set  aside  that  judgment  and  order  a 
•trial,  either  because  the  evidence  for  the 
f,  if  not  disbelieved,  might  havejusti- 
|ra  verdict  in  his  favor,  or  because  such 
was  given  by  the  Court  of  first  in- 
As  the  law  now  stands,  the  Lower 
ilate  Court  has  quite  as  much  autiiority 
;tde  upon  facts  as  the  Court  of  first  in- 
and  although  we  disapprove  and  do  at 
interfere  with  verdicts  setting  aside 
Ipnents  of  the  Court  of  first  instance  on 
Ifficient  or  erroneous  grounds,  we  are  not 
^hy  to  do  so  simply  because  the  judg- 
ttt  of  the  Court  of  first  instance  is  more 
tiled,  or  even  more  satisfactory  on  the 
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The  20th  March  1873. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

Arbitration— Award— Objection—Jurisdiction. 

Case  No.  502  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chittagcng^ 
dated  the  20th  Deceniber  iSji,  reversing 
CL  decision  of  the  Moonsiff  of  that  Dis^ 
trict,  dated  the  4th  April  i8yi, 

Sreemutty    Hachun    Banoo    and    another 
(PlaintiflFs),  Appellants, 

versus 


Abdool  Hakim  and  another  (Defendants), 

Respondents. 

Mr.  R.  E.  Twidale  for  Appellants. 

Mr.  C.  Gregory  for  Respondents. 

Where  a  case  is  submitted  to  arbitration  notwith- 
standing one  of  the  plaintiffs  actively  objects,  the  award 
is  invalid. 

Queere.—lft  an  Appellate  Court  authorized  to  refer  to 
arbitration  a  case  pending  rn  appeal  ? 

Jackson,  J. — This  case  has  been  heard  ex 
parte.  The  judgment  of  the  Lower  Appel- 
late Court  is  manifestly  erroneous.  The 
Moonsiff  who  tried  the  suit  gave  judgment 
for  the  plaintiffs,  whereupon  the  defendants 
appealed.  While  the  appeal  was  pending,  an 
overture  was  made  to  submit  the  case  to 
arbitration.  One  of  the  two  plaintiffs  was 
present,  and  consented  for  himself,  and  under- 
took to  procure  the  consent  of  the  other 
plaintiff,  which  he  never  did,  and  on  this  in- 
complete assent  of  the  parties  the  matter 
was  referred  to  arbitration.  One  of  the 
plaintiffs,  who  is  now  the  special  appellant, 
not  merely  did  not  consent,  but  appears  to 
have  actively  objected  to  the  arbitration 
before  the  award  was  returned. 

The  Additional  Judge,  notwithstanding  all 
this,  went  on  to  decide  the  case  on  the  basis 
of  the  award.  It  is  not  necessary  now  to 
consider  a  point  as  to  which,  speaking  for 
myself,  I  have  some  doubt,  viz.,  whether  an 
Appellate  Court  is  authorized  to  refer  a  case 
pending  in  appeal  to    arbitration,  but  the 
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whole  pioceedings  in  this  case  are  manifestly 
irregular,  and  the  Judge's  finding  cannot  be 
SQpported. 

The  decree  of  ihc  Lower  Appellate  Court 
mast  be  set  aside,  and  the  case  go  back  for 
re-trial. 


The  ist  April  1873. 

Present  .- 

The  Hon'ble  Sir  Richard  Couch,  Kl.,  ChUf 
Justice,  and  the  Hon'ble  Louis  S.  Jact- 
son,  J.  B.  Phear,  W.  Markby,  and  W, 
Ainslie,  Judges. 


Cases  Nos.  1035  and  1036  o 


the  Judge  of  the  Twenty-four  Pergunmihs. 
dated  the  iglh  March  iSyo,  reversing  .1 
decision  of  the  Additional  Moonsijff  if 
Alipore,  dated  the  30th  April  i86g. 

Chiinder     Coomar     Mundul    and     other 
(Plaintiffs),  Appellants,  - 


Nainni  Khanum  (Defendant),  Respondent. 

Messrs.  J.  T.  Woodrofe  and  J.  S.  Rochfwl 
and  Baboo  Gopeenalh  Mookerjee  tor 
Appellants. ' 

Mr.  R.  E.  Twidale  for  Respondent. 

Bakit  Alt  brought  a  suit  Bgainst  his  landlord,  in  the 
Deputy  Collector's  Courl,  under  Act  X.  of  1853,  s.  ;i, 
cl.  6,  for  the  recovery  of  possession  of  lands,  claiming  10 
hold  the  land  under  a  mowrosee  potlah.  The  laiidlrird 
impuened  the  pottah  as  spurious,  and  upon  Irial  the 
potlah  was  found  to  be  genuine,  and  Bakir  Ali  gi>i  3. 

The  landlord  now  brings  ■  civil  suit  to  eject  the  heirs 
of  Bakir  Ali  from  the  same  lands. 

The  q^uestion  tefeired  (D  the  Full  Bench  is,  whether 
the  previous  decision  ai  to  [he  pottah  is  not  conclusive 
between  the  parties. 

The  Full  Bench  answered  the  question  in  the  negative. 

These  cases  were  referred  to  the  Full  Bench 
under  the  following  orders  recorded  h 
Jackson  and  Milter,  J  J.  :— 

Jackson,  y..  No.  1035. — The  qnesiion 
raised  on  this  special  appeal  is  certainly  nut 
free  from  doubt.  Il  is  one  on  which  the  two 
Jadges  constituting  the  present  Bench  are 
not  entirely  agreed,  and,  under  any  circum- 
stances, I  should  think  it  more  advisable  to 
abstain  from  pronouncing  judgment  in  a 
case  wbeie  that  is  so. 


But,  in  the  present  case,  the  slate  of  il^ 
authorities  is  one  which  entitles  as  lo  ahsr"^" 
from  coming  to  a  final  decision,  and  toR 
the  question  for  the  decision  of  a  Fall  B 

In  a  case  decided  by  a  Division  Benclifl 
this  Court,  in  which  my  learned  colleisl 
was  one  of  tlie  Judges  (Ilaradhun  Dcfii 
Golam  Hossein,  8  Weekly  Repoftat 
page  487),  it  has  been  determined, 
much  argument,  so  far  a? 
from  the  judgment,  tliat  "  the  jndgmsr,: 
"  the  Collector  in  the  matter  of  the  genuiat 
"  ness  of  the  potlah  is  the  judgmeoi  d  ■ 
"  Court  competent  to  determine  thai  quesi"  " 
"  in  order  10  ihe  determination  of  the  iutd 
"  question  of  rent  or  of  ejecimeni:  buia 
"  is  not  the  judgment  of  a  Court  of  c 
"rent  jurisdiction  with  the  Civil  Cour 
"  cannot  be  pleaded  as  an  estoppel  i 
"  Civil  Court  in  an  action  for  ejectment  offl 
"  defendant  as  a  trespasser." 

That  ruling  has  been  relied  on  a»  1 
authoiity  for  contending  in  the  present  q 
that  the  plaintiffs,  whose  suit  wastoeje^ 
descendants  of  one  Bakir  All,  claiB'*' 
hold  as  hereditary  mokurrutecdar 
precluded  by  a  previous  decision  1 
Collector's  Court  in  favor  of  the  s 
Ali,  in  a  suit  brought  bv  him  against  d 
zemindars  (who  are  identical  in  title  <A 
the  present  plaintiffs)  under  clause  6,  sec!3« 
23  of  Ad  X.  of  1859. 

In  pronouncing  the  judgment  whi 
just  cited,  Mr.  Justice  Loch  refers  ii 
of  the  view  taken  to  a  then  recent  judgmfl 
leponed  in  8  Weekly  Reporter,  pai 
177,  in  which  difference  of  opinion  baiii 
occurred  between  the  two  Judges  of  a  Dti 
sion  Bench  (Mr.  justice  Campbell  and  *" 
Justice  Phear),  the  matter  was  re-argo 
before  the  learned  Chief  Justice;  and  i 
Barnes  Peacock,  concurring  with  Mr  JtiJti 
Phear.  held  that  the  Collector's  Court  S 
Judge's  Court  were  not  Courts  of  concnffl 
jurisdiction,  and.  therefore,  that  the  deciril 
of  the  Collector  is  not  conclusive  except* 
Ihe  question  of  rent. 

The  matter  which  was  under  consideratit 
in  that  case  was  very  different  i 
matter  in  the  present  case.  The 
there  was,  whether  in  a  suit  for  1 
defendant  having  set  up  a  zuripesbgee  ;hio 
bond,  and  ihe  Collector's  Court  haW 
decided  in  favor  of  the  validity  of  I 
bond,  such  decision  was  afterwards  c 
sive  and  binding  in  a  suit  on  ihal  li 
a  Civil  Court. 

It  is  somewhat  remarkable  that,  ini' 
occurring  some  lime  afterwards  before  ■! 
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Bench  of  this  Court,  in  which  Mr.  Jus- 
Loch  was  the  senior  Judge,  namely,  in 
case  of  Hur  Lall  Shaha  vs,  Ttrthanund 
toor  (13  Weelcly  Reporter,  page  417), 
learned  Judge  and  Mr.  Justice  Hob- 
se,  delivering  separate  judgments  in  a 
which  appears  to  me  extremely  similar 
jtfae  present  case,  held — -Mr.  Justice  Loch 
j^foilows :     "  This  question  having  already 
Mi  determined  by  the  Collector,  who  had 
irisdiction  to  try  it,  and  whose  Court  was 
Court  of  concurrent  jurisdiction,  I  think 
U  it  is  not  now  again  open  for  trial  in 
Civil  Court,  and,  therefore,  the  judgment 
the  Lower  Appellate  Court  must  be  up- 
^ld,and  the  special  appeal  dismissed  with 
)sts." 

Ir.  Justice  Hobhouse  used  words  some- 
to  the  same  effect ;  his  words  are 
"  The  Collector  could  not  determine 
lai  the  ejectment  in  the  former  suit  was 
il  until  he  had  determined  thatthe  pottah 
tich  the  present  plaintiff  now  denies  was 
ftrne  pottah.  He  had,  therefore,  obviously 
liciion  to  determine  whether  that  pottah 
airue pottah  or  not.  Having  jurisdiction 
did  determine  that  the  pottah  was  a  good 
J, and  determined  it  as  between  the  parties 
before  us.  This  being  so,  the  Collector 
I,  I  think,  determine  in  the  suit  of  1868, 
had  jurisdiction  to  determine,  the  very 
>iQt  now  in  question  before  us,  and  so  the 
lUer  is  resjudicatay 

delivering  judgment  in  that  case,  Mr. 

ice  Loch  referred  to  the  judgment  of  the 

Bench   in    7  Weekly    Reporter,   page 

but  does  not  refer  to  the  case  which  he 

ilf  had  previpusly  decided,  and  which 

sported  in  8  Weekly  Reporter. 

*he  mode  in  which   the  decision  of  the 

Bench    (to    be    found   in    7    Weekly 

>rter,  page  i86)  is  made  to  bear  on  the 

mt  case  is  this,  that  in  that  case  the  Full 

ich  expressed  the  opinion  that  the  words 

Miits  to  recover  occupancy  or  po&session 

'any  land,'  &c ,  in  clause  6,  section  23 

Act  X.  of  1859,  refer  only  to  possessory 

►lions    against    the    person    entitled    to 

Jive  the  rent,  and  not  to  suits  in  which 

plaintiff  sets  out  his  title  and  seets  to 

tve  his   right   declared    and    possession 

?en  to  him  in  pursuance  of  that  title." 

seems  very  probable  that  the  words  in 

6,  section  2^,  had  express  reference 

r.4he  two    provisos    in    sections    21    and 

the  same  Act.     But  I  confess  that,  as 

present  advised,  I  do  not  find  anything 

terms  of  clause  6,  section  23,  which 

:c  m\\%  brought  under  that  clause  mere 


possessory  suits,  that  is  to  say,  I  do  not  see 
anything  which  should  debar  the  Collector's 
Court  under  Act  X.  from  inquiring  into  any 
plea  which  may  be  set  up  by  the  defendant 
in  answer  to  the  plaintiff's  suit,  that  is,  that 
if  by  possessory  suits  are  meant  such  suits 
as  are  analogous  to  suits  under  section  14 
of  the  Limitation  Act  of  1859,  I  do  not  find 
anything  in  the  words  of  the  Legislature  to 
bear  out  that  opinion,  and  therefore  I  think 
that  the  Court  is  not  authorized  in  limiting 
the  meaning  of  the  words  in  a  way  which 
the  Legislature  has  not  done. 

Consequendy,  if  these  are  not  possessory 
suits,  it  seems  to  me  that  the  Collector's 
Court,  in  dealing  with  suits  under  clause  6, 
section  23,  is  vested  with  full  jurisdiction  to 
inquire  into  the  matter;  and  if  it  was 
necessary  for  the  plaintiff's  purposes  in  such 
suit,  as  between  him  and  the  zemindar,  to 
set  up  a  mokurruree  pottah  under  which  he 
claimed  to  be  entitled  to  possession,  and  that 
pottah  were  proved  to  be  valid,  he  would  not 
only  be  entitled  to  possession,  but  to  posses- 
sion as  a  mokurrureedar.  It  seems  to  me, 
therefore,  in  the  present  case,  as  between 
Bakir  Ali  and  the  zemindar,  and  between 
persons  claiming  under  them,  respectively, 
that  the  Collector's  decision  is  a  binding 
decision  which  the  zemindar  is  not  entitled 
now  to  dispute  or  re-open. 

This  being  the  present  inclination  of  my 
opinion,  and  the  authorities  being  in  the  state 
I  mention,  as  also  some  other  authorities 
which  may  be  cited  on  either  side,  I  think  it 
preferable  to  refer  the  case  to  the  decision  of 
a  Full  Bench,  and  not  to  pass  a  final  decision 
here. 

Miiier,  J, — I  concur  in  the  order  of 
reference. 

My  views  on  the  question  which  is  now 
before  us  are  stated  at  length  in  the  written 
judgment  which  I  have  just  put  in. 

Jackson,  J, — It  is  admitted  on  both  sides 
that  this  Appeal  (No.  1036)  will  be  governed 
by  the  order  made  in  Appeal  No.  103  S>  &nd 
it  must,  therefore,  likewise  be  referred  to 
a  Full  Bench. 

Miner,  J, — In  the  year  1866,  a  man 
named  Bakir  Ali  brought  a  suit  in  the  Court 
of  the  Deputy  Collector,  under  the  provisions 
of  clause  6,  section  23,  Act  X.  of  1859.  His 
allegations  were  that  the  lands  sued  for  were 
held  by  him  under  a  mowrosee  pottah  exe- 
cuted by  the  present  plaintiffs,  who  were  made 
defendants  in  that  case,  and  that  he  had  been 
illegally  ejected  therefrom  by  them  under 
color  of  a  decree  to  which  he  was  not  a 
party. 
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The  plaintiffs,  In  their  answer  to  that  suit, 
urged  that  there  was  no  relation  of  landlord 
and  tenant  between  them  and  Bakir  Ali,  and 
that  the  mowrosee  pottah  set  up  by  him  was 
a  spurious  document. 

The  Deputy  Collector  held  that  the  pottah 
was  genuine,  and  being  further  of  opinion 
that  Bakir  Ali  had  been  illegally  ejected  from 
his  tenure  by  the  plaintiffs,  gave  a  decree  to 
him  for  the  possession  of  that  tenure. 

This  decree  was  ultimately  confirmed  on 
appeal  by  the  Judge,  and  a  special  appeal 
preferred  against  the  Judge's  decision  was 
rejected  by  a  Division  Bench  of  this  Court. 

The  plaintiffs  have  now  brought  the  pre- 
sent suit  in  the  Civil  Court  against  the  heirs 
of  Bakir  Ali,  who  had  intermediately  died, 
and  their  prayer  is  that  they  should  be 
restored  to  the  possession  of  the  lands  decreed 
to  Bakir  Ali  in  the  previous  litigation. 

The  material  averments  in  the  plaint  are  to 
the  effect  that  the  pottah  set  up  by  Bakir  Ali 
was  a  spurious  document ;  that  no  mowrosee 
lease  had  ever  been  granted  to  him  by  the 
plaintiffs ;  that  whatever  right  he  might  have 
had  during  his  lifetime  to  hold  possession  of 
the  lands  in  question,  his  heirs  had  no  right  to 
hold  them  after  his  death ;  that  the  plaintiffs 
had  called  upon  them  to  quit  those  lands  by 
a  notice  duly  served  upon  them  on  ihe  I5ih 
of  Cheyt  1275 ;  and  that  they,  the  plaintiffs, 
are  entitled  to  obtain  khas  possession  of  those 
lands  as  the  undisputed  proprietors  thereof. 
The  plaint  further  states  that  the  cause  of 
action  of  the  plaintiffs  accrued  on  the  date  of 
this  Court's  decision  in  the  special  appeal 
which  was  preferred  by  them  in  the  suit 
under  Act  X.  But  this  is  evidently  a  mis- 
take. Their  real  cause  of  action,  according 
to  the  plaint,  is  the  refusal  of  the  defendants 
to  surrender  the  lands. 

The  defendants  urged  in  their  written 
statement  that  the  plaintiffs  were  estopped 
from  contending  that  the  pottah  set  up  by 
their  ancestor  was  not  a  genuine  instrument, 
inasmuch  as  that  question  had  been  already 
set  at  rest  by  the  final  decision  of  the  Deputy 
Collector  in  the  former  suit ;  that  it  was  un- 
questionably an  authentic  and  valid  mowro- 
see pottah;  and  that  the  plaintiffs  had  no 
right  to  eject  them,  they  being  entitled  to  all 
the  rights  and  interests  of  Bakir  All  in  the 
l&nds  in  question  as  his  undisputed  heirs  and 
legal  representatives. 

The  Court  of  first  instance  overruled  the 
plea  of  ret  judicata^  but  came  to  the  conclu- 
sion that  the  plaintiffs  were  not  entitled  to 
recover,  inasmuch  as  the  pottah  was  a 
genuine  and  valid  n^owrosee  pottah, 
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On  appeal,  the  Judge  has  confirmed  Unt 
decision,  but  upon  the  ground  that  the 
plaintiffs  were  estopped  from  contesting  the 
genuineness  of  the  pottah  by  the  decision  0! 
the  Deputy  Collector,  and  as  the  terms  of  that 
document  clearly  showed  that  the  tenure  was 
a  mowrosee  one,  the  plaintiffs  had  no  right  to 
eject  the  heirs  of  the  original  grantee. 

In  special  appeal  it  has  been  urged,  firstly, 
that  the  Judge  is  wrong  in  holding  that  a 
mowrosee  tenure  was  created  by  the  pottah 
in  question ;  and,  secondly,  that  he  is  also 
wrong  in  holding  that  the  plaintiffs  are 
estopped  by  the  decision  in  the  Revenue < 
Court  in  the  former  suit  from  denying  the 
genuineness  of  that  instrument. 

With    reference   to  the  first   point,  I  an 
clearly  of  opinion  that  the  learned  Judge  is 
right.  If  we  assume  the  pottah  to  be  a  genuioe 
instrument,  there  can  be    no   doubt    vbal«' 
ever  that  it  is  a  mowrosee  pottah  on  the  verf^ 
face  of  it ;  and  I  do  not,  therefore,  think  tl 
necessary  to  enter  into  any  further  discussioft^ 
on  this  point.     With  reference  to  the 
point,   however,  I  am  of  opinion  that 
conclusion  arrived  at  by  the  learned  Judge irl 
not  correct. 

I  confess  that  I  feel  considerable  dij 
in  dealing  with  the  doctrine  of  resjudia 
in  this  case.     The  only  statutory'  provi< 
which  we  have  on  the  subject  is  that 
tained  in  the  second  section  of  our  Code 
Civil  Procedure,  and  I  am  bound  to  say 
the  decided  cases  are  not  altogether  in  bsN 
mony  with  one  another. 

It  seems  to  me,  however,  to  be  quite  ch 
that  the  provisions  of  section  2  cannot 
applied  to  this  case.     In   order  to  brin^ 
case   within    the  operation  of  that   seen 
three  things  must  be  shown,  namely,  fii 
that  the  parties  to  the  two  suits  under  c( 
parison  are  the   same ;   secondly,  that 
cause  of  action  is  the  same;  and,  thin 
that  that  cause  of  action  has  been  air* 
heard  and  determined  by  a  Court  of 
petent  jurisdiction. 

It  must  indeed  be  conceded  for  the  pui  ^ 
of  the  present  discussion,  that  the  parties 
this  suit,  and  those  to  the  suit  brought 
Bakir  Ali,  are  substantially  the  same,  i; 
much  as  the  defendants  are  the  undisj 
legal  representatives  of  that  individual, 
the  causes  of  action  are  manifestly  different  h 
the    two    cases.     The   cause   of   action 
the  former  suit  was  the  illegal  ejectment 
Bakir  Ali  by  the  plaintiffs.     But  the 
of  action   upon  which  the    present   suit 
brought  is  the  wrongful  withholding  of  \ 
session  by  Ihe  defendants,  who,  it  is 
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(llie  plaintifEs,  have  no  right  to  hold  pos- 

after  Bakir  All's  death,  inasmach  as 

All  had  no  such  right  to  transmit  to 

Even  the  learned  Judge  himself  appears  to 
thooght  that  section  2  was  not  appli- 
\  to  this  case.     He  has  fully  gone  into 
qaestion  relating  to  the  mowrosee  cha- 
fer or  otherwise  of  the  tenure;  and  this 
^would  never  have  done,  had  he  been  of 
lion  that  the  cognizance  of  this  suit  was 

by  the  provisions  of  that  section, 
le  phrase   ** cause   of  action"  used  in 
)n  t  is  certainly  not  susceptible   of    a 
accurate   definition ;    but   I  think    we 
safely  take  it  to  mean  the  alleged  in- 
ion  of   right    upon    which    a   plaintiff 
5S  to  a  Court  of  Justice  for  relief.     This 
e  sense  in  which   that   expression  has 
nsed  in  the  other  sections  of  the  Code, 
insiance,  in  section  7,  and  I  may  add 
ik  has  been  also  used  in  that  sense  in  the 
of  Limitations.     This  interpretation, 
rer,  would,  to  a  certain  extent,  restrict 
jration    of   section  2.,    That  section, 
be  remembered,  forms  part  of  Chap- 
which  treats  of  the  jurisdiction  of  the 
Courts,  and  the  very  first   section   of 
IChapter  sa)s  that  the  Civil  Courts  are 
10  take  cognizance  of  all  suits  not 
by  any  express  statutory  enactment, 
referred  to  this  circumstance  merely 
purpose  of  showing  that  a  plea  under 
2  is  a  plea  ofj'unsdic/ion,  and  unless 
[conditions  specified  in  that  section  are 
*Uy  fulfilled,  the  Court  \vould  be  bound  to 
I  cognizance  of  the  suit,  whatever  decision 
ly  ultimately  pass  upon  its  merits.    In  this 
'i  even  a  change  in  the  position  of  the 
ts  in  the  two  suits  would  operate  as  a 
>  the  application  of  section  2.     Suppose, 
istance,  that  the  plaintiff  in  the  second 
fas  defendant  in  the  first.    Although  the 
:t* matter  is  the  same  in  both  the  suits, 
fcauses  of  action  would  be  necessarily 
"rent.    The  wrongful  act  complained  of 
plaintiff  in  the  former  suit  cannot  be 
lered   as.  the   cause    of  action  of  the 
iff  in  the  second  suit,  and  section    2 
be    necessarily  inapplicable.     If  the 
suit  is  based  upon  a  state  of  facts 
has   come   into   existence  since  the 
m  of  the  first,  that  state  of  facts,  if 
rise  sufficient,  might  constitute  a  fresh 
of  action.     If,  on  the  other  hand,  no 
new  state  of  facts  has  happened,  the 
^^  answer  to  the  second  suit  would  be, 
tt  it  is  brought  upon  a  cause  of  action 
If  heard  and  deurmined  by  a  Couft  of 


competent  jurisdiction,  and,  therefore,  barred 
by  section  2,  but  that  there  is  no  cause  of 
action  to  support  it.     Thus,  for  instance,  if 
the  second  suit  is  brought  upon  the  alleged 
cause  of  action  that  the  plaintiff  has  been 
ejected  in  execution  of  a  decree  duly  passed 
against  him  by  a  competent  Court  in  a  pre- 
vious suit  brought  against  him  by  the    de- 
fendant, the  legitimate  answer  would  be  that 
the  rights  of  the  parties  to  the  property  in 
dispute  have  been  already  set  at  rest  by  a 
decision  which  has  become  final  in  all  its 
legal  consequences ;  and  as  the  ejectment  of  a 
party  in  execution  of  a  decree  duly  passed 
against  him  is  not  a  valid  cause  of  action, 
the  suit  must  fail,  not  upon  the  ground  that 
its  cognizance    is  barred  by  section  2,  but 
upon  the  ground  that  it  has  no  legal  founda- 
tion, as  every  suit  must  be  based  upon  a  pro- 
per cause  of  action.     Suppose,  for  instance, 
that  Bakir  Ali  himself  had  been  alive,  and 
suppose,  also,  that  a  suit  had  been  brought 
against  him  on  the  expiration  of  the  year  in 
which  he  was  restored  to  possession  by  the 
Deputy  Collector,  upon  the  ground  that  he 
had  no  right  to  hold  those  lands  permanently. 
Whether  the  plaintiffs  could  have  succeeded 
in  such  a  suit  or  not,  is  a  different  question. 
But  it  is  perfectly  clear  that  the  cause  of 
action  would  have  been  different  from  that 
determined  in  the  former  suit  by  the  Deputy 
Collector,  and  the  Court  would  have  been 
bound  to  determine  it  upon  its  merits,   in 
spite  of  the  provisions  of  section    2.     The 
preceding  observations  are,  I  believe,  suffi- 
cient to  show  that  section  2  has  no  bearing 
upon  this  case.     But  there  is  another  mode 
in  which  the  decision  of  a  competent  Court 
in  a  previous  suit  is  used  against  the  parties 
to  that  suit  in  a  subsequent  litigation  between 
them.     I  mean  in  the  shape  of  an  estoppel. 
The  late  learned  Chief  Justice  of  this  Court 
seems  to  have  thrown  considerable  doubts 
upon  the  propriety   of  introducing  the  doc- 
trine of  estoppels  in  this  country  in  the  judg- 
ment delivered  by  him  in  the  case  of  Mussa- 
mut  Edun,  reported  in  page  175  of  the  8th 
Weekly   Reporter.     That    doctrine,    it   was 
observed,    is   one   peculiar  to   the    law    of 
England.     It  is  intimately  connected  with 
the  English  law  of  pleadings,  which  has  no 
existence  in  our  Courts;  and  as  its  tendency 
is  to    shut  out   the  truth,    it  may    well  be 
doubted  whether  those  Courts,  which  are  by 
their  very  constitution  Courts  of  equity  and 
good  conscience,  would  be  justified  in  adopt- 
ing a  doctrine  which  has  such  a  tendency. 
But  i^f  we  are  at  all  to  adopt  this  doctrine 
upon  the  ground  of  public  policy  or  other- 
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wise,  we  must  adopt  it  with  all  the  limita- 
tions and  restrictions  which  the  wisdom  of 
its  framers  has  engrafted  upon  it. 

One  of  the  leading  authorities  on  the 
subject  of  estoppel  is  to  be  found  in  the 
celebrated  case  of  the  Duchess  of  Kingston.* 
The  chief  propositions  of  law  laid  down  by 
the  learned  Judges  who  were  consulted  in 
that  case  are  : — 

*'  //W//y.— That  the  judgment  of  a  Court 
"  of  concurrent  jurisdiction  directly  upon  the 
"  point  is,  as  a  plea,  a  bar,  or  as  evidence  con- 
"  elusive  between  the  parties  upon  the  same 
"  matter    directly    in    question    in    another ; 

"  Court. 

"  Secondly.— i:^2X    the    judgment    of    a  j 
"  Court   of    exclusive   jurisdiction    directly 
"  upon  the  point  is  in  like  manner  conclusive  ; 
"  upon  the  same  matter  coming  incidentally  , 
"  in  question  in  another  Court  for  a  different 

"  purpose. 

"  Thirdly.— T\izi  neither  the  judgnaent  of 
"a  concurrent  or  exclusive  jurisdiction  is] 
"  evidence  of  any  matter  which  came  col- 1 
"  laterally  in  question,  though  within  their 
"  jurisdiction,  nor  of  any  matter  incidentally 
"  cognizable,  nor  of  any  matter  to  be  in- 
"  ferred  by  argument  from  the  judgment." 

The  first  two  propositions  raise  a  dis- 
tinction between  Courts  of  concurrent  and 
Courts  of  exclusive  jurisdiction,  which  it  is 
of  the  highest  importance  to  bear  in  mind. 
This  distinction  is  the  basis  of  the  decision 
delivered  by  the  learned  Chief  Justice  in  the 
case  referred  to  by  me,  and  I  will,  therefore, 
confine  myself  to  the  discussion  of  the  ques- 
tion as  to  how  far  the  case  now  before  us  is 
affected  by  it. 

The  learned  Judge  in  the  Court  below 
says  that,  "as  the  Revenue  Court  would 
"  have  jurisdiction  in  this  case  to  eject  the 
"  defendants,'  the  previous  decision  of  the 
*' Revenue  Court  is  final  and  conclusive  in 
"this  Court."  But  the  learned  Judge  is 
evidently  wrong  in  assuming  that  ''  the 
"Revenue  Court  would  have  jurisdiction  in 
"ihisc  ase  to  eject  the  defendants."  That 
Court  had  jurisdiction,  and,  it  must  be  admit- 
ted, exclusive  jurisdiction,  over  "  all  suits  to 
"  recover  the  occupancy  or  possession  of  any 
"  land,  farm,  or  tenure  from  which  a  ryot,  far- 
"  mer,  or  tenant  has  been  illegally  ejected  by 
"  the  person  entitled  to  receive  rent  for  the 
"same."  But  it  had  no  jurisdiction  whatever 
over  a  suit  like  the  present,  which  is  brought 
for  the  ejectment  of  parties  who,  if  the 
plaintiff's  case  is  a  true  one,  cannot  be  re- 


•  2  Smith's  L.  C.  679. 


garded  in  any  other  light  than  that  of 
passers.     A   suit   by  a  landlord  to  eject 
tenant,  or  to  cancel  a  lease,  was  cogni 
by  the  Revenue  Court  under  clause  5, 
tion  33,  Act   X.  of    1859,   provided  that 
was  brought  upon  the  ground  of  non-paj 
ment  of  rent  or  of  breach  of  the  coadii 
of  the  lease;  but  there   is  no  provision 
that  Act  for  a  suit  of  this   description, 
is  clear,  therefore,  that  so  far  as  this  sait 
concerned,   the   Court   of  the  Deputy 
lector  cannot  be  regarded  either  as  a 
of  concurrent   or  of   exclusive   jurisdi 
and  hence  it  follows  that  the  decision  of 
Court  in  the  suit  brought  by  Bakir  Ali 
not  be  treated  as  an  estoppel  in  ihe  pn 
litigation.     Suppose,   for  instance,   that 
Deputy  Collector  had  found  the  pottah  to 
a  genuine   instrument   in  a  paltry   suit 
arrears  of  rent.     Could  it  have  been  p 
contended    that  that    decision   would 
operated  as  an  estoppel  in  a  suit  brovigfat 
the  plaintiffs  for  the  land  itself,  which 
be  undoubtedly  a  suit  within  the  excl 
jurisdiction  of  the  Civil  Court.     "  It  is 
"therefore,"  observed  the  late  learned 
Justice  in  the  case  already  cited,  ' 
"  render  a  judgment  in  such  cases 
"  sive,  the  Courts  must  be  Courts  of 
"  rent  jurisdiction.    The  validity  of  an 
"strument  involving  a  title  to  lands 
"  a  lakh  of  rupees  might  have  to  be  tried^ 
"  some  purpose  in  the  Court  of  a  Deputy  ^ 
"  lector,  with  no  appeal  to  the  Collector, 
"before  a  Small  Cause  Court  from 
"  there  is  no  appeal.     If  the  view  taken 
"Mr.  Justice  Campbell  is  correct,  this 
"  sion  would  be  conclusive  upon  every 
"  Court  in  which  the  validity  of  the 
"  deed  might  come  in  question  for  an  e 
"  ly  different  purpose,  and  in  a  claim 
"very    large   amount.     It  appears  to 
therefore,  that  the  rule  which  is  laid 
namely,  that  to  render  a  judgment  of 
"  Court  between  the  same  parties  upon 
"  same  point  conclusive  in  another  Courv 
"  two  Courts  must  be  Courts  of   cone 
"  jurisdiction.     Concurrency  of   jurisd 
"  is    a   necessary   part  of   the    rule    wi 
"  creates  an  estoppel  in  such  a  case." 
But  the  third  and  last  proposition 
to  be  equally  fatal  to  the  application  of 
doctrine  of  estoppels  in  this  case. 
consider  for  a  moment  what  was  the 
tion  which  the  Deputy  Collector  had  di 
before  him  in  the  suit  brought  by  Bakit 
That  question  was,  I  apprehend, 
more  than  this,  namely,  whether  Baki| 
had  been   illegally  ejected  from  his 
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Ifhe  present  plaintiffs.  This  view  is  fully 
led  by  the  Full  Bench  decision  of  this 
reported  in  page  186  of  the  7ih 
c  of  the  Weekly  Reporter.  In  that 
it  was  expressly  laid  down  that  clause 
ion  23,  Act  X.  of  1859,  refers  only  to 
essory  actions  on  the  ground  of  illegal 
//'  and  that  the  Civil  Courts  are, 
ore,  fully  competent  to  take  cognizance 
Its  brought  by  tenants  for  the  recovery 
ir  tenures  on  proof  of  title,  notwithstand- 
the  concluding  words  of  section  23, 
X.  of  1859,  which  gave  exclusive  juris- 
to  the  Revenue  Courts  over  all  suits 
ibcd  in  that  clause.  The  learned  Judge 
that  this  case  has  no  bearing  upon  the 
now  in  dispute.  But  the  principle 
which  it  was  decided  is  of  the  utmost 
nee,  inasmuch  as  it  shows  clearly 
suit  undcfr  clause  6,  section  23,  Act 
1859,  Jt>eing  essentially  a  suit  of  a 
ry  character,  the  only,  question 
can  directly  arise  before  the  Reve- 
]Courts  in  those  suits  is  the  question 
'V^<i/  ejectment  It  is  true  that  the 
or  has  to  try  whether  there  is  a  sub- 
relation  of  landlord  and  tenant 
n  the  parties  to  such  a  suit  before  he 
me  jurisdiction  over  it,  but  that  is  a 
purely  incidental  to  the  main  ques- 
mely,  that  of  illegal  ejectment.  It  has 
said  that  the  Full  Bench  decision  just 
cited  has  been  virtually  overruled,  or  at 
modified,  by  a  subsequent  Full  Bench 
in  which  it  has  been  held  that,  before  a 
iff  can  succeed  under  the  provisions  of 
6,  section  23,  Act  X.  of  1859,  he  is 
to  show  that  there  is  a  subsisting  re- 
of  landlord  and  tenant  between  him 
e  defendant.  But,  on  closer  examina- 
'■  it  will  be  found  that  there  is  no  real 
iCt  between  the  two  cases.  Clause  6 
expressly  to  suits  brought  by  ten- 
for  the  recovery  of  lands  from  which 
lad  been  illegally  ejected  by  their  land- 
and  the  Collector  must,  therefore,  find 
e  case  before  him  is  really  the  case  of 
t  before  he  can  assume  any  jurisdic- 
ver  it.  This  circumstance,  however, 
t  affect  the  validity  of  the  position  that 
estion  of  illegal  ejectment  is  the  only 
n  which  is  directly  cognizable  in  such 
The  Deputy  Collector  had  full  and 
jurisdiction  to  try  whether  there  was 
log  relation  of  landlord  and  tenant 
the  present  plaintiffs  and  Bakir  Ali, 
it  must  be  conceded  that  the  deter- 
n  of  that  question  was  merely  inci- 
to  the  purposes  of  a  suit  which  was 


essentially  a  suit  of  a  possessory  character 
as  held  by  the  first  Full  Bench  decision. 
When  the  Legislature  gives  jurisdiction  to  a 
particular  tribunal  to  try  a  particular  class 
of  suits,  it  would  necessarily  be  competent 
to  that  tribunal  to  try  all  questions,  whether 
of  law  or  of  fact,  upon  which  the  right  deter- 
mination of  those  suits  may  depend.  But 
it  would  not,  therefore,  follow,  as  a  matter  of 
course,  that  the  decision  of  every  question 
determined  by  such  a  Court,  in  the  course  of 
such  a  suit,  is  to  be  considered  as  the  decir 
sion  of  a  question  directly  raised  within  the 
meaning  of  the  proposition  under  our  con- 
sideration. 

Thus,  for  instance,  in  a  suit  for  mesne-pro- 
fits,  instituted  in  the  Small  Cause  Court,  it 
might  be  sometimes  necessary  for  that  Court 
to  enter  into  the  most  complicated  questions 
of  law  and  fact  affecting  the  title  to  the  land 
for  which  those  mesne-profits  are  claimed. 
But  it  would  be  obviously  erroneous  to  con- 
tend that  the  decision  of  any  of  those  ques- 
tions by  the  Small  Cause  Court  can  be  set 
up  as  a  bar  or  as  conclusive  evidence  in  a 
subsequent  litigation  between  the  parties  for 
the  land  itself,  or  that  that  decision  is  to  be 
considered  as  a  direct  decision  upon  the 
question  of  title.  Suppose,  again,  that  the 
Revenue  Court  has  decided  in  a  suit  ior  ar« 
rears  of  rent  valued  at  a  few  rupees,  that  the 
defendant  was  bound  by  a  kubooleut  to  pay 
a  certain  amount  of  rent  to  the  plaintiff  for 
a  certain  number  of  years,  and  suppose,  also, 
that  the  kubooleut  is  false,  the  defendant 
himself  being  the  proprietor  of  the  land  to 
which  it  purports  to  relate — would  the  de- 
cision of  the  Revenue  Court  on  the  question 
of  tenancy  be  considered  such  a  direct  deci- 
sion upon  the  point  of  title  as  to  operate  as 
an  estoppel  in  a  subsequent  suit  brought  by 
the  defendant  for  the  declaration  of  his 
right,  which  would  be  admittedly  a  suit 
within  the  exclusive  jurisdiction  of  the  Civil 
Court?  It  would  certainly  be  beyond  the 
power  of  the  Civil  Court  to  give  him  any 
relief  in  the  matter  of  the  arrears  already 
adjudged  against  him  by  the  Revenue  Court, 
for  the  Revenue  Court  had  exclusive  juris- 
diction over  that  matter.  But  there  would 
be  nothing  in  the  decision  of  the  Revenue 
Court,  upon  the  question  of  tenancy,  to  pre- 
vent the  Civil  Court  from  making  a  binding 
declaration  that  there  was  no  relation  of 
landlord  and  tenant  between  the  parties,  and 
thereby  to  save  the  supposed  tenant  from 
any  further  molestation  by  his  opponent. 

It  is  further  worthy  of  remark  that,  how- 
ever necessary  it  might  have  been  for  the 
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Deputy  Collector  under  the  Full  Bench  de- 
cision just  now  cited  to  determine  the  ques- 
tion of  tenancy  before  he  could  give  to  Bakir 
All  the  relief  prayed  for  by  him,  no  question 
relating  to  the  precise  nature  and  duration  of 
Bakir  Ali  s  holding  could  have  been  or  was 
directly  raised  before  the  Deputy  Collector 
for  trial.  Bakir  All  might  have  alleged  and 
failed  to  prove  that  he  was  a  mowroseedar, 
and  yet  the  Deputy  Collector  would  have 
been  bound  under  the  first  Full  Bench  deci- 
sion to  restore  him  to  possession,  if  he  had 
shown  that  there  was  a  subsisting  relation  of 
landlord  and  tenant  between  him  and  the 
present  plaintiffs,  and  that  the  latter  had 
ejected  him  contrary  to  law,  say,  for  instance, 
by  violating  the  provisions  of  section  78  of  Act 
X.  of  1859,  or  by  turning  him  out  neck  and 
crop  in  the  middle  of  the  year  without  any 
previous  notice  or  any  other  legal  proceeding 
whatever.  Can  it  be  contended  that  the 
present  plaintiffs  could  not  have  sued  him  in 
the  next  year  in  the  Civil  Court  upon  the 
ground  that  there  was  no  longer  any  relation  of 
landlord  and  tenant  between  them  and  him  ? 

It  has  been  said  that  the  Deputy  Collector's 
decision  ought  to  be  considered  as  final,  at 
least  with  reference  to  the  genuineness  of  the 
pottah  in  question.  But  this  argument  is 
manifestly  untenable.  The  pottah  is  a  mere 
matter  of  evidence,  and  it  is  beyond  all  ques- 
tion that  a  mere  matter  of  evidence  cannot 
be  put  in  issue.  A  disputed  state  of  facts 
might  legitimately  form  the  subject  of  an 
issue.  But  it  would  be  just  as  much  impro- 
per to  put  in  issue  the  documents  which  the 
parties  have  filed  in  support  of  their  res- 
pective allegations,  as  it  would  be  to  put  in 
issue  the  veracity  of  the  witnesses  who  are 
summoned  to  depose  to  those  allegations. 
The  evidence  of  a  witness  as  to  the  existence 
of  a  particular  state  of  facts  is  just  as  much  a 
matter  of  evidence  as  a  corresponding  docu- 
ment ;  and  I  do  not,  therefore,  think  that  we 
ought  to  make  any  distinction  between  them 
in  framing  the  issues.  The  issue  of  tenancy 
was  no  doubt  raised  in  the  suit  brought  by 
Bakir  Ali,  and  the  mowrosee  pottah  might 
have  been  put  in  by  him  for  the  purpose  of 
proving  the  affirmative  of  that  issue.  But 
the  opinion  of  the  Deputy  Collector  on  the 
genuineness  of  the  pottah  can  be  no  more 
treated  as  the  decision  of  any  issue  directly 
raised  upon  the  point  than  the  opinion  of 
that  officer  upon  the  veracity  of  the  witnesses 
examined  by  Bakir  Ali. 

The  foregoing  remarks  clearly  show  that 
the  matter  now  in  dispute  between  the  parties 
was  neither  dinclly  nor  compUUly  raised 


before  the  Deputy  Collector  in  the  foi 
suit,  and  the  case  would,  therefore,  fall 
in  the  exception  specified  in  the  third 
position  above  referred  to.  This  view 
to  be  fully  supported  by  the  remarks  vox 
by  Mr.  Taylor  in  sections  1530  and  1521 
his  work  on  Evidence.  I  do  not  wish  toqi 
those  sections  in  exienso,  but  I  will  sii 
refer  to  one  of  the  cases  mentioned  br 
learned  author  by- way  of  illastraiion:  *^\ 
''  an  action  for  debt  on  a  bond,  the  defeni 
''  had  pleaded  that  there  was  an  nsi 
"  agreement  between  the  plaintiff  and  hi] 
"and  that  the  bond  was  given  in  pursoa 
"  thereof,  and  issue  having  been  jdned 
'*  a  traverse  of  this  statement,  the  defei 
''  had  a  verdict,  the  Court  held  that  in  a 
'^  sequent  action  on  a  collateral  secanty 
'*  the  same  debt,  the  plaintiff  was  not  estc 
''by  the  former  judgment  from  disprovi 
''  the  usurious  agreement,  inasmuch  as 
"  existence  of  such  agreement  had  not 
"  directly  in  issue  in  the  action  on  the  b( 

For  the  above  reasons  I  am  of  opinioai 
the  decision  of  the  Lower  Appellate 
ought  to  be  reversed,  and  that  this  case 
be  remanded  to  that  Court  for  the  det 
nation  of  the  question,  namely,  whether  I 
defendants  are  entitled  to  hold  the  lan< 
dispute  as  mokurrureedars  under  the  plaii 
subject,  however,  to  the  result  of  the 
ence  to  the  Full  Bench  made  by  my  1< 
colleague,  in  which  proposal  I  concur. 

Mr.    Woodroffc  for  the  appeliants.— 1 
abstract  of  the  case,  and  the  question 
red  to  a  Fall  Bench  by  their  Lordships 
Justice  L.  S.  Jackson  and  Mr.  Justice  Mi 
are  as  follow  : — 

Bakir  Ali  brought  a  suit  in  the   D< 
Collector's  Court  for  the   recovery  of 
session  of  lands  under  clause  6,  sectiOQ 
Act  X.  of  1859,  against  his  landlord, 
ing   to   hold   the   land   under  a  mowi 
pottah.     The  landlord  impugned  the  p< 
as  spurious,  and  upon  trial  the  pottah 
found  to  be  genuine,  and  Bakir  Ali 
decree. 

The  landlord  now  brings  a  civil  stift 
eject  the  heirs  of  Bakir  Ali  from  the 
lands. 

The  question  is  whether  the  prtt 
decision  as  to  the  pottah  is  or  is 
conclusive  between  the  parties? 
Subordinate  Judge  held,  on  the  Full 
Ruling  in  the  case  of  Gooroo  Doss  Roy 
Ramnarain  Mitter,  7  Weekly  Reponer 
that  the  Collector's  Court  had  not  con< 
or  concurrent  jurisdiction  when  heartnr i 
former  suit  under  clause  6,  section  13  (^1 
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of  1 859.  The  cause  of  action  in  the  Coi- 
r's* Court  was  illegal  ejectment  by  the 
[lord,  and  the  relief  sought  was  to  be  res- 
to  possession  until  the  landlord's  title 
lid  be  proved  in  the  proper  Court.  The 
It's  contention  was,  first,  that  he  was  a 
It ;  and,  secondly,  that  he  had  been  illegally 
:d.  In  order  to  support  his  case,  it  was 
tssar}'  for  him  to  give  the  lease  in  evi- 
%  and  for  the  Collector  to  decide  on  its 
kineness  only  for  the  purpose  of  ascer- 
ig  whether  the  tenant  had  been  illegally 
sd.  He  could  not  decide  on  the  validi- 
the  lease  so  as  to  bar  the  jurisdic- 
of  the  Civil  Courts  (Aradhun  Dey  vs, 
Hossein,  8  Weekly  Reporter  487). 
in  the  case  of  Mussamut  Edun  vs, 
amut  Bechun,  8  Weekly  Reporter 
where,  in  a  former  suit  for  the  recovery 
jnt  brought  before  the  Collector  by 
Linst  B,  B  set  up  a  bond  authorizing 
deduct  a  certain  portion  of  his  rent, 
ipply  it  in  reduction  of  the  amount 
to  bim  on  the  bond,  and  the  Collector 
OD  the  evidence  before  him  that  the 
ras  genuine  :  B  having  filed  his  suit  in 
ivii  Court  to  recover  from  A  the  balance 
[aoder  the  bond,  A  contended  that  the 
was  a  forgery;  on  appeal,  it  was  held 
Collector's  decision  was  not  conclu- 
except  upon  the  question  relating  to  the 
the  Collector  having  no  jurisdiction  even 
jaire  into  the  validity  of  the  bond,  ex- 
for  the  purpose  of  deciding  how  much  of 
^nt  due  under  the  lease  had  been  paid. 
ler  to  constitute  a  res  judicata,  the  claim 
have  been  raised  .by  a  previous  suit  in  a 
competent  to  entertain  it,  and  been 
lined  by  the  Court  in  that  suit  (Chun- 
iShekur  Deb  Roy  vs,  Doorgendro  Deb, 
^eekly  Reporter  39).  The  case  of 
»way  vs.  Asman  Roy,  10  Weekly  Re- 
325,  differs  from  the  present  case; 
the  title  of  the  ryot  was  fully  admitted, 
Bfr.  Justice  L.  S;  Jackson,  in  delivering 
lent,  says  :  "  The  precedent  in  7 
\y  Reporter,"  Gooroo  Doss  Roy  vs, 
tarain  Mitter,  just  referred  to,  "applies 
:5  in  which  there  is  a  question  of  title 
^ween  the  ryot  and  the  ejecting  landlord. 
Ihis  case  there  is  no  such  question,  the 
of  the  ryot  being  fully  admitted,  the 
^ndant's  answer  being  in  this  suit,  as  in 
previous,  that  the  ryot  had  granted  him 
\y  and  so  assigned  to  him  a  portion  of 
interest  in  the  land,  that  constituting  a 
answer  to  the  first  suit  as  well  as  to  the 
id.  It  seems  to  me  that,  when  the  Col- 
\x  had  widi  complete  jurisdiction  once 
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"  tried  the  suit,  to  suffer  the  plaintiff  to  raise 
"the  same  issue  again  in  the  Civil  Court 
"  would  entirely  frustrate  the  intention  of  the 
"  Legislature,  as  expressed  both  in  section  23, 
"  Act  X.  of  1859,  ^^^  ^"  section  2  of  the  Civil 
"  Procedure  Code."  In  the  Full  Bench  case, 
Prosonno  Coomar  Paul  Chowdry  vs,  Koylas 
Ch under  Paul  Chowdry,  8  Weekly  Report- 
er 428,  it  was  held  that  the  Revenue  Courts 
were  not  empowered  to  try  questions  relating 
to  rent  depending  upon  equitable  rights  and 
liabilities  arising  from  circumstances  other 
than  those  of  the  relationship  of  landlord 
and  tenant.  The  decision  of  the  Collector 
was  conclusive  of  the  cause  of  action  then 
heard  and  determined,  and  nothing  further — 
Janeswar  Das  vs,  Gulzari  Lai,  5  Bengal  Law 
Reports  666,  note  7 ;  1 1  Weekly  Reporter  216: 
Tekaitni  Gowra  Kumari  vs.  The  Bengal  Coal 
Company,*  5  Bengal  Law  Reports  667,  note  i ; 
13  Weekly  Reporter  129.  The  meaning  of  the 
words  "  cause  of  acdon  "  was  very  fully  gone 
into  iti  the  case  of  Cherry  vs,  Thompson,  Law 
Reports,  7  Queen's  Bench  573.  The  rule  of 
English  law  as  to  estoppel  by  judgment  is 
applicable  to  cases  tried  under  Act  VIU.  of 
1859,  ^^^  section  2  of  that  Act  is  not  incon- 
sistent with  that  rule;  that  section  cannot, 
however,  apply  to  this  case,  since  the  judgment 
of  the  Collector's  Court  was  not  one  of  a 
Court  of  concurrent  jurisdiction — Khugowlee 
Singh  vs,  Hossein  Bux  Khan,t  7  Bengal 
Law  Reports  673. 

Mr,  Twidale  for  the  respondent. — I  submit 
your  Lordships  ought  to  answer  the  question 
referred  in  the  affirmative.  Act  X.  of  1859 
gave  the  Revenue  Courts  complete  jurisdic- 
tion to  adjudicate,  in  suits  for  arrears  of 
rent,  on  the  right  to  hold  at  a  fixed  rate,  the 
right  of  occupancy  and  other  rights  of  a 
permanent  nature  arising  between  landlord 
and  tenant,  in  such  a  way  as  to  bar  all  further 
investigations  in  the  Civil  Courts.  It  was  so 
held  in  Ooma  Chum  Dutt  vs,  J.  Beckwith, 
5  Weekly  Reporter,  Act  X.  Rulings  3,  and 
in  Tarachand  Ghose  vs,  Radha  Monee  Dossee, 
5  Weekly  Reporter,  Act  X.  Rulings*  9.  Both 
these  cases  are  on  all  fours  with  the  present 
case.  In  Shah  Anwar  AH  vs,  Nund  Kishore 
Pershad,  i  Weekly  Reporter  223,  the 
plaintiff  sued  the  defendant  for  enhanced  rent 
under  section  23,  Act  X.  of  1859 ;  the  defend- 
ant claimed  to  hold  under  a  mokurruree  lease ; 
the  Deputy  Collector  decij^ed  the  lease  was 
a  valid  mokurruree  lease,  and  dismissed 
the'  plaintiff's    suit.    The    plaintiff     then 

•  See  19  W.  R.  252. 
1 15  W.  R.  (P.  C.)  30. 


3S0 


GrMT 


THSWSSXLY   MPORTSK. 


Rulings^ 


[YoLXOd 


brought  his  suit  in  the  Civil  Court  to  set 
aside  the  lease  of  the  defendant^  and  on  the 
appeal  it  was  held  that  it  was  not  competent 
for  the  plaintiff  to  sue  to  set  aside  a  tenant's 
mokumiree  lease  when  once  that  lease  had 
been  adjudged  to  be  valid.  The  case  of  F. 
HoUoway  vs.  Asman,  lo  Weekly  Reporter 
$35,  cited  by  Mr.  Woodroffe,  is  directly  in 
favor  of  my  contention.  It  was  there  held 
that  the  Collector  had,  with  complete  jurisdic- 
tion, once  tried  the  suit,  and  to  suffer  the 
plaifitil!  to  raise  the  same  issue  in  the  Civil 
Court  would  be  contrary  to  the  provisions  of 
section  2,  Act  VIII.  of  1859.  Hur  Lall  Shaha 
ms,  Tirthanund  Thakoor  (13  Weekly  Reporter 
417).  If  the  decision  of  .the  Revenue  Court 
is  not  a  bar  to  further  proceedings  in  the 
Civil  Court,  yet  the  decree  of  the  Collector's 
Court  might,  I  submit,  be  used  as  evidence, 
and  conclusive  evidence,  against  the  plaintiffs 
in  this  suit  (Chowdry  Teeluck  Pershad 
Singh  vs.  Degnarain  Singh,  10  Weekly 
Reporter  75). 

Mr.  Woodroffe,  in  reply,  cited  Jardine, 
Skinner  &  Co.  vs,  Dwarkanath  Chucker- 
butty,  14  Weekly  Reporter  412  ;  ex  parte 
Vaughan,  Law  Reports,  2  Queen's  Bench 
114;  Sirmut  Rajah  Moottoo  Vijaya  Raga- 
madha  Bodha  Gooroo  Sawmy  Pertya  Odaya 
Taver  vs.  Kutama  Natchiair,*  ii  Moore's 
(P.  C.)  50. 

The  judgments  of  the  Full  Bench  were 
delivered  as  follow  by — 

Couch,  C.J. — In  1866,  one  Bakir  Ali 
brought  a  suit  in  a  Revenue  Court,  under 
clause  6,  section  33  of  Act  X.  of  1859, 
against  the  present  plaintiffs,  to  recover 
pos8essk>n  of  four  beegahs  of  land,  alleging 
that  he  held  it  under  a  msturasee  lease 
granted  by  the  plaintiffs,  and  that  they  had 
dispossessed  him  by  proceedings  taken  in  the 
execution  of  a  decree  which  they  had 
recovered  against  his  brother.  The  plaintiffs, 
in  their  answer,  denied  that  he  was  their 
tenant,  and  said  the  mokurruree  pottah  was  a 
spurious  document.  The  Deputy  Collector 
held  that  it  was  genuine,  and  gave  a  decree 
to  Bakir  Ali  for  possession  under  it.  This 
decision  was  confirmed  by  the  Judge  on 
appeal,  and  a  special  appeal  from  his  decision 
was  rejected  by  this  Court.  The  defendants 
are  the  heirs  of  Bakir  Ali,  and  the  plaintfffs 
iiave  brought  the  present  suit  to  be  restored 
to  the  possession  of  the  lands  of  which  the 
possession  was  so  decreed  to  Bakir  Ali. 

The  objection  taken  before  the  Subordinate 
Judge  seems  to  have  been  that  the  suit  was 

"  •  6  W.  R.  (P.  C.)  50. 


not  maintainable,  because  the  validity  of 
pottah  had  been  established  in  the 
suit.     He  held  that  the  suit  was  ms 
able,  but  that  the  pottah  was  a  genaioe 
and  dismissed  the  suit  with  costs. 

On  appes^I,  the  Judge  has  held  tbit 
decision  in  the  former  suit  is  condnsi^ 
this  suit,  and  that  the  plaintiff  camiGt 
contend  that  ihe  pottah  is  not  genmne, 
has  dismissed  the  appeal  without  dedc 
whether  it  is  genuine. 

Thereupon  the  plaintiffs  have  prefenedi 
special  appeal  to  this  Court,  and  the  Dii 
Bench,  before  which  it  came  for  hearing, 
referred  to  a  Full  Bench  the  question 
the  previous  decision  as  to  the  pottah  is  4 
not  conclusive  between  the  parties." 

The  case  illustrates  the  defects  of. 
present  system  of  special  appeal.    Ti 
a  very  strong  probability,  to  say  the 
that  if  the  Judge  had  determined  the  qi 
tion  whether  the  pottah  is  genuine,  he  w( 
have  found  it  to  be  so ;  and  that,  if  this 
had  power  to  decide  the  question  of  fa 
would  find  so;  but  the  special   apped] 
brought  for  an  error  in  law  in  holding 
the   previous  decision   is  conclusive. 
Division  Court  has  been  unable  to  come 
decision  upon   this  question,   and  ihe 
Bench  has  to  decide  it.     Under  a  better 
cedure,  the  case  would  be  decided  on 
merits,  and  this  question  would  most 
bly  be  an  immaterial  one.     It  must, 
now  be  answered. 

The  rule  applicable  to  it  is  laid  dovnj 
the  Duchess  of  Kingston's  case,  firsts 
the  judgment  of  a  Court  of  concurrent 
diction,  directly  upon  the  point,  is  as  a 
bar,  or  as  evidence,  conclusive  between 
same  parties  upon  the  same  matter 
question  in  another  Court-;  secondly,  thati 
judgment  of  a  Court  of  exclusive  jurisdi<  ' 
directly  upon  the  point,  is  in  like  manner  ( 
elusive  upon  the  same  matter  between 
same  parties,  coming  incidentally  in  qi 
in   another  Court  for  a   different   pi 
Mr.  Justice  Mitter,  in  his  judgment  in 
case,  after  calling  this    an  estoppel, 
"  The  late  learned  Chief  Justice  of  this 
*'  seems  to  have  thrown  considerable 
"  upon  the  propriety  of  introducing  the 
'*  trine  of  estoppel  in  this  country  in  thefl 
*'  ment  delivered  by  him  in  the  case  of  Mi 
**  mut  Edun,  reported  in  page  175  of  tho^ 
**  Weekly  Reporter.     That  doctrine,  it: 
''observed,  is  one  peculiar  to  the  iani 
''  England.     It  is  intimately  conne^ed 
<*  the  English  law  of  pleadings,  which  " 
''  existence  in  our  Courts,  and  as  its 
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b  to  shut  oat  the  truth,  it  may  well  be 
lerabted  whether  those  Courts,  which  are, 
||y  their  very  constitution,  Courts  of  equity 
Imd  good  conscience,  would  be  justified  in 
lldopting  a  doctrine  which  has  such  a  ten- 
iency."  These  remarks  oblige  me  to  quote 
|Ba  the  judgment  of  the  Judicial  Committee 
^faagowlee  Singh  vs,  Hossein  Bux  Khan,* 
^ngal  Law  Reports  673.  After  quot- 
I  the  well-known  passage  from  the  Duchess 
Kingston's  case,  their  Lordships  say: 
re  is  nothing  technical  or  peculiar  to 
law  of  England  in  the  rule  as  so  stated. 
was  recognized  by  the  Civil  law,  and 
Is  perfectly  consistent  with  the  second 
{tection  of  the  Code  of  Procedure  under 
rtiich  this  case  was  tried,  which  says 
i  .  .  .  "  I  have  carefully  read  the 
rt  of  the  case  at  page  175  of  the  8th 
y  Reporter,  and  I  have  not  found  it 
here  stated  that  the  doctrine  ''is  one 
lar  to  the  law  of  England."  Upon  the 
k  that  it  is  intimately  connected  with 
owlish  law  of  pleadings  (meaning,  I 
e,  common-law  pleadings),  and  that 
y  well  be  doubted  whether  our  Courts 
be  justified  in  adopting  it,  I  will  only 
e  that  the  English  Courts  of  equity  have 
d  it,  as  may  be  seen  in  Barrs  vs.  Jack- 
t  Phillips  582 ;  I  Younge  and  Col  Iyer, 
__,  585.  Vice-Chancellor  Knijght  Bruce, 
m  judgment  in  this  case,  quotes  various 
jhi^es  from  the  Civil  law,  showing  the 
^n  of  the  rule.  That  the  judgment*  of  a 
pit  of  com|>etent  jurisdiction  upon  a  ques- 
H  directly  raised  before  it  shall  be  accept- 
tween  the  parties  to  the  suit  as  true, 
to  me  to  be  a  rule  which  should  be 
d  ia  our  Courts.  Section  23  of  Act 
1859  gave  jurisdiction  to  the  Collectors 
fertain  suits,  and,  amongst  them,  by  clause 
\tt  ail  suits  to  recover  the  occupancy  or 
session  of  any  land,  fargi  or  tenure, 
b  which  a  ryot,  farmer,  or  tenant  has  been 
nlly  ejected  by  the  person  entitled  to 
||ve  rent  for  the  same.  Mr.  Woodroffe, 
^  appeared  for  the  appellants,  relied  upon 
^•decision  of  a  Full  Bench  in  7  Weekly 
jiorter  186,  and  also  argued  that  illegally 
Bed  means  ejected  otherwise  than  by  due 
fB  of  law.     In  the  Full  Bench  case,  the 

g  Justice,  in  delivering  judgment,  said: 
chink  that  the  words  '  suits  to  recover 
jl^  occupancy  or  possession  of  any  land '  in 
lliiise  6..  section  23  of  Act  X.  of  1859, 
ifer  only  to  possessofy  actions  against  the 
(irsoR  entitled  to  receive  the  rent,  and  not 

L 
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''  to  suits  in  which  the  plaintiff  sets  out  his 
"  title  and  seeks  to  have  his  right  declared, 
''and  possession  given  him  in  pursuance 
''of  that  title/'  Bakir  Ali's  suit  was  to 
recover  possession,  and  he  alleged  that  he  bad 
been  dispossessed  by  the  plaintiffs  by  proceed- 
ings taken  in  execution  of  a  decree  against 
another  person,  which  would  be  clearly  illegal. 
I  have  no  doubt  that  it  was  a  suit  within 
clause  6  of  section  23 ;  and  as  the  plaintiff 
alleged  that  he  held  under  a  maurasee  lease, 
it  was  necessary  for  the  Deputy  Collector  to 
determine  whether  the  lease  was  gennine. 
I  must  here  observe  that  concurrent  jurisdic- 
tion in  my  opinion  refers  to  the  matter  decid* 
ed  upon,  and  it  is  not  necessary,  as  Mr.  Jus- 
tice Mitter  seems  to  think,  that  the  Coart 
whose  judgment  is  to  be  conclusive  should 
have  been  able  to  entertain  the  suit  in  which 
it  is  to  be  used.  If  it  were  so^  a  person 
who  had  sued  another  in  the  Small  Cause 
Court  of  Calcutta  for  a  debt,  and  obtained  a 
judgment,  could  not  use  it  in  a  suit  in  the 
High  Court  against  the  same  person  as  proof 
that  the  latter  was  indebted  to  him,  if  the 
suit  in  the  High  Court  was  of  such  a  nature 
as  not  to  be  cognizable  by  the  Small  Cause 
Court. 

It  appears  to  me  that  the  question  referred 
to  us  must  be  determined  by  considering 
what  the  point,  upon  which  the  judgment 
in  the  suit  before  the  Deputy  Collector  was 
given,  was.  The  suit  was  to  recover  pos- 
session of  land  from  which  a  tenant  had  been 
illegally  ejected.  The  Deputy  Collector  had 
to  determine  two  questions :  Was  the  plaintiff 
a  tenant  of  the  land  ?  Had  he  been  illegally 
ejected  by  the  person  entitled  to  receive  rent 
for  it?  To  determine  the  first  of  these,  it 
was  necessary  for  him  to  find  whether  the 
alleged  lease  was  genuine;  but  the  real 
judgment  in  the  suit  was  that  the  plaintiff 
was  a  tenant,  the  pottah  being  the  proof  of 
it.  The  Deputy  Collector  had  no  jurisdic- 
tion to  give  effect  to  the  pottah  as  a  perma- 
nent title ;  he  could  only  use  it  as  showing 
that  at  that  time  the  plaintiff  had  a  right 
to  the  possession  of  the  land.  It  was  laid 
down  by  Lord  Ellenborough  in  Outram  vs. 
Moor  wood,  3  East.  357,  that  a  judgment 
is  final  only  for  its  own  proper  purpose  and 
object,  and  no  other.  The  suit  now  before 
the  Court  is  against  the  heirs  of  Bakir  All, 
whose  case  is  that  he  had  a  maurasee  pot- 
tah ;  but  the  Deputy  Collector  had  not  power 
in  the  suit  before  bim  to  adjudge  that  the 
tenancy  was  herediiary ;  and  if  hia  judgment 
is  to  be  taken  as  being  directly  on  that  pc^ot, 
his  is  not  a  Court  of  ooncmrent  joriodictioii. 
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His  finding  upon  the  pottah,  except,  so  far 
as  it  established  the  right  of  Bakir  Ali 
to  the  possession  of  the  land  when  he  was 
ejected,  must  be  considered  a  finding  upon 
a  collateral  matter. 

In  my  opinion,   therefore,  the   question 
referred    ought    to    be    answered    in    the 
^  negative. 

Jackson^  J, — I  desire  only  to  say  that  I 
do  not  dissent  from  the  conclusion  arrived 
at  in  the  judgment  which  has  just  been  deli- 
vered. The  inclination  of  my  own  mind 
has  been,  as  the  observations  which  I  made 
in  referring  the  case  would  show,  in  the 
other  direction,  and  I  confess  that  I  have  not 
yet  felt  sufficiently  confirmed  in  the  opinion 
which  is  now  that  of  the  majority  of  the 
Court  to  state  it  in  language  of  express 
assent. 

PheoTf  J, — This  case  is  so  nearly  parallel 
with  that  which  is  reported  in  the  8 
Weekly  Reporter,  page  175,  that  the  reasons 
which  I  then  gave  for  my  judgment  would, 
by  the  substitution  of  the  word  pottah  for 
bond,  serve  to  e;cplain,  almost  precisely,  the 
view  which  I  take  on  the  present  occasion. 

The  cause  of  action  upon  which  the  pre- 
sent plaintiffs  sue  is  that  the  defendants  are 
wrongfully  in  possession  of  the  plaintiffs' 
land,  and  are  wrongfully  withholding  it  from 
them.  The  answer  of  the  defendants  is  that 
they  are  holding  the  land  under  a  pottah  which 
is  maurasee  in  its  terms,  and  was  granted 
to  them  by  the  plaintiffs.  Thereupon,  the 
plaintiffs  wholly  deny  the  genuineness  of  the 
alleged  pottah,  and  require  that  an  issue  on 
this  point  be  raised  and  tried  between  them 
and  the  defendants.  The  defendants  main- 
tain that  this  cannot  be  done,  because  an 
issue  as  to  the  genuineness  of  this  very  do- 
cament  was  raised  between  them  and  the 
present  plaintiffs  in  a  former  suit,  which  was 
brought  in  a  Court  competent  to  decide 
the  issue,  and  that  it  was  then  determined 
against  the  present  plaintiffs.  It  is  admitted 
by  the  plaintiffs  that  this  was  so,  and  the 
question  before  us  is  whether  or  not  in  view 
of  the  former  determination  of  the  issue  the 
same  issue  can  now  be  raised  and  tried  a 
second  time  between  the  same  parties. 

It  appears  that  the  former  suit  which  is 
referred  to  was  a  suit  in  the  Collector's 
Court  wherein  the  relative  situation  of  the 
parties  was  reversed  :  the  ancestor  of  the 
present  defendants,  namely,  Bakir  Ali,  sued 
the  present  plaintiffs,  the  Munduls,  alleging 
that  he  was  entitled  to  possession  of  the 
land  (which  is  now  the  subject  of  suit)  as 
their  tenant  under  the  pottah  now  in  ques- 


tion, and  that  they  had  illegally  ejected  Urn t^ 
on  this  ground  he  sought  the  aid  of  theCol^ 
lector  to  restore  him  to  possession.  Tktf 
Munduls  denied  the  genuineness  of  the  pot^^ 
tab :  the  question  thus  raised,  whether  «l| 
not  the  pottah  was  genuine,  was  deddelj 
against  them,  and  the  Collector  gave  Ban 
Ali  possession. 

Now,  it  must  be  observed  at  the 
that  the  Collector's'  Court  was  a  Court 
limited    jurisdiction,    and   that  it   had 
power  to  determine  between  the  parties 
question  of  right  to  the  land  larger  than 
bare   right  to   possession.     It   so   hap 
that  the  plaintiff's  right  to  possession,  as 
alleged  it,  was  clothed  with  maurasee  i: 
Aents,  but  the  Collector's  Court  bad  no  am 
rity    to  determine  whether  such    ioci 
existed  or  not ;  and  indeed  it  is  for  this 
reason  that  the  Munduls  are  undoabtedty 
titled,  notwithstanding  the  Col  lector's  deci 
against  them  in  the  former  suit,  to  comet 
the  Civil  Court  to  have  the  question  as  to 
mowrosee  right  tried  in  the  present  suit 
they  ar^  here  to  be  successfully  met  witb 
objection  that  the  Collector  has  already  fi 
determined  the  question  of  the  validirr 
the  pottah,  then   it  is  obvious  the    resok 
that    the    Collector    has   indirectlv,   if 
directly,  determined  a  question  between 
parties,  which  was  beyond  his  powers, 
has  in  effect  ousted  the  Court  of  su 
jurisdiction,  for  the  latter  will  have  noclii 
left  to  it,  but  to,  in  effect,  register  the 
lector's   decision.     This  clearly   cannot 
right.     And  the  explanation  is  to  my 
furnished   by  the  discussion  of  the 
which  I  offered  in  Mussamut  Edun's 
I  will  not  now  go  over  the  same  ground 
I  will  simply  confine  myself  to  saying 
shortly  that  I  think  the  decision  of  the 
lector  upon  the  issue  which  is  now  before 
Court,  although  he  was  unquestionably 
petent  to  try  that  issue  for  the  purposes 
the  suit  before  him,  did  not  effect  a  res 
judicata  between  the  parties  for  all 
purposes,  and  this  for  both  the  reasons 
by  Sir  W.  DeGrey  in  the  Duchess  of 
ston's  case  \firsty  the  Collector  had  not 
current  jurisdiction  with  the  Civil  Court 
the  full  extent   of  the    matter  involved 
that  issue ;  second,  the  issue  as  to  the  ex^ 
tion  and  authenticity  of  the  pottah    was 
question  of  evidence  collateral  to  the 
which  the  Collector  had  to  determine. 
I  will  add  that  vhiile  it  is  no  doubt 
important  in  this  country,  as  in  every  other* 
give  as  much  finality  as  possible  to  jo 
determination  of  matters  of  dispute  bei 
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it  is  especially  necessary  in  view  of 
f inefficiency  very  generally  displayed  by 
[Indian  Courts  in  the  investigation  and 
tainment  of  facts,  that  we  should  be 
iful  not  to  shut  out  a  litigant  without 
reason  from  an  opportunity  of  showing 
tb  of  his  case. 

» 

think  the  question  put  to  us  should  be 
^red  in  the  negative. 

Urkbyj  J. — ^In  this  case  I  also  would  an- 

the  question  put  in  the  negative.     But 

my  opinion  entirely  upon  the  peculiar 

icter  of  the  Court  in  which  the  former 

was  tried.     It   was  a  Court  the  juris- 

m  of  which  is  defined  by  section  23  of 

^X.  of  1859.     In  some  of  the  suits  enu- 

ted  in  that  section',  it  is  obvious  that 

dons  of  title  must  sometimes  arise ;  and 

appears  from  section    103  that  the 

Klatnre  contemplated  that  these  questions 

arise,  and  made  special  provisions,  in 

ithey  should  arise,  that  an  appeal  should 

the  ordinary  Civil  Court.     It  might, 

fore,  have  been  thought  that  the  Legis- 

considered  that  questions  of  title  could 

illy  adjudicated  u^on  by  suits  instituted 

\t  Courts.     But    the   Privy   Council 

held     in    the    case    of    Khugowlee 

vs,  Hossein   Bux  Khan,  7  B.  L.   R. 

that  the  decision  of  a  Collector  in  such 

irt  upon  a  question  of  title  in  a  suit 

|;ht  under  clause  2  of  section  23  of  Act 

1859  is  not  a  decision  of  a  Court  com- 

It  to  adjudicate  on  a  question  of  title. 

I'true  that  this  is  only  one  of  the  reasons 

for  not  treating  the  Collector's  decision 

inclusive  in  that  case.     It  is  true  also 

\t  suit  which  the  Collector  had  tried  in 

case   was  for   rent    under  section    2, 

this  was  to  recover  possession  under 

6.     But  the  expression  of  opinion  as 

competency  of  the  Collector  is  clear 

distinct,  and  is  in  accordance  with  opi- 

of  high  authority  which  have  been  ex- 

td   in  this  Court  as  is  shown  in  the 

tent  of  Mr.  Justice  Mitter.     Nor  is  it 

>le  to  say  that  the  Court  which  is  in- 

stent  to  adjudicate  upon  questions  of 

^fai  a  suit  for  rent  is  competent  to  do  so 

f*uit  for  possession.     The  ground  of  in- 

Jtency  of  these  Courts,  as  pointed  out 

Privy  Council,   is   the    special   and 

iry  character  of  their  jurisdiction. 

m  these  grounds  I  answer  the  question 
[n  the  negative. 

r/iV,  J, — I   concur   in   the  judgment 
red  by  the  Chief  Justice. 


The  6th  March  1873. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  fudges. 

Pleadings— Issues— Act  VIII.  of  1859,  s.  141— 

Mortgage. 

Case  No.  357  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  2^-Per' 
gunnahs,  dated  the  28th  August  iSji, 
reversing  a  decision  of  the  First  Moon- 
siff  of  AliporCy  dated  the  gth  July  t8*jo^ 

Nundo  Lall  Mitter  and   others   (Plaintiffs), 

Appellants, 

versus 

Prosunno  Moyee  Debia  (Defendant), 
Respondent. 

Baboos    Grish   Chunder    Ghose  and    Gopal 
Lall  Mitter  for  Appellants. 

Baboo  Ashootosh  Dhur  for  Respondent. 

In  a  suit  to  recover  possession  of  certain  premises 
on  the  allegration  that  defendant  had  sold  them  to  plaint- 
iff's husband  nearly  twelve  years  previously,  defendant 
denied  the  execution  of  the  deed  on  which   plaintiff 
relied.     The  first  Court  was  satisfied  as  to  the  fact  of 
execution;   but,  perceiving    that   possession    had   not 
followed,  had  some  doubt  as  to  the  nature  of  the  trans- 
action, and  examined  a  witness  thereon.  The  result  was 
that  the  transaction  was  found  to  be  not  an  absolute  sale, 
but  a  mortgratj^e.  As  this  fact,  however,  had  been  neither 
pleaded  nor  relied  upon,  the  Moonsiff  gave  plaintiff  a 
decree.     The  Lower  Appellate  Court,  finding  that  the 
preliminary  foreclosure-proceeding^s  had  not  been  taken 
by  the  plaintiff,  reversed  the  decision  : 

Held  that  the  oral  evidence  was  properly  admitted 
by  the  Moonsiff  as  likely  to  explain  the  conduct  of  the 
parties  under  the  circumstances  described : 

Held  that  it  was  incumbent  on  the  Court  of  first 
instance,  under  Act  VIII.  of  1859,  s.  141,  to  frame  an 
issue  as  to  the  nature  of  the  transaction,  and  that  the 
suit  was  properly  dismissed  by  the  Lower  Appellate 
Court,  because  plaintiff  had  not  foreclosed  the  mort- 
gage. 

Jackson,  J, — It  appears  to  us  that  the 
decision  of  the  Lower  Appellate  Court  in  this 
case  ppon  the  main  question  cannot  be  suc- 
cessfully assailed.  The  plaintiff's  suit  was 
to  recover  possession  of  certain  premises  on 
the  allegation  that  the  defendant  had  sold 
them  to  the  plaintiff's  husband  in  the  year 
1264,  nearly  twelve  years  before  the  time  of 
the  commencement  of  the  suit. 

The  defendant  absolutely  denied  the  exe- 
cution of  the  deed  on  which  the  plaintiff 
relied. 

The  Moonsiff,  however,  was  satisfied  upon 
the  evidence  that  the  deed  had  been  executed, 
but  perceiving  that  possession  had  not  fol- 
lowed the  execution  of  it,  he  seems  to  have 
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had  some  doubt  as  to  the  nature  of  the  trans- 
action, and  thereupon  a  witness  named  Nyan 
Chand  Bose,  who  had  been  originally  named 
as  a  witness  by  the  plaintiff,  being  examined, 
deposed  that,*  contemporaneously  with  the 
execution  of  the  deed,  there  had  been  a 
parole  agreement  to  the  effect  that,  if  the 
sura  of  Rs.  500  advanced  by  the  plaintift's 
husband  were  repaid  within  five  years,  with 
interest  at  the  rate  of  one  per  cent,  per  men- 
sem, then  the  deed  of  sale  should  not  take 
effect.  Upon  this  the  Moonsiff  held  that 
the  alleged  out-and-out  sale  was  in  fact  not 
a  sale  but  a  mortgage.  The  Moonsiff,  how- 
ever, remarking  in  strong  terms  upon  the 
obstinacy  of  the  defendant  whom  he  had 
allowed  time  to  compromise,  but  who,  he 
says.  "  instead  of  compromising,  brought  for- 
ward an  attorney,  Baboo  Ashootosh  Dhur,  at 
a  great  cost  to  argue  her  case,"  and  being  of 
opinion  that  the  defendant  was  not  entitled 
to  the  benefit  of  a  fact  which  was  neither 
pleaded  nor  relied  upon,  gave  the  plaintiff  a 
decree. 

On  appeal,  the  Subordinate  Judge,  consi- 
dering that  as  the  evidence  showed  the 
transaction  to  have  been  one  of  mortgage, 
and  as  the  preliminary  foreclosure-proceed- 
ings had  not  been  taken,  the  plaintiff  could 
not  succeed,  reversed  the  decision  of  the 
Moonsiff,  and  dismissed  the  plaintiff's  suit. 

In  special  appeal  before  us,  it  has  been 
contended  that  the  defendant  has  been  in 
this  way  allowed  the  benefit  of  a  case  which 
she  had  not  made,  and  that  the  evidence  on 
which  the  transaction  was  found  to  be  a 
mortgage  was  not  admissible  under  the  Full 
Bench  Ruling  in  the  case  of  Kashee  Nath 
Chatterjee  vs,  Chundee  Churn  Banerjee, 
reported  at  5  Weekly  Reporter,  Civil  Rul- 
ings, page  68,  and  we  have  been  asked  to  set 
aside  the  judgment  of  the  Lower  Appellate 
Court  on  these  grounds.  The  special  appel- 
lant also  relied  upon  the  ruling  of  the  Privy 
Council  in  the  case  of  Eshan  Chunder 
Singh  vs,  Shama  Churn  Bhutto,  6  Weekly 
Reporter,  Privy  Council  Rulings,  page  57, 
to  show  that  the  Court  must  be  guided  by 
the  allegations  made,  and  the  case  put  for- 
ward by  the  parties,  and  must  not  frame  a 
case  contrary  to  those  allegations.  This  is 
not  a  quite  correct  statement  of  the  effect  of 
that  decision,  because  the  observations  of 
their  Lordships  show  that  the  grounds  to 
which  they  adverted  were  not  raised  or  sug- 
gested either  by  the  parties  or  the  evidence 
in  the  case.  Moreover,  the  decision  arrived 
at  in  that  case  was  one  of  fact  come  to  by  a 
Court  whose  province  it  was  not  to  enquire 


into  facts,  the  case  having  been  one  a 
special  appeal  It  appears  to  us  that  Ai 
,  admission  of  the  evidence  in  this  case  as  tc 
I  the  character  of  the  transaction  was  in  accord 
I  ance  with  the  decision  of  the  Foil  Bendi 
I  The  Chief  Justice,  in  delivering  the  JBd|< 
•ment  of  the  majority  of  the  Judges  in  tiul 
case,  said :  ''  If  possession  did  not  acco» 
pany  or  follow  the  absolute  bill  of  sale,  il 
would  be  a  strong  fact  to  show  that  tfai 
transaction  was  a  mortgage,  and  not  a  s^ 
and  it  therefore  becomes  material  to  U| 
whether  the  plaintiff  was  ever  in  possessor 
and  forcibly  dispossessed  as  alleged  bjhifl^ 
and  whether,  having  reference  to  the  amo^ 
of  the  alleged  purchase- money* ad vancednj 
to  the  value  of  the  interest  alleged  to  be  st^ 
and  the  acts  and  conduct  of  the  parties,  tb^ 
intended  to  act  upon  the  deed  as  an  absoiai^ 
sale,  or  to  treat  the  transaction  as  a  mortgaftj 
only,  for  I  am  of  opinion  that  parol  evidei  ^ 
is  admissible  to  explain  the  acts  of 
parties,  as,  for  example,  to  show  why 
plaintiff  did  not  take  possession  in  pursua 
of  the  bill  of  sale,  if  it  be  found  diat 
defendant  retained  possession,  and  thai 
plaintiff  never  had  possession  as  alleged 
him,  and  was  never  forcibly  dispossess.' 

In  the  case  before  us,  there  was  no  alk 
tion  of  possession  having  followed  the  eze 
tion  of  the  deed.     The  Court  had  to 
der  the  circumstance  of  the  execution  of 
deed  which  was  proved  not  being  follow 
by   possession.     That,    it  was   said  by 
Chief  Justice  in  the  Full  Bench  case,  w( 
be  a  strong  circumstance  to  show  that 
transaction  was  a  mortgage,  and  not  a 
and  if  it  would  be  a  strong  circumstance] 
show  that  the  transaction  was  a  mort; 
we  think  it  would  certainly  be  in  the  pi 
case  a  circumstance  producing  doubt  in 
mind  of  the  Court  whether  really  the 
action  was  an  out-and-out  sale,  and  oral 
dence  admitted  under  such   circumstat 
would  be  likely  to  explain  the  conduct  of 
parties.     We  think,  therefore,  that  the 
dence  was  properly  admitted. 

As  to  the  issue  being  raised,  section 
of  the  Civil  Procedure  Code  says :    "At 
time   before  the  decision  of  the  case, 
Court  may  amend  the  issues,  or  frame 
tional  issues  on  such  terms  as  to  it 
seem  fit,  and  all  such  amendments  as  may j 
necessary  for  the  purpose  of  determining 
real   question   or   controversy  between 
parlies  shall  be  so  made."     It  was,  ll 
we  think,  incumbent  on  the  Court  to 
the  issue  whether  the  transaction  was 
an  out-and-out  sale  or  a  mortgage. 
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wa3  a  mortgage  is,  we  think,  quite  clear ;  and 
|j»  tiie  plaintiff  is  not  entitled  to  recover  pos- 
, session  without  taking  the  necessary  preli- 

aiinary  measures,  we  think  the  suit  must  be 
/dismissed ;  but  as  the  additional  issue  was 
\9X3l  raised  in  the  pleadings,  and  as  the  con- 
flduct  of  the  defendant  throughout  has  been 
L«xtremely  bad,  it  seems  that  we  ought  to 
jflDodify  the  decision  of  the  Lower  Appellate 
^Coart  by  ordering  her  to  pay  her  own  costs 
Jti  all  the  proceedings  in  this  suit.  If  the 
i]>laintiff  is  desirous  of  taking  proceedings 
pg^inst  the  defendant  in  consequence  of  her 
puking  the  false  verification  in  the  written 
ytaiement  in  this  case,  he  will  have  the  sanc- 
of  this  Court* 


The  i8th  March  1873. 

Present  : 

le  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
naih  Mitter,  Judges, 

led  Property— Liability  of  Nazir— Act  V. 
(B.  C.)  of  1863— Peons. 

Case  No.  967  of  1871. 

fy/tdal  Appeal  from  a  decision  passed  by 
r  iiu  Judge  of  24'PergunnahSj  dated  the 
r  joM  May  tSji^  affirming  a  decision  of 
\  the  Hudder  Moonsiff  of  Alipore^  dated  the 
jisi  August  1 8 JO. 

Kaiee  Coomar  Chatterjee  (Defendant), 

Appellant, 

versus 

Idhessur  Mundul   (Plaintiff),    Respondent, 

ie  Z,egai  Remembrancer  and   Baboos   Un- 
noda  Per  shad  Banerjee  and  Jugadanund 
^* Mookerjee  for  Appellant. 

Kr.  y,  S,  Rochfort  and  Baboo  Motee  Lall 
Mookerjee  for  Respondent. 

I^Under  Act  V.  (B.C.)  of  1S63,  a  Collectorate  Nazir 
pnnot  be  held  personally  liable  for  loss  accruinj^  in 
equence  of  property  which  had  been  attached  under 
rrant  directed  to  him  not  being'  re-delivered  on  an 
ir  for  its  release,  where  such  order  has  been  duly 
isted  by  him  for  execution  to  a  peon  on  the  establish- 
^  it. 

^Obiter  dicta, — The  status  of  a  Nazir  was  entirely 
tged  by  Act  V.  (B.C.)  of  1863,  under  which  the  pro- 
peon,  as  well  as  the  Nazir,  became  a  regular  paid 
T  of  Government. 

farther  certificate  appended  by  the  Nazir  to  the 
i's  certificate  of  execution  or  service  of  process  does 
Ifc entail  on  the  Nazir  any  pecuniary  responsibility,  or 
Kct  the  reality  of  the  service  by  the  peon. 

^^ackson,  J, — The  plaintiff  in  this  case  was 
fei  defendiant  in  a  suit  before  the  Revenue 


Court  under  Act  X.  of  1859.     ^^  ^^  instance 
of   the    plaintiff   in    that  suit,  the  Collector 
ordered  the  attachment  of  certain  moveable 
property   belonging    to    the    now    plaintiff 
Siddhessur  Mundul.  The  Collector's  warrant 
—which  was  a  printed  document,  being  one  of 
the  forms  prescribed  for  adoption  by  the 
Revenue  Courts — was,  it  seems,  addressed  to 
the   Nazir   of   the    Collector's   Court,    viz,, 
Kalee  Coomar  Chatterjee,  the  present  defend- 
ant.    This  perwannaii,  or  warrant,  was  made 
over  by  the  Nazir  to,  one  of  the  peons  on  the 
CoUector'aestablishment.  The  peon,  it  seems, 
reported  that  he  had  attached  certain  pro- 
perty which  was  specified,  and  made  it  over 
to  the  charge  of  several  persons  on  whose 
part  he  produced  a  document  called  zimma- 
nama.     The  defendant  in  the  rent-suit,  now 
the  plaintiff,  afterwards  deposited  the  amount 
required  to  satisfy  the  rent-decree,  and   a 
further  order  was   issued   to  the  Nazir  to 
release  the  property  attached.     The  plaintiff's 
allegation    in  the    present  suit   is   that  the 
property,  which  had  been  so  attached,  was 
not  re-delivered  to  him,  and  on  that  account 
he  sues  the  Collectorate  Nazir  as  responsible  ' 
for  the  loss  which  accrued  to  hiip  in  conse- 
quence.    Both  the  Moonsiff  of  Alipore  and 
the    Zillah   Judge   of   24-Pergunnahs   have 
concurrently  held  that  the  Nazir  is    liable, 
and  have  given  judgment  against  him  for  the 
full  amount  claimed. 

The  case  comes  before  us  in  special  appeal, 
and  the  principal  point  which  we  have  to 
decide  is  whether,  under  the  circumstances, 
there  is  any  personal  liability  attaching  to 
the  Nazir.  The  view  taken  by  the  Zillah 
judge  in  his  decision,  which  is  the  one  imme- 
diately before  us,  is  contained  in  the  part  of 
the  judgment  which  we  are  about  to  read. 
He  says  :  **  It  is  true  that  the  responsibility 
"  of  the  Nazir  is  not  declared  in  section  99, 
"  Act  X.  of  1859,  in  the  same  express  terms 
"  which  are  used  in  section  233,  Act  VIII. 
*'  of  1859,  but  it  appears  to  me  that  such  an 
"express  declaration  was  not  requisite  in 
"  either  case.  An  action  assuredly  would  not 
"  lie  against  the  Nazir  for  the  act  of  attach- 
"  raent  or  for  anv  other  act  done  in  execution 
"  of  the  order  of  the  Court,  but  it  does  lie 
'*  here,  because  he  does  not  execute  the  order 
"  of  the  Court  for  the  restoration  of  the  pro- 
**  perty,  and  because  his  inability  to  restore 
**  the  property  arises  from  his  own  negli- 
"  gence  and  want  of  due  care  of  the  property 
"  of  which  he  assumed  the  custody.  The 
"officer  executing  the  writ  is  the  Nazir,  and 
"  not  the  peada,  who  is  a  mere  subordinate 
"  of  the  Nazir,  an  agent  whom  h€  is  empowered 
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"  to  employ,  but  not  an  agent  on  whom  he  is 
**  empowered  to  devolve  his  own  liabilities. 
"  The  appellant  contends  that,  under  the 
"terms  of  section  4,  Bengal  Act  V.  of  1863, 
"  the  peada  is  the  only  oflficer  who  can  be 
"  employed  in  the  service  or  execution  of 
"  the  process  of  the  Court,  but  he  selects  his 
"  own  peadas,  and  it  does  not  follow  that 
"  he  is  relieved  from  his  responsibility  by  his 
"  employment  of  the  authorized  services  of 
"  the  persons  whom  he  appoints  with  the 
"  sanction  of  the  Court."  He  afterwards 
says :  "  The  writ,  as  the  Moonsiff  shows,  is 
"  directed  to  the  Nazir,  and  he  is  bound  to 
see  that  it  is  properly  executed  either  by  him- 
self or  by  his  peadas,  and  if  loss  arises 
"  from  his  want  of  due  care  either  personally 
''or  through  his  subordinates,  he  is  respon- 
"  sible  for  it.'* 

The  Government  Advocate  appeared  in 
this  case,  and  although  we  could  not  see  that 
the  Government  had  any  direct  interest  in 
the  matter,  not  being  a  party  to  the  suit,  we 
gladly  heard  the  learned  gentleman,  and  are 
much  indebted  to  him  for  the  assistance 
which  he  has  rendered  to  the  Court  in  the 
decision  of  this  case. 

It  was  contended  amongst  other  things 
that  both  the  Nazir  and  the  peon  who  was 
the  officer  immediately  employed  to  execute 
the  warrant  are  paid  servants  of  Government, 
and  one  servant  is  not  responsible  for  the 
acts  of  the  other ;  that  the  Nazir,  like  all 
Nazirs  of  the  Civil  Courts,  has  now  no  in- 
terest in  the  fees  leviable  as  tullubana  for 
serving  processes;  thatthere  is  no  analogy 
between  the  office  of  a  Nazir  and  that  of  a 
Sheriff  of  an  English  county  as  supposed 
by  the  Courts  below ;  that  the  peon  was  a 
public  servant,  and  that  if  the  warrant  in  this 
case  was  addressed  to  the  Nazir,  it  was  so 
done  in  contravention  of  the  terms  of  Act  V. 
of  1863  (B.  C.)i  and  accordingly  it  was  con- 
tended that  the  writ  ought  to  have  been  ad- 
dressed to  the  peon,  and  that  the  common 
practice  in  this  matter  was  to  make  over  war- 
rants of  Courts,  though  addressed  to  the  Nazir, 
to  the  subordinate  peadas  for  execution.  Mr. 
Bell,  we  should  mention,  at  the  close  of  his 
argument,  proposed  to  point  out  who  was  the 
real  person  wiio  ought  to  have  been  sued  and 
who  was  liable  for  the  demand,  and  he  con- 
tended that  the  Moonsiff  ought  to  have  made 
the  parties  who  were  really  liable  defendants 
in  the  suit. 

As  to  this  contention,  we  may  observe 
that  when  a  plaintiff  brings  a  suit  against  a 
person  who  is  not  liable  to  him  for  the  parti- 
cular matter  for  which  the  suit  is  brought,  it 


is  not  for  the  Court  to  go  on  and  Sod  oit. 
who  is  the  person  really  liable  10  plaimif ;; 
and  as  it  was  altogether  foreign  to  the  par« 
poses  of  this  appeal  to  consider  who,  if  not; 
the  Nazir,  was  liable,  we  did  not  thiak  % 
necessary  to  enter  into  that  part  of  the  case»J 

The  Moonsiff  who  decided  the  suit  in 
iirst  instance  laid  considerable  stress  apo 
the  terms  of  section  87,  Act  X.  of  1859, 
the  form  being,  we  understand,  the'  Form (F) 
annexed  to  thai  Act,  and  which  is  prescribedj 
by  sexition  86  or  that  Act,  section  8  6  wm 
repealed  by  Act  VI.  of  1862  (B.  C),  and  iiH 
stead  of  that  we  have  section  1 7  of  Act  VL,  di 
which  the  last  words  are  :     "  Process  of  CA 
''  cution  against  the  person  or  moveable  pi» 
"  perty  of  a  debtor  shall  be  in  the  Form  (Q 
''  or  the  Form  (F)  contained  in  ihe  Schedule 
"to  Act  X.  of   1859,  or  in  a  form  as  neadf 
"resembling    those  forms    as   the    circun< 
*'  stances  of  the  case  may  admiL" 

Now,  subsequent  to  the  passing  of  Act 
of  1859,  and  before  the  bringing  of  this 
a   material    change    in    the    law    regolat 
the  machinery   for    executing   processes 
Courts,  including  the  Courts  of  the  Coll 
had  taken  place  by  the  repeal  of  section 
the   only   then  surviving?  part  of  Regal 
XXVI.  of  18 14,  and  by  the  enactment  of 
V.  of   1863   (B.  C).     When  Act  X.  of  \ 
was  enacted,  not  only  the  Regulation  of  iS 
but  also  Regulation  V.  of  1804,  sections 
and  13,  were  in  force,  and  by  these  two  p 
visions  taken  together,  it  was  provided 
all  orders  and  processes  of  the  Civil 
and  Revenue  Officers  were  to  be  executed 
the  Nazirs  of  those  Courts,  who  were  p 
ted  to  appoint  their  own  mirdhas  and 
and  who  received  as  their  remuneration  0 
fourth  of   the  tullubana    paid  in  each 
to  the  peon  who   carried   the    several 
cesses  and  orders.     Under  that  state  of  tnl 
a  large  portion,  nearly  the  whole,  of  a  N 
receipts  was  derived  from  such  deducii 
and  other  fees  received  by  him,  and  most 
bably,  in  consideration  of  that  circumsi 
the  Nazir  might  have  been  held  responai 
for  the  acts  of  his  peons  resulting  in 
ful  damages  to  parties.'    That  was   en 
changed  by  Act  V.  of   1863  (B.  C),  and 
peon,  as  well  as  the  Nazir,  became,  it 
to  us,  a  regular  paid  officer  of  Governm 
It  was  left  to  the  discretion  of  the  exec 
Government  to  direct  that  the  peons  sh 
be  either  paid  by  fixed  salary  or  remun 
by  fees,  but  the  peculiar  connection 
previously  existed    between    them  and 
Nazir  was  entirely  severed.     The  Nazir 
the  nomination  of  them,  subject  to  the  api 
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\  the  Judg^e    (and    in  this    case,    of   tiie 
lollector),  but  he  had  not  the  power  to  re- 
re  them,  nor  had  he  power  to  employ  any 
m  other  than  a  peon  appointed  under  that 
in  the  service  or  execution  of  any  pro- 
of Court,  except  with  the  special  leave  of 
Court.     We  do  not  propose  to  consider 
the  relation  between  an  English  Sherid 
a  Nazir,  because  we  are  clearly  of  opi- 
there  is  no  analogy  whatever  between 
case  of  a  Sheriff  and  the  case  of  a  Nazir. 
Moonsiff  observes,  referring  to  the  pro- 
ms  of  sections  87  and  99,  Act  X.  of 
19 :     "  These   provisions    show    that   an 
leer  and  not  a  peon  is  to  execute  such 
its.  that  he  is  actually  and  manually  to 
moveables    out    of    the    judgmeni- 
nor's  possession,  and  deposit  them  in 
te  fit  place,  or  keep  them  in  the  custody 
some  fit  person  approved  by  himself." 
do  not  quite  know  what  in  the  Moonsiff 's 
was  the  distinction  between  a  peon 
Ian  officer,  but,  if  he  meant  to  say  that  the 
Ir  is  an  officer  and  the  peon  is  not,  and 
the  Nazir  is  actually  and  manually  to 
moveables  oat  of  the  judgment-debtor's 
^ssion,  and  deposit  in  some  fit  custody, 
ix  that  unless  Nazirs  are  provided  with 
physical  apparatus  beyond  that  which 
imonly  given  to  men,  it  would  be  abso- 
im possible  for  them  to  undertake  such 
,  and  if  to  the  performance  of  these 
lal  fanctions  is  to  be  attached  the  corre- 
ling  liability  in  such  matters,  we  appre- 
no    pecuniary    inducement    will    be 
lent  to  induce  a  person  of  respectability 
:ept  so  burthensome  an  office.     Section 
V.  of  1863  (BC.),  provides:  "On 
xry  process  issued  for  service  or  execution 
any   peon  appointed  under  this  Act, 
re  shall  be  endorsed  the  name  of  the  peon 
»uted  to  serve  or  execute  the  same,  the 
lod  within  which  the  peon  is  required 
certify  service  or  execution,  the  amount 
ible  for  the  service  or  execution  of  the 
»ss  and  the  date  of  payitient,  and  such 
iorsement  shall  be  signed  by  the  Nazir 
Clerk  of  the  Court."     This  provision 
poizes  distinctly  that  it  is  the  peon  who 
and  executes,  and  it  is  the  peon  from 
certificate  of  service  o'r  execution  is 
taken,  and  if,  in  addition  to  such  certi- 
of  service,  which  in  my  experience  is 
furnished  by  the  pe'on,  the  Nazir  ap- 
some  further  certificate  of  his  own, 
it  seems  to  us,  is  not  sufficient  to  entail 
any  pecuniary  responsibility,  and  does 
Feet  the  reality  of  the  service  by  the 
The  Judge  finds  in  this  case  that  the 
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property  in  respect  of  which  the  damages 
were  claimed  had  been  removed  (rom  the 
possession  of  the  present  plaintiff,  who  was 
the  defendant  in  the  rent  suit,  but  he  says: 
"  it  is  not  material  in  this  suit  to  find  whether 
"  the  zemindars  held  it  or  the  decree-holder ; 
"  for  if  the  Nazir  is  primarily  responsible,  he 
"may  settle  with  those  who  took  the  pro- 
**perty,  and  if  the  Nazir  is  not  primarily 
''  responsible,  this  suit  must  fail,  because -^e 
"  has  been  made  the  sole  defendant."  It 
appears  to  us  that  it  was  highly  material  to  find 
whether,  the  zemindar  or  the  decree-holder 
held  the  property,  because  the  law  does  not, 
so  far  as  we  know  ic,  authorize  the  making 
over  of  the  property  attached  to  the  decree* 
holder's  custody,  but  it  does  in  section  99 
expressly  authorize  the  property  being  left 
in  the  custody  of  some  fit  person,  meaaing 
thereby,  we  suppose,  some  independent  and 
respectable  person.  The  Judge  states  that 
an  action  lies  here,  because  the  Nazir  does 
not  execute  the  order  of  the  Court  for  the 
restoration  of  the  property.  In  the  present 
case,  it  seems  that  the  order  of  attachment 
was  executed  by  one  peon,  and  the  order  for 
restoration  of  the  property  entrusted  to  an- 
other. We  confess  we  are  unable  to  see  how 
the  Nazir,  under  the  circumstances,  failed  to 
execute  the  order  of  the  Court  for  the  res- 
toration of  the  property.  Then  it  i3  said 
that  the  ''  inability  of  the  Nazir  to  restore  the 
property  arises  from  his  own  negligence."  It 
appears  to  us  that  there  was  no  negligence 
on  the  part  of  the  Nazir.  He  entrusted  the 
purwanna  to  a  peon  who  was  appointed 
with  the  sanction  of  the  Court  expressly  for 
the  purpose  of  such  duties,  and  the  return  of 
the  peon  with  the  Nazir's  certificate  upon  it 
was  submitted  in  due  course  to  the  officer 
presiding  in  the  Collector's  Court,  and  was 
presumably  approved  by  him.  We  have 
already  said  that,  in  our  opinion,  the  officer 
executing  the  writ  was  not  the  Nazir,  that 
the  peada  was  not  a  mere  subordinate  oif 
the  Nazir  and  an  agent  whom  he  had  power 
to  employ,  but  who,  although  in  a  subordinate 
capacity,  was  as  much  an  officer  of  the  Collect 
tor's  Court  as  the  Nazir  himself.  In  this 
view  of  the  case,  it  appears  to  us  that  the 
Nazir  is  not  directly  liable,  as  held  by  the 
Courts  below,  to  indemnify  the  plaintiff,  and 
it  is  not  our  function  to  settle  here  who  is 
the  person  (if  any)  liable.  .    . 

We  are  reminded  that  there  is  no  specific 
allegation  of  misconduct  against  the  Nazi^ 
in  this  case,  but  only  a  charge  of  implied 
neglect.  Ttie  question,  therefore,  turns  upon 
the  general  liability  of  the  Nazir. 
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The  )adgment8  of  the  lower  Courts  are 
M  aside,  and  the  plaintiff's  suit  ie  dismissed 
mth  all  costs. 


The  3rd  April  1873. 
Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

yudges. 

W&ifiA  oi  Occupancy^Pleadtngps. 
Case  No.  683  of  1872. 

Specidl  Appeal  from  a  decision  passed  by 
she  Subordinate  Judge  of  Patna^  dated 
the  jM  December  iSyiy  affirming  a  deci- 
sion of  the  Moonsiff  of  that  District, 
dated  the  8th  June  iSjs. 

Syud  Ameer  Hossein  (Plaintiff), 
Appellant^ 

versus 

Sheo  Stthae  and  another  (Defendants), 
Respondents. 

Moonshee  Mahomed  Yusuf 
for  Appellant. 

Mr,  R.  E.  Twidale  and  Baboo  Kalee 
Kishen  Sen  for  Respondents. 

C«c9.*-*lii  a  suit  to  rocover  possession  of  40  beeghas 
of  land  in  a  deara  appertaining  to  mouza  C,  on  the 
ground  of  a  verbal  lease  from  the  maliks,  plaintiffs 
Kavinf  bean  opposed  by  defendants  on  going-  to  take 
poasefsioB,  the  defendants  averred  that  the  lands  in 
suit  formed  part  of  their  jote  of  ^5  beeghas,  which  they 
held  from  the  time  of  the  accretion  of  the  deara.  The 
Mooosiff,  bokling  that  the  defendants  had  for  a  long  time 
beea  in  oocupe tion,  and  that  the  plaintiff  had  no  right 
to  the  land,  dismissed  the  suit.  The  Lower  Appellate 
Court  upheld  the  decision.  Plaintiffs  in  special  appeal 
plead  that,  in  a  suit  between  the  proprietors  of  Chinta- 
«MiQ|  from  whom  they  derive  their  lease,  against  the 
malilcs  of  Muggurpal,  from  whom  defendants  profess  to 
hold,  the  Civil  Court  decided  against  the  plea  of  limita- 
tion aet  up  by  the  maliks.  last  named,  and  found  in  favor 
^  (he  former ;  that  the  deara  had  formed  in  iSs^,  and 
that  they  had  been  in  possession  till  then ;  plaintiffs  um 
fur^er  that,  ewn  if  the  defendants  had  cultivated  tor 
•IS  years  under  the  maliks,  they  oould  acquire  no  right 
<rf  occupancy,  inasmuch  as  the  maliks  had  no  title  : 

Held  that  the  decree  in  the  suit  between  the  zemin- 
dars could  not  prevent  the  rvot  from  stating  his  facts 
'SB  to  the  time  of  accretion  and  occupation,  arA  that  the 
isere  HsX  that  the  person  to  whom  he  for  some  years 

Slid  rent  had  no  title  could  not  prevent  his  counting 
os6  years  towards  a  right  of  occupancy  under  Act  a. 
of  1S59. 

Phear^  J, — We  think  that  this  appeal 
must  be  dismissed. 

The  decree  in  the  suit  between  the  zemin- 
dars cannot  shut  the  month  of  the  ryot,  and 
prevent  him  from  stating  in  this  suit  his 


facts  as  to  the  time  when  the  formatioa  i 
the  land  occurred,  and  when  his  occupatia 
commenced.  Neither,  as  we  understand  di 
matter,  can  the  mere  fact,  that  the  peiaoni 
whom  he  for  some  jears  paid  rent  had  ■ 
title,  take  away  from  him  the  cbaraoter  I 
ryot,  or  prevent  him  from  counting  those  yts^ 
in  the  time  necessary  to  give  him  &  ^ 
of  occupancy  under  Act  X.  of  1859. 
We  dismiss  the  appeal  with  costs. 


The  loth  April  1873.  , 

Present : 

The  Hon'ble  W.  Markby  and  £.  G.  Bintj 

Judges.  j 

i 

Reg.  VIII.  of  17931  s.  51— Notice  of  Rnhanql 

meat  1 

Case  No.  787  of  187s. 

Special  Appeal  from    a  decision  passed 
the    Judge    of  Dcuca,    dated    ike 
February    rSy^^  modifying   a 
the   Moonsiff  of  Behar^   dated  ike 
November  iSyi, 

Nobo  Kishen  Bose  (one  of  the  Defendi 

Appellant, 

versus 

Mazamooddeen  Ahmed  Chowdhry  (PlainI 

Respondent, 

Baboos    Chunder    Madhub    Ghose^     N% 
Chunder  Sen,  and  Hem  Chunder 
fee  for  Appellant. 

Baboo  Doorga  Mohun  Doss  for 
Respondent. 

In  a  suit  by  a  zemindar  aeainst  his  talookdar  fun 
increase  of  rent  under  Reg.  VI 1 1 .  of  1 793*  s.  5 1 .  the  ■ 
served  was  hald  to  be  defective,  because  it  did  aoti 
when,  and  for  what  reason,  the  talookdar  had  red 
an  abatement  of  his  jumma,  and  ther^y  reodered! 
self  liable  for  the  increase  demanded. 

Birch,  J. — In  this  case  the  plaintiff  0 
dar)  demands  an  increase  of  rent  from  t 
fendant  (talookdar)  under  section  5 1,  R< 
tion  VIII.  of  1793.    A  notice  was  served  . 
the  defendant  bearing  date 2 2nd  Chejt  1 2; 
these  terms  :  *\  Whereas  you  are  a  talook 
'*  and  are  paying  a  lower  rent  than  you 
**  before,  therefore,  according  to  the  provis 
"of  section  51,  Regulation  VIII.  of  i; 
"  you  must  pay  for  the  1 4  khanis  <^  hmd' 
"  hold  according  to  the  rate  paid  in  si4 
'*  talooks,  and  from  1277  you  will  pay  sfel 
"  following  rates."  The  defendant  adml 
service  of  the  notice,  but  pleads  tliat 
not  liable  to  enfaancementi  and  ibal  the 
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i  forth  no  grounds  upon  which  increased 
il  can  be  demanded  from  a  talookdar. 
b  provisions  of  section  5 1  are  very  clear, 
I  prescribe  that  no  zemindar  shall  demand 
Increase  from  the  talookdars  dependent  on 
%  except  upon  proof  that  he  is  entitled 
|b  do,  either  by  the  special  custom  of  the 
{ktct,  or  by  the  conditions  under  which  the 
^kdar  holds  this  tenure,  or  that  the  talook- 
r  by  receiving  abatement  from  his  jumma 
I  subjected  himself  to  the  payment  of  the 
irease  demanded.  The  plaintiff's  case  is 
It  the  talookdar's  jumma  was  at  the  time 
the  permanent  settlement  Sicca  Rs.  23-2= 
L's  Rs.  24- 1 1 ;  but  the  only  evidence  he 
f  to  support  his  case  is  a  copy  of  what  he 
es  to  be  an  extract  from  a  Quinquennial 
er  of  1 206.  On  looking  at  this  copy, 
d  that  it  is  not  an  extract  from  the 
er,  but  a  copy  of  the  detail  of  the  estate 
by  the  zemindar's  gomashta  of  the 
probably  for  the  preparation  of  the  Quin- 
nial  Register,  which  was  ordered  to  be 
dat  thecommencementof  the  year  1207. 
plaintiff  can  derive  no  benefit  from  this, 
we  observe  that,  in  1863,  the  Deputy 
r  before  whom  it  was  first  presented 
ther  case  between  these  parties  rejected 
inadmissible  against  the  defendant.  If 
document  be  got  rid  of,  then,  though  it 
be  possible  that  the  talookdar  has,  in 
years  prior  to  1863,  paid  more  than 
I,  yet  we  do  not  think  that  the  zemindar 
given  evidence  upon  which  it  could  be 
that  the  talookdar  has  received  abate- 
from  his  jumma. 

established  that,  in  1863,  the  zemindar 
jjght  a  suit  against  the  defendant  for 
l^sof  rent  for  1269,  alleging  the  defend- 
jumma  to  be  Co.'s  Rs.  24-11;  in 
it  it  was  decided  that  the  jumma  was 
Rs.  1 1,  the  rate  at  which  the  defend- 
ntends  he  has  all  along  been  paying, 
then  the  plaintiff  has  been  continuously 
to  enhance  the  defendant's  j umma.  In 
the  Assistant  Collector  gave  a  decree 
inhanced  rent.  In  special  appeal  the 
Court,  on  the  8th  August  1867,  reversed 
ree,  and  dismissed  the  plaintiff's  suit, 
that  the  defendant  was  not  a  ryot, 
'^dependent  talookdar,  and  his  rent  was 
le  to  enhancement  unless  the  plaintiff 
show  that  the  rent  had  been  changed 
I  the  perpetual  settlement  (section  15, 
of  1859).  The  plaintiff  then  served 
notice  on  the  defendant,  and  sued 
rs  at  the  enhanced  rate  for  the  year 
That  suit  was  dismissed  by  the 
Collector  on  the    ground  that  the 


notice  was  defective,  and  no  appeal  was  pre- 
ferred from  that  order.  The  plaintifl  then 
served  the  notice  which  is  the  basis  of  the 
present  suit.  This  notice  is  also  defective, 
it  does  not  state  when,  and  for  what  reason, 
the  talookdar  received  an  abatement  of  his 
jumma,  and  thereby  subjected  himself  to  the 
payment  of  the  increase  demanded.  Upon 
the  case  coming  to  trial,  the  plaintiff  has 
failed  to  prove  that  the  talookdar  has,  by 
receiving  abatement  of  his  jumma,  smbjeeted 
himself  to  the  payment  of  increased  rent. 
The  decisions  of  the  lower  Courts  must  be 
reversed,  and  the  suit  dismissed,  b^t,  as  the 
defendant  has  put  forward  evidence  which 
boththe  lower  Courts  considered  untrustwor- 
thy, we  think  no  costs  ought  (o  be  allowed. 


The  16th  April  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Ckitf 
Justice,  and  the  Hon'ble  F.  A.  Oloven 
Judge. 

Mcnidpalitiefh-IlleMl  Acts— Datnages-^Ouiit 

of  Action. 

Reference  to  the  High  Court  ly  the  Judge 
of  the  Small  Cause  Court  at  Hawrah^ 
dated  the  toth  January  9873. 

D.  Hughes  and  others,  Plaintiffs^ 

versus 

The  Chairman  of  the  Municipal  Commis- 
sioners  of  Howrah,  Defendant, 

No  one  for  Plaintiff. 

Baboo  Juggadanund  Mookerjee  for 
Defendant. 

In  a  suit  for  the  recovery  of  daroa|?es  on  account  of  a 
daily  fine  imposed  by  the  Af  unicipality  of  Howrah»  and 
the  detention  of  an  omnibus,  which  fioe  had  been  set 
aside  by  the  High  Court,  and  the  detention  pronounced- 

illegal :  .  ... 

Hbld  that  if  the  plaintiff  had  any  cause  of  action,  it 
accrued  upon  the  seizure  of  the  omnibus,  and  not  upon 
the  order  of  the  High  Court,  which  allowed  the  conTictioo 
to  sUnd  as  to  one  rupee,  and  that  he  could  nut*  uader 
the  circumstances,  treat  the  contio4ed  de|entiop  of  the 
omnibus  as  fresh  cause  of  action  from  day  to  day. 

Qase. — A  DOUBT  having  arisen  on  a  ques- 
tion of  law  in  the  suit  marginally  notedt  I 
have  the  honor,  on  the  application  of  th« 
defendant,  to  draw  up  a  statement  of  the  case; 
and  to  refer  it  under  section  sa,  Act  XI.  ot 
1865,  with  my  own  opinion,  for  the  decision 
of  the  Hon'ble  Hig^  Court 
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The  plaintiffs  sued  the  defendant  for  the 
Tecovery  of  Rs.  295  in  the  shape  of 
damages,  alleging^  that  the  Municipal  Com- 
missioners of  Howrah  imposed  a  fine  of 
Rs.  2  daily,  and  illegally  detained  an 
omnibus  of  their  firm  from  5th  July  to  3rd 
September  last ;  that  the  order  of  fine  was 
set  aside  by  the  Hon'ble  High  Court  under 
orders  of  29th  August  1872,  and  that  the 
detention  of  their  omnibus  was  also  held  by 
that  Court  to  be  illegal ;  hence  the  cause  of 
action  arose,  and  that  notice  for  compensa- 
tion was  given  to  the  Howrah  Municipality. 

The  defendant  appeared  by  his  pleader, 
and  urged  the  following  pleas : —   - 

isi, — ^That  there  is  no  cause  of  action 
against  either  the  Chairman  of  the  Municipal 
Commissioners  or  the  Commissioners  them- 
selves, inasmuch  as  the  Commissioners  ''  as 
Commissioners ''  did  not  impose  any  fine ; 
but  Baboo  Raj  Mohun  Bose,  one  of  the 
Municipal  Commissioners,  as  a  Magistrate, 
imposed  the  fine  upon  Mr.  Love,  and  issued 
a  warrant  under  the  powers  conferred  on  him 
under  section  23  of  the  Criminal  Procedure 
Code  and  section  6    of  Act  III.   of  1S64 

(B.CO. 

jndly, — That  the  fine  having  been  imposed, 

and  .warrant  issued  by  the  Magistrate,  and 

the  Magistrate  having  acted  in  his  judicial 

capacity,  this  action  against  the  Municipal 

Commissioners  cannot  lie. 

jrdly. — That  the  plaintiffs'  cause  of  action, 
as  stated  by  him  to  have  arisen  on  the  5th 
of  July,  and  this  action  having  been  institut- 
ed on  the  29th  November  1672,  three  months 
after  date  of  accrual  of  the  cause  of  action, 
the  plaintiffs'  claim  is  barred  under  section 
87  of  the  Municipal  Act. 

4lhly, — ^That  no  one  has  used  the  omnibus. 
It  was  detained  under  a  judicial  order,  and 
that  the  plaintiff's  claim  for  damages  is 
excessive. 

The  points  for  adjudication  which  arise  in 
Uiis  case,  therefore,  are : — 

rsl.  —Whether  the  plaintiffs  have  cause  of 
action  against  the  Municipal  Commissioners 
or  not  ? 

2ndly. — ^Whether  Baboo  Raj  Mohun  Bose, 
one  of  the  Municipal  Commissioners,  imposed 
the  fine  as  a  Magistrate  upon  Mr.  Love 
or  not? 

'  jrdly. — ^Whether  the  fine  or  issue  of  war- 
reiH  by  the  said  Raj  Mohun  Bose  was  in  his 
jadicial  capacity  or  not? 

\f/A/y.*- Whether  the  omnibus  in  question 
was  detained  under  a  judicial  order  or  not? 
j:M/y.— Whether  the   plaintiffs'    claim  is 


barred  by  limitation  under  section  87  of  thf 
Municipal  Act  ? 

6/hly. — Whether  the  plaintiffs'  claim  f€ 
damages  is  excessive? 

Respecting  the  first,  second,  third,  am 
fourth  issues,  I  think  the  plaintiffs  have  can 
of  action  against  the  Municipal  Conuni 
sioners  as  from  the  proceedings  of  Ri 
Mohun  Bose  [copy  of  which  (marked  K)  i 
herewith  submitted]  as  well  as  froo  U 
examination  before  me,  it  appears  that  be  hi 
not  taken  any  evidence  whatever  to  vans 
him  to  convict  Mr.  Love.-  Under  soch  di 
cumstance,  though  he  has  been  iovestt 
with  the  powers  of  a  Magistrate,  yet  his  a 
having  acted  as  a  judicial  officer,  such  pi 
ceedings  cannot  be  held  as  '*  judicial."  t) 
order  was  passed  merely  on  the  staiemci 
without  oath  of  a  servant  of  the  Municipafi| 
and  it  was  not  signed  as  a  Magistrate,  H 
the  warrant  as  such  [copy  of  which  (maik 
B)  is  herewith  also  submitted',  but  ai 
Municipal  Commissioner,  which  order 
been  held  by  the  Hon'ble  High  Cooit 
illegal  and  set  aside,  and  the  fine  imp 
been  refunded.  Therefore,  the  detcn 
the  omnibus  of  the  plaintiffs  under  an 
order  of  one  of  the  Municipal  Commi 
subject  them  to  pay  the  actual  loss  sustaid 
by  the  plaintiffs  by  their  illegal  act. 

It  is  argued  by  the  defendant's 
that  Mr.  Love  had    confessed  the  0 
charged  against  him,  and  it  was,  ib 
not  necessary  to  take  evidence  ;  but  f 
"  Prosecution  Book"  it  would  appear  (I 
the  exhibit  A)  that  there  is  no  such 
sion,  Mr.  Love  has  only  said  *•  ^plTft 

Translation  :  *•  The  defendant  answered 
he  has  only  repaired  his  old  house," 
cannot  be  construed  to  imply  an  ad 
of  the  offence  charged. 


With  regard  to  the  fifth  issue  the  i 
of  fine,  for  the  recovery  of  which  ibe 
bus  was  detained,  not  having  been  d 
by   the    Hon'ble    High    Court   till   z 
August  last,  I  think  that  the  plaintiffs' 
of  action  accrued  from  that  date,  and' 
plaintiffs  having  given  notice  under 
87  of  the  Municipal  Acton  the  lotb  ^ 
last,  and  this  case  having  been  insti 
29th  November  last,  their  claim  for  d 
is  not  barred  by  the  section  above  q 

As  to  the  sixth  issue,  it  is  proved  bf 
evidence  of  the  plaintiffs'  two  witne^ei^ 
C.  W.  Harcourt  and  Kylash  Naib 
that  they  used  to  pay  a  daily  hire«fc 

d 


1873.] 


Cvvil 


THE  WES&LY  RKPORTKR. 


Rulings, 


341 


cfortheomnibusand  two  horses.  Under  such  1  mode  of  reference;  because  section  2%  of 
rircumstance,  plaintiffs  are  not  entitled  to  that  Act  XL  of  1865  says  ^^^t^  the  Judge  ^s  to 
fate,  as  the  horses  were  in  their  possession, 


iod  they  were  at  liberty  to  employ  them  in 
kay  other  way  by  which  they  might  have 
lerived  profit,  and  it  is  not  shown  that  the 
brses  were  not  so  employed.  I  would,  ihere- 
||^,  divide  the  daily  income  of  Rs.  5  into 
jkree  equal  parts,  two  for  the  two  horses,  and 
pne  for  the  omnibus,  and  give  the  plaintiff  a 
lecree  for  Rs.  98-5-6,  with  costs  in  pro- 
portion, Rs.  1 3- 1 4-8,  in  all  Rs.  113-3-14,  sub- 
Met  to  the  orders  of  the  Hon'ble  High  Court. 

The  judgment  of  the  High  Court  was  de- 
I  livered  as  follows  by — 

'    Couch,  C.y. — It  is  not  necessary  to  decide 
letber  the  acts  complained  of  are  such  as 
tould  be  protected  by  Act  XVIII.  of  1850. 
le  cause  of  action  was  the  seizure  of  the 
inibus,  which  took  place  on  the  5th  of  July, 
ither   that   seizure   was  a   lawful  one  by 
>e  of    proceedings   to   recover  the  fine 
ach   had   been   legally  imposed   by   the 
lonicipal  Commissioner,  acting  as  a  Magis- 
;e,  or  it  was  a  seizure  without  any  justifica- 
I,  in  which  case  there  would  be  a  cause 
action.     The  Judge  of  the  Small  Cause 
irt  is  mistaken  in  supposing  that  the  cause 
action  arose  upon  the  order  of  the  High 
rt   being   made.     That  order  gave   no 
ih  cause  of  action;  it  did  not  even  set 
ie  the  conviction,  but  allowed  it  to  stand 
to  one   rupee,   and   to  that  extent  the 
;ure   of  the   omnibus   might  be   justifi- 
ile.     It  is  a    mistake    to  suppose,   as   I 
Tve    is  often  done,  that  where  a  pro- 
ing  is  illegal,  and  may  be  a  cause  of 
;ion,  the  cause  of  action  does  not  arise  until 
proceeding  has    been  set  aside  by  the 
>urt.    There  may  be  cases  in  which,  before 


state  the  case,  and  refer  it  for  the  decision  of 
the  Court.  Upon  the  statement  which  he  has 
made,  I  think  there  is  sufl&cient  to  enable  us 
t)  determine  that  the  suit  was  barred  by  sec- 
tion 87,  Act  III.  of  1864  (B.  C).  Therefore, 
the  judgment  which  has  been  given  by  the 
Small  Cause  Court  must  be  set  aside,  and  the 
suit  of  the  plaintiff  must  be  dismissed,  but 
without  costs. 

Glover,  J, — I  am  of  the  same  opinion. 


The  1 6th  April  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge, 

Zemindaree  Business— Mookhtears  and  Korpnr- 
dauzes— Jurisdiction— Small  Cause  Courts- 
Act  XI.  of  i86s  ss.  8  and  11. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  at  Burrnal,  dated 
the  1 6th  January  i8jj. 

Nobin  Chunder  and  others,  Plaintiffs, 

versus 
Buroda  Kant  Shaha  and  others,  Defendants, 


"Zemindaree  business"  is  not  such  business  as  is 
intended  by  Act  XI.  of  1865,  s.  8 ;  and  mookhtears  and 
kurpurdauzes  carryings  it  on  are  not  servants  or  agents 
within  the  meaning  of  s.  1 1 . 

Where  zemindars  from  the    mofussil    come  in  occa- 
sionally to  the  head-quarters  of  a  Small  Cause  Court  to 
prosecute  or  defend  suits,  settle  business  with  creditors, 
or  for  social  intercourse  or  medical    treatment,  and 
iui..      *  Mwis.  "•«*/  *"-  v»i3Vi3  111  vTiiiv^u,  \tsn.\j\\.  1  |.gju^jj^  jj,  jj,g|j.  ^oat,  or  put  up  in  the  house  of  their 

action  can  be  brought,  it  is  necessary  to     mookhtears  and  kurpurdauzes,  they  cannot  be  said  to 

have  a  "  lodj^in^  *'  within  the  limits  of  the  Court  such 
as  is  intended  by  s.  tf,  explanation  (a). 


tve  the  proceedings  set  aside  ;  but  where 
Teis  an  entire  want  of  jurisdiction,  where 

alleged  wrong-doer  is  not  acting  judicially, 
'  would  have  no  protection  from  his  judi- 
d  capacity,  it  is  not  necessary  to  wait  until 

illegal  and  unfounded  proceedings  are  set 

ide.     In  this  case,  if  the  plaincif!  had  any 

lose  of  action,  it  accrued  upon  the  seizure 

the  omnibus,  and  he  was  bound  to  bring 

suit  within  three  months  from  the  lime  of 
seizure.     He  could  not,  under  the  cir- 
imstances,  treat  the  continued  detention  of 

omnibus  as  tresh  causes  of  action  from 
Vf  to  day ;  and  that  is  not  the  view  taken 

the  Small  Cause  Court  Judge. 
^The  case  has  been  referred  to  us  in  a  man- 


Case. — I  HAVE  the  honor,  under  section  22, 
Act  XI.  of  1865,  to  solicit  the  opinion  of  the 
Hoa'ble  Court  on  the  points  stated  below. 

I  beg  respectfully  to  state  that,  in  the  five 
cases  noted  in  the  margin,  ex-par te  decrees 
were  passed  against  the  same  defendants  in 
favor  of  different  parties  for  money  due  on 
bond  as  well  as  for  price  of  articles  supplied. 
In  their  execution  the  decrees,  on  the  objec- 
tion of  the  defendants,  being  ordered  to  be  set 
aside,  and  new  trials  ordered,  the  defendants 
now  object  to  the  jurisdiction  of  this  Small 


Cause  Court  on  the  grounds  that  they  are 
permanent  inhabitants  of  zillah  Furreedpore ; 
which  makes  it  somewhat  difficult  to  deal  I  that  they  did  not  dwell  or  work  for  gain 
ft.    But  the  law  seems  to  authorize  this  '  in  person  or  by  servant  or  agent  within  the 
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local  limits  of  the  jurisdiction  of  this  Coart 
at  the  time  of  the  commencement  of  the  snits, 
or  when  their  cause  of  action  arose,  and  ihey 
had  no  lodging  for  any  temporary  purpose  at 
those  times  within  such  limits ;  that  they 
have  landed  property  in  this  district  situated 
beyond  the  limits  of  the  jurisdiction  of  the 
Court,  to  look  after  the  management  of  which 
they  generally  remain  in  the  interior,  and  only 
occasionally  come  in  the  station  where  the 
Small  Cause  Court  is  situated,  to  prosecute 
or  defend  suits  between  themselves  and  their 
ryots  or  shareholders  in  other  Courts,  or  for 
the  sake  of  merely  enjoying  the  company  of 
friends  in  the  town,  or  to  take  proper  medical 
treatment  when  they  are  ill.  or  to  settle  busi- 
ness with  their  other  creditors,  and  borrow 
money  from  them,  they  come  and  live  for  a 
week  or  a  fortnight  or  so  each  time,  and  some- 
times remain  in  their  boat,  or  put  up  in  the 
house  of  their  mookhtears  and  other  kurpur- 
dauzes  employed  for  the  purpose  of  conduct- 
ing all  sorts  of  cases  arising  in  their  zemin- 
darce  ;  that  they  had  mercantile  transactions 
within  the  jurisdiction  of  the  Court  long 
before  the  cause  of  action  in  the  present  cases 
arose,  but  since  they  have  not  carried  on  any 
business  or  dwelt  in  person  or  by  servant  or 
agent  within  its  limits  for  any  other  purpose 
than  those  stated  before.  It  is  true  that  their 
mookhtears  and  kurpurdauzes  dwell  within 
the  jurisdiction  of  this  Court,  but  that  does 
not    make    them   (defendants)   constructive 

dwellers  within  such 
feiTntor^^d-  l^tt  jurisdiction,  and  they 
April   i86^  pa^e  i8  of    Cite  precedent  to  that 

Sutherland's  Small  Cause  effect  as  noted  in  the 
Court  Reference.  margin. 

The  plaintiffs,  on  the  other  hand,  say  that 
the  above  case  was  decided  while  Act  XLII. 
of  i860  was  in  force.  Under  section  4  of 
that  Act,  which  is  repealed,  the  jurisdiction 
of  the  Small  Cause  Court  was  confined  to  a 
defendant  who,  at  the  time  of  the  commence- 
ment of  the  suit,  dwelt  or  personally  worked 
for  gain  within  its  local  limits.  Now,  under 
section  8,  Act  XI.  of  1865  (present  Small 
Cause  Courts  Act),  a  suit  will  lie  against  a 
person  if  he  shall  dwell  or  personally  work  for 
gain  or  carry  on  business  within  the  local  limits 
of  the  jurisdiction  of  such  Court,  or  if  the 
cause  of  action  arose  within  the  said  local 
limits,  and  the  defendant,  at  the  time  of  com- 
mencement of  the  suit,  shall  by  his  servant  or 
agent  carry  on  business  or  work  for  gain 
within  those  limits.  In  explanation  (a)  of 
the  above  section,  it  is  provided  that,  when 
a  person  has  a  permanent  dwelling  at  one 
place,  and  also  a  lodging  at  another  place  for 


a  temporary  purpose  only,  he  shall  be  deeaied 

to  dwell  at  both  places  in  respect  of  aiy  ' 

cause  of  action  arising  at  the  place  where  he 
has  such  temporary  lodging.  Again,  in  sec- 
tion 1 1  of  the  Act,  it  is  provided  that  service 
of  summons  on  any  servant  or  agent,  by  whom 
the  defendant  may  carry  on  business  or  work 
for  gain,  shall  be  good  service  upon  thede- 
fend  ant,  if  such  servant  or  agent,  at  the  tioe 
of  such  service,  personally  carries  on  basinest 
or  works  for  gain  for  the  defendant  withis 
the  jurisdiction  of  the  Court  in  which  the  | 
suit  is  brought.     They  cite  a  precedent  noted 

in    the     margin,  ii 
Porjfash  Parey  0.   Hac-    which  the  mcaningof ' 

SiTed^'AS^^rtl-.teTcitll    the  word 'dwelliogM. 

and  Criminal  Reporter.  explained,    and  SM 

held  that  a  suit 
against  a  defendant  will  lie  in  his  temporaff 
place  of  abode  instead  of  in  the  place  of  hii 
permanent  dwelling  when  he  spends  the  grealT 
er  part  of  his  time  in  the  former  place.  I« 
therefore,  firstly,  beg  most  respectfully,  under 
the  circumstances  stated  above,  the  opinioi 
of  the  Hon'ble  Court  that  if,  when  the  caasei 
of  action  in  all  these  cases  arose,  the  defend* 
ants  had,  within  the  local  limits  of  the  jarii* 
diction  of  this  Court,  where  at  the  commenoe^: 
ment  of  the  suits,  their  mookhtears  sod 
kurpurdauzes  to  conduct  suits  and  carry  OQ 
business  connected  with  their  semindine 
affairs,  whether  the  defendants  under  tkt 
latter  part  of  section  8,  Act  XI.  of  186$^ 
can  be  considered  were  carrying  on  buanei^ 
or  working  for  gain  within  those  limits  \tf 
their  servant  or  agent?  If  so,  I  have  tka 
honor,  secondly,  to  ask  that  if  the  defend* 
ants  occasionally  come  and  live  for  sboil 
periods  within  the  limits  of  the  jurisdictiM 
of  the  Court  in  the  manner  and  for  the  pofr! 
poses  before  seated,  whether  it  can  be  held  thit 
they  had  their  temporary  lodging  within  so^ 
limits  as  provided  in  Explanation  (a)  of  the 
section  by  which  the  jurisdiction  has  beet 
extended.  Thirdly,  as  the  summons  in  soot 
of  these  cases  were  served  on  the  above 
mookhtears  and  kurpurdauzes,  whether 
substituted  service  on  agents  or  servuHj 
contemplated  in  section  1 1  of  the  Act  caft> 
be  held  good  service  also  in  the  present  cast- 
Clearly  to  remove  my  doubts,  I  lastly  beg  moit^ 
respectfully  to  ask,  whether  the  business  coi".' 
templated  in  section  8,  and  the  terms  "agent'^i, 
or  "  servant"  in  section  1 1,  are  intended  tt 
comprise  as  such  in  general  or  only  mercantflc^ 
business  and  agents  or  servants  employed  for 
those  purposes.  I  am  of  opinion  that  those 
words  are  used  there  to  signify  only  the  latter. 
and  not  zemindaree  business  or  agents  oc 
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Its  employed  only    to  conduct  such 
ladaree  business. 

\e  judgment  of  the  High    Court  was 
delivered  as  follows  by — 

ntch^   CJ. — As  to   the    first  question 
I,  we  are  of  opinion  that  what  is  called 
le  Small  Cause  Court  Judge  **  zemin- 
business, ''  and  is  so  described  in  the 
\,  is  not  such  a  business  as  is  intended 
twction  8,  Aa  XI.   of  1865  ;  and   that 
defendants  were  not  by  their  servants 
^ents  carrying  on  business  or  working 
in  within  the  limits  of  the  Small  Cause 


to  the  second  question,  namely,  whe- 
^It  can  be  held  that  the  defendants  had  a 
>rary  lodging  within  the  limits  of  the 
as  provided  in  Explanation  (a)  of 
Yd  8,  it  is  not  stated  that,  at  the  time 
[suit  was  commenced,  they  were  at  such 
log.  It  would  seem  from  the  third 
ion  regarding  the  mode  of  service  of 
[summons,  that  they  were  not,  when  the 
was  commenced,  at  any  lodging  with- 
limits  of  the  Small  Cause  Court.  But 
from  that,  it  appears  to  us  that  the 
stated  in  the  case  do  not  show  a  lodging 
as  is  intended  by  explanation  (a). 

(to  the  third  and  last  question,  about  the 
:e  of  the  summons',  we  are  of  opinion 
the  servant  or  agent  mentioned  in  section 
a  servant  or  agent  as  described  in  section 
that  the  mookhtears  and  kurpurdauzes, 
ring  on   what  is    called   *'  zemindaree 
;,  "  are  not  servants  or  agents  within 
[meaning  of  section  11  upon  whom  the 
tons  might  be  served. 


The  17th  April  1873. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

* 

Decree— Construction. 

Case  No.  212  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan^  dated 
the  2jrd  December  iSjiy  reversing  an 
order  of  the  Moonsiff  of  Radhanuggur^ 
dated  the  2^d  September  i8ji, 

Chunder  Mohun  Thakoor  and  another 
(Intervenors),  Appellants^ 

versus 

Amirto  Chunder  Thakoor  and  others 
( Decree-holders),  Respondents. 

Baboo  Umbika  Churn  Z>^x^  for  Appellants. 

Baboo  Ashootosh  Mookerjee  for  Respondents. 

Where  a  case  was  "decreed  with  costs  and  damages," 
the  decree  not  indicating  what  damages  were  to  be  paid, 
or  who  were  the  persons  made  liable,  the  first  Court 
was  held  to  have  dealt  reasonably  in  constnung  it  with 
the  recital  which  preceded  those  words,  and  a  portion  of 
the  judgment  which  was  set  out  on  the  decree* 

Markby,  J.—V^e  think  that  in  this  case 
the  order  of  the  District  Judge  must  be  set 
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aside,  and  the  order  of  the  Moonsiff  restored. 
The  decree,  which  is  now  sought  to  be  exe- 
cuted, was  drawn  up  in  a  most  slovenly  man- 
ner, and  has  caused  great  deal  of  trouble  and 
litigation  between  the  parties.  If  we  look 
at  it  in  the  narrow  way  in  which  we  are 
asked  to  look  at  it  by  the  respondent,  and  in 
which  the  District  Judge  has  looked  at  it, 
we  think  that  the  decree,  as  it  stands,  cannot 
be  executed.  It  says  that  "  the  case  be 
decreed  with  costs  and  damages,"  and  then 
follows  a  schedule  of  costs  incurred  by  each 
party  concerned,  but  not  in  the  least  indicat- 
ing what  damages  are  to  be  paid,  and  who 
are  the  persons  made  liable  under  the  decree. 
:But,  if  we  look  at  it  as  the  first  Court  had 
looked  at  it  with  the  recital  which  precedes 
these  words,  and  the  portion  of  the  judgment 
which  had  been  delivered  by  the  Deputy 
Collector,  and  which  is  set  out  in  the  decree, 
we  think  the  reasonable  construction  to  be 
put  upon  the  decree  is  that  which  was  put 
upon  it  by  the  first  Court,  namely,  that  the 
two  persons  who  are  now  appellants  before 
us  are  not  liable  under  it.  The  order  of  the 
Lower  Appellate  Court  will,  therefore,  be  set 
aside,  and  the  order  of  the  Moonsiff  restored. 
The  respondent  must  pay  the  costs  of  this 
Court  and  of  the  Lower  Appellate  Court. 


: 


The  1 8th  April  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Ki,,  Chief 
Justice,  and   the   Hon'ble  F.  B.  Kemp, 

Joint  Poascssion— -Dispossession—Cause  of 
Action— -Limitation. 

Case  No.  965  of  1872. 


iiipecial  Appeal  from  a  decision  pasud  if, 
the  Judge  of  Rajshahye,  dcded  the  2*jX 
March  18^2,  modifying  a  decision  of  the 
Subordinate  Judge  of  that  District,  dakt 
the  2nd  May  i8ji,  ^ 

Jadub  Chunder  Sandyal  (Plaintiff), 
Appellant, 

versus" 

Bhyrub  Chunder  Sandyal  and  another 
(Defendants),  Respondents. 

Bahoos  Mohinee  Mohun  Roy  and  Bhyruk 
Chunder  Banerjee  for  Appellant. 

Bahoos  Kalee  Mohun  Doss,  Doorga  Mi 
Doss,  and  Issur  Chunder  Chuckeri 
for  Respondents. 

Where  parties  are  living  tog^ether  in  comnM 
and  in  joint  possession  of  property,  no  cause  of 
arises   to  one  of  them  for  the   recovery  of   biai 
until  he  is  dispossessed  by  the  other,  and  limit 
runs  from  the  date  of  such  dispossession. 

Couch,    C.J, — The  Judge  says   that 
evidence  of  the  plaintifFs  witnesses  proves,! 
his  opinion,  that  the  plaintiff  and   the 
defendant  are   living  together  in  comm< 
sality,  and,  in  respect  of  this  property,  that 
were  in  joint  possession  of  8  annas  thei 
that  the  witnesses  he  names  prove  that  mi 
and  no  more,  and  that,  to  that  extent,  thev 
corroborated  by  the  admission  of  the  defe 
ants,  and  upon  that  state  of  facts  he  d( 
that  the  suit  of  the  plaintiff  is  barred  as 
4  annas  by  the  Law  of  Limitation,  because, 
his  opinion,  the  onus  was  on  the  plaintiff 
prove  that  he  had  been  in  his  sole  and  exdt 
sive  possession  of  8  annas,  which  he 
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lime  within  i3  years  of  the  institution 
I  suit.  In  that  opinion,  we  think,  he  was 
Ay  wrong.  .  If  the  plaintiff  had  been,  as 
[edge  finds  he  had,  within  12  years  in 
sion  with  the  defendant  of  the  whole 
8  annas,  if  it  was  not  a  separate  but  a 
possession,  not  a  possession  by  the  de- 
it  of  a  certain  portion  and  by  the  plaint- 
a  certain  other  portion,  but  a  posses- 
[bj  both,  the  plaintiff  would  have  no  cause 
tion  for  the  recovery  of  the  property 
he  was  turned  out  of  possession  by  the 
int.  His  cause  of  action  would  be  a 
;ssion  by  the  defendant,  and  upon  the 
of  the  Judge  that  did  not  take  place 
than  12  years  before  the  suit  was 
U.  Therefore,  the  Judge  was  wrong  in 
igthat  the  Law  of  Limitation  applied  to 
The  only  question  now  is  whether, 
Ig  necessary  to  reverse  his  decree,  we 
[to  remand  the  case  for  any  inquiry  as 
f  title  of  the  defendant  under  this  alleg- 
We  think,  looking  at  the  finding 
first  Court,  and  what  is  stated  in  it 
I  the  nature  of  the  evidence  produced  in 
of  this  heb^,  we  should  be  wrong  in 
Ig  such  an  inquiry ;  for  if  the  Appel- 
)urt  were  to  come  to  a  conclusion  that 
)i  is  proved  upon  the  materials  which 
the  record,  it  would  be,  in  our  opinion, 
improper  finding.  We  are  not  bound 
tod  the  case,  and  we  think,  under  the 
tances,  that  we  ought  not  to  do  so. 
we  should  do  is  to  reverse  the  deci- 
the  Appellate  Court,  and  allow  the 
of  the  first  Court  to  stand.  The  de- 
the  Appellate  Court  will  be  reversed, 
appellant  will  have  the. costs  of  this 
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The  1 8th  April  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki,,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Judge, 

Code  of  Criminal  Procedure,  ss.  308,  3x0,  31  z« 
Civil  Courts— Jurisdiction. 

Case  No.  loia  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dinagepore^ 
dated  the  28th  March  1872,  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  joth  September  i8ji, 

Meechoo  Chunder  Sircar  and  others 
(Plaintiffs)j  Appellants, 

versus 

J.  H.  Ravenshaw,  Magistrate  of  Dinagepore, 
for  self  and  on  behalf  of  the  Government 
(Defendant),  Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Rajen- 
dro  Nath  Bose  for  Appellants. 

Air,  Bell  and  Baboo  Unnoda  Per  shad 

m 

Banerjee  for  Respondent. 

The  Magistrate,  considering  plaintiffs'  mud  kotha  to  be 
an  obstruction  on  a  public  thoroughfare,  made  an  order 
under  s.  3u3,  Criminal  Procedure  Code.  Plaintiffs  being 
dissatisfied  with  the  order,  applied  under  s.  310  for  a 
jury  to  try  the  order.  A  jury  was  appointed,  who  found 
that  the  order  was  reasonable  and  proper,  and  that  the 
building  was  an  obstruction.  Plaintiffs  then  sued  the 
Magistrate,  complaining  that,  by  his  order,  the  build- 
ing had  been  demolished,  and  the  materials  carried  away, 
and  claiming  the  value  of  the  materials  and  recovery  of 
the  land : 

Held,  with  reference  to  s.  31 1,  that  the  suit  would  not 
lie;  and  that  the  decision  of  the  jury  as  to  the  proprie* 
torship  of  the  land  could  not  be  questioned  in  a  civil 
suit« 
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Couch,  C,y, — In  this  case  it  appears  that 
the  Magistrate,  considering  there  was  an  un- 
lawful obstruction  or  nuisance  on  a  public 
thoroughfare  by  the  buildings  which  arc 
called  in  this  suit  the  plaintiffs'  mud  kotha, 
made  an  order  under  section  308  of  the  Code 
of  Criminal  Procedure.  The  plaintiffs,  dis- 
satisfied with  the  order,  availed  themselves  of 
the  power  given  to  them  by  section  310,  and 
applied  to  have  it  tried  by  a  jury  whether 
the  order  of  the  Magistrate  was  a  right  and 
proper  one.  A  jury  was  appointed,  and 
their  finding  was  that  the  order  was  reason- 
able and  proper.  They  also  found  that  this 
building  of  the  plaintiffs  was  an  obstruction 
to  the  public  thoroughfare.  The  present 
suit  is  brought  against  the  Magistrate,  the 
plaintiffs  complaining  that  by  his  order  the 
building  had  been  demolished,  and  the  earth 
had  been  taken  away  for  the  purpose  of  re- 
pairing the  adjacent  public  road,  and  claim- 
ing Rs.  too  for  the  value  of  the  materials 
of  the  building,  and  asking  for  the  recovery 
of  the  land  as  to  which  the  suit  is  valued  at 
Rs.  800. 

Now,  section  311  says  that  no  suit  or 
action  shall  be  entertained  in  any  Court  in 
respect  of  anything  necessarily  or  reasonably 
done  to  give  effect  to  the  order  of  the  Magis- 
trate after  the  finding  of  the  jury,  where 
there  is  a  jury,  and  where  no  jury  is  applied 
for,  after  the  passing  of  such  order.  In  re- 
gard to  the  damages  claimed  for  the  demoli- 
tion of  the  building,  they  are  clearly  claimed 
for  something  which  was  necessarily  and 
reasonably  done  to  give  effect  to  the  order 
for  removing  the  obstruction.  It  is  plainly 
within  the  terms  of  section  311,  and  no  ac- 
tion can  be  brought  for  it.  Then,  in  regard 
to  the  part  of  the  claim  which  is  for  the  re- 
covery of  the  land,  although  it  is  put  in  that 
shape.  It  is,  in  reality,  an  action  against  the 
Magistrate  on  account  of  the  plaintiffs  hav- 
ing been  dispossessed  of  what  they  say  is 


their  land  in  carrying  out  this  order.  If; 
there  is  any  cause  of  action  against  the  Ma-i 
gistrate,  it  is  that  he  has  dispossessed  tiici 
plaintiffs  of  their  land,  and  he  has  only  doiel 
so  in  giving  effect  to  an  order  made  noder 
section  308  of  the  Code  of  Criminal  Proa- 
dure.  State  the  nature  of  the  plaimiSs* 
claim  in  any  way  you  may,  it  comes  witliiK 
that  section. ' 


i 


There  is  another  objection  to  the  plainti& 
being  allowed  to  sue  for  the  recovery  of 
land  ;  they  say,  in  fact,  the  land  is  oar 
vate  property  ;  there  is  no  public  road  or 
over  it,  and  it  is  no  part  of  a  thorough 
and  so  we  claim  to  have  possession  of 
given  to  us.     But  the  question  as  to  wfa 
it  is  part  of  a  public  thoroughfare  has 
tried  in  the  manner  which  the  law  has 
vided  in  the  Code  of  Criminal  Proced 
namely,  by  a  jury,  and  it  has    been  f 
against  them.     We  say  nothing  as  to 
propriety  of  that  decision  (probably  it  is] 
very  right  and  proper  one),  as  we  have 
thing  to  do  with   that  now.     The  plainti 
have  had  what  (he  law  gives  them,  the  i^ 
to  have  the  question  determined  by  a  ] 
partly  selected  by  themselves,  and  a  maj 
of  the  jury  has  found  against  them, 
are  not  at  liberty  to  bring  a  salt  in  the 
Court  to  have  the  question  tried  again, 
in  fact,  to  have  the  order  of  the  Magi 
under  section  308  and  the  finding  of  the  j 
reversed,  and  the   whole  matter  re-o] 
The  consequence  of  that,  as  pointed  oat 
the    Legal  Remembrancer,    would  be 
there  might  be  another  order  by  the  M 
trate,  another  jury  appointed,  another  si 
finding,  and  then  another  suit,  and  so 
The  law  does  not  allow  that. 

There  are  no  grounds,  therefore,  for 
appeal,  which  must  be  dismissed  with 
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The  i8th  March  1873. 

Present  : 

Hon'ble  L.  S.  Jackson  and  Dwarkanath 
Mi  Iter,    Judges. 

Knt-suit— Pro-forma  Defendants— Act  VIII. 
(B.  C.)  of  1869,  s.  29. 

!  Case  No.  423  of  1872. 

jkfw/  Appeal  from  a  decision  passed  by 
\ihe  Subordinate  Judge  0/  Tipperah, 
\^ttd  the  yth  December  iSjiy  affirming 
decision  of  the  Additional  Moonsiff  of 
^anch  Pookoreah,  dated  the    roth   April 

Iga  Gobind  Sen  (one  of  the  Defendants), 
Appellant, 

versus 

HndChunder  Dossand  another  (Plaintiffs), 
Respondents. 

10  Doorga  Mokun  Doss  for  Appellant. 

w  Bungshee  Dhur  Sen  for  Respondents. 

It  suit  aqfainst  ijaradars  for  arrears  of  rent,  where 
Ififfmade  hi«  co-sharers  ^ro-/tfri»a  defendants,  it 
IMCLD  that  this  circumstance  did  not  alter  th^  real 
"eter  of  the  suit,  which  would  fall  under  Act  VIII. 
.)  of  1869,  s.  29,  and  be  governed  by  a  limitation 
years. 

Juckson,  J,—  The  plaintiff  in  this  case 
the  defendants,  who  are  ijaradars  of  the 
srty  in  which  he  was  a  joint  owner  or 
larer,  for  arrears  of  rent  extending  over 
Lperiod  of  six  years.  He  first  brought 
[ibit  in  the  Revenue  Court,  and  inasmuch 
CO- sharers  had  not  joined  him  in  that 
k'he  made  them  co-defendants.  It  does 
[ftppear  that  the  plaintiff  sought  any  relief 
jbst  these  co-defendants,  but  by  reason  of 
being  parties  to  the  suit,  it  was  held  by 
rision  Bench  of  this  Court  that  the  suit 
mstituted  could  not  proceed  in  the 
lue  Court.  The  plaintiff,  therefore,  has 
instituted  the  suit  in  the  Civil  Court, 
brought  in  February  1871,  therefore 
lime  after  the  Bengal  Law  Act  VIII.  of 
came. into  operation. 

te  defendants  objected  that,  under  the 

of  Limitation  applicable  in  the  case,  no 

than  three  years*  rent  could  be  recover- 

'bttt   the    Subordinate  Judge  has  held, 

piDg  the  decision  of  the  Moonsiff,  that 

16,  section   i,  Act  XIV.  of  1859,  ap- 

to  the  case. 

appears  to  as  that,  although  the  co-shar- 
*ere  made  pro-formd  defendants  in  the 


case,  that  does  not  alter  the  real  character  of 
the  suit,  which  is  to  recover  arrears  of  rent, 
and  that,  therefore,  the  provisions  of  section 
29,  Act  VIII.  of  1 869,  apply  to  the  case.  That 
being  so,  even  allowing  plaintiff  the  space 
of  nine  months  and  eighteen  days  during 
which  his  previous  suit  was  pending,  it  seems 
that  all  claim  for  rent  beyond  three  years  is 
out  of  time.  This  case  is  clearly  distinguish- 
able from  the  case  reported  at  page  390, 
Volume  Xlir.,  Weekly  Reporter.  There  it 
was  held  that  the  subject  of  the  plaintiff's 
claim  was  not  rent,  it  being  sought  to  enforce 
certain  liabilities  arising  out  of  equities  as 
against  parties  who  were  not  the  ostensible 
tenants.  We  think  the  judgment  of  the 
lower  Court  must  be  modified  on  this  ques- 
tion. The  plaintiflF  will  get  a  decree  for  only 
three  years'  rent.  Each  party  will  pay  his 
own  costs. 


The  19th  March  1873. 

Present : 

The  Ilon'ble  Louis  S.  Jackson  and  Dwarka* 
nath  Mitter,  Judges. 

Enhancement  —  Ejectment  ~  Tenant's  Rig^hts. 

Case  No.  462  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-Pergunnahs,  dated  the 
28th  December  iSyi^  modifying  a  decision 
of  the  Moonsiff  of  Alipore,  dated  the  2gth 
December  i8yo, 

Menazooddeen  Goledar  (one  of  the  Defend- 
ants), Appellant, 

versus 

Moonshee  Kuleeraooddeen  Ahmed  (Plaintiff), 

Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellant. 
Baboo  Sham  Lall  Mitter  for  Respondent. 

A  tenant  in  possession  under  a  pottah,  and  after  exe- 
cution of  a  kubooleut,  is  entitled  to  the  usual  notice  t)eforQ 
he  can  be  evicted,  or  his  rent  enhanced,  by  a  decree  of 
Court.  He  cannot  be  made  liable  to  enhancement  or 
ejectment  in  a  suit  a^^ainst  a  third  party  where  he  is 
merely  made  a  defendant. 

Jackson,  J, — Thk  plaintiff  in  this  case 
sued  upon  a  categorical  full  allegation  to  the 
effect  that  the  defendant,  one  Arman  Goledar, 
held  under  him  a  parcel  of  land,  being  part 
of  what  are  called  *' canal  surplus  lands;" 
that  this  Arman  Goledar  had  been  served 
with  a  notice  of  enhancement  on  the  ground 
that  he  was  holding  land  in  excess  of  what 
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he  paid  rent  for;  that  the  defendant  had 
agreed  to  pay  such  enhanced  rent,  but  had 
not  paid  it.  The  suit,  therefore,  was  to  evict 
Arman  Goledar  from  the  land  so  held  by 
him. 

Arman  Goledar  appeared  in  answer  to  the 
summons,  and  stated  that  not  he,  but  one 
Menazooddeen,  the  special  appellant  before 
us,  was  in  'Occupation  of  the  land,  and  he 
prayed  that  Menazooddeen  might  be  made  a 
defendant  in  the  suit,  which  was  done. 

The  suit  coming  on  for  trial  before  the 
Moonsiff,  he  held  that  the  plaintiff  was 
entitled  to  recover  possession  of  the  land  by 
ejecting  Menazooddeen,  and  he  further 
declared  that  "  the  amount  of  wassilat  from 
September  1868  to  the  date  when  plaintiff 
shall  take  possession  in  execution  shall  be 
ascertained  in  execution,''  but,  inasmuch  as 
he  considered  that  Arman  had  laid  himself 
open  to  the  plaintiff's  claim  by  having 
appeared  before  the  Deputy  Collector  and 
made  some  statement  in  respect  of  the  land, 
he  ordered  him  to  pay  his  own  costs. 

Both  the  defendants  appealed  to  the  Dis- 
trict Court  separately,  and  the  Judge  order- 
ed, modifying  the  decree  of  the  Court  below, 
that  Menazooddeen  must  be  ejected,  and  that 
the  plaintiff  was  to  receive  from  him  *'  com- 
''pensation  at  the  rate  of  Rs.  94-8  per 
*' annum,  from  the  commencement  of  his 
''  own  lease,  that  is  to  say,  from  September 
*'  I  St,  1868,  to  December  13th,  1869,  being  the 
*^  date  on  which  Menazooddeen  was  made  a 
''  party  to  the  suit,  and  from  that  date  to  the 
*'  date  on  which  he  may  recover  possession 
**of  the  land  at  the  rate  of  Rs.  283-8 
"  per  annum."  The  Judge  justifies  this 
decree  as  to  the  rate  of  rent  or  com- 
pensation which  he  adjudges  against 
Menazooddeen  on  the  ground  that,  **from 
*'  the  time  he  was  made  a  defendant  to  this 
''  suit,  he  had  notice  that,  if  he  continued  to 
**  hold  the  land,  he  must  pay  rent  for  it  at 
*'the  rate  of  Rs.  3  per  cottah  per  men- 
**  sem,  or  for  the  whole  piece  Rs.  283-8 
**  per  annum."  The  Judge  goes  on  : 
"  The  plaintiff  had  a  full  right  to  demand 
**that  rental  as  the  condition  of  the  reten- 
"  tion  of  the  land,  and  to  obtain  compensa- 
''  tion  at  the  same  rate  as  the  land  was  not 
"  relinquished.  Nor  is  the  claim  exorbitant, 
"as  the  plaintiff  pays  Rs.  575  per  annum 
*'  for  I  beegha  1 1  coitahs  8  chittacks,  which 
**  is  at  a  rate  of  somewhat  more  than  Rs. 
''  1-8  per  cottah  per  mensem,  and  Menazood- 
**  deen  occupies  the  best  portion  of  the 
"  plot." 


We  confess  we  are  unable  to  see  on  wfa^ 
ground  Menazooddeen  is  liable  to  be  ejeosi 
or  ordered  to  pay  the  rate  of  compensatiiM 
as  directed  in  this  suit.  Menazooddeeo,  \ 
seems,  had  got  a  pottah,  and  executed  i 
kubooleut  for  this  land.  We  are,  therefoi^ 
fairly  entitled  to  assume  that  the  pliindl 
knew,  or  if  he  chose  might  have  known,  tU 
it  was  so.  At  any  rate  he  might  haij 
known. that  Menazooddeen  was  in 
of  the  land,  and  yet  he  brings  the  suit  oa 
deliberate  statement  that  Arman  was 
possession  of  the  land,  and  had  made  del 
How,  under  these  circumstances,  Mei 
deen  could  be  affected  by  any  notice 
Arman  to  pay  enhanced  rent,  or  be 
liable  to  be  ejected,  we  are  at  a  loss 
understand.  He,  being  the  tenant  on  thel 
was  entitled  to  the  usual  notice  before 
could  be  evicted  or  his  rent  enhanced 
decree  of  the  Court,  but  we  do  not  see 
in  a  suit  against  Arman  in  the  midst  d 
agricultural  Bengalee  year  he  could  be 
liable  to  pay  three  times  the  rent  be 
before  or  in  default  be  ejected.  We 
therefore,  that  the  suit  against  Mens 
deen  must  fail,  and  considering  the  ci 
stances  of  the  case^  from  which  one 
hardly  help  thinking  that  the  suit  brc 
against  Arman  was  fraudulently  bi 
with  knowledge  that  Menazooddeen  was 
tenant,  it  seems  to  us  that  what  the 
below  should  have  done  was  to  dismi^ 
whole  suit.  We  think  the  judgements  of 
lower  Courts  must  be  reversed,  and 
plaintiff's  suit  as  against  Menazooddeen 
missed.  That  portion  of  the  decrees  ofi 
lower  Courts  which  directs  Arman  to 
his  own  costs  shall  stand.  The  special 
lant  will  have  his  costs  in  ail  the  Couns. 


The  2 1  St  March  1873. 

Present  : 

The  Hon'ble  Dwarkanath  Mitter  and  E. 

Birch,  Judges. 

Issues — Acqaiescence-^JorxsdictuuL 

Case  No.  822  of  1872. 

Special  Appeal  from  a  decision  pas^"-^ 
the  First  Subordinate  Judge  of  H^ 
dated  the  24th  February  iS'ja^  n 
a  decision  of  the  Moonsiff  0/  Jthi 
dated  the  21st  August  rSyr, 

.    d 


t«73J 


Civil 


THS  WEEKLY  REPORTER. 


Rulings, 


349 


Gopal  Chunder  Ghose  and  another 
(Plaintiffs),  Appellants, 

versus 

)wree  Mandul  and  others  (Defendants), 
Respondents. 

Baboo  Umbica  Churn  Banerjee  for 
Appellants. 

Baboo  Kumlakant  Sen  for  Respondents. 

a  suit  to  recover  a  share  (of  land)  which  had  been 
by  plaintiffs*  eldest  brother,  the  manag^er  of  the 
KhoM,  to  defendants  i  and  2,  where  the  tirst  Court, 
I  the  issue  whether  the  property  had  been  purchased 
ft  separation  and  with  selt>acquired  funds,  decided 
Ivor  of  plaintiffs,  and  gave  them  a  decree,  the  Lower 
dlate  Court  admitting  that  plaintiffs  had  held  joint 
ession,  nevertheless,  from  certain  circumstances  in 
asf,  concluded  that  the  sale  had  been  with  their 
liescence,  and  dismissed  the  suit< 
lLD,thatthe  Lower  Appellate  Court  had  no  authority 
»so,  after  having  found  the  only  issue  in  the  plaint- 
^fawr. 

\}iitt€r^  J, — The  plaintiffs  in  this  case  are 
brothers  of  defendant  No.  3,  and  thev 
>oght  this  suit  to  recover  possession  of  a 
third  share  of  certain  lands,  which  has 
sold  by  the  said  defendant  to  the  defend- 
Bipro   Dass  Mundul  and   Tincowree 
idul. 

le  only  issue  joined  in  the  Court  of  first 
mce    was    *'  whether    the    property    in 
spute  was  purchased  before  or  after  the 
Iparation  of  the  plaintiffs  and  defendant 
to.  3,  or  whether  it  was  purchased  with 
)oytary's  own  self-acquired  funds."     The 
Court  determined   this   issue   in   favor 
[the  plaintiffs  and  gave  them  a  decree. 
iOn  appeal,   the   Subordinate  Judge   has 
Jreed  the   decision  of  the  Moonsiff  for 
sons  which,  we  are  bound  to  say,  appear 
OS  to  be  inconsistent  with  the  pleadings  of 
parties  and  the  evidence  adduced   by 
im  in  support  of  their  respective  allega- 
IS.    The    Subordinate    Judge    distinctly 
lits  in  his  judgment  that  the  family  was 
It,  and  that  the  lands  in  dispute  had  been 
the   joint    possession    of   all   the   three 
ihers,  that  is  to  say,  of  the  plaintiffs  and 
fendant    No.    3.     But    the     Subordinate 
idge  goes  on  to  say :  **  As  defendant  No. 
alone  brought  that  suit  as    eldest    and 
mager  of  the  household,  and  plaintiff  did 
object  to  the  compromise,  and  defendant 
held  unmolested  possession   since   the 
:hase  from  defendant  No.  3,  I   cannot 
Ip  concludmg  that  the  previous  suit  was 
Litated  and  compromised,  and  the  property 
Id  to  defendant  with  the  consent  of  the 
iher,  and   that  defendant  No.  3    under 


cover  of  his  mother  has  brought  this  suit  to 
take  back  the  two-thirds  which  were  sold  in 
good  faith  at  the  time  and  possession  deli- 
vered over  to  the  defendants." 

We  are  clearly  of  opinion  that  the  Subor- 
dinate Judge  had  no  authority  to  dismiss  the 
plaintiffs'  suit  on  these  grounds,  after  having 
found  the  only  issue  joined  in  the  Court  of 
first  instance  in  the  plaintiffs'  favor. 

There  was  no  plea  of  acquiescence  or  of 
ratification  set  up  by  the  defendants  Bipro 
Dass  and  Tincowree,  and,  in  fact,  no  such  plea 
could  have  been  set  up  by  them  at  least  with 
reference  to  one  of  the  plantiffs,  who  is  still 
a  minor. 

Under  such  circumstances,  we  are  bound 
to  reverse  the  decision  of  the  Subordinate 
Judge,  and  to  affirm  that  of  the  Moonsiff,  the 
only  issue  joined  in  the  Couns  below  having 
been  found  in  the  plaintiffs'  favor. 

The  defendants  Tincowree  Mundul  and 
Bipro  Dass  Mundul  must  pay  the  whole  of 
the  costs  of  this  litigation. 


The  2 1  St  March  1873. 

Present  : 

The  Hon'ble  D>varkanath  Mitter  and  E.  G. 

Birch,  Judges. 

Ejectment— Mokurruree  Istemraree  Ijaradar — . 
Amendment  of  a  Decree. 

Case  No.  667  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Cuttack^  dated 
the  22nd  December  i8yi^  reversing  a 
decision  of  the  Assistant  Collector  of  that 
District y  dated  the  4th  September  iSji, 

Mohunt  Buloram  Doss  (Defendant), 
Appellant, 

vefsus 

Jogendro  Nath  Mullickand  others  (Plaintiffs), 

Respondents. 

Baboos  Obhoy  Churn  Bose  and  Mohen- 
dro  Lall  Mitter  for  Appellant. 

Baboos  Gopal  Lali  Mitter  and  Grish 
Chunder  Ghose  for  Respondents. 

The  liability  to  ejectment  of  the  holder  of  a  mokur- 
ruree istemraree  ijarah  is  to  be  determined  by  the 
conditions  of  his  lease,  and  not  by  the  provisions  of  Act 

X.  of  1859,  S.  31. 

For  a  Judge  to  amend  his  decree  in  the  absence  of  a 
defendant,  and  without  previous  notice  to  him,  is  to  act 
without  authority  and  contrary  to  la\V. 
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Mittery  J, — In  this  case  we  are  not  pre- 
pared to  hold  that  the  Judge  has  committed 
any  error  in  law  in  finding  upon  the  evidence 
that  the  rent  of  the  defendant's  tenure  was 
payable  according  to  the  Velaity,  and  not 
according  to  the  Bengalee,  year.  The  pottah 
and  razeenamah  relied  upon  by  the  special 
appellant  do  not  contain  any  express  provi- 
sion on  the  point.  It  is  true  that  the  kist- 
bundee  recorded  at  the  foot  of  the  pottah 
commences  with  the  month  of  Bysack  and 
ends  with  that  of  Cheyt;  but  as  the  names 
of  the  months  are  identical  in  both  the 
calendars,  we  are  not  prepared  to  say  that 
the  conclusion  arrived  at  by  the  Judge  is 
contrary  to  the  terms  of  the  written  engage- 
ment between  the  parties,  or  that  the  evi- 
dence upon  which  that  conclusion  is  based 
ought  not  to  have  been  admitted  and  acted 
upon  by  him.  We  are  of  opinion,  however, 
that  the  decree  for  ejectment  cannot  stand. 

The  plaintiff  stated  in  his  plaint  that  an 
arrear  of  rent  having  fallen  due  to  him,  and 
the  month  of  Jeit  of  the  Velaity  year  having 
expired,  the  defendant  was  liable  to  be  eject- 
ed from  his  tenure.  This  reference  to  the 
expiration  "of  the  month  of  Jeit  of  the 
Velaity  year  "  was  evidently  made  for  the  pur- 
pose of  bringing  the  case  within  that  portion 
6f  the  2 1  St  section  of  Act  X.  of  1859  which 
says  "  when  an  arrear  of  rent  remains  due  from 
"  any  ryot  at  the  end  of  the  Bengalee  year, 
"or  at  the  end  of  the  month  of  Jeit  of  the 
**  Fuslee  or  Velaity  year^  as  the  case  may 
"  be,  such  ryot  shall  be  liable  to  be  ejected 
*'  from  the  land  in  respect  of  which  the 
"  arrear  is  due."  But  the  defendant  is  the 
holder  of  a  mokurruree  istemraree  ijarah, 
and  not  a  ryot.  It  is,  therefore,  clear  that  his 
liability  to  be  ejected  from  his  tenure  is  to  be 
determined  by  the  conditions  of  his  lease, 
and  not  by  the  provisions  of  the  section 
above  referred  to. 

Now,  the  right  of  r^-entry  reserved  by  the 
pottah,  by  which  the  defendant's  tenure  was 
created,  can,  under  the  express  terms  of  that 
document,  be  exercised  onlv  when  there  is 
an  arrear  of  rent  due  at  the  end  of  the  year, 
the  words  used  being  **  Sdl  Tamamee 
Akheeree, "  It  appears,  however,  that  the 
present  suit  for  ejectment  was  brought  in  the 
month  of  Assar,  that  is  to  say,  more  than 
two  months  previous  to  the  expiration  of  the 
Velaity  year,  and  the'  arrears  claimed  are 
admitted  to  be  arrears  due  for  the  three  pre- 
vious months,  namely,  Jeit,  Bysack.and  Cheyt. 
Under  such  circumstances,  it  is  clear  that 
those  arrears  cannot  be  treated  as  arrears 
remaining  due  at  the  end  of  the  year,  and  that 


the  plaintiff's  claim  for  ejectment,  so  far  as 
it  is  based  upon  the  non-payment  thereof, 
must  necessarily  fall  to  the  ground. 

There  is  another  point  connected  with  the 
decree  of  the  Lower  Appellate  Court  with 
reference  to  which  we  wish  to  make  a  few 
remarks.  It  appears  that  the  case  vas 
heard  by  that  Court  on  the  2tst  December 
1 87 1,  and  a  decree  made  in  the  plaintiffs 
favor  in  the  following  terms,  namely:— 
"  Appeal  decreed  with  costs.  The  defendant 
"  will  be  ejected  unless  the  amount  decreed 
"  is  paid  within  fifteen  days  of  the  date  of 
*'  this  order."  Subsequently,  but  on  wiot 
day  and  at  whose  request  it  does  not  appear 
from  the  record,  the  Judge  amended  the 
decree  in  the  following  terms :  ''  Appeal 
''  decreed  with  costs.  The  defendants  vIII 
"  be  ejected  unless  the  amount  decreed,  and 
"  also  the  amount  previously  decreed,  name- 
"  ly,  Rs.  I,  389-7-1,  is  paid  within  fifteen  days 
"  from  the  date  of  this  order."  Now  it  is 
admitted  by  the  respondent  that  this  amend* 
ment  was  made  in  the  absence  of,  and  with- 
out any  previous  notice  to,  the  defendant, 
appellant ;  and  it  is  consequently  clear  that 
the  Judge  has  acted  contrary  to  the  autfaontj 
vested  in  him  by  law  in  amending  the' 
decree  in  the  absence  of  the  defendant,  and 
thereby  rendering  him  liable  to  be  ejected] 
for  the  non-payment  of  a  sum  of  monef; 
which  had  not  been  included  in  the  origin^ 
decree  passed  against  him.  It  is  scarcelij 
necessarv  for  us  to  remark  that  an  amende 
ment  of  this  description  must  be  treated  s! 
contrary  to  law,  and  that  the  Judge 
quite  wrong  in  altering  the  decree  in  t 
manner  in  which  he  has  altered  it.  Und 
these  circumstances,  the  amended  d 
must  be  set  aside. 

The  result  of  our  decision  is  that  thfl 
decree  of  the  Lower  Appellate  Court,  so ffl 
as  it  awards  to  the  plaintiff  the  sum  d 
Rs.  132-8,  will  stand,  but  that  portion  of 
decree  which  directs  the  ejectment  of 
defendants  will  be  set  aside.  We  ihi 
under  the  circumstances  of  this  case, 
party  ought  to  pay  his  own  costs  in 
Court  as  well  as  in  both  the  lower  Courts. 

It  has  been  brought  to  our  notice  that  th^ 
defendant  has  been  already  ejected  ia 
execution  of  the  decree  passed  against  him  by 
the  Lower  Appellate  Court.  This  faa  d 
not  seem  to  be  disputed  by  the  responde 
and  we,  therefore,  direct  the  Court  w 
executed  the  decree  to  restore  the  defco 
to  possession,  with  mesne-profits  from 
date  of  ejectment  to  the  date  of  such 
tion. 
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The  2ist  March  1873. 

Present : 

rbe  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Jusiicey  and  the  Hon'ble  J.  B.  Phear  and 
W.  Ainslie,  Judges. 

Ixecutioa-sales — Refund  of  Purchase-money— 
Voluntary  Payments. 

Case  No.  189  of  1873. 

fUgular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot,  dated 
the  2jih  May  18^2. 

KssessorLall  Sahooand  another  (Plaintiffs), 

Appellants, 

versus 

torn  Tuhul  Singh  and  others  (Defendants), 

Respondents. 

^r.  G.  H.  P.  Evans  and  Baboos  Mohesh 
Chunder  Chowdhry  and  Unnoda  Pershad 
Banerjee  for  Appellants. 

The  Advocate-General,  Mr.  Chauntrell, 
and  Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

In  order  to  realize  the  amount  of  his  decree  against 
;S  caused  the   rights  and  interests  of  R  in  certain 
■s  proceeds  of  property  sold  for  arrears  of  Govern- 
revenue  (which   surplus  was   in  deposit  with  the 
ctor)  to  be  attached  and  sold.  Plaintiffs  purchased 
r^hts  and  interests  in  question  for  Rs.   S,ooo. 
*  money  they  put  into  Court,  and  it  was  taken  out 
S  and  others  in   satisfaction  of  decrees  against  R. 
plaintiffs  applying  for  R's  share  in  the  surplus,  they 
It  that  the  sale  for  arrears  of  revenue  had  been  set 
.    They  then  sued  for  refund  of  the    purchase- 
^y  with  interest  : 
tSLD,  that  the  rule  applicable  to  this  case  was  that 
:h  is  applied  by  Courts  of  Equity   where  vitiated 
are  set  aside,  via.,  that,  as  the  transaction  ought 
r  to  have  taken  place,  so  the  rights  of  the  parties 
as  far  as  possible,  to  be   placed  io  the  situation  in 
cfa  they  would  have  stood  if  there  had  never  been 
such  transaction,  and  that  the  purchaser  was  in  the 
ktioo  of  a  mortgagee,  so  far  as  he  had  made  pay- 
in  coasec|uence  of  the   sale,  and  was  entitled  to 
;r  his  claim  with  interest, 
was  also  declared  that,  in  the  event  of  the  appeal 
be  Frivy  Council  against  the  order  setting  aside 
iCovemment  sale  proving  successful,  plaintiffs  would 
have  any  rights  in  consequence. 
'iter  dicta. — ^The  plaintiffs  ought  to  have  been 
I  parties  to  the  suit  for  setting  aside  the  Govern- 
sale. 

rule  stated  in  Addison  on  Contracts  as  to  **  vo- 
Lry  payments"  would  not  apply  to  this  case; 
itiffs'  payment  having  been  not  voluntary  but  on 
int  of  the  purchase. 

*,ouch,  C.J. — In  this  case  the  plaintiffs 
It    to    recover     from    the    defendants 

11,714-10-8  for  principal  and  interest  of 

\j  which  they  had  paid  upon  a  sale  to 

on  the  i8th  of  February  1868.     Their 

was,  that  Sheo  Pershad   Singh,  who 

dead,  and  is   represented    in   this  suit 

the   second  defendant,  having  got  a 


I 


decree  against  the  first  defendant,  Ram 
Tuhul  Singh,  in  order  to  realize  the  amount, 
caused  the  rights  and  interests  of  Ram 
Tuhul  Singh  in  certain  surplus  proceeds  of 
property  which  had  been  sold  by  auction  for 
arrears  of  Government  revenue,  and  after 
sanction  and  confirmation  of  the  sale,  was 
held  in  deposit  by  the  Collector  in  the  name 
of  Ram  Tuhul  Singh  and  his  co-sharers,  to 
be  attached  and  sold  on  the  i8th  February 
1S68;  that  the  plaintiffs  purchased  those 
rights  and  interests  for  Rs.  8,cxdo  in  the 
name  of  Juidharee  Pandah  ;  that,  the  money 
being  put  into  Court,  and  the  sale  confirmed, 
Rs.  4,9 70-9-3 i  was  taken  out  by  Sheo 
Pershad  Singh  oti  account  of  his  decree, 
and  the  remainder  by  other  decree-holders 
who  have  been  made  parties  to  the  suit,  and 
are  the  third,  fourth,  and  fifth  defendants ; 
and  that,  upon  the  plaintiffs  applying  to  the 
Collector  to  make  over  to  them  the  sum  of 
Rs.  35>520-i4,  the  share  of  Ram  Tuhul  Singh 
in  the  surplus  money,  their  application  was 
rejected  on  the  ground  that  the  sale  for  arrears 
of  Government  revenue  had  been  set  aside. 
This  is  the  fact;  and  it  is  stated  that  the 
decision  of  this  Court  setting  it  aside  is  now 
under  appeal  to  Her  Majesty  in  Council. 

The  case  in  4  Bengal  Law  Reports, 
page  II,  Fall  Bench  Rulings,*  is  different 
from  the  present,  and  the  decision  there  does 
not,  we  think,  apply  to  it.  There  the  plaint- 
iff had  lost  the  property  which  he  had 
bought  in  consequence  of  its  being  found 
that  the  judgment- debtor  had  no  title  what- ' 
ever  to  it,  a  third  person  having  recovered  it 
by  showing  that  he  was  the  person  lawfully 
entitled  to  it.  In  the  present  case,  the  loss 
to  the  plaintiff  was  caused,  not  by  the  judg- 
ment-debtor having  no  title  to  the  property, 
but  by  his  asserting  his  title,  and  by  virtue 
of  it  getting  the  sale  set  aside.  He  has 
obtained  a  decree  of  this  Court  by  which  he 
has  recovered  the  property,  and  if  the  plaint- 
iffs do  not  succeed  in  the  present  suit,  he 
will  not  only  keep  it,  but  will  get  debts  to 
the  amount  of  Rs.  8,000,  for  which  his 
property  was  liable  to  be  attached  and  sold, 
paid  with  the  plaintiff's  money. 

We  think  the  rule  that  ought  to  be 
applied  in  this  case  is  that  which  is  applied  by 
Courts  of  Equiiy  where  sales  are  set  aside 
on  account  of  fraud,  or  for  other  reasons 
which  are  held  by  the  Court  to  vitiate  the 
sale.  Lord  Cottenham,  in  Bellamy  vs. 
Sabine,  2  Phillips,  page  425,  says  as  to 
such  cases :  '^  The  Court  proceeds  upon  the 

*  Sowdamlnee  Chowdhrain  vs.  Kishen  Kishore 
Poddar,  la  W.R.,  Full  Bench,  8. 
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*'  ground  that,  as  the  transaction  ought  never 
"  to  have  taken  place,  so  the  rights  of  the 
''  parties    are,    as  far    as  possible,    to    be 
"  placed  in  the  situation  in  which  they  would 
"  have  stood  if  there  had  never  been  any 
**  such  transaction  "      Thai  rule  is  applied 
by  him  in  the  case  quoted  to  the  setting  aside 
a  conveyance  on  account  of  fraud  and  order- 
ing a  re- conveyance.     If  in  such  a  case  the 
purchaser   fs  to  have   back  his   purchase- 
money,   it  is  equitable  that  he  should  in  the 
present  case.     The  rule  is  also  applied  where 
an  annuity   is   set  aside  on   account  of  a 
defect  in  the  memorial ;  an  account  is  taken, 
and   the  defendant,   the  purchaser  of    the 
annuity,  is  allowed  his  principal  and  interest 
and  costs.     The  remark  of  the  Subordinate 
Judge,  in  regard  to  the  nature  of  this  pur- 
chase by  the  plaintiflF,  might,  in  many  cases, 
be  applied  to  the  purchase  of  an  annuity  fre- 
quently a  very  speculative  transaction.  There 
is  also  another  instance  which  may  be   men- 
tioned in   the  case  of  Belcher  vs.  Vardon, 
2   CoUyers,  page  175,  where  securities    were 
set   aside  on  account  of  usury  at  the  in- 
stance of  the  assignees  of  a  bankrupt.     In 
that  case  the  defendant  had  leave  to  prove 
for  his  advances  with  legal  interest.      We 
are  of  opinion  that  the  rule  ought  to    be 
applied  in  the  present  case,  and  that  the  plaint- 
iffs are  entitled  to  be  restored  to  the  position 
in  which  they  would  have  been  if  the  sale 
for  the  Government  revenue  had  not  taken 
place.     It  is  a  mistake  to  apply  to  a    case 
like  the  present  the  rule  stated  in  Addison 
on    Contracts    as    to   voluntary    payments. 
The    payment  here  was  not  voluntary,  it  was 
made  on  account  of  the  purchase,  and  is 
not  to  be  regarded   as   a   voluntary    pay- 
ment.     It  is  true  that  the  plaintiffs  were  not 
parties  to  the  sale  and  purchase  which  was 
set  aside.     They  bought  the  interest  in  the 
surplus,  but  the  consequence  of  the  judg- 
ment-debtor succeeding  in  setting  aside  the 
Government  sale  was  to  obliterate  the  sur- 
plus, and  prevent  the  plaintiffs  from  getting 
any  part  from  it.  We  think  the  proper  course 
would  have  been  to  have  made  the  present 
plaintiffs  parties  to  the  siiit  for  setting  aside 
the  Government  sale,  if  the  purchase  by   the 
plaintiffs  was  confirmed  before  the  hearing  of 
the  suit,  as  they  had  an  interest  in  the  sale  not 
being  set  aside,  and  would  be  affected  by  the 
result.    It  does  not  appear  when  the  suit 
for  setting  aside  the  sale  was  heard.    If  they 
had  been,  parties  to  that  suit,  the  Court,  in 
making  the   decree   setting  aside  the  sale, 
ought  and  it  must  be  presumed  would  have 
directed  that  it  should  be  set  aside  upon  the 


plaintiff  therein  paying  to  the  present  plaint* 
iffs  the  money  which  they  had  paid.  Lord 
Cottenham  says  in  the  passage  vluch 
follows  the  one  we  have  quoted  :  *'  Id  set- 
ting aside  sales  of  this  kind,  the  Court  co&- 
siders  the  purchaser  as  in  the  sitaation  of  a 
mortgagee,  so  far  as  he  has  made  payments 
in  consequence  of  the  sale.'*  On  that  ground, 
therefore,  we  think  the  plaintiffs  are  entitled 
to  succeed  in  the  present  suit,  and  to  recover 
what  they  have  claimed  for  the  principal 
money  and  interest. 

In  ccnsequence  of  an  appeal  being  nov 
pending  in  the  Privy  Council,  it  is  necessaiy 
to  declare  that,  should  it  be  successful,  aad^ 
the  decree  of  this  Court  be  reversed,  andtbe 
sale  for  arrears  of  revenue  stand  good,  the 
present  plaintiffs  are  not  to  have  any  rigfaH 
whatever  in  consequence  of  it.  Hy  bringio^ 
this  suit,  they  elect  to  consider  the  sale 
set  aside,  and  to  have  back  their  purchase- 
money. 

Having  made  their  election,  and  treated 
the  sale  as  set  aside,  they  cannot  tabe 
advantage  of  any  decision  that  may  be  xnad^ 
by  the  Privy  Council  reversing  that.  Th^; 
must  abide  by  what  they  now  ask  for, 
the  sale,  so  far  as  they  are  concerned,  m 
be  treated  as  finally  set  aside. 

Then  the  next  question  to  be  consideri 
is   in   regard   to  the  costs.     The  plai 
have  shown  that  they  are  entitled  to  succ 
in  the  suit,  and  the  person  who  is  liable 
pay  the  money  is  the  first  defendant, 
Tuhul  Singh,  and  he  ought  to  pay  the  p 
iffs'  costs  of  the  suit. 

As  to  the  second  defendant,  the  repr 
ative  of  Sheo  Pershad  Singh,  he  attached 
surplus  in  the  hands  of  the  Collector,  whi 
he  had  the  right  to  do,  but  then  he  ought 
have  ascertained  whether,  instead  of  pu 
up  to  sale  the  share  of  the  surplus,  w 
seems  to    have   amounted   to    more 
Rs.  35,000,  he  could  not  have  obtained 
order  to  have  the  amount  which  was  due 
him,  Rs.  4,970-9-3^,  paid  to  him.     His 
duct  appears  to  be  such  that  he  ought  not 
receive  his  costs,  but  ought  to  be  made 
pay  them  himself. 

As  to  the  third,  fourth,   fifth,   and 
defendants,  namely,  the  other  decree-hol 
who  were  paid  out  of  what  remained  of 
purchase-money   paid  by  the  plaintiffs 
satisfying  Sheo  Pershad   Singh,  they  do 
appear    deserving    of   any     blame 
received  their  money  from  the  Court  out 
what  remained  after  satisfying  the  ai 
creditor^  and  they  ought  not  to  have 
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Bade    parties  to   the   suit.     The    plaintiffs 
Host,  therefore,  pay  their  costs. 

There  will  be  a  decree  accordingly,  and 
he  plaintiffs  will  recover  from  the  first 
lefendant  the  amount  claimed  with  costs. 


The  25  th  March  1873. 

Present  : 

ir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert 
P.  Collier. 

We  of  Mortgaged  Property — Rights  of  Pur- 
chaser— Enhancement  of  Rent — Exemption — 
JRegnlation  VI 1 1. of  1793,  s.  51— Ryottykudee- 
isiee  Tenures — Findings  of  Fact — Interference 

&  Privy  CouncU—Pottahs— Title— Notices— 
bstituted  Service. 
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Appeal  from  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal,* 

Ram  Chunder  Dutt 
versus 

I  

|;jughesh  Chunder  Dutt,  heir  of  Romesh 
Chunder  Dutt. 

purchaser  at  a  sale  under  a  decree  by  which  a 
Lary  is  ordered  to  be  sold,  in  a  suit  by  a  mort- 
e,  can  have  no  hig^her  title  to  enhance  the  rent  of 
[fyoCs  than  he  would  have  had  if  he  had  been  a  pur- 
frotn  the  former  zemindar. 
claim  to  exemption  restinj;  upon  the  ground  of  a 
K  being  ryotty  kudeemee  does  not  fall  within  Regu- 
VIII.  of  i793»s.  51,  which  relates  to  dependent 
edars  properly  so  called, 
[pottah  may  be  a  confirmatory  grant  only ;  and  there 
Mhing  in  accepting  such  a  grant  inconsistent  with 
[pfesumption  that  a  prior  title  existed . 

cases  of  substituted  service,  it  is  not  sufHcient  to 
that  the  notice  has  been  attached  to  the  door,  un- 
'file  condition  which  renders  such  a  mode  of  service 
oamely,  that  the  person  who  ought  to  be  served  is 
ia|^  out  of  the  way,  has  been  first  established  to 
hsitisf action  of  the  Court. 

*His  was  a  suit  brought  by  Romesh  Chun- 

Dutt,  who  claimed  to  be  the  zemindar  of 

lindary  called  Lot  Porooe,  his  title  rest- 

BpoD  .a  purchase  at  a  sale  by  a  master 

late  Supreme  Court,  under  a  decree 
rhich  the  zemindary  was  ordered  to  be 
in  a  suit  by  the  mortgagee.  The  present 
was  brought  to  enhance  the  rent  of  the 
pliant,  treating  his  tenure  as  one  in 
:h  the  rent  was  enhanceable.  Romesh 
ider  Dutt,  as  purchaser  at  the  sale  to 

reference  has  been  made,  can  have  no 
title  to  enhance  the   rent    than   he 

have  had  if  he  had  been  a  purchaser 

^rom  the  judgment  of  C.  Steer  and  E.  Jackson, 
Regular  Appeal  No.  2604  of  1864,  decided 
^Jime  1S65,  2  W.  R.,  Act  X.  Rul.,  47. 
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from  the  former  zemindar.  The  sale  was 
not  for  Government  revenue,  and  the  title  of 
the  purchaser  under  it  was  no  higher  or 
better  than  it  would  have  been  under  a  con- 
veyance direct  from  the  zemindar.  There- 
fore, the  question  comes  to  this,  whether  the 
respondent,  as  zemindar,  had,  as  against  the 
defendant  in  the  suit^  the  right  to  enhance 
the  rent. 

The  defence  made  to  the  suit  is,  first,  that 
there  was  no  notice  to  enhance,  upon  which 
some  observations  will  hereafter  be  made,  but 
the  principal  defence  is,  that  there  was  no 
right  to  enhance,  based  upon  the  contention 
that  the  lands  of  the  defendant  were  held  on 
kudeemee  ryoity  tenure.  It  was  further 
alleged  that  that  tenure  had  been  confirmed  by 
a  former  zemindar  by  the  grant  of  a  pottah 
which,  as  it  was  said  on  the  part  ot  the 
defendant,  was  confirmatory  only,  and  not  a 
new  grant.  But  the  foundation  of  the  clise 
which  has  been  put  forward  to  exempt  this 
land  from  an  enhanced  rent  is,  that  it  was 
held  on  a  kudeemee  tenure  which  had  existed 
more  than  twelve  years  before  the  decennial 
settlement. 

The  first  question  which  arises  is  upon 
whom  the  onus  of  proof  lies  ?     Mr.  Cowie 
contended  that,  upon  the  general  principle 
running  through  the  relations  of  latidlord 
and  tenant  in  Bengal,  the  liability  to  enhance- 
ment was  the  rule,  and  that  those*  who  sought 
to  escape   enhancement  must  prove   theit 
exemption.     On  the  other  hand,  it  was  said 
by  Mr.  Leith  that  this  case  fell  within  section 
5 1  of  Regulation  VIII.  of  1 793,  and  that  it 
lay  upon  the  zemindar  to  bring  the  case 
within  some  of  the  conditions  mentioned  in 
that  section.    Their  Lordships  are  disposed 
to  think  that  this  claim  to  exemption  being 
rested  upon  the  ground  that  the  tenure  was 
ryotty  kudeemee  tenure  does  not  fall  within 
the  51st  section,  which  relates  to  dependent 
talookdars  properly  so  called ;  and  they  are 
not  prepared  to  affirm  what  was  said  by  the 
Judges  in  the  case  to  which  reference  has ' 
been   made,   Rajkishen    Roy  vs,  Bydonath 
Nundee,  in  the  Sudder  Dewanny  Adawlut 
Reports  for  the  year  1858,  page  902.     It  Is 
there  stated :  '*  We  think  the  analogy  of  the 
*'  law,  section  51,  extends  to  kudeemee  ryots, 
"  which  the  defendants  are."     Now,  argu- 
ments from  analogy  may  arise  where  a  prin- 
ciple  of  law  is  involved  ;   but  where  the 
Courts  are  dealing  with  the  positive  enact- 
ments of  a  Statute,  reasons  founded  upon 
analogies  are  scarcely  applicable.    However, 
assuming  in  this  case  that  it  lay  upon  the 
defendant  in  the  suit  to  establish  his  claim 
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to  exemption,  their  Lordships  have  come  to 
the  conclusion  that  he  has  sustained  the 
burden  of  proof  cast  upon  him,  and  estab- 
lished a  case  which  entitles  him  to  be  exempt- 
ed from  enhancement. 

The  earliest  evidence  which  has  been  given 
is  the  proof  of  certain  receipts  for  rent,  of  a 
date  as  long  ago  as  the  year   177 1.    There 
are  receipts  of  that  year  which  show  that 
some  of  these  lands  were  held  by  ryots  at 
that  date,  paying  the  identical  rent  which  has 
ever  since  been  paid — that  is,  upwards  of  a 
century.     These  receipts,  however,  cover  a 
part  only  of  the  lands  in  question,  viz,^  the 
lands  in  Bashoodebpore ;  and  there  are  lands 
in  three  other  mouzahs  which  are  not  includ- 
ed within  them.     With  regard,  however,  to 
these  lands  they  are  all  included  in  a  jumma- 
bundee   made   as  early  as  the  year  1783, 
apparently  for  the  purpose  of  the  decennial 
settlement,   which  took   place  about    1790. 
That  jummabundee,  made  seven  years  only 
before  the  decennial  settlement,  may  not  be 
sufficient  in  itself ;  it  does  not  afford  direct 
evidence  in  its^f  to  satisfy  the  requirements 
of  the   law,    that   to    escape  enhancement 
there  should  have  been  a  fixed  rent  for  more 
than  twelve  years  before  the  decennial  settle- 
ment.    But  at  the  distance  of  time  at  which 
we  are  now  arrived  from  the  date  of  that 
settlement,  it  becomes  absolutely  necessary, 
for  the  purposes  of  justice  and  equity,  that 
presumptions  should  be  made.     It  may  be 
that  the  jummabundee  alone  would  be  insuffi- 
cient to  found   a   presumption  that   these 
tenures  were  ancient  tenures,  and  that  this 
rent  had  existed  for  twelve  years  before  the 
decennial  settlement.     But  this,  case   does 
not  rest  upon  the  jummabundee  alone ;  the 
subsequent  evidence  which  has  been  given 
in  the  cause,   supports   very  strongly   the 
presumption  that  these  tenures  were  ancient 
at  the  time  of  the  settlement ;  how  ancient, 
it  is  impossible  to  say.     It  seems  that  the 
lands  now    held    by    the    defendant    had 
been  divided  into  small  jotes  or  holdings, 
and    had  been  held  by  numerous  tenants, 
whose  names  are  found  in  the  old  receipts 
and  the  jummabundee  to  which  reference  has 
been  made,  and  the  rents  there  appearing 
are  the  same  which  have  ever  since  been 
paid.    These  tenants  from  time  to  time  sold 
their  jotes,  and  they  were  purchased  by  a 
gentleman  of  the  name  of  Tara  Chand  Bun- 
dhopadhya,  to  the  extent  of  236  beeghas. 
Tara  Chand  having  thus  acquired  the  pro- 
perty, sold  it  to  those  under  whom  the  present 
defendant  claims,  and  at  the  time  of  that 
sale  some  transactions  took  place  between 


Tara  Chand  and  the  purchaser,  to  which  tbe 
zemindar  was  a  party.  Their  Lordships  are 
of  opinion  that  those  transaciions  in  the 
strongest  way  confirm  the  presomptioo  thit 
the  lands  at  that  time  were  held  under  an 
old  tenure. 

It  appears  that  Eshan  Chunder  Chotto- 
padhya,  who  was  then  the  zemindar,  iod 
become  surety  for  Tara  Chand,  and  thaiia 
order  to  relieve  himself  from  the  coose* 
quences,  and  also  to  obtain  payment  of  a 
thousand  rupees  which  Tara  Chand  owed  to 
him,  he  became  '*  the  medium,"  as  he  him- 
self says  in  his  ikrar,  of  the  sale  from  Taa 
Chand  to  Ram  Chunder  DutL  Bat  beloK 
that  sale  took  place,  there  were  some  dis- 
putes respecting  the  property  and  the  rent; 
and  it  was  to  show  his  acquiescence  in  tU 
sale  and  to  prove  that  all  those  disputes 
at  an  end  that  Eshan  Chunder,  the  zemii 
gave  an  ikrar  or  agreement  to  Ram  Chiin< 
Dutt,  the  purchaser. 

This  ikrar  bears  date   the    27th    M« 
1238  ;  it  was  registered  on  the  25th  Nove 
ber,   A.D.    1832,    and   its   terms  are 
important.  The  zemindar  refers  to  his  ha^ 
triven  security,  and  that  Ram  Chunder 
had  become  the  purchaser  of  the  tenures 
ten   deeds  of   sale   for   a    consideratioB 
Rs.  10,078  ;  that  he  had  himself  obtainedj 
thousand  rupees  in  satisfaction  of  the 
due  to  him,  and  had  been  relieved  from 
liability  which  he  was  under  as  surety  of  Ti 
Chand.  Then  the  most  important  part  foil 
The   ikrar   says :     "  But    a   dispute   at 
*'  mutation  of  names  having  arisen  ben 
"  you   and   ourselves,   you   filed    a  p< 
"  against  us   in  the  Civil  Court   of 
** '  Howalee  Shahur'  (suburbs  of  the  xo\ 
"  Calcutta,  and  a  perwana  was  issued 
'*  for  an  answer  from  us.     Thereupon 
"  gave  a  pottah  to  you  after  settling  the 
**  according  to  the  jummabundee  by  muu 
"  of  names."     When  the  zemindar  refers 
sealing  the  rent  according  to  the  jut 
bundee,  he  was  aware  of  the  conveys 
which  had  been  made  by  Tara  ChkaAj 
Ram  Chunder — conveyances  which  d< 
not  an  ordinary  holding  of  a  ryot,  but 
thing  much    more,   a  tenure  which 
value,  and  hereditary. 

The  deeds  of  sale  are  set  out,  and  are 
substantially  to  the  same  effect.     In  the 
which   relates  to  the   sale   there  arc 
words  :     **  I  sell  to  you  the  said  lands 
"consideration   of   Rs.    2,255,    which 
"  been  received  by  me  in  full  and  in 
"  You  taking  possession  of  these  lands  ia| 
"  manner  held  by  me,  and  causing  youri 
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"to  be  entered  in  the  zemindar's  sherishta  by 
"expunging  ray  name,  and  paying  the  rents 
■'•*  according  to  the  jammabundee,  continue  to 
i^  enjoy  them  happily,  heir  after  heir.     The 
I***  power  to  sell  those  lands,  or  give  away  in 
"  gift,  rests  with  you."     These  were  deeds  to 
rwhich  the  zemindar   was   privy.     He  was, 
therefore,  aware  that  the  sale  was  of  a  tenure 
Nrhich  was  to  be  held  by  the  purchaser  and 
^  heirs,  heir  after  heir,  at  rents  according 
the  jammabundee ;  not  any  new  rents,  but 
nts  according  to  the  jummabundee  of  1783, 
der  which  the  decennial  setdement  had 
en  made.     Now,  with  the  knowledge  of 
se  conveyances,  the  zemindar,  in  his  ikrar, 
ys  this :  "  Thereupon  we  gave  a  pottah  to 
you,  after  settling  the  rents  according  to 
the  jammabundee,  by  mutation  of  names." 
hy  should  he  have  acceded,  in  the  year 
D.  183 1,  to  a  settlement  of  rents  according 
the  old  jummabundee  of  1783  if  there  had 
n  at  that  time  a  power  on  his  part  to 
hance }     A  very  long  time  had  elapsed 
e  the  settlement,  and  it  can  hardly  be 
posed  that  the  value  of  the  lands  had 
ined  the  same.     There  is  also  the  strong 
which  was  brought  to  his  knowledge, 
the  large  sum  of  upwards  of  Rs.  10,000 
been    given    for    these    very    lands, 
icb,  upon  the  hypothesis  of  the  respond- 
\y  must  have  been  immediately  afterwards 
hanceable  by  the  zemindar  himself. 
Their  Lordships  think  the  above  transac- 
evidenced  by  the  ikrar  and  the  deeds 
sale,  affords  very  strong  evidence  of  an 
nowledgment  on  the  part  of  the  zemindar 
the  lands  were  held  as  ancient  tenures, 
erence  is  made  by  this  ikrar  to  a  pottah, 
there  can  be  no  doubt  that  a  pottah  of 
e  kind  was  executed  at  that  time  by  the 
indar.     Well,  the  appellant  has  produced 
tah,  which,  he  says,  is  that  which  was 
ted,  and  on  the  face  of  it,  it  certainly 
rds  with  the  ikrar,  and  with  the  rest  of 
evidence  in  the  case ;  and  if  this  be  an 
tenure,  this  pottah   is  entirely  consistent 
i  it.     Confirmatory  pottahs  are  common 
India ;    and   this    pottah,    if   it    really 
made  in  the  terms  of  that  produced  by 
appellant,  must  be  taken  to  be  confirm- 
y  of  the  tenure  which  then  existed. 

at  it  was  said  that  this  pottah  is  not 

uine,  and  undoubtedly  the  Courts  below, 

Principal  Sudder  Ameen  and  the  Zillah 

ge,  have  so  found.     It  is  not  usual,  and 

inly  it  is  no^the  desire  of  their  Lord- 

to  interfere  with  the  concurrent  findings 

Courts  below  upon  a  question  of  fact, 

e  the  case  depends  entirely  upon  such  a 


j  question  ;  but  where  it  becomes  necessary  in 
the  course  of  an  appeal  involving  other 
questions  for  their  Lordships  to  consider  all 
the  evidence,  it  may  be  essential  that  they 
should  decide  for  themselves  whether  a  par- 
ticular document  is  a  genuine  one,  or  a  par* 
ticular  fact  exists  one  way  or  the  other,  for 
the  purpose  of  satisfactorily  disposing  of  the 
appeal.  Their  Lordships  desire  to  say  with 
regard  to  this  pottah  that  they  are  not  fully 
satisfied  with  the  reasons  on  which  it  was 
rejected  by  the  Courts  below.  They  cannot 
but  think  that  great  weight  is  due  to  the 
evidence  of  the  zemindar,  Eshan  Chander  ; 
for  although  he  was  unable  from  his  blind- 
ness to  see  the  document,  yet  when  it  was 
read  over  to  him,  he  gave,  without  hesitation, 
his  opinion  that  it  was  the  pottah  he  had 
granted.  It  was  an  important  pottah,  not 
likely  to  have  escaped  his  recollection  ;  and 
whether  he  recollected  all  the  terms  of  it  or 
not  is  immaterial,  when  he  had  the  impression 
on  his  mind,  if  he  is  speaking  the  truth,  that 
he  had  granted  a  confirmatory  pottah  of  the 
mourosee  rights  of  the  tenants.  However, 
their  Lordships  are  of  opinion  that,  even 
without  the  pottah,  the  evidence  is  sufficient 
to  support  the  contention  on  the  part  of  the 
appellant,  namely,  that  these  were  old  tenures 
in  the  nature  of  kudeemee  tenures  existing 
more  than  twelve  years  before  the  decen- 
nial settlement,  and  therefore  not  liable  to 
enhancement  on  the  part  of  the  zemindar. 

With  regard  to  the  26  beeghias  not  included 
in  the  deeds  of  sale  from  Tara  Chand,  their 
Lordships  think  that  the  evidence  proves, 
without  the  aid  of  these  deeds,  that  they 
were  kudeemee  tenures  of  the  same  nature 
as  those  on  which  the  larger  quantity  wa3 
held. 

With  regard  to  the  judgment  on  the 
special  appeal,  their  Lordships  find  that  the 
High  Court  did  not  go  into  the  evidence  to 
ascertain  whether  there  was  an  ancient 
tenure  which  might  establish  freedom  from 
enhancement,  although  the  pottah,  which  the 
Courts  below  had  declared  not  to  be  proved, 
had  never  existed.  No  doubt  the  High 
Court  was  limited  on  the  special  appeal 
to  the  consideration  of  the  law ;  they  were 
obliged  to  assume  that  the  pottah,  which  had 
been  found  not  to  be  genuine,  was  a  docu- 
ment which  could  confer  no  title.  But  thef 
appear  to  have  founded  their  judgment  upon 
the  assumption,  either  that  the  case  had  been 
put  upon  the  pottah,  and  that  no  other  case 
had  been  made,  or  that  Ram  Chunder  Dutt, 
by  accepting  a  pottah,  had,  as  it  were, 
attorned  to  the  zemindar  under  that  pottah. 
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and  acknowledged  that  he  had  no  older  title. 
Their  Lprdships  think  that  is  not  the  correct 
view.  They  have  already  said  that,  in  their 
Qpinioo,  a  pottah  may  be  a  confirmatory  grant 
only,  and  that  there  is  nothing  in  accepting 
such  a  grant  inconsistent  with  the  presump- 
tion that  a  prior  title  existed.  It  seems  to 
haye  scarcely  been  a  sufficient  reason  for  not 
going  into  the  early  title  that  Ram  Chunder 
J)utt  had  taken  a  pottah,  the  terms  of  which 
^he  High  Court  were  unable  to  ascertain. 

Upon  these  grounds  their  Lordships  think 
tkat  the  judgments  of  the  Courts  below  must 
be  reversed. 

The  conclusion  at  which  their  Lordships 
have  arrived  upon  the  right  to  enhance  ren- 
tiers it  unnecessary  to  determine  whether  the 
jioticis  was  properly  served  or  not.   It  appears 
fhat    the    Principal    Sudder    Ameen    and 
the  ZUlah  Judge  differed  upon  that  point, 
the  first  Judge  finding  that  the  notice  was  not 
Well  served,  the  second  that  it  was.     Their 
Lordships  desire  to  say  that  they  have  great 
doubt  whether  the  evidence  sufficiently  shows 
that  the  notice  was  properly  served.     If  it 
^lad  been  necessary  to  determine  that  point, 
the  evidence  must  have  been  narrowly  looked 
at  to  see  if  any  presumption  could  have  been 
raised  that  Ram  Chunder  Dutt  was  keeping 
out    of   the   way  at   the  time   that   it  was 
attached  to  his  door.    Their  Lordships  are  of 
opinion  that  in  cases  of  substituted  service, 
that  is,  service  substituted  for  the  personal 
service  which  the  Statute  requires  wherever 
it  is  practicable,  the  Courts  should  take  care 
to  be  satisfied  that  the  condition,  on  which 
alone   substituted   service   is    good,    exists, 
namely,  that  the  person  who  ought  to  be 
served  personally  is  keeping  out  of  the  way. 
It  will  not  be  sufficient  to  show  that  the 
'notice  has  been  attached  to  the  door,  unless 
the  condition  which  renders  such  a  mode  of 
service  good  has  been  first  established  to  the 
satisfaction  of  the  Court. 

In  the  result,  their  Lordships  will  humbly 
advise  Her  Majesty  to  reverse  the  decrees  of 
^he  Courts  below,  and  to  direct  that  the  suit 
should  be  dismissed,  and  that  the  appellant 
should  have  his  costs  in  the  Courts  in  India, 
^nd  of  this  appeal. 


Joint  Hindoo  Family— Rig:hts  of  Anctioo-piir- 
chasers  at  a  Sale  in  Execution  of  a  Decree 
against  one  Member — ConstmcUon  of  s.  a6o^ 
ActVIII.of  1859. 


On  Appeal  from  the  High  Court  0/ Juiiah 
iure  at  Fort  William  in  Bengali 

Bodh  Sing  Doodhooria  and  another 

versus 

Guneschnnder  Sen  and  others. 

11b  LD  that  the  provisions  of  Act  VI 11.  of  1S59,  s*  ^ 
were  desig'ned  to  check  the  practice  of  making  benanili 
purchases  at  execution-sales,  i.  ^.,  transactions  in  winifr 
one  party  secretly  purchases  on  his  own  account  in '*^ 
name  of  another  party.  They  cannot  be  taken  to  al 
the  rights  of  members  of  a  joint  Hindoo  family,  «Ho 
the  operation  of  law  are  entitled  to  treat  as  part  oltii 
common  property  an  acquisition,  howsoever  madctb; 
member  in  his  sole  name,  if  made  by  the  use  ot 
family-funds. 


This  was  an  appeal  from  a  judgment  of 
High  Court  at  Calcutta  affirming  two  ju( 
ments  of  the  Principal  Sudder  Ameen 
Moorshedabad . 

On  the  30th  of  August  1865,  Brojomc 
Sen  (the  father  of  Guneschnnder  Sen)  and 
other  respondents  brought  a  suit  against 
appellants  and  other  parties  claiming  c( 
properties,  among  them  an  estate  called  C( 
pore.  This  suit  was  subsequently  divi< 
into  four.  The  plaint  was  declared 
relate  to  Cossipore  only,  and  the  appell 
(Bodh  Sing)  was  made  sole  defendant, 
other  plaint  was  filed  against  both  ap[ 
lants  by  the  same  plaintiffs,  claiming  an 
called  Shahjehanpore.  The  same  issues 
settled  in  both  suits. 

On  the  20th  February  1667,  the  Prii 
Sudder  Ameen  gave  judgment  on  the 
pore  suit  in  favor  of  the  plaintiffs,  and  ooj 
same  day  he  gave  judgment  in  ihe  Shi 
hanpore  suit  also  in  favor  of  the  plaii 
On  the  29th  of  June  1868,  Mr.  Justice 
and  Mr.  Justice  Glover  gave  one  jad[ 
in  the   two   suits   on   appeal,   bat   se| 
decrees  were  passed  affirming  the  judi^ 
and  decrees  of  the  Principal  Sudder  \\ 

The  other  facts  appear  sufficiently 
the  judgipent  of  the  Judicial  Committee., 

Mr,  Leithy  Q.C.,  and  Mr,  JDoyw  for 

Appellants. 


The  27th  March  1873. 

Present : 

Sir  Jameg  W.  Colvile,  Sir  Barnes  Peacock, 
Lord  Justice  Mellish,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Pee), 


Mr.  Cowiey  Q.C.,  and  Mr.  jFokn 
for  the  Respondents. 


*  From  the  judgment  of  Loch  and  Glovcc; 
,  Regular  Appeals,  Nos.  250  and  251  of  1S67, 
*  29th  June  186S. 
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^^  James  Colvile  delivered  the  following 
sment : — 

the    2 1  St  of    November    1864,    the 
lellants  became  the  purchasers,  at  an  exe- 
l^-sale,  of  the  right,  title,  and  interest  of 
1^  Ramsoondur  Sen  in  two  distinct  estates, 
m  Shahjehanpore  and  Cos^ipore.      Both 
^been  attached  by  one  Indurchunder  Doo- 
ir  in  execution  of  a  decree  which  he  had 
{bined  against  the  representatives  of  Ram- 
tndor  in  a  suit  commenced  against  that 
m  in  his  lifetime  for  what  is  admitted  to 
been  his  separate  debt.     The  price  paid 
le  appellants  would  have  been  adequate 
judgment-debtor  had  been  the  sole 
M  of    the    properties    purchased.      In 
[QSt  1865,  the  respondents,  representing 
selves   to  be   the  persons  who  jointly 
the  sons  of  Ramsoondur,  hisf  brother 
kchunder,  and  one  Benoderam  Sen  con- 
ted  a  joint  and  undivided  Hindoo  family, 
sieging  that  the  properties  so  purchased 
id  part  of  the  joint  estate  of  that  family, 
[ht  the  suits  out  of  which  this  appeal 
arisen,  in  order  to  recover  both  estates 
the   assumed  shares  of  Benoderam, 
soondur,     and     Ramchunder    therein, 
the  first  question  for  their  Lordships' 
lination  is,  whether  there  are  sufficient 
ids  for   disturbing   the   conclusion   to 
both  the  Indian  Courts  have  come, 
\t  that  the  properties  in  dispute  were,  in 
part  of  the  joint  family-estate, 
is  nqt  disputed  that  Ramsoondur  was  a 
tbe'r  of  this  joint  and  undivided  family. 
siaius,    however,    of   the   family   was 
:i|liar.     Mr.     Justice      Loch    says    (and 
ler  party  has  disputed  the  accuracy  of 
1^ description):  "The  evidence  of  the Vit- 
;s  and  of  those  members  of  the  family 
have  been  examined  clearly  shows  that, 
igh  the  family  were  joint  in  food,  and  at 
ticular  seasons  of  the  year  lived  together 
the  family   dwelling-house   at   Koredha, 
also  had  separate  dealings  and  funds  of 
ir  own.     The  facts  thus  brought  to  our 
ition  render  it  impossible  for  us  to  look 
m  the  family  as  a  joint  Hindoo  family  in 
ordinary  sense  of  the.  term,  that  is,  as  a 
lily  having   all   things  in  common  ;    all 
(uisitions  being  made  from  the  joint  funds 
file  family,  and  all  members  being  entitled 
jf  share  in  the  benefits  of  any  property  held 
^  the  name  of  any  member  of  the  family.     It 
clear  to  us  from  the  evidence  that,  while 
family  have  some  ancestral  property  in 
tat  possession,  some  of  the  members  of  the 
ily  acquired  separate  property  from  their 
funds,  and  dealt  with  it  as  their  own 


without  reference  to  the  other  menjbers  of 
the  family."  Such  a  state  of  things  'may,  in 
their  Lordships'  judgment,  be  fairly  held  to 
weaken,  if  not  altogether  to  rebut,  the  ordi- 
nary presumption  of  Hindoo  Law  as  to  pro- 
perty in  the  name  of  one  member  of  a  joint 
family,  and  to  throw,  upon  those  who  claim, 
as  joint  property,  that  of  which  they  have 
allowed  their  co-parcener,  trading  and  incur- 
ring liabilities  on  his  separate  account,  to 
appear  to  be  the  sole  owner,  the  obligation  of 
establishing  their  title  by  clear  and  cogent 
evidence.  There  can  be  no  doubt  that,  if 
the  evidence  adduced  by  the  respondents,  the 
plaintiffs  in  the  suit,  be  believed,  there  is 
enough  to  prove  their  case.  And  both  of 
the  Indian  Courts  have  found  in  their  favor. 
The  two  Courts  have,  however,  differed  con- 
siderably in  their  appreciation  of  parts  of 
i  the  evidence ;  and  the  decision  of  the  High 
•  Court  is  based  upon  narrower  grounds  than 
that  of  the  Principal  Sudder  Araeen. 

The  following  are  undisputed  facts  con- 
cerning the  two  estates  :  Shahjehanpore,  or 
at  least  that  portion  of  it  which  is  in  question 
in  this  suit,  was  the  zemindary  of  one  Rajah 
Soorjnarain  Sing.     At  various  dates  before 
1859  he  had  granted  a  putn^e  of  part,  and 
several  ijaras    of  other  part^,  of  this  estate 
in  the  name  of  Ramsoondur,  and  h^d  assigned 
the  rents  reserved  by   these  ijaras,  by  way 
of   security  for  certain  advances  ostensibly 
made  to  hiuj  hy  other  members  of  Ram- 
soondur's  family.     On  the  4th  pf  July  1859, 
the  zemindary,  which  has  been  attached  at 
the  suit  of  other  creditors,  was  put  up  for 
sale,  and  was  knocked  down  to  Ramsoondur 
as  the  highest  bidder.     He  was  afterwards 
put  into  possession  of  it,  and  from  that  time 
until  the  date  of  his  death  his  name   stood 
in  the  Collector's  register  as  that  of  the  sole 
registered  proprietor.     It  has  been  admitted 
at  the  bar  that  there  is  no  question  in  this 
suit  touching  the  putnee  or  other  interests 
acquired  in  the  name  of  Ramsoondur  before 
this  execution-sale.     The  only  question  is, 
whether  the  zemindary  interest,  which  was 
then  sold,  becajne,  by  virtue  of  that  sale, 
the  separate  property  of  Ramsoondur,  or  part 
of  the  joint  property  of  the  family. 

Of  Cossipore,  a  four-anna  share  belonged 
to  one  Kissoreemonee  Dossee,  the  remaining 
twelve  annas  standing  in  the  name  of  Shib- 
ram  Dey,  who  has  been  called  as  a  witness  in 
the  cause.  In  1855  the  four-anna  share  was 
purchased  in  the  sole  name  of  Ramsooodur 
Sen,  and  on  his  petition  his  name  was  sub- 
stituted for  that  of  the  vendor  as  the  pro- 
prietor of  this  share  in  the  Collector's  took. 
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In  April  1856,  the  interest  of  Shibram 
Dey  was,  on  the  suggestion  that  it  had  been 
purchased  by  Ramsoondur,  also  transfe.red 
into  his  name,  and  he  was  thenceforward, 
until  the  time  of  his  death,  the  sole  registered 
proprietor  of  the  whole  property. 

Ramsoondur  died  in  December  1 863,  pend- 
ing the  suit  in  which  the  execution,  which 
is  the  foundation  of  the  appellant's  title, 
issued,  but  before  judgment  has  been 
recovered  therein.  He  left  as  his  heirs  two 
infant  sons,  and  on  the  i^ih  of  January 
1863,  his  brother,  Ramchunder,  obtained  a 
certificate  of  administration  under  Acts  XL. 
of  1858  and  XXVII.  of  i860,  empowering 
him  to  manage  the  estate  of  the  deceased.  In 
his  application  for  this  certificate,  Ramchun- 
der had  slated  that  his  brother's  property,  in 
debts,  zemindaree,  trade,  cash,  and  Company's 
paper,  was  worth  about  Rs.  50,000.  On 
the  same  15th  of  January,  Benoderam  Sen, 
the  eldest  member  and  manager  of  the  joint 
family,  presented  two  petitions  to  the  Collec- 
tor of  zillah  Moorshedabad,  praying  in  the 
one  that  Shahjehanpore,  in  the  other,  that  Cos- 
sipore,  might  be  transferred  into  his  name,  on 
the  allegation  that  each  had  been  purchased 
by  him  in  the  name  of  Ramsoondur,  and 
therefore  that  he  was  the  true  owner  thereof. 
In  February  1863  Ramchunder,  as  manager 
of  Ramsoondur's  estate,  filed  petitions  admit- 
ting the  title  of  Benoderam;  and  on  the  26th 
of  May  1863  orders  were  made  that  the 
name  of  Benoderam  should  be  recorded 
instead  of  that  of  Ramsoondur  as  that  of  the 
proprietor  of  both  estates. 

In  June  1863  judgment  was  recovered 
against  the  estate  of  Ramsoondur  in  the  suit 
of  Inderchunder  Doogur,  and  both  estates 
were  afterwards  attached  as  part  of  the  pro- 
perty of  the  judgment-debtor.  It  follows, 
from  what  has  been  just  stated,  that  both 
when  so  attached  stood  in  the  name  of 
Benoderam. 

Thereupon  Benoderam  came  in  to  set  aside 
the  attachments.  His  claims  were  dealt  with 
separately  according  to  the  provisions  of  the 
246th  section  of  the  Code  of  Civil  Procedure. 
In  each  case  he  claimed  to  be  the  sole  pro- 
prietor of  the  whole  estate,  and  as  such  enti- 
tled to  have  the  attachment  removed.  Both 
claims  were  dismissed  by  separate  orders, 
dated  the  20th  of  September  1864,  which 
directed  the  property  claimed  10  be  soM. 
The  usual  proclamations  of  sale  were  made 
on  the*23rd  of  September,  and  the  execution- 
sale  took  place  on  the  21st  of  November 
1864. 


I 


It  may  be  well,  before  considering  the 
grounds  upon  which  the  two  Indian  Courts 
have  held  the  estates  in  question  to  betbe; 
property  of  the  joint  family,  to  dispose  of  a 
point  taken  by  the  appellants,  which  appfies 
only  to  Shahjehanporie.  The  appellatfs 
contend  that,  whatever  be  the  weight  of  tbe 
evidence  as  to  the  real  nature  of  the  purchase^ 
the  title  of  Ramsoondur  to  this  estate  as  lot 
separate  property  must  prevail,  by  reason  <£ 
his  having  purchased  It  at  an  execution 
held  after  Act  VIII.  of  1S59  (the  Code  fiC 
Civil  Procedure)  had  come  into  operatioBj 
and  by  force  of  the  260th  section  of  ihar 
tuie,  which  provides  that  **  any  suit  bn 
against  the  certified  purchaser  on  the 
that  the  purchase  was  made  on  behalf 
another  person,  not  the  certified  pare 
though  by  agreement  the  name  of  the  certi 
purchaser  was  used,  shall  be  dismissed 
costs."  Their  Lordships  will  not  inqi 
whether  there  is  sufficient  proof  thatR 
dur,  who  purchased  at  an  auction-sale  held 
few  days  after  the  Act  came  into  ope 
did  obtain  a  certificate  under  the  Act,  or  d 
terms,  if  he  did  obtain  one ;  because,  ass 
him  to  have  been  the  certified  purci 
within  the  meaning  of  the  Act,  they  arc 
opinion  that  the  provisions  of  tbe  section 
not  apply  to  such  a  case  as  the  pr 
They  were  designed  to  check  the  practice 
making  what  are  known  as  benamee 
chases  at  execution-sales,  i.e.,  transactk)ns 
which  A  secretly  purchases  on  his 
account  in  the  name  of  B.  Their  Lor 
think  that  thev  cannot  be  taken  to  affect 
rights  of  members  of  a  joint  Hindoo  fa: 
who  by  the  operation  of  law,  and  not 
virtue  of  any  private  agreement  or  an 
standing,  are  entitled  to  treat  as  part  of 
common  property  an  acquisition,  ho 
made,  by  a  member  of  the  family  in  his 
name,  if  made  by  the  use  of  the  fami 
funds. 

It  need  hardly  be  observed  that,  on 
trial  of  the  issue  now  under  considei 
the  principal  fact  to  be  ascertained  was 
source  from   which  the  purchase- mon^' 
the  property  in  question  was  derived,  i\ 
whether  it  came  from  the  common  fj 
chest  at  Koredha  in    Beerbhoom,  or 
the  separate  funds  of  Ramsoondur  empk 
by  him  in  carrying  on  his  business,  admi 
to  be  separate,  at  Khagra  near  Moorsh(  * 
The  evidence  adduced  bv  the    resi 
in  support  of  their  claim  consisted 
of  a   large    body    of    oral    testimony ; 
certain  books  and  accounts  kept  at  the  fat 
house  at  Koredha,  being  part  of  thei< 
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unily  accoants ;  of  the  separate  books  and 
:coams  of  Ramsoondur  kept  at  Khagra ; 
id  of  letters  purporting  to  be  letters  which 
~  passed  between  him  and  Ramkristo,  the 
of  Benoderam,  being  together  at  Khagra, 
the  one    side,    Benoderam   residing  at 
[oredha,    on     the    other.     The    Principal 
idder  Ameen   treating  the   whole  of   this 
ridence,  whether  oral  or  documentary,  as 
forihy,  came  to  the  conclusion  that  the 
uniiSs   had  established  their   case.     The 
idges   of  the   High   Court  appear  to  have 
sidered   that   the   letters   on   which    the 
Incipal    Sudder   Ameen   had    relied  were 
admissible    in    evidence    against    ihe 
fendanis  (the  appellants) ;  to   have  found 
isoDS  for  discrediting  the  accounts  ;  but  to 
re  held  that,  nevertheless,  the  finding  of 
lower    Court    was    capable    of    being 
sported  upon  the  oral  testimony  viewed  by 
light  cast  upon  it  by  the  conduct  of  the 
lies. 
[if   it  were   clear  that   the  Judges  of  the 
;;h  Court  were  right  in  rejecting  the  letters, 
in  treating  the  accounts  as  untrustworthy, 
correctness  of  their  finding  would,  no 
ibi,  have  to  be  determined  by  the  suffici- 
of  the  grounds  on  which  they  have  rest- 
\L     Even  in  that  case  their  Lordships, 
jh  unable  to  adopt  the  inference  which 
learned  Judges  have  drawn  from  the  con- 
of  Ramchunder  and  Benoderam,  or  al- 
jlher   to  concur  in  other  parts  of  their 
ming,   wbuld    have  felt  great  difficulty 
[^disturbing  their  finding,  inasmuch  as  both 
irts  arc  agreed  as  to  ttie  credibility  of  the 
intiffs'  witnesses.     Their  Lordships,  how- 
are    of    opinion    that  the    letters,    if 
red  as  the  Principal   Sudder  Ameen  has 
id    them    to    have    been,   were  clearly 
lissible  in  evidence  against  the  appellants 
claim  under  Ramchunder. 
lit  was  said  that  the  Judges  of  the  High 
rt   have  treated  these  letters  as  not  duly 
)ven.     But  it  appears  to  their  Lordships 
those  learned  Judges,  thinking  that  the 
^uments  would  not,  if  proved,  be  admis- 
against  the  appellants,  never  addressed 
minds  to  the  sufficiency  of  the  proof, 
i  jadgment  on  that  point  of  the  Principal 
Icr  Ameen  (a  native  Judge),  dealing  with 
jrs  in  the  native  character,  and  purport- 
to  have  passed  between  natives,  is,  in 
Lordships'    opinion,    of    very    great 
;hl.     The   letters,   moreover,   afford  in- 
il   evidence  that   they    have   not   been 
:octed  for  the    purposes    of  this  suit. 
^  since   those  with  which  Ramchunder 
I  been   directly  connected   by  proof  of 


handwriting  or  otherwise  clearly  show  that 
he  and  Ramkristo  were  acting  jointly  on 
behalf  of  the  family  in  the  purchase  of 
Shahjehanpore,  the  letters  of  Ramkristo 
written  in  the  course  of  the  same  transaction 
seem  to  be  also  admissible ;  and  the  whole 
correspondence  affords  the  strongest  con- 
firmation of  the  statements  made  by  the 
plaintiffs'  witnesses. 

Again,  their  Lordships  are  not  satisfied  that 
the  objections  taken  by  the  Judges  of  the 
High  Court  to  the  accounts  are  such  as 
ought  to  deprive  them  of  the  credit  which 
the  Principal  Sudder  Ameen  (possibly  a 
more  competent  Judge  of  native  books  of 
account  than  any  European  can  be)  gave  to 
them.  A  distinction  is  no  doubt  to  be  taken 
between  those  accounts.  The  family 
accounts,  taken  by  themselves,  are  admissi- 
ble only  as  corroborative  evidence.  But  the 
private  accounts  of  Ramsoondur  produced  by 
his  brother  from  the  Khagra  Kotee  may,  if 
genuine,  be  direct  evidence,  in  the  nature  of 
admissions  on  his  part  against  the  appel- 
lants. There  are  entries  in  the  latter  which 
strongly  support  the  plaintiff's  title.  And 
these  are  not  open  to  some  of  the  objections 
taken  by  the  High  Court  to  the  family 
accounts,  particularly  to  one  which,  their 
Lordships  may  observe,  they  do  not  consider 
to  be  by  any  means  conclusive,  viz,,  one  to 
the  effect  that  the  last  mentioned  accounts, 
or  some  of  them,  were  produced  by  Benode- 
ram in  support  of  his  claims  to  the  sole 
ownership  of  the  estates.  Ramsoondur's 
grant  to  Surasuttee  Dabee,  at  page  698  of  the 
record,  also  affords  some  corroboration  of  the 
plaintiff's  case  as  to  Shahjehanpore. 

Regarding  Cossipore,  it  may  be  observed 
thai,  although  much  pf  the  plaintiffs' 
documentary  evidence  and  in  particular  the 
letters  have  no  bearing  on  the  claim  to  this 
estate,  the  direct  evidence  of  its  having  been 
acquired  as  part  of  the  joint  family-property 
is  stronger  than  that  relating  to  Shahjehan- 
pore. Shibram  D^y,  who  has  been  treated 
by  both  Courts  as  a  witness  deserving  of 
credit,  has  distinctly  sworn  that  the  twelve- 
anna  share  in  this  estate  which  once  stood 
in  his  name  was  purchased  in  his  name  with 
the  family-funds,  and  on  account  of  the 
family;  and  that  no  consideration  passed 
when  it  was  transferred  from  his  name  into 
that  of  Ramsoondur.  The  High  Court  has 
found  that;  before  this  benamee  purchase,  the 
family  was  interested  as  putneedars  in  this 
estate;  and  every  probability  is,  therefore, 
in  favor  of  the  conclusion  that  the  direct 
evidence  given  to  prove  that  the  purchase 
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of  the  other  four-anna  share  in  the  estate 
was  also  a  family-transaction  is  true. 

Their  Lordships  are  of  opinion  that  the 
evidence  so  given  on  the  part  of  the  plaint- 
ififs  is  too  strong  to  be  outweighed  by  the 
inferences  to  be  drawn  from  the  conduct  of 
Benoderam  and  Ramsoondur  in  the  matter 
of  the  claims  advanced  bv  the  former,  or 
from  the  conduct  of  the  family  in  allowing 
Ramsoondur,  on  the  occasion  of  giving  secu- 
rity to  the  Collector,  to  state  that  these  pro- 
perties belonged  to  hi  mi  self  without  co- 
sharers.  Their  Lordships  will  afterwards 
consider  how  far  the  representations  involv- 
ed in  these  last-mentioned  transactions  (if 
false)  affect  the  right  of  the  plaintiffs  to  suc- 
ceed in  this  suit.  In  determining  whether, 
in  point  of  fact,  the  property  was  joint  or 
separate,  they  can  only  be  treated  as  in  the 
nature  of  admissions  inconsistent  with  the 
title  now  asserted ;  and  viewed  in  that  light, 
they  do  not  seem  to  their  Lordships  mate- 
rially to  impair  the  strength  of  the  case 
made  by  the  plaintiffs. 

On  the  whole,  then,  their  Lordships,  after 
full  consideration  of  the  arguments  for  the 
appellants,  and  notwithstanding  the  omis- 
sion to  call  or  account  for  Ramkristo, 
have  come  to  the  conclusion  that  the  finding 
of  the  two  Indian  Courts  to  the  effect  that 
both  estates  were  purchased  with  joint 
family-funds,  and  became  joint  family-proper- 
ty, ought  to  be  affirmed. 

If  this  be  so,  the  next  question  to  be  con- 
sidered is,  whether  the  plaintiffs  have  for- 
feited their  right  to  assert  their  title  against 
the  appellants  by  reason  of  their  own  con- 
duct, or  the  acts  of  any  of  those  with  whom 
they  are  connected. 

Those  who  set  up  such  a  defence  are  bound 
to  show,  clearly  both  the  facts  on  which  it  is 
founded,  and  that  the  legal  consequences  on 
which  they  insist  necessarily  flow  from  those 
facts.  In  the  course  of  the  argument  there 
was  some  want  of  precision  upon  this  point. 

The  .mere  fact  that  Ramsoondur,  when 
trading  on  his  separate  account,  was  permitted 
by  the  family  to  appear  to  the  world  as  the 
sole  owner  of  the  estates,  and  so,  perhaps,  to 
obtain  a  fictitious  credit,  can  be  no  foundation 
for  such  a  defence.  It  may  be  an  unfortu- 
nate consequence  of  the  Hindoo  law  touching 
the  joint  and  separate  property  of  members 
of  an  undivided  family,  but  it  is  one  of 
which  all  who  deal  with  a  Hindoo  trader 
must  take  their  chance.  Nor  can  greater 
effect  be  given  to  the  misrepresentation  made 
by  Ramsoondur,  probably  with  the  concur- 
rence of  the  adult  members  of  his  family, 


when  he  gave  security  to  the  Collector. 
Such  a  misrepresentation  might  possibly 
have  been  used  as  an  estoppel  against  the 
family,  had  any  question  in^  respect  of  the 
security  arisen  between  them  and  the  Collec- 
tor. But  it  has  no  bearing  upon  the 
present  suit  except  as  an  admission,  in 
which  light  it  has  been  already  consider* 
ed,  or  as  an  instance  of  tortuous  dealiogi 
which  affects  the  general  credit  due  to  the! 
plaintiffs.  It  was  not  upon  the  faith  of  thsf  < 
representation  that  the  appellant  purchased.^ 

The  foundation,   therefore,  of  the  defend 
is  to  be  found,  if  anywhere,  in  the  acts  doi 
after  Ramsoondur's  death,  and   before 
sale. 

The  first  of  these  was  the  transfer  of 
estates  into  the  sole  name  of  Benoderam. 
his  application,  and  with  the  consent  of  Rs 
chunder.   Their  Lordships  think  it  desirabi 
before  considering  its  effect,  to  state  their  vi«( 
of  the  nature  of  this  transaction.     They 
not  but  regard  it  as  a  cbnirivance,   betw< 
Benoderam  and  Ramsoondur  at  least,  to  pi 
the  estates  beyond  the  reach  of  Ramsoondi 
creditors,  and  therefore  fraudulent  as  ag^i 
those   creditors.     They  do   not   impute 
Benoderam  or  to  Ramchunder  any  imenta 
to  defraud  either  the  children  of   Ram* 
dur  or  any  other  member  of  the  Joint  fami 
But  Ramsoondur  was  known  to  hare  dt< 
indebted  ;  judgments  against  his  estate,  if 
actually  recovered,  were  imminent,  and 
only  practicable  mode  of  putting  these 
porties  wholly  beyond  the  reach  of  his  ci 
tors  was  by  treating   them,    not   as  ix 
property  in  which  he  would  have  a  setJ 
interest,  but  as  the   property  of  Benodei 
alone.     In     furtherance     of    this      scJ 
Benoderam,  when  the  estates  were  attacl 
filed  his  claims.     If  those  claims   had 
successful,  the  attachment  would  have 
removed,    and    this    execution      ahog( 
defeated.     If,  on  the  other  hand,  a  claim 
been  made,  according  to  the  truth,  on 
ground  that  the  estates   were   joint  fai 
property,  the  execution  must  have  goi>e 
though  with  notice  to  all  concerned  that 
a  claim  had  been   made.     The  disnii^al 
Benoderam's   claims   became   final    by 
failure  to  bring  a  suit  to  establish  his  all 
rights  within  one  year  from  the  date  of 
orders.     But  the  orders  themselves  do 
state  the  precise   grounds  of  dismissal ; 
though   they   negative   the   title   set  op 
Benoderam,  they  in  no  way  affirm  that 
soondur  was  the  sole  owner  of  the  ^ 
.ties.    And    the    depositions    of  the 
witnesses  from   page   412   to   416   of 
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show  pretty  clearly  that  the  case  made 

decree-holders  in  resisting  Benode- 

daim  to  Shahjehanpore  was  rather  that 

[^tate  was  family-property  in  which 
mdnr  had  an  interest  as  co-parcener, 

tlhat  it  belonged  to  him  alone. 

then  do  these  proceedings  affect  the 
of  the  plaintiffs  to  assert  against  the 
as  the  title  to  the  estates  which  they 
been  shown  to  possess.     They  might  be 
id,   if  it  were  shown  that  they  had 
mted    Ramsoondur    to    be    the    sole 
of  the  estates;  and   that  the  appel- 
had  purchased  on  the   faith   of  that 
itation.     But   it   is  impossible  from 
^ceedings  in  question  to  extract  any 
misrepresentation,  even  if  the  plaint- 
the  record  are  to  be  held  to  be  bound 
act  and  statement  of  Benoderam. 

in,  is  their  right  affected  because,  when 

m  put  forward  a  false  claim,  they 

formally    prefer    the     true    one.? 

is  nothing  in  the  Code  of  Procedure 

made  it  imperative  on  them   to  do 

the  claim,   if  made,  could  not   have 

pdthe  execution-sale  altogether. 

highest  ground  on  which  the  appel- 
'put  their  case  is,  that  Benoderam 
them   by   his  fraudulent  attempt  to 
the  execution;   and   that  the  whole 
is  bound  by  his  acts.     It  is  not  neces- 
decide  how  far  Benoderam  and  Ram- 
cr,  who  are  not   parties  to  this  suit, 
be  affected  individually  by  these  pro- 
,  if  they  were  suing  to  recover  their 
ive  shares.     On  the  present  record  it 
be  held  that  their  shares  have  passed 
'  are   now   vested  in,  the  appellants. 
Lordships    have    felt    some    doubt 
r  the  respondents,  suing  as  members 
indoo  family^still  joint  and  undivid- 
r  properly   which,    if  recovered,  will 
ably    again    fall    into    the    common 
of  that  family,  might  not  have  been 
to  be  bound  by  the  acts  of  Benoderam, 
pr  of  omission  or  commission,   and 
isible  for  the  consequences  of  them. 
y  are  of  opinion  that  a  defence  in- 
to be  founded  on  such  a  joint  respon- 
should  be  far  more  clearly  pleaded 
ved  than  it  has  been  in  this   case. 
far  the  plaintiffs  on  the  record  have 
parties  to,  or  are  affected  in   law  by, 
m's  proceedings,  and  to  what  extent, 
all,  the  appellants   were   misled    by 
proceedings,  are  questions  which  have 
been   fairly   raised    or   tried    in    the 
I  below.    This  was  so  found,  and  as 


their  Lordships  think,  correctly  found,  by 
the  Principal  Sudder  Ameen. 

Their  Lordships  are,  therefore,  of  opinion 
that  the  second  point  taken  by  the  learned 
Counsel  for  the  appellant  is  no  answer  to 
the  suit,  and  they  must  humbly  advise  Her 
Majesty  to  affirm  the  decrees  under  appeal, 
and  to  dismiss  this  appeal  with  costs. 

Agents  for  the  Appellants:  J.  and  J. 
Hopgood, 

Agents  for  the  Respondents :  Barrow  and 
Barton, 


The  2nd  April  1873. 

Present : 

Sir  James  W.  Colvjle,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Robert  P. 
Collier. 

Local  Investigations— Thakbust  Proceeding's— 
Boundary  Disputes. 

On  Appeal  from  the  High   Court  of  Judi- 
cature at  Fort  William  in  Bengal* 

Protab  Chunder  Burrooah 

versus 

Ranee  Surnomoyee  and  others. 

The  question  to  be  decided  was  whether  certain  plots, 
delineated  on  a  map,  belonged  to  appellant's  zemindary , 
or  to  that  of  respondent,  in  whose  possession  they  had 
been  since  1852,  when  in  certain  thakbust  proceedings 
they  were  determined  to  lie  within  his  estate  of  Bahur 
Bund  in  Zillah  Rungpore,  and  not  withm  appellant  s 
estate  in  Zillah  Goalparah.  Appellant  sued  to  impeach 
the  thakbust  award,  and  to  recover  possession.  In  the 
course  of  litigation,  the  case  was  remanded  by  the  High 
Court  upon  the  issue,  which  of  two  given  lines  was  the 
old  bed  of  the  river  Sunkosh,  when  a  Sudder  Ameen 
was  deputed  to  make  a  local  investigation  which  proved 
to  be  in  favor  of  appellant.  The  case  was  finally  dis- 
missed by  the  High  Court  in  appeal. 

The  Pnvy  Council  HELD  that  the  report  of  the  Sudder 
Ameen  failed  to  establish  the  line  of  the  old  Sunkosh, 
and  that,  even  if  it  had  embodied  conclusions  from  what 
had  been  found  and  observed  on  the  ground,  it  would  be 
reasonable  to  prefer  the  thakbust  proceedings  which 
were  an  earlier  local  investigation,  since  which  the 
features  of  the  locality  may  have  changed,  and  evidence 
of  possession  lost. 

The  question  which  their  Lordships  have 
to  determine  on  this  appeal  is  whether  the 
plots  Nos.  I,  2,  3,  and  4  of  chur  land  deli- 
neated on  the  map,  which,  in  the  judgments 
of  the  Courts  below  and  throt»;|^out  the 
argument  at  the  bar,  has  been  callted  map 
No.  3,  belong  to  the  appellant's  zemindary 
Jumeera,  or  to  the  respondent's  zemindary 

•  From  the  judgment  of  Bay  ley  and.Macphersbn,  J  J., 
in  Regular  Appeal  No.  65  of  1864,  decided  6th  February 
1866. 
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Bahur  Bund.  The  suit  originally  embraced  j 
the  land  marked  as  plot  No.  5  on  the  same 
map;  but  that  parcel  was  claimed  by  the 
appellant  (the  plaintiff  in  the  suit)  as  a 
re*formation  on  the  site  of  a  diluviated  village 
called  Cbalitabarree ;  and  it  is  now  admitted 
that  he  failed  to  identify  the  site  in  question 
as  that  of  his  lost  village,  if  the  latter  ever 
cUKisted  and  formed  part  of  his  zemindary. 

The  lands  which  remain  in  dispute  are 
admitted  to  have  been  in  the  respondent's 
possession  since  the  year  1852,  when,  in  the 
course  of  certain  thakbust  proceedings, 
which  will  be  more  particularly  considered 
hereafter,  they  w^re  determined  to  lie  within 
the  limits  of  Zillah  Rungpore  and  the  estate 
of  Bahur  Bund,  and  not  within  the  limits  of 
Zillah  Goalparah  and  the  estate  of  Jumeera. 
The  correctness  of  this  determination  and 
the  anterior  possession  of  the  lands  are  ques- 
tions contested  in  the  cause. 

The  difficulty,  and  it  is  always  consider- 
able, which  their  lordships  feel  in  determin- 
ing appeala  of  this  description,  is,  in  'this 
particular  case,  increased  by  the  conflicting 
opinions  concerning  the  title  to  the  land  in 
dispute  which  have  been  expressed  in  India. 
This  suit  to  impeach  the  thakbust  award 
in  favor  of  the  respondent,  and  to  recover 
possession  of  the  lands,  was  commenced  by 
the  appellant  in  May  1855.     For  some  un- 
explained reason,  it  was  not  brought  to  a 
hearing  until  October  1863,  when  Mr.  Fowle 
(the  Zillah  Judge)  made  a  decree  dismissing 
it.     In  March  1865  a  Division  Bench  of  the 
High    Court,    consisting    of    two    Judges, 
reversed  that  decree,  and  remanded  the  cause 
for  re-trial  on  certain  specified  issues,  with  a 
direction  that  there  should  be  a  further  local 
investigation.     The  Sudder  Ameen,  who  was 
deputed  to  make  that  investigation,  made,  on 
the  loth  of  June  1865,  a  careful  and  elabo- 
rate   report,    which    was    in   favor  of   the 
appellant  as  to  the  four  plots  now  in  dispute, 
but  against  him  as  to  the  fifth.     Mr.  Robin- 
son, however,  who  had  succeeded  Mr.  Fowle 
as   Zillah  Judge,  did  not  adopt  or  act  upon 
that  report;  but,  coming  to  the  conclusion 
that  the  plaintiff  had  failed  to  establish  a 
title  to  any  of  the  parcels  claimed,  again  dis- 
missed the  suit  by  a  decree  dated  the  8th  of 
July  1865.    The  appeal  against  his  decision 
6ame  before  the  Judges  of  the  High  Court 
who  had  directed  the  remand,  but  they  were 
divided   in  opinion;  and  according  to  the 
then  existing  practice  of  the  Court  in  such 
cases,  thQ  decree  under  appeal  was  affirmed. 
For  the  appellant,  therefore,  we  have  the 
oflicer  who  made  the  last  local  investigation. 


and  one  of  the  Judges  of  the  High  Cooit;  1 
whilst  for  the  respondent  we  have  the  otker 

Judge  of  the   High  Court,  the  two  Zillah 
udges,  and  the  officers  who  conducted  liit 
thakbust  proceedings. 

Their  Lordships  now  proceed  to  coD&der 
more  particularly  the  case  made  by  the 
appellant.  He  does  not  claim  all  the  four 
plots  of  land  by  precisely  the  same  title,  t. 
appears  that,  as  early  as  1 8 10,  the  then  zemi9»- 
dars  of  Jumeera  and  Bahur  Bund  lad  % 
third  party,  the  zemindar  of  Bheetur  Bqo4 
were  all  litigating  the  title  to  a  large  cl4 
which  had  formed  between  two  branches 
the  Burrumpootur. 

The  facts  found  in  the  case,  as  shown 
the  report  in    2   S.  D.  A.    Reports,  p.  2 
and  the  rude  map  thereto  annexed,  which 
these  proceedings  has  been  called  map  Na 
were    the    following:     The     Burmm 
flowed   on   all  sides  of  the  disputed 
the   plaintifiE's  zemindary  (Jumeera)  Uy 
the  east  and   north   sides  thereof,  and 
the  west  side  extended  as  far  south  as 
river   Suntose   (in  these  proceedings 
Sunkosh) ;   the   zemindary  of    Bahur  B 
extended   from   the   river   Sunkosh  to 
river    Isamuttee ;    and    the    zemindary 
Bheetur  Bund,  from  the  river  Isamuttee 
the  southward  beyond  the  limits  of  the 
tested    chur.     The    Judge    who    tried 
cause    in    the   first    instance    declared 
inability  to  decide  with  certainty  from  v^ 
lands  the  chur  had  been  formed^  and 
ingly  made,  what  he  termed,    an  eqw 
division  of  it  between  the  contending  p 

His   ruliqg    is    stated    in    the    report 
follows :     *•  He   was,   therefore,    of   opi 
that  the   most  equitable   mode  of  d 
would  be  to  give  to  the  parties  respect 
the  land  adjoining  to  their  respective  es( 
and  ordered  that  the  land  to  the  north 
of  a  line   drawn   east  and    west   from 
river    Sunkosh   to    the   plaintiCf^s  borm 
should  be  taken  by  the  plaintiff  (the 
dar  of  Jumeera) ;  that  the  remaining  ^_ 
to   the   southward   of   that   line    should 
divided   by   a    line  drawn  from   north 
south ;  and  that  the  land  to  the  east 
that  should  belong  to  the  plaintiff,  and 
the  land  to  the  westward  should  be  tak< 
the  zemindars  of  Bahur  Bund  and 
Bund,   according  to   their  respective 
daries.*'     This  decision,  after  going 
all  the  Courts,   was  finally  affirmed  by 
Sudder  Dewanny  Adawlut  on  the  9th  of" 
tember  18 18. 

This  decree,  though  admitted  to  be  a 
ing  adjudication  of  right,  failed  to  del 
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If  disputes  between  the  parlies.     We  find 

e\  in  1837  again  disputing  as  to  the  direc- 
and  position  of  the  boundary-lines  defined 
'the  decree.    And  in  that  year,  Dr.  Scott, 

Eitleroan  holding  a  high  civil  ofUce  in  the 
b  of  Goalparah,  went  upon  the  land,  laid 
^n  the  boundaries  as  he  conceived  them 
nn  according  to  the  decree,  and  put  the 
ttles  in  possession  accordingly.  On  that 
lision  he  also  made  a  map,  of  which  that 

foced  by  the  appellant,  and  marked  No.  7, 
orts  to  be  a  true  copy.  The  correct- 
ed this  copy  is,  however,  disputed  by 
I  respondent,  and  has  not  been  proved, 
^ding  to  map  No.  7,  a  considerable 
jbige  has  taken  place  in  the  course  of  both 
^Sonkosh  and  the  Burrumpootur  between 
"  years  1818  and  1827;  the  western 
h  of  the  latter  having  travelled  consi- 
ly  to  the  eastward. 

IS,  however,  clear  that,  whatever  were  the 
ise  boundaries  laid  down  by  Dr.  Scott, 
\  Nos:  1  and  2  are  the  only  parcels  of 
land  now  in  dispute  which  formed  part 
land  which  was  apportioned  by  him, 
was  the  subject  of  the  decree  of  1818. 
*oih  parties  are  agreed  that  what  was  in 
*  tha  western  branch  of  the  Burrum- 
'9  and,  therefore,  the  western  boundary 
(  chur  then  in  dispute,  is  shown  on 
No.  3  by  the  old  channel  running  from 
B;  and  we  have,  therefore,  now  to  con- 
what  is  the  title  which  the  appellant 
to  lots  Nos.  3  and  4. 
le  zemindary  Jumeera  contains  two 
s  called  Takeemaree  and  Patwama- 
Bahur  Bund  contains  two  mouzahs 
Balar  H^t  and  Konearmutty.  In  1832 
J833  a  dispute  arose  between  the  then 
Tidars  whether  certain  chur  land  ulti- 
.  ly  ascertained  by  survey  and  measure- 
jtt  to  consist  of  1,478  beeghas  15  cottahs 
5  doors,  which  had  been  thrown  up  by 
river  Sunkosh,  was  a  re-formation  of 
of  the  two  former,  or  of  the  two  latter, 
hs,  and,  therefore,  whether  it  belong- 
Jumeera  or  to  Bahur  Bund, 
is  question  was,  in  the  first  instance, 
U  in  the  Fouzdary  Courts,  and  the 
^  of  the  proceedings  there  was  that  the 
pstrate,  on  the  17th  July  1835,  made  an 
W  in  favor  of  the  appellant,  which 
laflSrmed  by  the  Commissioner  on  the 
t  Cif  December  following.  The  map  No.  6, 
fh  is  in  evidence  in  this  suit,  was  made 
fce  coarse  of  those  proceedings.  In  1 843 
ittmindar  of  Bahur  Bund  brought  a  suit 
W  Civil  Court  to  set  aside  the  Magistrate's 
M,  and  recover  the  land  comprised  there- 


in ;  the  map  No.  5  was  made  on  the  occasion 
of  a  local  investigation  ordered  in  that  suit; 
and  on  the  20th  March  1845  ^  decree 
was  made  in  the  plaintiff's  favor  by  the 
Principal  Sudder  Ameen.  That  decree  was, 
however,  reversed,  and  the  suit  dismissed 
by  a  decree  of  the  Sudder  Dewanny  Adaw- 
lut  on  the  26th  of  September  1847.  '^^^ 
result,  therefore,  of  that  litigation  was  to 
affirm  the  title  of  the  zemindar  of  Jumeera 
to  the  land  in  question  in  that  suit,  wbat^ 
ever  it  may  have  been.  And  in  this  suit 
the  appellant  claims  lots  Nos.  3  and  4  as 
the  land  so  decreed  to  him  in  1847. 

By  the  decree  of  the  High  Court  direct- 
ing the  remand,  against  which  neither  party 
appealed,  the  title  to  all  the  four  plots  of  land 
was  made  to  depend  on  the  determination  of 
a  single  issue ;  and,  in  order  to  see  bow  that 
came  about,  it  is  desirable  to  consider  briefly 
the  judgment  of  Mr.  Fowle  and  the  first 
judgment  of  the  High  Court. 

Mr.  Fowle  found  that  the  whole  face  of 
the  country  had  been  changed  since  1818  or^ 
1 8 10,  when  the  decision,  on  which  the  title 
to  plots  Nos.  I  and  2  rests,  was  passed  ;  that 
the  statements  6i  neither  party  in  respect 
of  the  different  changes  were  supported  by 
any  evidence  worthy  of  credit ;  and,  conse- 
quently, that  the  only  thing  for  the  Court 
to  do  was  to  compare  the  different  maps,  and 
on  that  comparison  he  came  to  the  conclu* 
sion  that  the  plaintiff  (the  appellant)  had  fail- 
ed to  prove  his  case.  Both  parties,  bowever> 
seem  to  have  admitted  before  him  (Or  if  not 
before  him,  before  the  High  Court  on  the 
first  appeal),  that,  whatever  had  been  the 
changes  in  the  course  of  the  Sunkosh,  its 
true  channel  in  1810  or  1818  was  identical 
with  that  which  is  traced  on  maps  Nos.  5 
and  6  as  its  dry  channel,  and  the  southern 
boundary  of  the  land  then  in  dispute.  From 
this  admission  it  followed  that,  if  the  true 
site  of  that  channel  could  be  ascertained,  it 
would  determine  the  title  to  all  the  four 
plots  of  land,  since  all  that  was  north  d 
that  line  would  belong  to  Jumeera,  and 
all  that  was  south  of  it  to  Bahur  Band. 
And  their  Lordships  think  that  both  parties 
mus(  be  taken  to  have  agreed  to  be  finally 
bound  by  the  finding  on  the  issue  directed  by 
the  High  Court,  viz.,  whether  the  line  F  G  or 
the  line  P  P  on  map  No.  3  was  the  old  bed 
of  the  Sunkosh. 

It  does  not,  however,  appear  to  their  liOrd- 
ships  that  the  effect  of  the  remand  was  to 
shift  or  affect  the  burthen  of  proof,  or  to 
prevent  a  failure  to  deterraine  the  true  line 
of  the  old  bed  of  the  Sqnkosh,  if  such 
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should  take  place,  from  being  fatal  to  the 
appellant,  who  had  to  make  oat  his  title  to 
disturb  the  possession  of  the  respondent. 

The  earlier  judgments  in  this  cause,  and 
their  own  examination  of  the   maps,   have 
satisfied  their  Lordships  that  the  attempt  to 
determine  the  issue  above  stated  by  a  mere 
comparison  of  these  so-called  maps  is  hope- 
less.   None  of  them,  unless  it  be  map  No.  4, 
have  been  made  by  scale  or  compass.    They 
are  rather  rude  diagrams  than  maps  in  the 
proper  sense  of  the  term.    To  fix  by  a  com- 
parison of  them  a  disputed  line  in  a  country 
of  which  the  face  had  never  changed,  would 
not  be  easy.    But  it  is  admitted  that,  during 
the  half  century  which  they  cover,  the  locali- 
ty embraced  in  them  has  been  the  subject 
of  frequent,  and  more  or  less  violent,  changes, 
and     has     probably     been     affected     by 
almost  every  annual  Hood.    And  their  Lord- 
ships must  express  their  surprise  and  regret 
that  suitors  in  India,  who  obviously  do  not 
shrink   from   carrying  on  litigation  of  this 
kind  at  enormous  cost,  should  not  be  at  the 
pains  of  causing  the  maps,  which  are  sup- 
posed to  be  essential  to  its  right  determina- 
tion, to  be  prepared  on  something  like  a  scien- 
tific principle. 

The  cause  went  back  after  the  remand. 
A  Sadder  Ameen  was  deputed  to  make  the 
local  investigation  directed  to  ba  made  ;  be 
filed  his  report;  and  the  argument  of  the 
learned  Counsel  for  'the  appellant  may 
almost  be  summed  up  in  the  proposition  that 
it  was  the  duty  of  the  Courts  below,  and 
will  be  the  duty  of  their  Lordships,  to  adopt 
and  act  on  that  report. 

The  Sudder  Ameen,  after  admitting  that, 
by  means  of  the  alteration  in  the  features  of 
the  country,  it  had  become  '*  most  difficult  to 
arrive  at  any  correct  conclusion  in  the 
matter,''  reported  that,  on  a  careful  compari- 
son  of  the  maps  with  the  disputed  locality, 
he  had  come  to  the  conclusion  that  F  G  was 
the  old  bed  of  the  Sunkosh,  and  then  pro- 
ceeded to  give  in  detail  the  grounds  on 
which  he  had  come  to  that  conclusion. 

It  is  obvious  that  the  special  value  of  his 
opinion  must  depend  on  the  degree  in  which 
the  comparison  of  the  maps  has  been  aided 
by  actual  observation  of  the  locality,  and  of 
undisputed  landmarks  within  it.  So  far  as 
it  rests  on  mere  comparison  of  maps,  or 
inferences  drawn  from  former  proceedings, 
It  is  of  less  weight  than  the  judgment  of 
the  Judge,  who  is,  presumably,  as  competent 
as  the  Sudder  Ameen  to  compare  the  maps, 
and  most  speak  with  greater  authority  as  to 


the  effect  to  be  given  to  the  d( 
evidence  in  the  cause. 

The  reasoning  contained  in  his  first 
seems  to  depend  almost  wholly  on  a 
parison    of    the    maps,    particularly 
Nos.  2,  5,  and  6  ;  on  the  assumed  adi 
by  the  respondent  of  the  correctness  of 
two  latter  maps;  and  on  the  efEect  to 
given  to  the  replication  of  her  pred( 
in  title  in  the  suit  .of  1844. 

The  correctness,  however,  of  map  N( 

as  a  copy  of  that  from  which  map  No.  i 

made,  has  been  directly  impugned  in 

suit,  and  has  not  been  established  \ 

appellant.     The  delineation  therein  of 

tabarree,  of  which  there  is  no  trace  in 

No.  I,  certainly  casts  considerable  sn^ifl 

upon  it.     And  even  if  it  were  ai 

would,  in  one  important  particular, 

support  the  appellant's  case.      For  it 

the  confluence    of  the  Sunkosh  wldi| 

western  branch  of  the  Burrumpootur 

of  Kaladangah,  which  is  marked  as 

Bullabhur  Kas,    and    even   a  little  to| 

north  of  the  Konearmutty  Dara,  or, 

events,  in  the  immediate  vicinity  of  that 

And  so  far  it  seems  to  be  in  favor 

proposition  that  P  P,  rather  than  F  G, 

cates  the  site  of  the  old  bed  of  the  rivt 

Again,  the  principal  argument  founc 
maps  Nos.    5  and  6  is  that  both  p) 
Konearmutty  Dara  considerably  to  ttie 
of  that  which  each  represents  to  be 
bed  of  the  Sunkosh  forming  the 
boundary  of  the  land  then  in  dispate. 
it  is  admitted  that  the  place  assign< 
these   maps  to  the   house  of  Neem< 
Sircar  (an  undisputed  landmark)  cani 
reconciled  with  the  place  assigned 
Konearmutty  Dara ;  and  the  Sudder 
assumes  that  the  maps  are  accurate  as 
site  of  the  dara,  but  inaccurate  as  to 
of  the  house.     It  seems,  however,  tol 
Lordships  that,  if  inaccuracy  in  one  of 
particulars  is  established,  little  depenj 
can  be  placed  upon  the  maps.     It  is[ 
matter  of  speculation  whether  one  site 
other  is  misplaced ;  it  may  be  that  h< 
misplaced. 

Of  these  two  maps,  it  is  further 
observed  generally,  firsts  that,  wberej 
differ  (and  the  Sudder  Ameen  has  foui 
they  do  differ  from  each  other  in 
respects),  greater  credit  should  be  given| 
Magistrate's  map  No.  6  than  to  the 
map  No.  5,  because  the  final  decree 
Sudder  Dewanny  Adawlut  in  1847 
the  Magistrate's  award  against  the 
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mi;  zxiA,  secondly  J  that  the  principal  ques- 

then  in  controversy,  and  with  reference 

"i^tch  these  maps  were  made,  was  not  so 

:h  what  was  the  southern  boundary  now 

dispute,  as  whether  the  Sunkosh,  higher 

m  its  coarse,  had  not  shifted  its  bed,  so 

ftogive  the  present  appellant  (the  plaintiff 

that  suit)  a  right  to  claim  land  to  the 

of  the  then  flowing  river  as  parcel  of 

village  Takeemaree — a  question  which 

ultimately  decided  in  his  favor. 

ie  latter  observation  affords  an  answer 
16  argument  of  the  Sudder  Ameen.  which 
[loanded  on  the  statement  made  by  the 
ktiff  in  that  suit  in  his  replication  to  the 
rtthat  the  river  Sunkosh  had  not  changed 
course  for  thirty  to  thirty-five  years, 
the  question  here  is  not  what  case  the 

mdent  or  her  predecessors  in  title  may 
tofore  have  put  forward,  but  where,  in 

was  the  old  bed  of  the  river ;  and  the 

decree  of  1847  is  inconsistent  with  the 

sition  that  the  Sunkosh  had  not  then 

ted  its  course,  and  must  be  taken  to  be 

ling  against  it. 

ip  No.  4,  so  far  as  it  bears  upon  the 
mt  question  (a  point  which  will  be  after- 
considered),  is  treated  by  the  Sudder 
m  as  being  in  the  respondent's  favor. 

his  second  ground  the  Sudder  Ameen 
on  a  supposed  admission  in  the  answer 
le  respondent  in  this  suit.  But  Mr.  Kay 
red,  as  their  Lordships  think  success- 
ly,  that  this  argument  of  the  Sudder 
is  founded  on  a  misconstruction  of 
term  "  the  western  stream  of  the  Burrum- 
tor  mixed  up  with  the  Sunkosh,"  which 
treats  as  indicating  the  actual  point  of 
luence  of  the  two  rivers;  whereas  it 
h  and  probably  does,  mean  merely  the 
Jc  of  the  Burrumpootur  after  it  has 
Mved  the  waters  of  the  Sunkosh. 

Another  part  of  the  Sudder  Ameen's  re- 
which  is  extremely  unsatisfactory,  is 
attempt  to  explain  the  great  difference 
rcen  the  quantity  of  the  land  comprised 
Wn  plots  3  and  ^y  viz,,  5,431  beeghas, 
that  decreed  to  the  appellant  in  1847, 
,  something  lessr than  1,479  beeghas.  This 
affords  a  strong  argument  against  the 
ility  of  the  two  parcels.  Yet  almost  all 
the  Sudder  Ameen  says  of  it  is :  "  More- 
there  seems  no  reason  why  the  lands  to 
northward  of  the  line  F  G  should  not 
mg  to  the  plaintiff,  because  they  exceed 
quantity  before,"  by  which  he  probably 
^  -  the  quantity  formerly  claimed.    Again, 


the  Sudder  Ameen  has  either  failed  to 
identify  the  Isamuttee  of  the  decrees  of 
18 io  and  18 18.  or  he  has  placed  its  site  so 
nea  r  the  line  F  G  as  to  make  it  difficult  to 
see  how,  between  the  confluence  of  the 
Sunkosh  and  that  of  the  Isamuttee  with  the 
western  branch  of  the  Burrumpootur  at  that 
time,  there  could  have  been  lands  of  Bahur 
Bund  ex  adverse  to  the  disputed  chiir  suffi- 
cient to  support  the  assignment  to  Bahur 
Bund  of  so  much  of  that  chur  as  the  decrees 
of  18 10  and  1818  gave  to  that  zemindaty. 
This  circumstance  was  strongly  pressed  by 
the  learned  Counsel  for  the  respondent,  and 
there  appears  to  their  Lordships  to  be  much 
weight  in  the  argument . 

A  more  material  consideration  is  the 
following:  It  is  clear,  as  the  Zillah  Judge, 
Mr.  Robinson,  has  pointed  out,  that  whether 
the  old  bed  be  at  P  P  or  at  F  G,  the  true 
line,  if  prolonged  nearly  due  west,  ought  to 
strike  the  northern  extremity  of  the  boun- 
dary-line drawn  (speaking  roughly)  from  south 
to  north  by  Dr.  Scott  in  1827.  Therefore, 
how  far  that  boundary-line  extended  in  a 
northerly  direction  is  a  question  most 
material  to  the  determination  of  the  present 
issue.  And  it  is  upon  that  point  that  the 
report  of  the  Sudder  Ameen  seems  to  be 
most  directly  in  conflict  with  the  result  of 
the  eariier  local  investigation  in  1852.  Their 
Lordiships  cannot  but  think  that  a  strong 
case  is  required  to  destroy  the  effect  of  those 
thakbust  proceedings.  The  investigation 
involved  the  fixation  of  the  boundaries,  not 
merely  of. the  two  zemindaries,  but  of  two 
conterminous  zillahs,  Rungpore  and  Goal- 
parah.  It  appears  to  have  been  made  by 
the  Revenue  Department  with  considerable 
care,  the  Collectors  of  both  zillahs  being 
parties  to  it.  Their  award  seems  to  have 
been  the  subject  of  appeal  to  the  Board  of 
Revenue,  which  confirmed  it;  but  the 
grounds  of  that  appeal  which  might  have 
thrown  some  light  on  the  present  controversy 
are  not  found  in  the  record.  Mr.  Bedford's 
map  No.  4  is  by  far  the  most  scientific  of 
those  produced.  He  appears  to  have  gone 
upon  the  ground,  to  have  mapped  it,  to  have 
ascertained  what  lands  were  in  dispute 
between  the  rival  zemindars,  and  to  have 
referred  those  disputes  to  the  Collectors  of 
the  two  zillahs.  Several  parcels  of  land, 
besides  those  in  question  in  the  cause,  were 
then  in  dispute.  The  two  Collectors  went 
upon  the  spot,  and  determined  the  boundary 
wherever  it  was  disputed.  Their  investiga- 
tion was  treated  in  the  argument  as  perftmc- 
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tory,  but  their  Lordships  do  not  think  it 
deserves  that  character.  They  seem  to  have 
examined  the  ryots  on  the  ground  ;  and  as 
to  one  of  the  disputed  points  (not  however 
one  of  those  now  in  question),  they  differed 
in  opinion,  and  had  to  refer  that  case  for 
determination  to  higher  authority.  The 
remarkable  thing  is  that,  according  to  the 
concurrent  statements  of  both  Collectors,  the 
zemindar  of  Jumeera  almost  gave  up  his 
case  as  to  the  parcels  of  land  which  are  the 
subject  of  this  suit.  It  was  argued  that  the 
suit  itself  is  an  answer  to  those  statements. 
But  it  seems  to  their  Lordshivs  to  be  more 
probable  that  the  zemindar  should,  as  an 
after-thought,  have  determined  to  disavow  his 
agents,  and  try  the  chances  of  a  civil  suit, 
than  that  the  Collectors  should  have  so 
grossly  misapprehended  what  had  passed 
before  them.  The  result  of  these  proceed- 
ings was  that  the  boundary  was  fixed  by 
prolonging  the  admitted  boundary-line  of 
Dr.  Scott  to  the  north-east  as  is  shown  in 
map  No.  4.  Again,  from  the  Collector's 
report,  it  may  be  inferred  that  evidence  was 
thus  forthcoming  to  show  that  the  zemindar 
of  Bahur  Bund  was  actually  in  possession  of 
the  land  in  question.  And  this  is  confirmed 
by  the  finding  of  Mr.  Fowie  (Appendix, 
p.  1053)  ^^  ^^®  evidence  before  him  as  to  the 
anterior  possession. 

Their  Lordships  are  of  opinion  that  the 
report  of  the  Sudder  Ameen  made  13  years 
afterwards  does  not  afford  a  sufficient  answer 
to  their  thakbust  proceedings.  They  are 
not  satisfied  of  the  correctness  of  his  assump- 
tion that  the  tree  which  he  found  stand- 
ing, whether  asoodh  or  pykar,  marked  the 
northern  extremity  of  Dr.  Scott's  boundary- 
line.  It  may  have  been  merely  a  point  in 
that  line,  and  the  Revenue  Officers  may  have 
been  correct  in  prolonging  that  line  as  they 
did. 

Their  Lordships  have  not  been  insensible 
to  the  difficulty,  so  strongly   urged  by  Mr. 

Joshua  Williams  in  his  reply,  of  finding  any 
and  to  correspond  with  C  in  map  No.  i,  con- 
sistently with  map  No.  4.  But,  considering 
that  C  was  in  18 10  the  extreme  portion  of  a 
chur  surrounded  on  all  sides  by  the  Burrum- 
pootur,  they  do  not  think  that  its  disappear- 
ance in  the  course  of  half  a  century  would 
be  altogether  unaccountable.  Nor  can  they 
lay  much  stress  on  the  attempt  of  the 
respondents'  mooktear  to  identify  it  with  kaem 
land.  A  native  mooktear  is  very  apt  to 
clutch  at  a  fals^  explanation,  rather  than 


admit  his  inability  to  explain  a  circomstance 
which  seems  to  militate  against  his  case. 

On  the  whole  their  Lordships  have  come 
to   the    conclusion   that  the   report  of  tke 
Sudder  Ameen  fails  to  establish  that  the  liM 
of  the  old  Sunkosh  was  at  F  G.    Tbejdo 
not  feel  that,  in  coming  to  that  conclasioo, 
they  are  departing  from  what  has  been  bu4 
down  in  other  cases  touching  the  weight  to 
be  given  to   a   report  made  by  an  offica 
deputed  to  make  a  local  investigation,  and  stat- 
ing conclusions  drawn  from    what  he  hai 
actually  found  and  observed  on  the  groani 
Enough   has   been   said   to   show  that  tiie 
report  of  the  Sudder  Ameen  in  this  case  is 
not  exactly   of  that   character.      Bat  if  it 
were,    their    Lordships,    in    treating   it  IS 
insufficient  to  destroy  the  effect  of  the  thak*' 
bust  proceedings,  would  be  only  applying  !< 
favor  of  the  respondent  the  ratio  dtcHtnit 
which   was  applied  in  favor  of  the  appel- 
lant by   the  Sudder  Dewanny  Adawlm  il 
1847,  2'/«.,  that,  where  the  results  of 
local     investigations    are    conflicting, 
earlier  is  to  be  preferred.     The  principle 
reasonable;  since  in  the  interval  between tt 
two  investigations,  the  features  of  the  kvili 
ity    may    have  changed,  and    evidence  rf 
possession  may  have  been  lost. 

If  it  were  necessary  for  their  LorddiipSt 
dealing    with    this    voluminous    record, 
determine  affirmatively  where  the  line  of 
old  Sunkosh  was,  they  would  be  disposed  1 
prefer  the  line  P  P  to  that  of  F  G.    Boll 
is  not  necessary  for  them  to  do  this,    fti 
sufficient  for  them  to  hold  with  Mr.  Ji 
Macpherson  that  the  appellant  has  failed^ 
establish   that   F  G  was  the  true  line, ' 
evidence  on  which  a  Court  of  Justice  ougbtl 
disturb  the  possession  which  the  responc' 
has  had  of  the  lands  in  question,  certaii 
since  1852,  and  probably  for  a  much  i< 
period. 

Being  of  this  opinion,  they  will  hi 
advise   Her   Majesty  to  affirm   the  d< 
under  appeal,  and  to  dismiss   this 
with  costs. 
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The  9th  April  1873. 

Present  : 

Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
fus/ice,  and  the  Hon'ble  F.  B.  Kenap, 
HS  S.  Jackson,  J.  B.  Phear,  A.  G.  Mac- 
bherson,  W.  Markby,  F.  A.  Glover,  Dwar- 
pcaoa^b  Miller,  W.  Ainslie,  and  C.  Pontifex, 
fudges, 

f     Hindoo  Law— Widow— Unchastity. 

f  Case  No.  1870  of  1870. 

ml  Appeal  from  a  decision  passed  by 
Deputy  Commissioner  of  ^eebsagur, 
\iaied  the  rst  June  i8*jo,  reversing  a  de- 
tision  of  the  Moonsiff  of  Golaghat, 
iaied  the  24th  March  18 jo. 

rry  Kolitanee  (Defendanl),  Appellant^ 

virsus 

mee  Ram  Kolila  (Plaintiff),  Respondent. 

>o  Mohinimohun  Roy  for  Appellant. 

Kalee  Prosunno  Dutt,  Kalee 
fhun  Doss,  and  Nullit  Chunder  Sen  for 
spondent.   . 

jD  (by  Cottch,  C. J.,  Jackson,  Phear,  Macpherson, 

ay,  Aioslie,  and  Pontifex,  J  J.)  that,  under  the 

D  law,  IS  administered  in  the  Bengal  School,   a 

who  has  once  inherited  the  estate  of  her  deceased 

lod  is  not  liable  to  forfeit  that  estate  by  reason  of 

L0(by  Kemp»  Glover,  and  Miittr,]].)  contra. 

'HKdefendant(appellant),Kerry  Kolitanee, 
bg  succeeded  to  the  estate  of  her  late 
id,  one  Gendela,  who  died  without 
the  respondent  sought  to  dispossess 
and  claimed  as  being  Gendela's  cousin 
the  next  heir,  and  entitled  to  possession, 
mse  the  appellant  had  forfeited  her  right 
^main  in  the  enjoyment  of  her  husband's 
M\y  by  reason  of  her  unchastity.  The 
l^ly  Commissioner  of  Seebsagur,  revers- 
ibe  decree  of  the  first  Court,  declared 
plaintiff  to  have  established  his  claim  as 
hrto  Gendela,  and  gave  him  a  decree  for 
lisession.  The  defendant  appealed,  and  the 
1^1  coming  on  for  hearing  before  Bayley 
id  Mitter,  JJ.,  their  Lordships  referred 
t  case  to  a  Full  Bench,  by  order  of 
ference  dated  the  loth  April  1872,  with  the 
Dowing  remarks : — 

Mr,  Justice  Mitter.—''  The  first  question 
^bave  to  determine  in  this  case  is  whether, 
^er  the  Hindoo  law,  as  administered  in  the 
^al  School,  a  widow  who  has  once  sue- 
Med  to  the  estate  of  her  deceased  hus- 


band is  liable  to  forfeit  that  estate  by  rea- 
son of  unchastity. 

''  In  order  to  arrive  at  a  satisfactory  solution 
of  this  question,  we  thought  it  proper  to  con- 
sult some  learned  Pundits  in  Court ;  and  we, 
accordingly,  summoned  Pundit  Issur  Chun- 
der Vidyasagur,  Pundit  Mohesh  Chunder 
Nyaruttna,  Officiating  Principal  of  the  Cal- 
cutta Sanscril  College,  Pundit  Bharul  Chun- 
der Shiromony,  Professor  of  Hindoo  Law  in 
the  said  institution,  and  Pundit  Tara  Nath 
Turkobachusputee,  Professor  of  Grammar 
and  Rhetoric  in  the  same.  Pundit  Issur 
Chunder  Vidyasagur,  however,  could  not 
attend  on  account  of  ill  health.  The  other 
three  Pundits  appeared  and  orally  stated 
unanimously  that  the  question  under  our 
consideration  ought  to  be  answered  in  the 
affirmative,  each  giving  his  separate  opinion 
and  the  authority  on  which  it  rested  also 
orally. 

**  In  this  opinion  we  entirely  concur.  All 
the  ancient  rishis  or  sages,  whose  works 
are  recognized  as  authorities  in  the  different 
schools  of  Hindoo  law  current  in  the  coun- 
try, appear  to  be  unanimous  in  holding  thaf 
an  act  of  unchastity  is  one  of  the  gravest 
delinquencies  of  which  a  woman  can  be 
guilty;  and  hence  it  is  that  we  find  in  th^ 
Hindoo  Shastras  so  many  stringent  provisions 
for  its  prevention :  — 

*•  *  Day  and  night '  (says  Menu)  *  must 
I  women  be  held  by  their  protectors  in  a  state  of 
dependence ;  even  in  lawful  and  innocent 
recreations,  being  too  much  addicted  to  them, 
they  must  be  kept  by  their  protectors  under 
their  own  (dominion.), — (Colebrooke's  Digest, 
Lon.  Ed.,  vol.  ii.,  p^  379.) 

"  *  Through  independence  '  (says  Nareda) 
*  even  women  of  noble  families  would  swerve 
from  their  duty.  Hence  the  Lord  of  created 
beings  has  established  their  perpetual 
dependence.' — (Colebrooke's  Digest,  vol.^ii., 
p.  380.) 

"  *  Let  her  father '  (says  Yajnavalkya)  *  guard 
a  maiden,  let  her  husband  guard  a  married 
woman.  But  let  her  son  guard  her  in  age, 
or,  on  failjire  of  these,  let  her  kinsmen  pro- 
tect her.  In  no  instance  is  the  independence 
of  women  allowed.'— (Colebrooke's  Digest, 
vol.  ii.,  p.  381.) 

"'Women'  (says  Menu  again)  'must  above 
all  be  restrained  from  the  smallest  illicit  gra- 
tification; for,  not  being  thus  restrained, 
they  bring  sorrow  on  both  families.  Let 
husbands  consider  this  as  the  supreme  law 
ordained  for  all  classes ;  and  let  them,  how 
weak  soever,  keep  their  wives  under  lawful 
restrictions.    For  he  who  preserves  his  mit 


36^ 


Cioil 


THX  W£SKLT   RKPOKTBR. 


Rulings.  [VoL  XII 


from  vice  preserves  his  ot¥spring  from  suspi- 
cion of  bastardy,  his  ancient  usages  from 
neglect,  his  family  from  disgrace,  himself 
from  anguish,  and  his  duty  from  violation.' — 
(Colebrooke's  Digest,  vol.  ii.,  p.  382.) 

"'A  woman'  (says  Vrihaspatti)  *  must  be 
carefully  guarded  by  her  mother-in-law  and 
other  venerable  matrons.' — (Colebrooke's 
Digest,  vol.  ii.,  p.  384.) 

" '  If  the  husband's  family  be  extinct '  (says 
Nareda  again),  'or  the  kinsman  be  unmanly  or 
destitute  of  means  to  support  her,  or  if  there 
be  no  sapindas,  a  kinsman  on  the  father's 
side  shall  have  authority  over  the  woman, 
fiat,  if  the  kindred  on  both  sides  fail,  the 
king  is  considered  as  the  protector  of  the 
woman ;  he  shall  guard  her,  and  shall  chastise 
her  if  led  aw.ay  from  the  path  of  virtue.' — 
(Colebrooke'i  Digest,  vol.  ii.,  p.  384) 

" '  Therefore,  guard  wives'  (says  Paithinusi) 
*  lest  mixed  classes  should  spring  from  them.' 
—(Colebrooke's  Digest,  vol.  ii.,  p.  383.) 

"  <  By  violating  their  obligation  of  fidelity 
to  one  only  husband '  (says  Harita),  *  and  by 
receiving  the  embraces  of  a  stranger,  vicious 
women  confound  families,  for  a  son  begotten 
by  an  adulterer  while  the  husband  is  alive  is  a 
cunday  or,  after  his  death,  ?igolaca  ;  therefore 
let  the  husband  guard  his  wife  from  the 
assaults  of  lust.  If  she  be  lost  through  vice, 
the  honor  of  the  family  is  forfeited ;  if  that 
be  lost,  the  pure  succession  of  progeny  is 
lost;  through  that  loss  the  sacraments  of 
duties  and  of  manes  are  destroyed  ;  those  sa- 
craments being  destroyed,  duty  falls;  duty 
failing,  the  husband's  soul  is  lose ;  and  his  soul 
being  lost,  everything  is  lost.' — (Colebrooke's 
Digest,  vol.  ii.,  p.  381.) 

**  Whether  the  texts  above  referred  to,  so  far 
as  they  relate  to  the  dependence  of  women,  are 
as  liberal  as  they  ought  to  have  been,  and 
whether  the  Courts  of  Justice  in  the  country, 
constituted  as  they  are  at  present,  are  bound 
to  carry  them  out  in  their  integrity,  are  ques- 
tions which  we  need  not  pause  to  discuss. 
It  is  sufficient  for  the  purposes  of  our  deci- 
sion to  say  that  they  are  in  full  unison  with 
the  feelings  of  the  Hindoo  community  in 
general,  and  that  the  social  status  and  pri- 
vileges of  Hindoo  women  are  still  ordinarily 
determined  and  regulated  by  them. 

"  But  be  this  as  it  may,  there  can  be  no  doubt 
whatever  that  those  texts  are  eminently 
fitted  to  give  us  a  clear  idea  of  the  general 
spirit  of  the  Hindoo  law  so  far  as  it  relates  to 
the  question  of  chastity  in  Hindoo  women ; 
and  we  are  therdore  justified  in  referring  to 
them  as  a  valuable  guide  in  the  present  dis- 
cussloHi  which  is  intimately  connected  with 


that  question.     Such  a  course  of  procedure 
is   fully  warranted  by  the  decision  of  the 
Privy   Council   reported    in    p.    173  of  Ihc 
nth   vol.   of   Moore's   Rep.*     One  of  tbe 
questions  raised  in  that  case  was  whether, 
under  the  Hindoo  law  as  administered  in  the, 
Benares   School,    property   inherited  by  a 
woman  becomes  her  stridhun^  and  a  passage 
of  the  Mitakshara,  the  highest  authority  re- 
cognized in  that  school,  directly  supporting' 
the  affirmative  of  this  proposition,  was  strong-  ' 
ly  relied  upon  in  the  course  of  the  argument.  1 
But  their  Lordships  declined  to  act  upon 
that  passage ;  and  one  of  the  reasons  asagn- 
ed   by  them   was  that   it   was   inconsisteflt  i 
with  the  general  spirit  of  the   Hindoo  law  as 
shown  by  the  numerous  texts  declaring  t 
perpetual  dependence  of  women. 

"  With  these  preliminary  observations  leti 
proceed  now  to  the  direct  examination  of  tUj 
question  we  have  to  deal  with  in  the  pi 
case. 

"  We  think  it  scarcely  necessary  to  rei 
that  the  estate  of  a  widow  under  the  Hii 
law  is  one  of  a  very  peculiar  character, 
compare   it  with  a  life-estate,  or  with 
other    estate    known    to  the   English 
would  be  to  misunderstand  its  natare 
pletely ;  and  if  authoriiy  is  needed  10  sap] 
this  proposition,  we  have  only  to  refer  to 
remarks  made  by  the  Privy  Council  in 
case  reported  in  p.   550,  Moore,   vol.  viji,j 
It    is   true  that   the   widow   is   allowed 
succeed  to  the  estate  of  her  deceased  has 
as  his  heiress-at-law ;  and  it  is  also  true 
she  is  allowed  to  represent  that  estate  fi 
so  long  as  her  right  to  hold  it  continues^ 
exist.     But  her  dominion  over  it  is  rigoi 
confined  within  certain  defined  limits,  be] 
which  she  has  no  power  to  go ;   nor  is 
allowed  to  descend  to  her  heirs  after  her  d< 
As  '  half  the  bodv '  of  her  deceased  hai 
she  takes  his  property  in  default  of  male  ii 
but  being  not  more  than  half,  her  power 
deal    with   it   is   anything   but  that   of 
owner  in  the  true  sense  of  the  term. 

"  Indeed,  according  to  the  true  iheoiy 
the  Hindoo  law,  she  is  nothing  more  than 
trustee  for  her  life  for  the  soul  of  her  <i< 
husband,  if  we  may  use  the  expression. 

"  *  For  women  the  property  of  their 
bands  *  (says  Vyasa)  *  is  intended  only  for 
let  them  not  make  waste  of  it  on 
account.' 

*  Mussamut  Thakoor  Deyhee  v$.  Rai  Balulc 
W.  R.  (P.  C.)  3- 

t  The  Collector  of  Masulipatam  «5.  Cavaly  Vi 
Narraihapah,  2  W.  R.  (P.  C.)  61. 
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"In  commenting  upon  this  passage  the 
author  of  the  Dayabhaga  says  :  (Colebrooke's 
Davabhaga,  p.  182,  ch.  xi.,  s.  i,  v.  61) 
PEven  use  should  not  be  by  wearing 
Jelicate  apparel  and  similar  luxuries.  But, 
|foce  a  widow  benefits  her  husband  by  the 
^servalion  of  her  person,  the  use  of  property 
lafficient  for  that  purpose  is  authorized.  In 
pie  manner,  since  the  benefit  of  her  husband 
^  to  be  consulted,  even  a  gift  or  other  aliena- 

Ki  is  permitted  for  the  cothpletion  of  his 
eral  rites/  Accordingly  the  author  says  : 
pLet  not  women  make  waste.'  Here  *  waste  ' 
pttends  expenditure  not  useful  to  the  owner 
Jithe  property. 

I  "  It  is  clear  from  this  passage  that  every  use 
le  by  a  Hindoo  widow  of  the  estate  inherit- 
by    her    from   her  deceased  husband, 
kich  is  not  conducive  to  his  spiritual  wel- 
?,  is,  under  the  Hindoo  law  current  in  the 
igal  School,  an  unauthorized  act  of  waste  ; 
the  acknowledged  founder  of  that  school 
to  the  length  of  declaring  that  she  is 
wed  to  use  that  estate  for  the  purposes  of 
maintenance,  not  because  she  has  any 
^pendent  right  to  do  so,  but  because,  by 
Irving  her  person,  she  confers  a  benefit 
his  departed  spirit.     If  this  is  not  the 
picture  of  the  trustee-character  of  the 
>v,  it  is  difficult  to  make  out  what  trust- 
lip  means. 
''It  should  not  be  supposed  that  the  above 
^visions  were  intended  by  their  framers  to 
as   mere  moral  precepts   which   the 
iw  is  at  liberty  to  obey  or  to  disobey  at 
pleasure.     On  the  contrary,  the  utmost 
^utioQ  appears  to  have  been  taken  by 
to  secure  their  strict  enforcement.     We 
already  shown  that,  according  to  the 
idoo  law,  women  are  deemed  to.be  never 
for  independence,    and   the   widow   in 
lession  of  her  husband's  estate  is  no  excep- 
to  the  general  rule. 
^  When  the  husband  is  dead'  (says  Nareda), 
kin  are  the  guardians  of  his  childless 
>w.     In    the   disposal   of   the   property 
care  of  her  person,  as  well  as  in  her 
itenance,  they  have  full  power.' 
The  authority  of  this  text  is  distinctly 
Dgnized  in  the  Dayabhaga,  which  says : — 
[*ln  the   disposal  of  property  by  gift  or 
twise,  she  is  subject  to  the  control  of  her 
sand's  family  after  his  decease  and  in 
init  of  sons.' — (Dayabhaga,  v.  64,  s.  i, 
Fxi.) 

jT  In  order  to  complete  this  part  of  the  argu- 

let  us  pause  for  a  moment  to  compare 

widow's  estate  with  that  of  a  male  heir 

tr  the  Hindoo  law.    It  is  true  that,  in  the 
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latter  case  also;  the  spiritual  welfare  of  the 
deceased  proprietor  is  the  only  test  resorted 
to  for  determining  the  right  of  succession, 
but,  after  the  claimant  is  once  found  compe^ 
tent  to  satisfy  the  requirements  of  that  test, 
the  property  is  absolutely  made  over  to  him 
as  his  own  in  the  fullest  sense  of  the  term. 
No  effective  restriction  whatever  is  put  np)on 
his  right  of  enjoyment,  and  the  estate  is 
allowed  after  his  death  to  descend  to  his 
heirs,  and  not  to  those  of  the  original  owner. 
The  only  exception  to  this  rule  is  to  be 
found  in  the  case  of  ancestral  property  under 
the  law  current  in  the  Benares  School,  but 
the  principle  upon  which  that  exception  is 
based  has  nothing  whatever  to  do  with  the; 
present  discussion. 

**  Nor  is  it  necessary  to  go  very  far,  in  orde? 
to  find  out  the  reason  of  this  distinction 
between  male  and  female  heirs.  Women  arQ 
incapacitated  by  their  sex  from  performing 
the  ceremony  of  purvana  shrad,  which 
constitutes,  as  it  were,  the  very  corner-stone 
of  the  Hindoo  Liw  of  Inheritance ;  and 
hence  it  is  that  we  meet  with  a  general  tenr 
dency  in  that  law'  to  exclude  them  from 
the  category  of  heirs.  In  the  few  cases  in 
which  women  are  allowed  to  succeed,  they  are 
allowed  to  do  so  upon  the  authority  of  special 
texts,  and  not  upon  the  general  principle  by 
which  the  Law  of  Inheritance  is  regulated. 
'  Accordingly,'  says  the  author  of  the  Daya- 
bhaga (s.  6,  ch.  xi.,  v.  1 1),  *  Bondhayana, 
after  premising,  *A  woman  is  entitled  not 
to  the  heritage,  for  females,  and  persons 
deficient  in  an  organ  of  sense  or  member?, 
are  deemed  incapable  to  inherit.'  The  con- 
struction of  this  passage  is,  '  a  woman  is 
not  entitled  to  the  heritage,'  but  the  succes- 
sion of  the  widow  and  of  certain  others 
(mother,  daughter,  &c.)  takes  effect  under 
express  passages  without  contradiction  to 
the  maxim. 

**  The  case  of  the  widow  affords  a  curious 
illustration  of  the  tendency  above  referred 
to.  So  far  as  the  original  writers  on  Hindoo 
law  are  concerned,  it  appears  that  they  were 
by  no  means  unanimous  in  recognizing  her 
right  of  succession,  as  may  be  seen  from  the 
numerous  contradictory  texts  quoted  on  the 
subject  both  in  the  Mitakshara  and  in  the 
Dayabhaga ;  and,  indeed,  if  we  were  to  guide 
ourselves  solely  and  exclusively  by  those 
texts,  it  would  have  been  extremely  difficult 
for  us  to  come  to  any  satisfactory  solution  of 
the  question  one  way  or  the  other.  Among 
the  commentators  the  author  of  the  Mitak- 
shara is  of  opinion  that  the  widow  is  entitled 
to  inherit  only  when  the  family  is  separate. 
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The  author  of  the  Dayabhaga  repudiates 
the  distinction  between  joint  and  separate 
family,  but  he  also  is  obliged  to  admit  that 
she  takes  under  the  authority  of  special 
texts,  and  that  it  is  by  those  texts  that  the 
nature  and  extent  of  her  right  are  to  be  deter- 
mined and  regulated. 

"  It  should  not  be  supposed  that  the  above 
view  of  Hindoo  widow's  estate  is  opposed  to 
the  Full  Bench  decision  reported  in  p.  165  of 
the  Special  Number  of  the  Weekly  Reporter, 
in  which  it  was  held  that  a  widow  is  com- 
petent to  sell  her  so-called  life-interest  in 
the  property  left  by  her  husband.  We  do 
not  wish  to  express  any  opinion  as  to  the 
correctness  or  otherwise  of  this  decision.  It 
might  possibly  be  supported  upon  the  ground 
that  such  a  sale  is  nothing  more  than  mere 
anticiptition  of  the  proceeds  which  the  widow 
could  have  realized  from  the  estate  if  she  had 
kept  it  in  her  own  possession.  But  there  is 
nothing  in  that  decision  to  support  the  con- 
tention that  the  proceeds  thus  anticipated  can 
be  used  by  her  for  any  purpose  not  author- 
ized by  the  Hindoo  law,  that  is  to  say,  for 
any  purpose  not  conducive  to  the  spiritual 
welfareof  her  deceased  husband.  The  Hindoo 
law,  it  should  be  observed,  does  not,  at  least 
In  Bengal,  recognize  any  distinction  between 
the  moveable  and  the  immoveable  portions  of 
the  estate,  nor  does  it  recognize  any  distinc- 
tion between  the  corpus  of  that  estate  and 
its  profits.  That  these  profits  do  not  become 
her  stridhuHy  or  peculiar  property,  in  any 
sense  of  the  term,  is  manifest  from  the  fact 
that  their  residue,  which  remains  after  her 
enjoyment  of  the  estate,  is  allowed  to  go  to 
the  heirs  of  her  husband,  and  not  to  those  of 
her  stridhun,  *  Therefore, '  says  the  author 
of  the  Dayabhaga  (s.  i,  ch.  xi.,  v.  59),  '  those 
persons  who  are  exhibited  in  a  passage  above, 
cited  as  the  next  heirs  on  the  failure  of  prior 
claimants,  shall,  in  like  manner  as  they  would 
have  succeeded  if  the  widow's  right  had  never 
.  taken  effect,  equally  succeed  to  the  residue 
of  the  estate  remaining  after  her  use  of  it, 
upon  the  demise  of  the  widow  in  whom  the 
succession  had  vested.  At  such  time  when 
the  widow  dies,  or  her  right  ceases,  the 
succession  of  daughter,  and  the  rest,  is 
proper.'  Every  expenditure  incurred  by  a 
Hindoo  widow  which  is  not  beneficial  to  the 
deceased  owner  is,  as  we  have  already 
shown,  an  unauthorized  act  of  waste  wiihin 
the  definition  of  that  term  as  given  in  the 
Dayabhaga;  and  the  word  'use'  in  the 
above  passage  puts  it  beyond  all  doubt  that 
the  rule  is  just  as  much  applicable  to  the 
increment  of  the  estate  as  it  is  to  the  corpus 


of  it.  As  for  the  tibsence  of  any  distindioa 
between  the  moveable  and  the  immoveable 
portions  of  the  estate,  we  have  only  to  refer 
to  the  decision  of  tlie  Privy  Council  reported 
in  p.  487,  Moore  11.  •  That  decistoa  vas 
I  passed,  it  is  true,  with  special  reference  Hi 
the  Hindoo  law  administered  in  the  Benares 
School,  but  it  may  easily  be  shown  upoa 
precisely  similar  grounds  that  the  same  rule 
holds  good  in  Bengal  also.  See  also  tbtj 
case  of  Kasheenath  Bysack  vs.  Horosoonderee 
Dossee,  f  which  was  a  Bengal  case. 

'*  Suppose,  for  instance,  that  a  widow 
her  so-called   life-interest  in  her  hasbandU 
properly  for.  a  lakh  of  rupees,  the  sale  may 
allowed  to  stand  on  the  authority  of  the  F( 
Bench  Ruling  in  question.     But  can  it 
contended  that  she  would  be  entitled  to 
this  lakh  of  rupees  in  any  manner  she  thrni 
proper,  or  that  the  male  heirs  of  her  host 
who  have  *  full  power  over  her  in  the 
posal  of  her  property,  in   the   case  of 
person,  and  in  her  maintenance,'  under 
express  provisions  of  the  Hindoo  law, 
not  be  competent  to  lake  any  legal  steps 
restrain  her  from  *  wasting'  the  amount 
may  well  be  that  the  Courts  of  Justice  in' 
country,  constituted  as  ihey  are  at  pi 
are  not  in  a  position  to  compel  a  Hin< 
widow  to  use  her  husband's  property  for 
benefit  of  his  soul,  although  we  are  far 
saying  that  a  Hindoo  King  would  not 
been  bound  to  do  so  to  the  fullest  extcj 
he  being  expressly  required  by  the  Hin« 
Shastras  to  act  as  her  guardian,  and  tochas 
her  if  led  away  from  the  path  of  virtue,  asi 
be  seen  from  one  of  the  texis  already  quote 
us.  But  those  Courts  are  bound tointerfei 
cases  of  waste,  and  it  is  in  obedience  to 
general  obligation  that  so  many  suits,  instil 
ed  by  reversioners  to  set  aside  acts  of  wa 
committed  by  widows,  have  been,  and 
still  being,  entertained  by  them.     Snp| 
then,  that    a   reversioner  brings  an  a< 
upon  the  ground  that  the  widow  is  al 
spend  a  large  sum  of  money  derived  by 
from  the  profits  of  the  estate  for  a  paj 
not  authorized  by  law,  and  suppose  thai 
prayer  is  that  an  injunction  should  be  h 
commanding  her  not  to  spend  it  for  that 
pose,  can  the  Court  refuse  to  grant  the 
junction,    if   the    ground   upon   which  ii 
asked  for  is  made  out  1     This  question,^ 
apprehend,  must  be  answered   in  the 


*  Bhugfwan  Deen  Dobey  vs.  Myna  Bibee,  11 
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as  if  the  threatened  waste  had  related 
B  portion  of  the  corpus  of  the  estate, 
we  are  prepared  to  hold  that,  although 
bound  to  administer  the  Hindoo  law 
the  widow  claims  to  succeed  to  the  pro- 
of her  deceased  husband,  we  are  not 
knd  CO  administer  that  law  when  the  dis- 
Wt  is  as  to  the  nature  of  her  right  and  the 
I  she  is  entitled  to  make  of  it.  We  are 
lire  that  it  has  been  held  in  some  cases  that 
^widow  is  not  under  any  legal  obligation  to 
|jder  accounts  to  the  reversioner.  We  do 
wish  to  express  any  opinion  about  the  cor- 
ess  of  these  decisions  one  way  or  the 
It  may  even  be  granted  for  the  sake 
.argument  that  the  widow  is  not  bound 
ake  good  to  the  estate  any  sums  already 
pent  by  her.  But  there  is  no  authority 
y  kind  on  the  strength  of  which  it  can 
id  that  she  is  the  absolute  mistress  of 
proceeds  of  that  estate,  or  that  the  re- 
ioner  is  not  entitled  to  take  any  legal 
in  order  to  prevent  her  from  using 
proceeds  for  a  purpose  other  than  that 
ioned  by  the  Hmdoo  law. 
I^Such  then  being  the  nature  of  the  estate 
ited  by  a  Hindoo  widow,  every  act  done 
,  the  effect  of  which  is  to  incapacitate 
cm  using  that  estate  for  the  only  pur- 
for  which  she  is  eniitled  to  use  it, 
es  as  a  cause  of  forfeiture.  The 
on  is,  therefore,  reduced  to  this,  is  un- 
ity an  act  of  this  description  ?  Looking 
IS  question  from  a  purely  Hindoo  point 
lew,  we  feel  no  hesitation  in  saying  that 
answer  to  it  ought  to  be  in  the  affirma- 

*  Women,'  says  Menu,  the  highest  and 
respected  of  all  the  Hindoo  legislators, 
ive  no  business  with  the  text  of  the 
;  thus  is  the  law  fully  settled.  Hav- 
therefore,  no  evidence  of  law,  and  no 
ledge  of  expiatory  texts,  sinful  women 
tas  foul  as  falsehood  itself.  This  is  a 
|d  rule.'  " — (Colebrooke's  Digest,  vol.  ii., 

&90.) 
The  following  passage  of  Vyasa,  however, 
;h  is  cited  by  Rughoonunduna  (one  of 
acknowledged  authorities  in  the  Bengal 
1),  in  connection  with  this  very  subject, 
^  which  will  be  more  specifically  referred 
Sm  a  subsequent  part  of  our  judgment,  is 
U  more  explicit  on  the  point : — 
^*0h  Arundhutil  gifts,  fastings,  religi- 
^  and    other   good   acts   of   an    unchaste 

Ean  are  vain ;  their  religious  merits,  also 
ess  beauty,  are  fruitless.  Those  wicked 
hnen,  who,  by  the  commission  of  adultery, 
'^ive  their  husbands,  lose  from  that  time 


the  fruits  of  religious  acts,  and  are  doomed 
to  hell/ 

''It  is  clear,  therefore,  that  an  unchaste 
woman,  not  onlv  causes  *  the  loss  of  her 
husband's  soul,'  but  she  is  totally  incompe* 
tent  to  redeem  it  afterwards,  inasmuch  as 
every  act  done  by  her  subsequent  to  the  loss 
of  her  chastity  must  be  necessarily  destitute 
of  ail  religious  efficacy  whatever.  How 
then  can  it  be  contended  that  such  a  person 
is  entitled  to  retain  possession  of  her  hus* 
band's  estate,  when  she  has,  by  her  own  act, 
reduced  herself  to  a  condition  which  renders 
her  absolutely  unfit  to  use  that  estate  for  the 
only  purpose  for  which  it  was  made  over  to 
her.  As  half  the  body  of  her  deceased  hus- 
band, she  took  it  as  a  trustee  for  the  benefit  of 
his  soul ;  but  if  she  is  no  longer  in  a  position 
to  fulfil  her  duiies  as  such  trustee,  the  trust- 
property  must  be  taken  away  from  her  as  a 
matter  of  course. 

''  Nor  is  the  above  conclusion  wanting  an 
express  authority  to  support  it. 

''  That  an  unchaste  widow  has  no  right  to 
succeed  to  the  estate  of  her  deceased  hus- 
band is,  we  believe,  a  proposition  of  Hindoo 
law  beyond  all  dispute.  The  Mitaksfaara, 
which  is  respected  as  a  very  high  authority 
more  or  less  in  every  part  of  Hindoostaa, 
expressly  lays  down  : — 

'  Therefore,  it  is  a  settled  rule  that  a 
wedded  wife  being  chaste  takes  the  whole 
estate  of  a  man,  who,  being  separated  from 
his  CO  heirs,  and  not  subsequently  re-united 
with  them,  dies,  leaving  no  male  issue.' — 
(Colebrooke's  Mitakshara,  ch.  ii.,  s.  i,  v. 
39.)  The  discussion  in  v.  18  is  signifi- 
cant. In  that  verse  the  author  repudiates 
the  claim  of  a  widow  who  is  appointed  to 
raise  up  issue  for  her  husband,  and  he 
bases  his  opinion  on  a  text  of  Bridha  Menu, 
which  expressly  declares,  that  a  chaste  widow 
alone  is  entitled  to  succeed.  It  is  worthy 
of  remark  that  a  mere  appointment  to  raise 
up  issue  cannot,  in  the  absence  of  anything 
done  by  the  widow  in  pursuance  of  that 
appointment,  affect  her  chastity  in  any  man- 
ner whatever,  and  yet  the  bare  likelihood  of 
her  keepinjg  such  an  appointment,  and  thereby 
losing  her  chastity,  is  considered  as  a  suffi- 
cient ground  for  her  disinherison.  It  is 
clear,  therefore,  that,  in  the  opinion  of  the 
author  of  the  Mitakshara,  the  widow,  who 
is  to  succeed  to  the  estate  of  her  deceased 
husband,  must  remain  under  a  perpetual 
obligation  to  preserve  her  chastity ;  and  thid 
inference  is  not  only  confirmed  by  the  very 
wording  of  the  text  of  Bridha  Menu  upon 
which  be  relies,  bat  also  by  vv.  37  and  381 
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in  which  he  says  that  '  the  widow  who  is 
suspected  of  incontinence  must'  be  excluded, 
and  that  she  who  is  not  supposed  likely  to 
be  guilty  of  that  offence  is  alone  entitled  to 
take  the  wealth  of  her  deceased  husband. 

"  It  is  true  that  there  is  no  special  discus- 
sion on  this  point  in  the  Dayabhaga,  but  the 
reason  of  this  omission  is  obvious.  The 
authority  of  the  Mitakshara,  it  should  be 
remembered,  was  at  one  time  supreme  even 
in  Bengal,  and  as  the  author  of  the  Daya- 
bhaga  did  not  intend  to  dispute  the  correct- 
ness of  all  the  propositions  laid  down  in  that 
treatise,  we  need  not  be  at  all  surprized  at 
his  silence  in  regard  to  some  of  them.  It  is 
for  this  reason  that  the  Mitakshara  is  still 
regarded  in  the  Bengal  School  as  a  very  high 
authority  on  all  questions,  in  respect  of  which 
there  is  no  express  conflict  between  it  and 
the  works  prevalent  in  that  school,  as  may  be 
seen  from  the  remarks  made  by  the  Privy 
Council  in  the  case  already  referred  to. 

'*  But  be  this  as  it  may,  it  seems  to  be  clear, 
upon  the  authority  of  the  very  texts  relied 
upon  by  the  author  of  the  Dayabhaga  in 
order  to  establish  the  widow's  right  of  suc- 
cession, that  both  the  accrual  and  the  continu- 
ance of  that  right  are  absolutely  dependent 
upon  the  preservation  of  her  chastity.  The 
very  first  text  quoted  by  him  is  one  from 
Vrihaspatti,  which  says  :^ 
•  '  In  scripture  and  in  the  Code  of  Law,  as 
well  as  in  popular  practice,  a  wife  is  deemed 
by  the  wise  as  half  the  body  of  her  husband, 
equally  sharing  with  him  the  fruits  of  pure 
and  impure  acts.  Of  him  whose  wife  is  not 
deceased  half  the  body  survives.  How  then 
should  another  take  his  property  when  half 
his  person  is  alive.  Let  the  wife  of  a 
deceased  man,  who  left  no  issue,  take  his 
share  notwithstanding  kinsman,  a  father,  a 
mother,  or  uterine  brother  be  present.  Dying 
before  her  husband,  a  virtuous  wife  partakes 
of  his  consecrated  fire  ;  or,  if  her  husband  die 
before  her,  she  shares  his  wealth — this  is 
primeval  law.  Having  taken  his  moveable 
and  immoveable  property,  the  precious  and 
the  base  metals,  the  grains,  the  liquids,  and 
the  clothes,  let  her  duly  offer  his  monthly, 
half-yearly,  and  other  funeral  repasts.  With 
presents  to  his  manes,  and  by  pious  liberality, 
let  her  honor  the  paternal  uncle  of  her  hus- 
band, &c.' — (Dayabhaga,  ch.  xi.,  s.  i,  v.   2.) 

"  The  word  virtuous  in  the  above  passage 
Is  a  mistranslation.  The  original  contains 
two  words,  *potibrota'  and  'shadhee;'  the 
former  meaning,  devoted  to  the  broito  or 
ceremony  of  promoting  the  happiness  of  her 
husband ;  the  latter,  chaste. 


*'  According  to  this  text  it  is  clear  that  it  is 
the  chaste  widow  alone  who  is  competent  to 
perform  the  religious  and  other  acts  cooda- 
cive  to  the  spiritual  welfare  of  her  husband, 
and,  therefore,  entitled  to  succeed  to  fait 
estate  after  his  death  in  default  of  male  issne. 
It  is  the  chaste*  and  not  the  unchaste,  wife 
who  is  regarded  '  in  the  Hindoo  Scriptures  m 
the  Code  of  Hindoo  Law,'  and  in  the  popolat 
practice  prevailing  among  the  Hindoos,  2s 
half  the  body  of  her  husband,  and  it  is  sbe» 
and  she  alone,  who  is  entitled  to  partake  of 
his  consecrated  fire,  to  o^er  his  mocthlfjj 
half-yearly,  and  other  funeral  repasts,  as 
as  to  do  those  pious  acts  of  liberality  Thidi 
are  necessary  for  the  salvation  of  his 
An  unchaste  woman  is  even  as  a  corpse,  fof 
every  act  done  by  her  is,  in  the  eye  of  tkl 
Hindoo  law,  absolutely  null  and  void,  so  b| 
as  religious  efficacy  is  concerned ;  and 
might  here  refer  to  the  case  of  Shyam 
Dutt  pj.  Sadhoomony  Dassee,  repoi 
in  p.  362  of  the  5lh  B.  L.  R.,  in  w 
it  was  expressly  held  that  an  adoi 
made  by  an  unchaste  widow  is  in 
notwithstanding  that  it  was  made  in  p 
ance  of  a  permission  given  to  her  bj 
husband. 

**  The  next  text  to  which  we  wish  to 
is  that  of  Bridha  Menu,  which  says  :-— 

'The  widow  of  a  childless  man  kee 
unsullied  her  husband's  bed,  and  pe 
ing  in  religious  observances,  shall  present 
funeral  oblation,  and  obtain  his  entire  si 
—(Dayabhaga,  ch.  xi.,  s.  1,  v.  7.) 

*•  Who  Bridha  Menu  was,  or  whether  he 
a  real  or  a  fictitious  personage,  it  is  need 
for  us  to  inquire.     It  is  sufficient  to  say 
the  above  passage  is  recognized  by  the  a 
of  the  Dayabhaga  as  one  of  the  tests 
which   the   widow's   right  of   succession 
based ;  and  that  it  shows  beyond  the 
lity  of  a  doubt  that  the  preservation  of 
chastity    is    a    condition    precedent  to 
widow's  capability  to  offer  oblations  to 
deceased  husband,   and,   therefore,  to 
right  to  take  his  estate. 

"  The  third  text  is  one  of  Vvasa.  It  savs 
'After  the  death  of  her  husband,  let 
virtuous  widow  observe  strictly  the  duty 
continence ;   and   let    her    daily,    after 
purification  of  the  bath,  present  water 
the  joined  palms  of  her  hands  to  the  mi 
of  her  husband.     Let  her  day  by  day 
form  with  devotion  the  worship  of  the 
and  specially  the  adoration  of  Vishnu, 
tising  constant  abstemiousness.     She 
give  alms  to  the  chief  of  the  venerable 
^  increase  of  holiness,  and  keep  ibe  vai* 
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which  are  commanded  by  sacred  ordi- 
:e8.    A  woman,  who  is  assiduous  in  the 

formance  of  duty,  conveys  her  husband. 
;h  abiding  in  another  world,  and  herself 
region  of  bliss.' — (Dayabhaga,  ch.  xi., 

U  V.  43) 

This  is  the  path  of  duty  which  the  widow 
jjoined  to  follow  throughout  her  life,  and 
only  by  steadily  persevering  in  that  path 
she  can  promote  the  spiritual  welfare  of 
Khasband.  It  is  to  be  borne  in  mind  that 
capacity  to  promote  such  welfare  arises 
on  the  date  of  her  widowhood,  and  not 

J,  as  may  be  seen  from  v.  43  of 
^ch.  xi.  of  Colebrooke's  Dayabhaga,  and  it 

the  purpose  of  enabling  her  to  secure 
attainment  of  this  object,  as  well  as  for 
ler  to  which  we  shall  presently  refer, 
his  estate  is  made  over  to  her.     Accord- 

the  author  of  the  Dayabhaga,  after 
ig  the  text  of  Vyasa  above  quoted,  says  : 
:e    by    this    and    other   passages    the 

rescues    her    husband  from   hell,  and 

a  woman  doing  improper  acts  through 

pence  causes  her  husband  to  fall  into  a 

to     of    horror,     therefore     the    wealth 

Iving  upon  her  is  for  the  benefit  of  the 

Consequently,  the  wife's  succession 

)er.' — (Dayabhaga,  ch.  xi ,  s.  i,  v.  44  ) 

lit  will   be  seen  that  the  author  of  the 

ibbaga  repeatedly  calls  the  deceased 
>and  the  owner  of  the  estate,  notwith- 

ling  the  widow's  succession,  she  beipg  in 

^ssion  of  it  merely  as  half  his  body,  and 
ly  for  hiis  benefit.  It  is  clear,  therefore,  that 

rding  to  the  author  of  the  Dayabhaga 
are  two  reason^  for  allowing  the  widow 

;ceed  to  the  estate  of  her  deceased  hus- 

I,  namely,  firsf,  because  she  can  rescue 
Aroxa  hell  by  living  in  the  mode  prescribed 

le  Hindoo  Shasiras ;  and,  secondly,  be- 
she  might  cause  his  soul  to  fall  into 

pon  of  torment  by  doing  improper  acts 
mgb  indigence.  Both  these  reasons,  how- 
r,  pre-suppose  the  *  strictest  observance 
her  of  the  duty  of  continence,'  and  it  is 
;this  reason  that  such  observance  has  been 

forward  by  Vyasa  as  the  very  first 
^ition  which  she  must  satisfy  in  order  to 

the  requirements  of  her  position.. 

The  last  text  we  wish  to  refer  to  is  one 
Ltayana  cited  in  the  following  passage 
ic  Dayabhaga: — 

**Bat  the  wife  must  enjoy  her  husband's 
iite ;  she  is  not  entitled  to  make  a  gift  or 
Rlgage  or  sale  of  it.'  Thus  Catayana 
'Let  the    childless   widow  keeping 


unsullied  the  bed  of  her  lord,  and  abiding 
with  her  venerable  protector,  enjoy  with 
moderation,  the  property  after  his  death.' 
(Dayabhaga,  ch.  xi.,  s.  i,  v.  56.) 

"  This  passage  shows  clearly  not  only  that 
the  widow's  right  is  a  msre  right  of  enjoy- 
ment, the  word  'enjoyment'  being  under- 
stood in  the  sense  explained  above,  but  that 
the  exercise  of  that  right  is  absolutely 
dependent  on  her  *  keeping  unsullied  the 
bed  of  her  lord.'  The  participial  form 
of  the  word  keeping,  /.  e.,  continually  pre- 
serving, which  is  also  the  form  used  in  the 
original  (nf<1t^f^,)  Paluyunlee,  proves 
conclusively  that  the  injunction  is  one  in  the 
nature  of  a  permanently-abiding  condition 
which  the  widow  is  bound  at  all  times  and 
under  all  circumstances  to  satisfy,  and  the 
right  of  enjoyment  conferred  upon  her  being 
expressly  declared  to  be  subject  to  such  a 
condition,  every  violation  of  it  must  neces- 
sarily involve  a  forfeiture  of  that  right.  It 
has  been  already  shown  that  the  widow's 
right  of  succession  is  dependent  solely  and 
exclusively  on  the  authority  of  special  texts, 
and  it  would  not  certainly  lie  in  her  mouth 
to  say  that  she  is  entitled  to  enjoy  that  right 
without  being  bound  by  the  conditions  which 
those  very  texts  have  imposed  upon  her. 

*'  It  has  been  said  that  the  same  reasoning 
would  apply  with  equal  force  to  the  other 
portion  of  the  text  which  requires  her  to  abide 
with  her  venerable  protector.  But  this 
is  not  a  separate  condition  by  itself.  It  is, 
in  fact,  merely  ancillary  to  the  preceding 
condition,  namely,  that  of  keeping  unsullied 
the  bed  of  her  lord,  and  is  simply  as  a  means 
to  an  end.  Indeed,  it  was  at  one  time  a 
matter  of  grave  doubt  whether  a  widow, 
who  has  voluntarily  left  the  protection  of 
her  husband's  kinsmen,  is  entitled  to  retain 
his  estate.  The  question  was  ultimately 
settled  in  the  affirmative  by  the  Privy  Coun- 
cil. But  the  decision  which  is  reported  in 
p.  97,  Shamachurn's  Vyavasta  Darpana, 
KasheenathBysackz;j.HorosoondereeDossee, 
was  expressly  put  upon  the  ground  that  the 
widow  in  that  particular  case  had  not  changed 
her  residence  for  unchaste  purposes.  This 
decision  lends  considerable  support  to  our 
view,  though  in  an  indirect  way,  for  if,  as 
has  been  argued  in  this  case,  a  widow  who 
has  once  succeeded  to  the  estate  of  her 
deceased  husband  is  nob  liable  to  forfeit  that 
estate  by  reason  of  unchastity,  neither  the 
Pundits,  who  were  consulted  in  that  case,  nor 
the  Lords  of  the  Judicial  Committee,  by 
whom  it  was  ultimately  disposed  of,  would 
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have  put  their  opinions  upon  the  narrow 
ground  above  referred  to. 

"  The  other  authorities  current  in  the  Ben- 
gal School  arc  still  more  explicit  on  the  point. 

"  Sreekissen  Turkolunkar,  whose  authority 
has  been  held  in  some  cases  to  be  superior 
even  to  that  of  the  author  of  the  Daya- 
bhaga,  expressly  declares — 'Shadhee  (chaste), 
otherwise  the  right  ceises/ 

*•  The  word  ' ceases'  in  the  above  passage 

stands  for  the  word  nibirth  (^5i?f§.)  in  the 
original  ;  and  as  this  last-mentioned  word 
clearly  means  the  extinction  of  some  pre- 
existing thing,  it  seems  to  be  clear  that,  in 
the  opinion  of  Sreekissen  Turkolunkar,  loss 
of  chastity  is  a  cause  of  forfeiture. 

"  Rughoonunduna  also,  the  author  of  the 
Dayatutta  and  of  several  other  works 
which  are  regarded  as  high  authorities  in  the 
Bengal  School,  appears  to  be  of  the  same 
opinion. 

**  After  citing  the  text  of  Catayana  above 
referred  to,  he  says,  *  Shadhee'  (not  unchaste). 
Therefore,  it  is  said  in  the  story  of  Punnuka 
in  the  Hurryvansa: — 

**0h  Arundhuti  !  gifts,  fastings,  and  other 
virtuous  acts  of  an  unchaste  woman  are  vam, 
&c.,  &c. 

"  This  passage  has  been  already  quoted  in 
extenso  in  an  earlier  part  of  this  judgment, 
and  we  have  only  to  observe  in  this  place 
that  the  author  of  the  Dayatutta  refers,  to 
it  for  the  purpose  of  showing  that  the  Hindoo 
law  insists  upon  the  virtue  of  chastity  as  a 
sine  qud  non  to  the  widow's  enjoyment  of 
the  properly  inherited  by  her  from  her 
husband,  because,  the  moment  she  commits 
an  act  of  unchastity,  she  becomes  absolutely 
incompetent  to  confer  any  spiritual  benefit 
upon  her  deceased  hulsband,  or,  as  the  text 
itself  says  she  *  loses  from  that  time  the 
fruits  of  religious  acts,  and  is  doomed  to  hell.' 

*•  Lastly,  JuggernathTurkopunchanun,  one 
of  the  most  modern  authorities  of  the  Bengal 
School,  expressly  says :  *  Since  a  woman 
has  not  yet  performed  the  duties  of  widow- 
hood and  the  like,  how  can  she  have  a  title 
to  the  inheritance  immediately  after  the  death 
of  her  husband  ?  She  has  an  immediate  title, 
because  she  is  disposed  to  perform  those 
duties  ;  but  afterwards,  if  her  propensities 
happen  to  change,  she  forfeits  the  right  she 
had  fully  possessed.' — (Colebrooke's  Digest, 
vol.  iii.,  p.  479.) 

"And  again,  in  p.  576  of  the  same 
volume : — 

"  *  The  childless  widow,  considering  that 
the  several  property  of  a  woman  may  be 


resumed  (v.  405),  if  she  do  not  preserve 
unsullied  the  bed  of  her  lord,  the  legislator 
expounds  this  text.  The  masim  being 
true  in  the  case  of  several  property  over 
which  a  woman  has  exclusive  dominion,  the 
same  is  equitable  in  respect  of  an  estate  de- 
volving on  her  by  the  failure  of  male  issue' 

"  It  is  further  to  be  observed  that  the  Hin- 
doo law  goes  to  the  length  of  declaring  that 
a  woman  who  is  guilty  of  unchastity  isliabk^ 
to  forfeit  even  her  slridhun  or  peculiar  pro- 
perly. Thus  Nareda  says  :  *  Among  bre- 
thren if  one  die  naturally  or  civilly  witbool 
male)  issue,  the  rest  may  divide  his  property 
among  themselves,  excepting  the  wealth  df 
his  wives,  and  shall  support  them  until  ih^ 
die,  provided  they  preserve  unsullied  the 
bed  of  their  husbands.  But  from  otbef 
widows  the  heirs  may  resume  their  excl 
property.' — (Nareda  Sunhiia,  p.  21  ;  C 
brooke's  Digest,  vol.  iii.,  p.  474.) 

Catayana  also  lays  down  the  same  rale; 

"  But  a  wife  who  does  malicious  acts  \ 
jurious  to  her  husband,  who  has  no  sense 
shame,  who  destroys  his  effects,  or  who 
delight  in  being  faiihless  to  his  bed  is 
unworthy  of  the  property  above  described* 
(Colebrooke's  Digest,  vol.  iii.,  p.  585.) 

'*  In  commenting  upon  this  passage,  J 
nath  says:  *  Acts  injurious  to  her  hash 
the  administering  of  poison  or  the  like,  « 
has  no  sense  of  shame,  who  goes  to  other  tovi 
on  false  pretences  or  the  like,  who  destr< 
his  effects,  who  incurs  expenditure  for  i 
moral     purposes.' — (Colebrooke's      Di 
vol.  iii.,  p.  586.) 

"  Nor  is  this  doctrine  wanting  in  the 
port  of  the  commentators.     We    have 
ready  seen  what  Juggernaih  says  upon 
subject ;  and   the   following  passages 
show  that,  several  other  commentators 
are  of  the  same  opinion  :    *  Therefore, 
property  given  to  a  chaste  woman  by 
father-in-law  and  others  shall  not  be  resui 
by  the  relatives  as  is   declared  by  Vri 
patti.     If    she    prove    othenvise,    the 
perty  given  to  her  may  be  resumed. 
Catayana  says:    'It  is  the  wife,  devoted 
her  husband,   who  is  entitled  to  enjoy 
property   given   to   her.     If    she  is   ncrt 
devoted,  she  is  entitled  to  maintenance. 
she,  who  is  mischievous  or  shameless,  or 
destroys  his  effects,  or  who  is  unchaste, 
not     get     the    properly.' — (Viramitrai 
p.  203.) 

"  Rughoonunduna  also  relies  in  p.  53 
his  Dayatutta    upon     the  text    of    N 
quoted  above; 'and  what  is  still  more  im; 
ant  for  the  purposes  of  our  decision  19 
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it  relies  upon  it  with  express  reference  to 
ke  estate  inherited  by  a  widow  from  her 
kceased  husband. 

"The  author  of  the  Vivada  Chintamani, 
ifter  citing  t,he  text  of  Catayana,  *  but  a  wife 
rlto  does  malicious  acts,  &c.,'  says:  *Who 
loes  malicious  acts,  &c.  This  shows  that 
(ie kindred  should  demand  even  tha  peculiar 
itoperty  from  such  a  woman/ — (Prosono 
Sbomar  Tagore,  Vivada  Chintamani,  p.  266.) 

"The  word  even  (^f^t,)  is  omitted  in  Baboo 
feosono  Coomar's  translation,  but  it  goes  to 
bow  most  distinctly  that  the  rule  is  tl/or- 
jfe-/  applicable  to  every  other  kind  of  pro- 
rrty  belonging  to  a  wonoran. 

^ "  It  may  be  conceded  that  the  Courts  of 
ice  in  this  country  are  not  bound  to  en- 
ihis  rule,  inasmuch  as  it  has  no  neces- 
connectioi)  with  the  lavv  of  inheritance, 

iiit  it  throws  considerable  light  on  the  ques- 

we  have  to  determine  in  this  case.     If 

once  admit  that  want  of  chastity  is  in 

eye  of  the  Hindoo  law  a  ground  of  for- 

re,  in  the  case  of  a  woman's  stridhun 

which  she  has  an  almost  absolute  do- 

ISmon,  the  inference  is  almost  irresistible  that 

tftsame  rule  must  apply,  at  least  with  equal 

Est,  to  the   case  of  property  given  to  a 
ow  for  a  special  purpose,  the  fulfilment  of 
piich  is   altogether    inconsistent    with    the 

Is  of  ber  chastity. 

\ 

)P  Indeed,  the  Hindoo  law  goes  on  to  declare 
bt  an  unchaste  woman  is  not  entitled  even 
\  maintenance.  We  do  not  wish  to  multiply 
rities  on  this  point,  and  we  will,  there- 
conclude  these  remarks  by  quoting  the 
owing  passage  from  the  Dayabhaga,  in 
|ch  it  is  expressly  laid  down  that  an  un- 
te  woman  should  be  expelled  from  the 
ily-house :  *  Their  childless  wives  con- 
ting  themselves  aright  must  be  sup- 
Kted.  But  such  as  are  unchaste  should  be 
|clled  (pT^Rffn^  )*— (dayabhaga,  ch.    v., 

Of  course  the  childless  wives  referred  to 
this  passage  are  the  wives  of  persons  who 
themselves  disqilalified  to  inherit,  but 
e,  seems  to  be  no  reason  whatever  why 
same  rule  should  not  apply  with  equal 
to  the  wives  of  those  members  of  the 
fcjly  who  are  forturiate  enough  to  inherit 
lb  family-estate. 

"It  has  been  said  that  some  of  the  texts 

r  above  refer  to  many  other  virtues,  be- 
chastity,  and   that    the  argument   in 
*^  of  forfeiture  would  be  equally  strong 


in  the  case  of  the  widow's  derelictions  in 
respect  of  those  virtues,  as  in  the  case  of  her 
failure  to  preserve  her  chastity.  But  the 
answer  to  this  objection  is  very  plain.  A 
chaste  widow,  who  has  failed  to  perform  her 
duties  to-day.  may  perform  them  on  some 
future  date.  But  a  widow,  who  has  once 
sullied  the  bed  of  her  lord,  not  only  *  causes 
her  husband's  soul  to  fall  into  a  region  of 
torment,'  but  becomes  'from  that  lime'  ab- 
sblutely  incompetent  to  do  anything  for  his 
spiritual  welfare.  All  her  fastings  and  acts 
of  piety  become  fruitless  and  vain,  and  as 
she  no  longer  remains  half  the  body  of  her 
husband,  her  estate  must  necessarily  come  to 
an  end. 

"  It  has  been  further  said  that  adultery  is 
an  expia^le  offence  under  the  Hindoo  Shas- 
tras.  Whether  it  is  so  or  not  appears  to  be 
a  doubtful  question. 

"  Culluka  Bhuita,  the  celebrated  commen- 
tator upon  Menu,  makes  the  following  obser- 
vations upon  a  text  of  the  latter,  which  has 
been    already    quoted    in    this   judgment : 
'  None  of   the   ceremonies  at  the  birth  of 
children,  and  so  forth,  are  performed  for  fe- 
males with   holy   texts.     This  limitation  of 
law  is  fully  settled,  hence  through  the  want 
of  solemn  rites,  accompanied  with  holy  texts, 
they  are   not  divested  of  sin ;  through  the 
want  of  evidence  of  law  and  scriptures,  they 
are  not  acquainted  with  the  system  of  duties, 
and  having  no  expiatory  texts,  that  is  being 
incapable  of  expiating  a  sin  actually  com- 
milted  since  they  are  debarred  from  the  silent 
repetition    of  expiatory    texts;    women   are 
as  foul  as  falsehood  itself,  &c.' — (Colebrooke's 
Digest,  vol.  ii.,  p.  391.) 

*'  Some  of  the  modern  writers,  however,  ap- 
pear to  be  of  a  different  opinion,  though,  even 
according  to  them,  expiation  is  not  permitted 
after  the  birth  of  illegitimate  children,  which 
is,  in  fact,  what  has  happened  in  the  present 
case.     But  we  do  not  wish  to  meet  this  ob- 
jection upon  this  narrow  ground.     Assuming 
that  expiation  is  allowable  in  a  case  like  the 
present,  we  are  unable  to  see  how  that  cir- 
cumstance can  affect  our  decision  one  way  or 
the  other.     Expiation  might  save  the  widow 
from  the  future  punishments  prescribed  for 
the  act  itself,  but  there  is  no  authority  in  the 
Hindoo  law,  so  far  as  we  are  aware  of,  to 
support  the  contention  that  it  can  control  the 
operation  of  the  special  texts,  under  which 
she  inherits,  or  that  it  can  render  her  chaste 
after  she  has  once  become  unchaste.     It  is 
the  chaste  widow,  and  the  chaste  widow  alone, 
who  is  allowed  to  inherit  the  estate  of  her 
deceased  husband,  and  she  is  expressly  told 
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to  use  that  estate  solely  and  exclusively  for 
his  spiritual  welfare,  subject  to  the  condition 
of  *  preserving  his  bed  unsullied  ; '  once  un- 
chaste, she  must  remain  unchaste  for  ever, 
and,  therefore,  for  ever  incompetent  to  satisfy 
the  condition  upon  which  her  title  depends. 

"  Indeed,  if  expiation  can  bar  the  forfeiture, 
it  can  bar  the  disinherison  also  ;  but  there  is 
no  authority  whatever  to  support  either  of 
these  propositions.  The  Hindoo  law,  it 
should  be  remembered,  recognized  the  insti- 
tution of  suttee.  That  barbarous  practice 
was  current  in  the  country  down  to  a  very 
recent,  date,  when  it  was  abolished  by  the 
British  Government.  But  barbarous  as  it 
was,  it  serves  as  a  valuable  guide  to  the  true 
spirit  of  that  law  on  the  particular  subject 
now  before  us.  If  the  widow  wishes  to  sur- 
vive her  husband,  and  to  represent  him  and 
his  estate  as  half  his  body,  she  must  remain 
a  suttee  or  chaste  woman  throughout  her  life, 
and  it  is  upon  this  express  condition  that  she 
is  allowed  to  take  and  to  enjoy  that  estate  in 
default  of  male  issu^.  Indeed,  the  Hindoo 
law  is,  as  we  have  already  shown,  extremely 
averse  to  give  property  to  women,  and  one 
of  the  special  reasons  assigned  for  making  an 
exception  in  the  widow's  favor  is  that,  by 
obtaining  property,  she  would  be  able  to  avoid 
temptations  of  want,  and  so  preserve  her 
chastity,  and  thereby  save  her  husband's  soul 
from  the  torments  of  'a  region  of  horror.' 
The  case  of  a  widow  appointed  to  raise  up 
issue  for  her  husband,  which  has  already  been 
cited  from  the  Mitakshara,  appears  to  have 
a  very .  important  bearing  upon  this  point. 
Such  an  appointment  was  not,  at  the  time 
when  that  work  was  written,  without  some 
support  from  the  Hindoo  Shastras,  though  it 
was  condemned  by  popular  practice  as  the 
author  himself  tells  us,  and  it  is,  therefore, 
clear  that  no  amount  of  prauschiito  or  pen- 
ance can  restore  a  widow  guilty  of  unchastity 
to  the  same  position  as  one  who  is  ap- 
pointed to  raise  up  issue  by  the  express  com- 
mand of  her  husband.  If  expiation  is  allow- 
able  in  the  one  case,  it  would  be  equally  allow- 
able in  the  other ;  and  if  a  widow  who  has  raised 
up  issue  cannot  recover  the  inheritance  by 
expiation,  the  unchaste  widow  cannot,  merely 
by  reason  of  such  expiation,  claim  to  stand 
in  a  higher  position. 

**  But  there  is  another  difficulty  of  ^  still 
more  formidable  character  which  must  be 
overcome  before  this  objection  can  prevail 
against  our  view.  The  widow  having,  by 
reason  of  her  unchastity,  once  become  incom- 
petent to  use  the  estate  of  her  deceased  Iius- 
band,  her  right  to  use  that  estate  qeases ;  and 


a<!,* according  to  a  well-known  principle  of 
Hindoo  law,  property  can  never  remiio  hi 
abeyance,  the  estate  must  immediately  vest 
in  the  nearest  heir  of  her  husband ;  and  hav- 
ing once  gone  there,  no  subsequent  expiation 
on  her  part  can  bring  it  back  to  her. 

**  It  has  been  said  that,  accordi ng to  the  Hkh 
doo  law,  an  estate  once  vested  cannot  aficr-  < 
wards  be  divested.  But  not  onlv  iis  thisride 
not  without  exceptions,  but  its  application  mus 
necessarily  depend  upon  the  nature  of  tii6 
estate  in  question.  In  the  case  of  malefadiai^ 
who  become  the  true  owners  of  the  propc!^ 
in  the  full  sense  of  the  term,  such  appli 
cannot  give  rise  to  any  difficulty,  althoQ 
even  in  such  cases,  the  Hindoo  law  recognl 
certain  exceptions  to  which  it  is  not  d 
sary  here  to  refer.  But  the  case  of 
widow  stands  upon  a  quite  different  \ 
Her  estate  is  one,  as  we  have  already  sb 
essentially  in  the  nature  of  a  trust-estate, 
she  can  use  it  only  for  a  particular  purpose, 
for  no  other;  and  if  she  has,  by  her  own 
duct,  rendered  herself  totally  incapable 
using  it  for  that  purpose,  the  divesting 
follow  as  a  necessary  consequence. 

''  Much  stress  has  been  laid  upon  the 
that  unchasiity  is  not  included  in  the  chaj 
on  Exclusion  from  Inheritance  either  in 
Mitakshara    or     in    the    Davabha^ 
original  works,  however,  are  not  divided! 
chapters  at  all.     But,  be  this  as  it  mar, 
answer  to   this  objection  is   obvious, 
grounds  referred  to  are  general  grounds 
plicable  to  both  classes  of  heirs—  male 
female.     But  the  widow's  case  is  of  a 
nature.     As  a  woman,  she  would  have 
altogether  excluded  from  the  inheritance, 
for  the  special  texts  in  her  favor,  ^nd  as 
takes  the  estate  under  those  texts,  she 
abide  by  the  special  condiiions  therein 
down  in  addition  to  the  general  condit 
which  all  other  heirs  are  subject.     The 
servation  of  her  chastity  is,  strictly  spcai 
more  in  the  nature  of  a  permanent  c 
attaching  to  the  right  itself  than  a  groa 
exclusion    from    inheritance.     All    m; 
wives  are  not  allowed  to  inherit.     It  is 
those  who  are  entitled  to  the  rank  of  * 
nees/  and  of  these,  those  only  who  arc 
are  allowed  to  inherit  at  ail,  and  they 
merely  allowed  to  *  use '  the  estate  in  a 
cified  mode  so  long  as  they  continue 
Those  married  wives  who  are  not  entiti 
the  rank  of  putnees  are  allowed  maint 
only,  but  e^en  that  is  resumable  at  tte* 
stance  of  the  lawful  heir  if  they  prove 
chaste,  as. may  be  seen  from  v.  j|8, 8.  i.  cIl 
of  the  Dayabhaga. 
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''  It  may  be  further  remarked  that  this  ob- 
!  lection  would  apply  with  equal  force  to  the 
ipse  of  a  widow  who  is  found  unchaste  at  the 
flime  when  the  succession  opens  out,  but  that 
Ifich  a  widow  has  no  right  to  inherit  under 
ibe  Hindoo  law  appears  to  be  almost  univer- 
i&Uy  admitted. 
**We  will  now  proceed  to  discuss  the  two 
aining  classes  of  authorities,  namely,  the 
isions  of  Courts  of  Law,  and  the  opinions 
European  writers  on  Hindoo  law. 
"So  far  as  the  decisions  are  concerned,  the 
ier  ones,  supported  as  they  are  by  the 
of  the  Pandits  then  consulted,  are  all 
support  of  our  view.  The  first  case  in 
t  of  date  is  reported  in  the  20th  page  of 
second  volume  of  Macnaghten  on  Hindoo 
iW.  That  case  arose  in  the  district  of 
ighly,  and  it  was  distinctly  held  therein 
an  unchaste  widow  forfeits  all  right  to 
hasband's  estate.  The  next  case  reported 
that  volume  is  also  of  considerable  im- 
ce.  It  arose  in  the  24-Pergunnahs, 
it  was  expressly  held  therein,  that  an  un- 
widow  is  liable  to  be  expelled  from  the 
y-house  of  her  husband.  The  next  case 
rted  iR  p.  112  of  the  -same  volume, 
case  it  was  held  that  an  unchaste 
is  not  entitled  to  maintenance  from  her 
ftnd's  brother,  even  though  she  may  have 
ned  her  right  in  the  property  of  her 
and  in  his  favor  in  consideration  of  such 
tenance.  The  case  of  Ranee  Bussunt 
aree  vs.  Ranee  Kumal  Koomaree,  re- 
d  in  p.  144,  7  Sel.  Rep.,  is  also  in  support 
is  view  as  far  as  it  goes,  and  it  Was 
ntly  treated  as  a  case  of  elopement, 
case  of  Raj  koomaree  Dossee  vs,  Go- 
Dossee,  Sud.  Rep.,  1858,  p.  1891, 
in  point,  so  far  as  the  question  of 
herison  is  concerned.  It  is  true  that,  in 
case,  there  was  an  allegation  of  desertion 
the  husband  in  his  lifetime,  but  this 
ion  was  considered  merely  as  a  piece 
idence  on  the  only  issue  of  fact  which 
raised  in  it,  namely,  whether  the 
was  chaste  or  otherwise,  as  may 
n  from  the  judgment  itself.  In  the 
of  Doe  d,  Radhamonee  Raur  vs.  Nil- 
Doss,*  it  was  unanimously  held  by 
ers,  C.J.,  Hyde,  Jones,  and  Dunkin, 
es,  that  an  unchaste  widow  forfeits  all 
ights  in  the  estate  of  her  deceased  hus- 
The  case  of  Doe  d.  Saum  Monee 
e  vs,  Neemy  Churn  Dossf  is  certainly 
other  way.    But  no  authorities  are 

*  Montriou's  Hindoo  Law  Cases  314. 
t  2  Taylor  &  Bell  300. 
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cited  in  the  judgment,  nor  does  it  appear 
that  the  earlier  cases  were  brought  to  the 
notice  of  the  learned  Judge  by  whom  it  was 
passed,  as  may  be  seen  from  the  concluding 
words  of  his  judgment,  in  which  he  says: 
'  Further,  in  this  case  the  widow  had  been  in 
rightful  possession  for  a  long  time,  and  the 
Court  would  be  disinclined  to  disturb  her  in 
the  absence  of  any  decision  of  a  Court  of  Law, 
showing  that  such  a  person,  for  such  reason 
as  above  stated,  might  be  expelled  from  pos- 
session.' 

"  The  last  case  is  that  of  Srimati  Matan- 
gini  Debi  vs.  Srimati  Joy  Kali*  (5  B.  L.  R., 
p.  491),  but,  for  the  reasons  above  stated, 
we  feel  ourselves  bound  to  say  that  it  is  con- 
trary to  the  Hindoo  law. 

"  As  for  the  European  writers,  Mr.  Cole- 
brooke  is  undoubtedly  the  highest  among 
them  in  point  of  authority,  and  his  opinion, 
as  reported  in  2  Strange,ip.  272,  appears  to 
have  been  that,  although  unchastity  is  a 
cause  of  disinherison,  a  widow  who  has  once 
succeeded  to  the  estate  of  her  deceased  hus- 
band cannot  be  afterwards  divested  of  it, 
except  for  loss  of  caste,  unexpiated  by 
penance,  and  unredeemed  by  atonement. 
This  opinion,  however,  was  given  in  a  case 
which  originated  in  Trichinopoly,  nor  does 
it  appear  that  it  was  given  with  any  refer- 
ence to  the  authorities  current  in  the  Bengal 
School.  It  is  also  to  be  observed  that  the 
question  propounded  in  that  case  contains 
no  specification  of  the  particular  bad  conduct 
of  which  the  widow  was  guilty.  But,  be 
that  as  it  may,  there  is  no  authority  cited 
to  support  the  proposition  that  loss  of  caste 
is  the  only  ground  of  forfeiture  recognized 
by  the  Hindoo  law,  or  that  penance  and 
atonement  can  prevent  forfeiture  any  more 
than  they  can  prevent  disinherison.  The 
great  name  of  Mr.  Colebrooke  is,  no  doubt, 
an  authority  entitled  to  the  highest  respect, 
but  for  the  reasons  above  stated,  we  are  con- 
strained to  say  that  in  this  particular  instance 
it  cannot  be  taken  as  conclusive.  We  wish 
further  to  remark  that  Mr.  Ellis  of  Madras, 
who  also  was  consulted  in  that  very  case, 
gave  an  opinion  directly  supporting  our 
view,  as  may  be  seen  from  one  of  the  notes 
subjoined  to  it.  As  for  the  opinion  of  Sir 
Thomas  Strange,  it  seems  to  be  based  entirely 
upon  that  of  Mr.  Colebrooke,  and  we  do  not 
therefore  wish  to  dwell  upon  it  any  further. 

"  The  opinion  of  Sir  William  Macnaghten 
seems  to  be  in  support  of  our  view,  as  may 
be  seen,  not  only  from  the  remarks  made  by 
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him  in  p.  19  fof  the  first  voluQie  of  his  work 
on  Hindoo  Law,  in  which  he  distinctly 
says  that  '  a>  widow  in  possession  of  her 
husband's  estate  is  nothing  more  than  a 
trustee  for  certain  purposes/  but  also  from 
the  cases  which  are  cited  by  him  as  leading 
authorities  in  the  second  volume  of  that  work, 
and  which  have  been  already  commented 
upon  by  us.  The  only  other  European 
writers  we  wish  to  refer  to  are  Elberling 
and  West  and  Bhiiler.  Both  these  authori- 
ties, however,  are  in  support  of  our  opinion, 
as  may  be  seen  from  the  remarks  contained 
in  pp.  73  and  75  of  Elberling's  Treatise 
on  Inheritance  and  in  p.  99  of  West  and 
Buhler's  works  on  Hindoo  Law. 

"  Supposing,  however,  that  the  preceding 
conclusion  is  correct  as  far  as  it  gbes,  the 
next  question  we  have  to  determine  is 
whether  this  case  falls  under  the  purview  of 
Act  XXL  of  1850. 

"  We  are  of  opinion  that  this  question 
ought  to  be  answered  in  the  negative.  This 
Act  was  passed  for  extending  the  principle 
of  section  9,  Regulation  VII.  of  1831  of 
the  Bengal  Code,  throughout  the  territories 
subject  to  the  East  India  Company,  and  its 
preamble  is  as  follows  : — 

"  Where  as  it  is  enacted  by  section  9,  Regu- 
lation VII.  of  1832  of  the  Bengal  Code,  that 
'  whenever  in  any  civil  suit  the  parties  to  such 
suit  may  be  of  different  religious  persuasions, 
when  one  pany  shall  be  of  the  Hindoo  and 
the  other  of  the  Mahomedan  persuasion ;  or 
where  one  or  more  of  the  parties  to  the  suit 
shall  not  be  either  of  the  Mahomedan  or 
Hindoo  persuasions,  the  laws  of  those  reli- 
gions shall  not  be  permitted  to  operate  to 
deprive  such  party  or  parties  of  any  property 
to  which,  but  for  the  operation  of  such  laws, 
they  would  have  been  entitled.'  And,  where- 
as it  will  be  beneficial  to  extend  the  principle 
of  that  enactment  throughout  the  territories 
subject  to  the  Government  of  the  East  India 
Company." 

"These  words  seem  to  prove  conclusively 
that  the  one  object  which  the  Legislature 
had  in  view  in  passing  the  Act  was  to  extend 
the  principle  of  religious  toleration,  and  the 
inference  is,  iherefoi-e,  almost  irresistible,  that 
it  could  not  have  been  intended  to  govern  a 
case  like  the  present.  The  violation  of  con- 
jugal duty  is  an  offence  against  universal 
morality,  and  it  is  upon  this  ground  that 
contracts  based  upon  adulterous  considera- 
tions are  declared  by  Courts  of  Justice  to  be 
absolutely  null  and  void.  To  hold  that  an 
unchaste  woman  is  entitled  to  claim  the 
same  privilege  as  a  person  who  has  conscien- 


tiously changed  his  religion  would  be  mani- 
festly opposed  to  public  policy,  and  we  are, 
therefore,  of  opinion  that;  ihe  construction  of 
the  Act  ought  to  be  limited  to  the  further- 
ance of  the  great  principle  enunciated  in  its 
preamble,  and   not   extended   to  a  case  of 
positive  immorality  like  the  one  before  us. 
It  has  been  often   remarked  that  the  pre- 
amble of  an  Act  is  the  key  to  its  interpreta- 
tion, and  we  do  not  see  any  reason  whatever 
why  we  should  extend  the  operation  of  the, 
Act  in  question  beyond  the  limits  purposed 
by  its  framers,  and  that  at  the  risk,  as  Ml' 
Sconce  puts  it  in  his  judgment  in  the  case 
of  Rajkoomaree  Dossee  vs,  Golabee  DosseeTJ 
'  of  relaxing  the  bonds  which  tend  10  sccuinj 
and  elevate  the  relations  of  married  life.'*    j 

"  But  there  are  two  other  reasons,  each 
which  seems  to  lead  to  the  same  conclosion. 

*'  In  the  first  place  it  is  clear  that  Act 
of   1850  cannot  possibly  give  to  any  ps 
any  right  higher  than  that  to  which  he 
she  is  entitled  under  the   law  from  wl 
that  right  is  derived.     Such  a  construcd( 
would  be  directly  contrary  to  the  priod] 
laid  down  in  the  preamble. 

^'  The  Hindoo  widow  takes  the  estate 
her  deceased  husband  under  the  Hindoo 
and   that   very   law   prescribes  in  so  xsA 
terms  that  she  should  remain  chaste, and' 
it  for  a  particular  purpose,  and  for  no 

**  If,  therefore,  she   has  done   an  act, 
consequence  of  which  is  to  render  her  abs 
lutely  incompetent  to  use  that  estate,  a 
feiture  would  be  inevitable,  notwithstandi 
the  provisions  of  Act  XXL  of  1850. 

''That  Act  cannot  possibly  give  her 
estate  higher  than  that  of  a  Hindoo  wido< 
and  if  she  is  no  longer  in  a  position  to 
that  estate  in  the  only  mode  sanctioned 
the  Hindoo  law,  her  right  to  it   must  diel 
natural  death. 

"  Suppose,  for  instance,  that  a  Hindoo  is 
pointed   the  shebait   of  a   Hindoo  tern] 
and  that  the  endowed  property  is  made 
to  him  subject  to  the  condition  of  osinf 
for  the  benefit  of  the  idol,  and  for  no 
purpose.     If  such  a  person  becomes  a  Ms 
medan,  and  thereby  renders  himself  im 
petent  to  fulfil  the  conditions  of  his  291 
ment,  can  it  be  contended  that  Act  XXI. 
1850  would  entitle  him  to  retain  the 
property  notwithstanding  the  conversion?^ 

"  Suppose,  again,  that  a  Hndoo  widow, 
having  succeeded  to  the  estate  of  her  d< 
husband,  becomes  a  convert  to  Mahozn< 
ism  and  is  about  to  spend  a  portion 
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the  Government  securities  left  by  him,  in 
order  to  defray  the  expenses  of  a  pilgrim- 
ige  to  Mecca.  If  the  reversioner  brings 
t  sail  for  restraining  her  from  using 
the  secarities  for  such  a  purpose,  can  the 
Court  refuse  to  grant  him  the  relief  sought 
for  ?  We  apprehend  not ;  and  if  this  is  con- 
ceded, the  same  principle  would  equally 
ipply  to  every  other  use  made  by  such  a 
irtdow  of  her  husband's  property,  for  she 
bis,  by  reason  of  her  very  conversion,  in- 
capacitated herself  from  using  that  properly 
in  the  only  mode  in  which  she  could  have 
tte'd  it.  The  Hindoo  law,  it  should  be 
lemembered,  makes  no  distinction  between 
tbe  corpus  and  the  income  of  the  estate. 
Dn  the  contrary,  we  have  shown  already  that 
(key  are  both  governed  by  the  same  texts. 
1  *•  It  should  not  be  objected  that  the  above 
pifew  of  a  Hindoo  widow's  estate  is  too  much 
ked  up  with  the  Hindoo  religion.  This 
to  a  certain  extent  unavoidable  in  dealing 

all  questions  arising  out  of  the  Hindoo 
The  legislators  of  the  Hindoos  were 

their  priests,  and  it  is  in  consequence  of 

circumstance  that  the  Hindoo  law,   at 

that  portion  of  it  which  relates  to  in- 

itance,  is  placed  entirely  upon  the  basis 

the  Hindoo  religion.     The  institution  of 

iage  is  still  regarded  by  the  Hindoos  as 

L sacrament.  It  is  the  foundation  of  the 
^  oily — one  of  their  dearest  and  most 
rished  institutions — and,  as  such,  the 
dation  of  their  society,  for  society  after 
is  an  association  of  families.  To  preserve 
purity  of  the  conjugal  relation  was  one 
f.the  chief  objects  which  the  Hindoo  legis- 
tors  had  in  view,  nor  need  we  be  surprised 
I  the  stringency  of  the  provisions  made  by 
KtD  to  secure  that  object,  when  we  take 
Ito  consideration  the  condition  of  Hindoo 
pmen  in  general.  Their  ignorance  and 
y^ir  want  of  experience  render  them  liable 
I  be  easily  deceived,  and  it  is  for  this  reason 
the  Hindoo  law  has  put  so  many 
aints  upon  them.  To  remove  those 
raints  until  better  ones  are  substituted  in 
i  place,  would  be  to  introduce  a  dan- 
ous  innovation ;  nor  do  we  see  any  reason 
t"  jastice  or  equity  why  the  estate  of  the 
^ndoo  widow  should  not  be  regulated  by  the 
m  from  which  it  is  derived.  We  are  bound 
\  administer  the  Hindoo  law  as  we  find  it, 
|d  we  have,  therefore,  no  power  to  refuse  to 
\fe  effect  to  that  law,  merely  because  it 
itppens  to  be  mixed  up  with  the  Hindoo 
3igion. 

**  Lastly,  there  seems  to  be  nothing  even  in 
le  body  of  the  Act,  which  can  render  it 


applicable  to  the  case  of  a  Hindoo  widow  who 
is  guilty  of  unchaste  conduct.  It  consists  of  , 
one  section  only,  and  that  section  is  as 
follows  :  '  So  much  of  any  law  or  usage 
now  in  force  within  the  territories  subject 
to  the  Government  of  the  East  India 
Company,  as  inflicts  on  any  person  forfeiture 
of  rights  or  property,  or  may  be  held  in  any 
way  to  impair  or  affect  any  right  of 
inheritance  by  reason  of  his  or  her  renounc- 
ing, or  having  been  excluded  from  the 
communion  of  any  religion,  or  being  de- 
prived of  caste,  shall  cease  to  be  enforced 
as  law.' 

"  Now  the  case  of  an  unchaste  widow  does 
not  fall  within  any  of  the  three  contingencies 
contemplated  by  this  section.  That  it  is  not  a 
case  of  renunciation  of  religion,  or  of  exclu- 
sion from  the  communion  of  any  religion,  is 
almost  self-evident ;  nor  can  it  be  said  to  be  a 
case  of  loss  of  caste.  Loss  of  caste  might 
be  in  some  cases  the  consequence  of  loss  of 
chastity,  but  it  is  not  a  necessary  consequence. 
The  guilty  parties  might  both  belong  to  the 
same  caste,  and  in  such  a  case  there  need  not 
be  any  loss  of  caste  at  all,  nor  is  there  anything 
in  the  Hindoo  law  which  says  that  an  un- 
chaste widow  forfeits  her  right,  because  she 
has  lost  her  caste.  She  forfeits  it  because 
she  is  not  a  '  shadhee '  or  chaste  woman,  and 
there  is  nothing  in  Act  XXI.  of  1850  to 
provide  for  her  case.  The  Hindoo  who  is 
born  blind,  or  destitute  of  any  other  sense  or 
member  of  body,  cannot  inherit,  notwith- 
standing the  provisions  of  this  Act,  and  his 
case  affords  an  additional  ground  for  holding 
that  its  operation  was  purposely  limited  to 
cases  involving  a  change  of  religious  persua- 
sion as  indicated  by  the  preamble. 

**  The  Act  for  the  re-marriage  of  Hindoo 
widows  (No.  XV.  of  1856)  also  tends  to 
throw  some  light  on  this  point.  That  was 
passed  tiearly  six  years  after  the  promulgation 
of  Act  XXI.  of  1850,  and  it  was  passed  for 
the  express  purpose  of  removing  all  legal 
obstacles  to  the  marriage  of  Hindoo  widows. 
Now  it  is  clear  that  a  Hindoo  widow  who 
marries  a  second  husband  loses,  under  that 
Act,  all  the  rights  and  interests  which  she 
had  in  her  former  husband's  estate,  and  it  is 
scarcely  reasonable  to  suppose  that  such  a 
provision  would  have  been  introduced  in  an 
Act  passed  with  such  an  object  if  Act  XXI,  of 
1850  had  the  extended  operation  which  is 
sought  to  be  given  to  it  We  admit  that 
we  have,  strictly  speaking,  no  right  to  use 
this  circumstance  as  an  argument  by  itself, 
for  the  Legislature  might  in  1856  have  mis- 
construed what  it  bad  done  in  1850.     But 
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we  refer  to  it  for  the  purpose  of  showing 
how  the  law  was  understood  to  he  in  i856» 
not  only  by  the  Legislature  itself,  but  even  by 
that  portion  of  the  Hindoo  community  at 
whose  special  request  Act  XV.  of  that  year 
was  passed. 

'*  The  conclusion  arrived  at  by  us  on  both 
these  points  is^  however,  contrary  to  that 
arrived  at  in  the  case  of  Srimati  Matangini 
Debi  vs.  Srimati  Joy  Kali,  B.  L.  R., 
Vol.  v.,  p.  466,  and  we,  therefore,  refer  this 
case  to  a  Full  Bench  for  an  authoritative 
ruling  upon  the  following  questions : — 

ist, — Whether,  under  the  Hindoo  law  as 
administered  in  the  Bengal  School,  a  widow, 
who  has  once  inherited  the  estate  of  her 
deceased  husband,  is  liable  to  forfeit  that 
estate  by  reason  of  unchastity  ? 

2nd, — Whether  the  forfeiture,  if  any,  is 
barred  by  Act  XXI.  of  1850." 

The  case  came  on  for  hearing  under  the 
order  of  reference  before  a  Full  Bench  of 
five  Judges,  their  Lordships  without  deliver- 
ing judgment  referred  the  case  for  the 
opinion  of  a  Full  Bench  of  all  the  Judges. 

Baboo  Mohinimohun  Roy  for  the  ap- 
pellant.— The  two  following  questions  are 
referred  to  your  Lordships  for  decision, 
namely  :  "  /j/,  whether,  under  the  Hindoo 
law  as  administered  in  the  Bengal  School,  a 
widow  who  has  once  inherited  the  estate  of 
her  deceased  husband  is  liable  to  forfeit  that 
estate  by  reason  of  unchastity  ?  and,  2nd, 
whether  the  forfeiture,  if  any,  is  barred  by 
Act  XXI.  of  1850?"  I  submit  that,  if  a 
woman  has  Iqd  a  chaste  life  during  her  hus- 
band's lifetime,  and  succeeds  to  his  property 
on  his  death,  she  does  not  lose  her  right  to 
retain  possession  of  that  property  by  reason 
of  her  unchastity  during  widowhood.  There 
is  no^lear  positive  text  of  Hindoo  law  one 
way  Or  the  other;  buj  the  voluminous 
mass  of  authorities,  which  have  to  be  taken 
into  consideration  to  enable  one  to  arrive 
at  a  proper  conclusion,  bear  out  the  propo- 
sition I  have  stated.  These  authorities 
are  of  three  descriptions,  and  are  derived 
from  three  sources :  ist,  the  ancient  com- 
mentaries and  compilations,  such  as  the 
Dayabhaga,  the  authority  in  Bengal,  and 
of  the  Mitakshara,  the  authority  in  Behar; 
2ndy  modern  commentaries  on  Hindoo  law, 
either  by  Natives  or  Europeans  ;  and,  f^rd,  the 
reported  decisions  of  the  Courts.  These,  as 
authoritative  rulings,  claim  priority  over  even 
the  texts. 

Both  parties  to  the  suit  are  admittedly 
governed  by  the  Bengal  School  of  Law.  The 
great  authority  on  all  questions  of  Hindoo 


law  in  Bengal  is  the  Dayabhaga,  and  a 
ch.  xi.,  8.  I,  vv.  X  to  7,the  question  is  discussed 
whether  a  widow  is  entitled  to  succeed  alaU^! 
to  the  estate  of  her  deceased  husband.  Vt.i. 
and  54  appear  to  be  the  foandation  of  the.* 
doctrine,  as  laid  down  by  Vrihasp:itti,  tkt 
a  Hindoo  widow  is  entitled  to  succeed  l»t 
the  estate  of  a  husband,  who  hasieftnoisaKtf. 
in  preference  to  father,  mother,  or  brothcn;:^ 
there  is  also  the  authority  of  Yajnavalkyamir 
of  Vishnu  (in  vv.  4  and  5)  for  the  sane 
doctrine.  According  to  v.  6,  the  widow  doev 
not  take  the  estate  merely  for  her 
ence,  but  her  right  extends  to  the 
estate;  and  these  texts  make  no  referc 
whatever  to  the  widow's  conduct, 
declare  her  right  to  succeed  uncondition 
In  the  next  verse  (v.  7),  where  Mci 
says  :  '*  The  widow  of  a  childless 
keeping  unsullied  her  husband's  bed, 
persevering  in  religious  observances, 
present  his  funeral  oblation,  and  obtain 
entire  share,*'  it  is  said  an  authoritjr 
found  to  support  the  contention  that 
right  of  inheritance  which  a  Hindoo 
acquires  is  a  conditional  one,  and 
she  is  entitled  to  remain  in  en}oyi 
of  her  husband's  property  only  so 
as  she  fulfils  the  conditions,  and  that 
failure  to  perform  them  gives  rise  to  a  ft 
ture.  Vv.  43  and  44  of  the  same  cbi 
are  also  referred  to  as  defining  the  duties 
widow  to  be  continence  and  the  daily  offezi 
of  water  from  the  palms  of  her  hands  to 
manes  of  her  husband,  and  daily  perfo 
of  worship  of  the  gods;  and  as  sho 
that  she  succeeds  only  for  the  benefit  of 
former  owner,  and  retains  possession  of 
property  for  the  sole  purpose  of  bene 
his  soul  by  the  performance  of  chari 
deeds  and  good  works.  These  verses  do 
support  that  contention.  In  w.  2  and 
already  referred  to,  the  widow  of  a  child 
man  is  declared  entitled  to  succeed 
she  is  half  the  body  of  her  husband; 
V.  3,  the  right  of  the  father,  the  broi 
and  the  rest  to  inherit  the  estate  is  t 
denied,  if  a  widow  remain ;  the  next 
verses  are  also  authorities  in  support  of 
a  widow's  right  to  succeed  unconditioi 
and  in  v.  6,  the  question  is  raised 
to  what  amount  of  the  property  she 
entitled  to  succeed,  and  it  is  affirmed 
the  widow's  right  extends  to  her  hash 
whole  estate.  In  support  of  this  p 
tion  a  passage  is  cited  from  Menu 
not  to  show  that  the  widow  is  ei 
to  succeed,  for  that  question  has 
answered  in  the  former  verses,  and  d 
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pihe  affirmative,  bat  to  show  to  what  extent 
be^  takes,  namely,   his  entire  share.     The 
lltsage  is  so  understood  by  the  author  of 
■TDayabhaga,  who  comments  on    it    in 
pS.  next   verse,    and   deals  with   it  as  an 
Ithority  to  show  the  extent  only  of  the 
IDperty   taken,    and    nothing    more.     Vv. 
^.and  44.  declare  that  a  wife  succeeds,  be* 
ptse  she   is   capable  of   performing  acts 
intualiy  beneficial  to  her  husband,  and  she 
^joined  to  perform  those  acts;  but  no- 
\tt  is  it  stated  that,  if  siie  fail  to  perform 
acts,  she  forfeits  her  husband's  property ; 
V.  44  it  is  laid  down  that,  if  a  widow 
imits  improper  acts,  she  ''  causes  her  bus- 
's soul  to  fall  to  a  region  of  horror,"  yet 
re  is  nothing  to  show  that  a  widow  hav- 
once  taken,  she  could  be  divested  of  the 
rty  by  reason  of  such  improper  conduct. 
V^r,  y, — The  widow  cannot  perform  the 
Hina  shrddda    (1t^^  ^\%)    and  hence 
distinction  between  the  widow's  succes- 
and  that  of  others  who  succeed  as  heirs.] 
the  sovereign  takes  without  performing 
sbrad,  and  shows  that  the  performance 
le  shrad  purvana  or  otherwise   is   not 
i.critenon  of  worship,   nor  the   test  by 
the  estate  taken  is  determined.     Be- 
succession  does  not  remain  in  abeyance 
angle  moment  after  the  death  of  a  person, 
[h    his    shrad    is    not    performed    till 
time  after. 

e  author  of  the  Dayabhaga  concludes 

rse  55   the  discussion   regarding  the 

*8  right  to  succeed  to  her  husband's 

_  in  default  of  issue,  her  right  to  obtain 

busbanq's  entire  share,  and  in  the  event 

re  being  more  than  one  widow,  which 

IS  to  succeed.     Then  in  vv.  56  to  64, 

nts  out  the  nature  of  the  estate  taken 

be  widow ;  she  **  must  only  enjoy  her 

d's  estate  after  his  demise.     She  is 

itied  10  make  a  gift,  mortgage,  or  sale 

and  declares  what  duties  she  is  to 

In  V.  56,   in  the  passage  cited 


»v 


ieoti; 


m. 

Catayana,  the  same  form  of  expression 
:d  as  in  v.  7  *'  preserving  unsullied 
of  her  lord."    That  passage  is  to  be 
not  as  if  the  enjoyment  of  the  property 
be  conditional  on  the  chastity  of  the 
%  but  as  enforcing  a  line  of  conduct 
is  incumbent  on  the  widow  to  observe. 
[3  there  any  warrant  given  to  the  next 
come  in  till  after  the  widow's  natural 
Jimutavahana    in    commenting    on 
'.passage   (v.    57)  omits  (as  he  does  in 
^'Ventingon  v.  7  referred  to  before)  to  make 
mention  of  the  words  ^'preserving  un- 


» * 


sullied,"  &c.,  but  lays  great  stress  on  the 
moderation  to  be  observed  in  the  enjoyment 
of  the  property,  and  the  injunction  that  she 
is  to  enjoy  it  during  her  life.     Two  proposi- 
tions are  stated  by  him,  first,  that  a  widow 
must  not  alienate  the  property  so  as  to  deprive 
the  next  heirs ;  z.nd,  second ,  that  the  widow 
takes  until  her  death,  \yackson,  J, — Do  you 
mean  to  say  that  it  is  only  after  her  natural 
death  that  the  property  passes  to  the  next 
heirs,  and  that  civil  death  is  not  known  to 
the  Hindoo  law,  nor  meant  to  apply  .^j  There 
is  such  a  thing  as  civil  death  referred  to  in 
Hindoo   law,   namely,   in   the    Dayabhaga, 
ch.  i.,  vv.  31   to  33,  where  it  is  said  that  a 
partition  may  be  made  on  the  death  of  the 
father,  and  by  that  term  is  meant  not  the 
mere  demise  exclusively,  but  '*  also  the  state 
of  a  person  degraded,  gone  into  retirement, 
and  the  like."     There  is  no  such  interpreta- 
tion given  to  the  word  in  the  chapter  which 
treats  of  the  widow's  succession.  {Jackioriy  J, 
— Does  not  the  author  of  the  Dayabhaga  pro- 
ceed on  the  assumption  that  the  widow  is 
chaste.^]      He    does    not    enter    into    the 
question    of    the    effect    of    unchastity  on 
iLe    widow's    right    to    retain    possession ; 
and  in  no  text  is  the  subject  dealt  with. 
[MiUer,  J, — What  interpretation  does  the 
author    of    the     Dayabhaga    give    to    the 
passage,  '*  preserving  unsullied  the  bed  of  her 
lord."     Surely  he  does  not  repudiate  it?] 
He    makes    no     comment    on    it    at    all. 
\_3Iitfer,    J, — Was    ihat    not    because   the 
passage  was  too  clear  to  require  comment  ?] 
The  passage  is  too  clear  to  require  comment, 
if  it  is,  as  I  submit  it  is,  one  inculcating 
strict  continence,  and   not  one  creating  a 
conditional  right  to  retain  possession  of  the 
estate  inherited. 

It  has  been  insisted  that  the  widow  of  a 
childless  man  is  placed  in  a  peculiar  position 
with  respect  to  the  estate  inherited  by  her, 
inasmuch  as  the  estate  goes  to  her  husband's 
heirs,  and  not  to  her  own,  as  in  the  case 
of  her  stridhun;  and  that  the  rules  of 
inheritance  as  regards  her  succession  and 
right  to  retain  possession  are  different  from 
those  applicable  to  the  succession  of  sons, 
daughters,  and  others.  I  submit  there  is  no 
difference  whatsoever  in  this  respect,  and 
that  the  widow  has  as  much  right  to  retain 
properly  once  vested,  notwithstanding  ^ny 
failure  of  duty,  as  any  of  the  others.  In 
the  Dayabhaga,  ch.  v.,  which  treats  of 
exclusion  from  inheritance,  it  is  laid  down 
that  *'  he  who  dissipates  wealth  by  his  vices, 
should  be  debarred  from  participation  even 
though  he  be  the  first-born."    But  the  pro- 
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perty  having  once  vested,  there  is  nothing  to 
show  I  hat  the  son  would  be  liable  to  forfeit 
it,  if,  after  succession,  he  led  a  dissipated  life. 
So  likewise  by  v.  7,  which  enumerates 
some  of  the  classes  of  persons  disqualified 
from  inheriting,  if,  at  the  time  the  succession 
opened  out,  the  person  entitled  to  succeed 
came  under  one  of  the  disqualifications 
mentioned  in  that  section,  he  could  not  take, 
but  if,  having  taken,  he  be  afflicted  with  any 
of  the  disorders  mentioned  in  that  section, 
there  is  no  authority  for  saying  that  he 
could  be  divested  of  the  property  inherited ; 
but  on,  the  contrary,  it  has  been  held 
(S.  D.  Ad.  Rep.  for  1854,  p..  244) 
that  under  Hindoo  law,  though  an  insane 
person  cannot  take  as  heir,  yet,  if  a  person 
has  once  succeeded  to  property,  he  is  not  to 
be  dispossessed  of  it  on  becoming  insane. 
V.  10  contains  a  similar  passage  from 
Yajnavalkya,  and  v.  11  lays  down  that 
those  who  are  debarred  from  inheriting 
should  be  maintained,  excepting  the  outcast 
and  his  son.  V.  19,  which  is  referred  to 
in  the  order  of  reference,  provides  that  the 
sons  of  disqualified  persons  may  inherit  if 
free  from  similar  defect,  and  that  ''their 
childless  wives,  conducting  themselves  aright, 
must  be  supported  ;  but  such  as  are  unchaste 
should  be  expelled  ;  and  so,  indeed,  should 
those  who  are  perverse."  This  has  reference 
only  to  widows  entided  to  maintenance,  but 
not  to  a  widow  who  has  succeeded  as  heir  to 
her  husband.  The  passages  bearing  on  the 
subject  of  exclusion  from  inheritance  in  the 
Mitakshara  are  to  be  found  in  ch.  ii.,  s.  10; 
and  the  authors  of  the  Dayabhaga  and 
the  Mitakshara  agree  on  the  subject.  It 
is  important  to  notice  that  neither  of  the 
two  authorities  make  any  mention  of  the 
exclusion  of  an  unchaste  widow.  Further 
authorities  to  the  same  effect  are  to  be  found 
in  2  Colebrooke's  Digest  (London  edition), 
pp.  459  to  465,  and  in  Shamcahurn  Sircar's 
Vyavasta  Darpana,  p.  23,  et  seq. 

In  ch.  i.,  s.  2  of  the  Dayakrama  Sangraha, 
the  widow's  right  of  succession  is  treated  of, 
and  the  conclusion  come  to  is  that  declared 
by  the  Dayabhaga  to  be  the  law.  In  the 
Mitakshara,  ch.  ii.,  s.  i,  the  same  subject  is 
discussed,  and  in  v.  39  of  that  section,  it 
is  laid  down  that  ''  it  is  a  settled  rule  that  a 
wedded  wife,  being  chaste,  takes  the  whole 
estate." 

Then  there  are  the  cases  bearing  on  the 
point.  In  Gobind  Monee  Dossee  vs.  Sham 
Lall  Bysack,  W.  R.,  F.  B.  Rul.  165, 
it  was  held  that  a  widow  might  sell,  for  other 
than  allowable  cattses,  property  which  has 


descended  to  her  from  her  husband,  and 
such  sale  was  not  an  act  of  waste  desi; 
the  widow's  right,  and  vesting  the  pro 
in  the  reversionary  heirs ;  and  in  deliv 
judgment  in  the  case  of  Chundrabolee  D 
vs.  Brody,  9  W.  R.  584,  Mr.  Justice  G 
says ;  "  A  Hindoo  widow,  with  a  life-in 
in  her  deceased  husband's  estate,  woald 
entitled   to    make    the    fullest    ase  of 
usufruct  of  that  estate ;  and  it  seems  doal 
ful,    under   the   late    rulings    of    the  Ptii 
Council,  whether  she  could  be  in  any 
restrained,  however  wasteful  her  expendit 
so  long  as  she  kept  within  the  ^limits  of 
income,  and  made  no  attempt  at  alienati 
The  gist  of  these  decisions  is  that  a  widow 
absolutelv   entitled   to  the   income   of  ll 
estate,  and  no  one  has  a  right  to  interfere 
her  in  the  control  and  disposition  of  iL 
Nobin     Chunder    Chuckerbutty     pi. 
Chunder  Chuckerbutty,  9  W.  R.  505,  it 
held  that  the  reversionary  heirs  were  boaii4' 
decrees  obtained  against  a  widow  relatlaj 
her.  husband's  estate.     With  regard  to 
cases  which  bear  more  immediately-fipoa 
point    which    has    been    referred    for 
consideration  of  the   Full  Bench,  the 
will  be  found  in  2  Strangers  Hindoo 
p.  272,  consisting  of  a. question  pat  to 
Pundits,  their  answer,  with  remarks  th' 
The  question  was :     '*  A  widow  with  a  dai 
ter,  but  no  son  by  her  deceased  husband,ha 
taken  possession  of  his  estate.is  squanderi 
being  proved  to  be  a  bad  character: 
says  the  law  in  such  a  case  ?  '*      The  Pa 
replied :     **  Though  a  widow  should  bep 
to  be  vicious,  still,  in  default  of  male  i 
she  has  a  right  to  her  husband*s  esute, 
not  to  squander  it.     It  is  to  be  employ 
charities  and  the  maintenance  of  the  fa 
and  for  this  purpose,  and  to  preserve  the  r^ 
of  the  daughter,  trustees  and  a  receiver 
be  appointed."     Colebrooke  in  his  rem 
says :  '*  An  unchaste  woman  is  excluded 
the  inheritance  of  her  husband.     See  M 
shara  on  Inheritance,  ch.  ii,  s.  i ,  pp.  30, 
But  no  misconduct,  other  than  incontlnei 
operates  disinherison ;  «^r,  a/Ur  ike  fro^ 
has  vested  by  inheritance^  does  she  forfeit 
unless  for    loss    of  caste^     untxpiaiei 
penance^    and    unredeemed    by     atonem 
This  opinion  of  Colebrooke*s  was  adopt* 
Sir  Thos.  Strange  at  vol.  i.,  p.   136  of 
work.    There  is,  in  fact,  no  difiEerence  bet 
the  Mitakshara  and  Dayabhaga  regarditig^ 
question  which  has  been  submitted  for 
Lordships'  decision.     Here  we  have  the 
nion  of  Colebrooke  and  Strange  that  ua 
ty  did  not  work  a  forfeiture  unless  it 
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iated  by  penance,  and  unredeemed  by 
ent.  These  cases  were  fully  dis- 
in  the  case  that  was  decided  by 
slice  Markby,  in  the  first  instance,  and 
ards  affirnied  on  appeal  by  Peacock, 
and  Macpherson,  J.  (Srimati  Matangini 
rx.Sriraati  Joy  Kali,  14  W.  R.,  Or.Jur., 
In  a  case  tried  in  the  Bombay  High 
It,  two  years  before  the  case  of  Srimati 
ingini  Debi  vs,  Srimati  Joy  Kali,  be- 
Westropp  and  Warden,  JJ.  (4  Bom.  H.C. 
,  Ap.  Civ,  J.,  25),  where  their  Lordships 
at  page  30 :  "  We  have  consulted  the 
Justice  and  our  other  learned  brethren 
Oy  sitting  at  the  Appellate  side  of  the 
t,and  find  that  they  concur  in  that  view 
tl  XXI.  of  1850,  which  appears  to  have 
the  same  as  was  taken  by  Sir  L.  Peel,C.J., 
i.SaumMonee  Dossee  vs.  Neemy  Churn 
*  and  it  was  held  that,  though,  by  Hin- 
w,  incontinence  excluded  a  widow  from 
ion  to  her  husband's  estate,  yet,  if  the 
ce  were  once  vested,  it  was  not 
\  to  be  divested,  unless  her  subsequent 
finence  were  accompanied  by  degra- 
';  but  that,  by  Act  XXI.  of  1850,  depri- 
I  of  caste  could  no  longer  be  recognized 
king  a  forfeiture  of  any  right  or  pro- 
or  affecting  any  right  of  inheritance. 
1  now  refer  to  some  cases  which 
the  case  of  the  reversionary  heir. 
3[i4  of  Montriou's  edition  of  Morton's 
ns  Is  a  case  decided  in  1792,  where 
held  that  the  incontinence  of  a 
creates  a  forfeiture  of  her  claim  to  the 
jion.  There  is  nothing  to  show  that 
ate  had  vested  in  her,  but  it  may  be 
med  that  she  was  never  in  possession. 
I  in  2  Macnaghten's  Hindoo  Law,  p. 
e  3,  the  following  question  was  put  : 
person  died,  leaving  a  widow  and  a 
r  of  the  half-blood.  Subsequently  to  his 
,  the  widow  violated  the  hitherto  unsul- 
ed  of  her  husband,  and  bad  a  child  by  a 
our  of  another  class,  while  the  brother's 
uct  was  consistent  with  his  religion  ;  in 
tase,  which  of  the  two  is  entitled  to 
d  to  the  property  of  the  deceased  ? 
ing  the  widow,  during  the  lifetime  of 
asband,  to  have  cohabited  with  a 
;er,  and  to  have,  therefore,  been  expelled 
the  family,  and  to  have  lost  her 
ion,  has  such  widow  any  right  to 
t  her  husband's  property } "  The 
^  was :  "  It  is  the  general  doctrine  that 
'Virtuous  widow  of  a  man  who  dies 
no  heir  down  to  the  great-grandson 
s ;  but  that  if  she,  on  the  death  of 
td,  be  faithless  to  bis  bed,  she  has  no 


right  of  succession ;  consequently  the  widow, 
in  such  case,  would  be  excluded  by  her 
husband's  half-brother.  So  in  the  case  of 
her  having  acted  unchastely  while  her  hus- 
band was  living."  Mr.  Justice  Mitter,  in 
referring  to  this  case,  says  that  "  it  was  dis- 
tinctly held  therein  that  an  unchaste  widow 
forfeits  all  rights  to  her  husband's  estate." 
Mr.  Justice  Mitter  then  refers  to  the  next 
case  at  p.  21,  case  4,  and  says  that  *' it 
was  expressly  held  therein  that  an  un- 
chaste widow  is  liable  to  be  expelled  from  the 
family-house  of  her  husband."  No  doubt,  the 
opinion  of  the  Puadit  is  opposed  to  my  view, 
but  there  is  n.o  authority  in  the  Dayabhaga 
for  such  an  opinion.  [Couch,  C,y, — I  am 
not  so  sure  that  the  point  is  against  you.  It  is 
stated  that  **  the  widow  had  become  a  prosti- 
tute, and  had  violated  her  husband's  bed." 
She  may'  have  become  a  prostitute  in  the  life- 
time of  her  husband.]  And  it  will  be  seen 
that,  in  the  first  case  cited  from  Macnaghten  at 
p.  20,  the  Pundit  quotes  this  very  v.  19  of 
the  Dayabhaga  to  which  I  have  referred.  It 
does  not  appear  that  the  Hindoo  law  any- 
where recognizes  the  loss  of  caste,  or  being, 
an  outcast,  as  a  cause  working  forfeiture. 
Causes  disqualifying  from  inheritance  are  not 
causes  working  forfeiture.  Loss  of  caste  is 
a  cause  for  exclusion,  and  Colebrooke's 
opinion  would  be  consistent  with  the  Hindoo 
law  if  loss  of  caste  operated  as  civil  death. 
But  it  is  very  doubtful  as  to  what  consti- 
tutes civil  death.  Mr.  Justice  Mitter  next 
refers  to  another  case  at  p.  112  of  2  Mac- 
naghten's Hindoo  Law  under  the  head  of 
hiaintenance  as  dpropos  to  the  case  of  a 
Hindoo  widow  who  has  already  succeeded, 
and  is  in  possession.  Here  there  could  be 
no  vested  right  in  regard  to  the  future  sums 
of  money  to  be  allowed  as  maintenance,  and 
which  might  be  stopped  by  the  owner  or  next 
holder  ot  the  estate.  Then  the  case  in  7 
Sel.  Rep.,  p.  144,  to  which  Mr.  Justice 
Mitter  refers,  is  clearly  distinguishable  from 
the  present.  That  was  a  case  of  mainte- 
nance, and  the  Judges  were  quite  right  in  not 
allowing  her  maintenance  when  she  became 
unchaste.  The  case  cited  by  Mr.  Justice 
Mitter  froni  S.  D.  A.  Rep.,  1858,  p.  1891, 
was  one  of  the  widow's  incontinence  and  ex- 
pulsion during  the  husband's  lifetime.  There 
were  three  elements  in  this  case :  (1)  The  act 
of  unchasiity  was  committed  in  the  lifetime 
of  the  husband  ;  (2)  the  husband  had  in  fact 
repudiated  the  wife,  or  exercised  |a  summary 
right  of  divorce  in  his  own  favor ;  and  (3)  had 
written  a  letter  in  the  nature  of  a  nuncu- 
pative will  reciting  that  the  wife  had  brought 
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disgrace  on  Ihe  family.  There  is  another 
case,  Gopal  Singh  vs,  Dbung<azee,  in  3  W.  R. 
206.  It  was  an  extreme  case.  The  Hindoo 
widow  not  only  became  a  Mahomedan,  but 
unfaithful  to  the  bed  of  her  deceased  bus-  ■ 
band,  and  the  Court  held  that,  according  to 
the  principle  laid  down  in  section  3,  Act  XXI. 
of  1850,  her  conversion  did  not  involve  forfei- 
ture of  inheritance.  In  the  case  of  Srimati 
Matangini  Debi  vs,  Srimati  Joy  Kali  (14 
W.  R.,  O.  J.  23),  with  the  exception  of 
the  Bombay  case  and  the  case  cited  from 
3  W.  R.,  all  the  other  cases  were  dis- 
cussed in  the  judgment.  Baboo  Shamachum 
in  his  Vyavasta  Darpana,  p.  10 16,  para. 
663,  agreeing  with  Colebrooke  and  Sir  Thos. 
Strange,  says  that  a  woman,  '^  who  became 
adulterous  after  inheriting  property,  or  obtain- 
ing a  maintenance, "  did  not  forfeit  her  right 
to  inheritance  or  maintenance  *'  unless  the 
crime  were  such  as  to  cause  complete 
degradation  by  loss  of  caste  unredeemable  by 
atonement."  {Glover^  y, — Whose  Vyavasta 
is  that  ?  There  must  be  some  authority  for 
a  Vyavasta  in  order  to  give  it  weight.] 
There  is  no  name  given.  But  Sir  Barnes 
Peacock  refers  to  it  in  his  judgment  in  the 
Full  Bench  case  of  Srimati  Matangini  Debi  vs. 
Srimati'Joy  Kali,  and  says :  "  With  reference 
to  this  Vyavasta  that,  although  Baboo  Shama- 
chum Sircar  is  no  authority  on  Hindoo 
law,  it  appears  to  me  that  he  has  there 
given  a  correct  view  of  the  law  on  the  subject." 
Sir  Barnes  Peacock  then  goes  on  to  discuss 
the  meaning  of  Act  XXI.  of  1850.  But 
before  I  go  to  that  question,  I  would  ask 
your  Lordships  if  that  question  arises  in  this 
case  at  all.  The  widow  has  not  been  sub- 
jected to  degradation,  or  deprived  of  her 
caste.  All  that  is  disclosed  is  that  she  com- 
mitted an  act  of  unchastity,  and  she  belongs 
to  the  Soodra  caste,  the  lowest  of  all  castes 
For  an  enumeration  of  castes,  see  Shama- 
churn's  Vyavasta  Darpana  1034-38. 

His  Lordship  Mr.  Justice  Milter,  in  his 
judgment  with  the  order  of  reference,  says: 
'^The  Hindoo  law  does  not,  at  least  in 
Bengal,  recognize  any  distinction  between  the 
moveable  and  immoveable  portions  of  the 
estate,  nor  does  it  recognize  any  distinction 
between  the  corpus  of  that  estate  and  its 
profits."  I  contend  that  there  is  some 
distinction  between  moveable  and  immoveable 
property.  It  has  been  held  that  a  widow 
may  make  the  fullest  use  of  the  usufruct, 
although  she  may  not  make  any  testamentary 
disposition  of  the  surplus.  That  is  the  case 
in  the  9  W.  R.  584.  Mr.  Justice  Milter  goes 
on  to  say:    ''Every  act  done  by  her  (the 


Hindoo  widow),  the  effect  of  which  Ist 
incapacitate  her  from  using  that  estate  f« 
the  only  purpose  for  which  she  is  entitled 
use  it,  operates  as  a  cause  of  forfeitare." 
so,  every  act  of  waste  would  operate  as 
forfeiture.     Referring  to  the  text  of  BiiAil 
Menu,  "  the  widow  of  a  childless  man,  ke 
ing  unsullied  her  husband's  bed,  and  pers 
ing  in  religious  observances,  shall  pi 
his  funeral  oblation  and  obtain  his  shar^'^ 
the  learned  Judge  observes  that  the 
passage  shows  "  that  the  preservation  of 
chastity    is   a  condition   precedent  to 
widow's  capability  to  offer  oblations  to 
deceased  husband,  and  therefore  to  hen 
to  take  his  estate."     That  would  apply  toi 
case  of  a  son   also.     [  Couch,    C.J.-A 
distinction  between  the  son  and  the  wi( 
would  seem  to  be  this  :  The  estate  goes^ 
the  son  to  perform  certain  religioas 
monies,  but  not  only  for  that.     In  the  caaet 
the  widow,  the  estate  is  given  to  her 
for  the  purpose  of  performing  those 
monies.]     That  reason  may  have  swayed 
minds  of  the  holy  sages.     But  it  is  dii 
to  trace  the  origin  of  the  right  of  the 
to  succeed  to  her  husband's  property, 
may  be  conceded  for  the  sake  of  ai 
that  the  object  which  the  holy 
was  not  that  the  widow  should  lire  io 
ence  and   luxury,   but    in    strict    relij^ 
observances.  Gradually,  however,  the  rdk 
been    relaxed.    The    Dayabhaga    and 
Mitakshara  first  of  all  upheld  the  wid< 
right  to  take  in  the  case  of  separate  bi 
and  afterwards  in  all  cases.  Then  the 
sions  of  the  Sudder  Court  and  the  Hi^ 
Court  have  extended  that  principle.     It 
been  held  that  she  can  do  anything  she 
with  her  estate,  and  may  make  the  ft 
use  of  the  usufruct.  If  your  Lordships  a( 
these  authorities,  we  need  not  go  badj 
inquire  as  to  the  origin  of  the  widow's 
Mr.  Justice  Mitter  seems  to  think  from 
participial  form  of  the  word  "keeping" 
the  passage  "  keeping  unsullied  the  bedi 
her  lord,"  that  the  injunction  is  one  in 
nature  of  a  permanently-abiding  conditie 
The  learned  Judge  adopts  Sreekissen  Ti 
kolunkar's  rendering  of  **shadhee  (cl 
otherwise    the  right  ceases."     But  in 
Vyavasta  Darpana,  p.  28,  itis  given  "shadi 
that  is,  not  adulterous,   hence  the  rigl^' 
adulterous    women    ceases,"  which 
clearly  to  a  wife.    The  learned  Judge 
to  think  that  the  liability  to  resumption 
woman's  separate  property,  if  she  do 
preserve  unsullied  the  bed  of  her  husbancU 
an  argument  in  favor  of  bis  view  of 
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goestion.  But  I  submit  that  it  is  an  argument 
jumy  favor,  because  it  shows  that  the  husband 
Najr  take  from-  the  wife  property  that  may 
itre  become'  her  stridhun  on  her  becoming 
chaste ;  and  I  think  ii  may  be  fairly  ar- 
id that,  when  there  is  a  law  autftorizing 
busband  to  take  away  a  wife's  stridhun 
the  ground  of  un chastity,  the  husband 
II  do  so  by  virtue  of  that  law.  But  in 
absence  of  any  law  declaring  that  a  wi- 
>w  shall  give  up  any  property  to  which  she 
once  succeeded,  she  cannot  fairlv  be  de- 
Svcd  of  that  right.  As  to  the  text  which 
:lares  unchaste  childless  wives  liable  to 
mlsion,  there  is  no  law  authorizing  the 
lisionof  awidowwho  has  succeeded.  With 
ference  to  Calluka  Bhuita's  commentary 
m  a  text  of  Menu,  to  the  effect  that 
kales  are  incapable  of  expiating  a  sin 
lally  committed,  and  that  they  are  as 
as  falsehood  itself,  is  no  authority  any 
re  than  those  texts  of  his  which  treat 
len  as  incapable  of  succeeding  at  all. 
ibmit  that,  in  the  absence  of  any  express 
on  the  subject,  and  as  the  weight  of 
rity  of  decided  cases  is  in  my  favor,  a 
w  cannot  by  reason  of  unchastity  be 
ted  of  that  which  has  once  vested  in  her. 
^abao  KaUt  Prosunno  Duit  (for  the  Re- 
idem). — Your  Lordships  have  to  deter- 
this  question,  not  according  to  the 
lions  of  any  decided  cases,  or  according  to 
opinions  of  any  European  gentlemen  who 
\%  written  any  Treatises  on  Hindoo  Law, 
chiefly  upon  the  construction  of  the  ori- 
ll  texts.  The  texts  bearing  on  the  widow's 
lition  are  to  be  found  in  the  Dayabhaga, 
xi.,  s.  I,  vv.  56,  60,  61,  62  and  64.  But 
[first  ch.  xi.,  s.  6,  V.  1 1 .  By  ch.  xi.,  s.  6,  v,  1 1 , 
lies  are  not  competent  to  take  the  heri- 
If  they  take  it,  it  is  not  as  heritage 
for  iheir  absolute  use,  but  for  some 
purpose  which  is  mentioned  in  the 
ial  text  under  which  they  take.  So, 
rding  to  ch.  xi.,  s.  i,  v.  56,  the  widow  does 
take  it  as  heritage.  The  concluding 
Is  are  '*  after  her  let  the  heirs  take  it." 
re  the  word  heirs  is  used  in  contradistinc- 
to  widow.  The  widow's  estate  is  not 
same  as  that  given  to  a  male  owner  in 
ritable  property.  In  ch.  i.,  s.  7,  the  author 
le  Dayabhaga  discusses  the  question  of 
dietary  rights  and  the  distinction  between 
i  Benares  and  Bengal  Schools  of  Law 
p  regard  to  co-parceners,  and  his  opinion 
that  there  can  be  no  proprietary  right 
vested  interest  without  the  power  of  alien- 
^n.  As,  therefore,  the  widow  has  not 
power     of     alienation,     she     has     not 
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such  a  vested  interest  as  is  mentioned  bv  the 
author  of  the  Dayabhaga,  and  consequently 
she  does  not  take  the  heritage.  Then  one 
of  the  essential  conditions  on  her  enjoying 
the  property  is  chastity.  In  ch.  xi.,  s.  i,  v.  3, 
Vrihaspatti  says  :  **  Let  the  virtuous  wife  take 
her  husband's  property."  The  original  word, 
which  has  been  translated  virtuous,  is 
shadhee.  Other  schools  of  law  have  adopted 
the  same  text  regarding  females.  In  the 
Viramitradaya,  p.  203  (quoted  in  Mr.  Justice 
Milter's  judgment),  virtuous  wife  is  translated 
"  wife  devoted  to  her  husband,''  {Heads  the 
Sanscrit.)  The  proper  translation  is  "  woman 
devoted  to  her  father-in-law  and  others.." 
Then  the  last  words,  "  will  not  get  the  proper^ 
ty,"  should  be  "  will  not  get  even  her  stridhun." 
if,  therefore,  you  can  take  away  a  woman's 
stridhun  by  reason  of  unchastity,  d  fortiori 
you  can  take  away  that  class  of  it  which  is 
called  inheritance.  Mr.  Justice  Mitter,  re- 
ferring to  the  decision  of  the  Privy  Council 
in  II  Moore's  I.  A.  173,  says:  "One  of 
the  questions  raised  in  that  case  was  whether, 
under  the  Hindoo  law,  as  adcninistered  in 
the  Benares  School,  property  inherited  by  a 
woman  becomes  her  stridhun  ;  and  a  pas« 
sage  of  the  Mitakshara,  the  higliest  authority 
recognized  in  that  school,  directly  supporting 
the  affirmative  of  this  proposition,  was 
strongly  relied  upon  in  the  course  of  the 
argument.  But  tlieir  Lordships  declined  to 
act  upon  that  passage  ;  and  one  of  the  reasons 
assigned  by  them  was,  that  it  was  inconsistent 
with  the  general  spirit  of  the  Hindoo  law 
as  shown  by  the  numerous  texts  declaring 
the  perpetual  dependence  of  women."  This 
question  is  referred  to  in  West  and  BCihler's 
Treatise.  But  my  argument  is  this,  that, 
whether  the  Privy  Council  have  so  viewed 
it  or  not,  it  is  the  opinion  of  the  Benares 
School  that  property  which  comes  to  the 
woman  from  her  husband  is  forfeited  by  un- 
chastity, because  all  the  texts  of  the  Benares 
School  declare  that  the  property  which  comes 
to  a  woman  from  her  husband  is  her  stri- 
dhun, and  that  a  woman's  stridhun  becomes 
forfeited  by  reason  of  unchastity.  [Ainslie, 
y. — Does  not  stridhun  go  to  the  daughter  .?] 
Yes,  so  far  as  the  property  derived  from  the 
husband  is  concerned.  But  to  whomever  it 
will  go,  forfeiture  is  unavoidable  in  case  of 
unchastity.  If  we  go  to  the  Mithila  School, 
we  find  it  laid  down  in  the  Vivada  Chin- 
tamani,  p.  265,  that  '*a  wife  who  does  malici- 
ous acts  injurious  to  her  husband,  who  has  no 
sense  of  shame,  who  destroys  his  effects,  or 
who  takes  delight  in  being  faithless  to  his 
bed,  is  held  unworthy  of  the  property  before 
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described  *'  as  her  own  property.     So  also 
with  regard  to  the  Bombay  Schools  (see  the 
Vyavahara  Mayukha,  ch.  iv.,  s.  i o,  v.  i  j).    Be- 
cause that  text  has  not  been  quoted  by  the 
author  of  the  Dayabhaga,  owing  probably  to 
the  fragmentary  condition  of  that  book,  it  does 
not  follow  that  it  is  not  binding  on  those  who 
are  governed  by  the  Hindoo  law  as  adminis- 
tered in  the  Bengal  School.     I  submit,  there- 
fore, that  your  Lordships  can  hardly  lay  down 
that  this  principle    of  forfeiture,    which   is 
known  to  all  the  other  five  schools,  does  not 
apply  to  the  Bengal  School.     In  the  Daya- 
bhaga,  ch.  v.,  v.  19,  it  is  said,  with  reference  to 
childless    wives : — "  Such    as   are   unchaste 
should  be  expelled,  and  so,  indeed,  should  those 
who  are  perverse."    There  is  great  force  in  that 
word  expelled.    I  therefore  submit  that  the 
principle  of  forfeiture  is  not  strange  to  the 
Bengal  School.   Though  not  referred  to  by  the 
author  of  the  Dayabhaga,  it  is  not  opposed 
to  the  principles   which  he   has  laid  down. 
I  may  refer  to  the  case  reported  in  i  Mad. 
H.  C.  Rep.  372,  where  it  was  held  that  a 
Hindoo  adulteress  hving  apart  from  her  hus- 
band could  not  recover   maintenance  from 
him  60  long  as  the  adultery  was  uncondoned. 
Baboo  Kalee  Mohun  Dass  (on  the  same  side). 
— In  10  W.  R.  (P.  C.)  21  their  Lordships  say  : 
"The  duty,  therefore,  of  an  English  Judge, 
who  is  under  the  obligation  to  administer  Hin- 
doo law,  is  not  so  much  to  enquire  whether  a 
disputed  doctrine  is  fairly  deducible  from  the 
earliest  authorities,  as  to  ascertain  whether 
it  has  been  received  by  the  particular  school 
which  governs   the   district    >\ith  which  he 
has  to  deal,  and  has  there  been  sanctioned  by 
usage.   For,  under  the  Hindoo  system  of  law, 
clear  proof  of  usage  will  outweigh  the  written 
text  of  law."     It  has  been  contended,  on  the 
other  side,  that  there  is  no  direct  authority 
on  the  point  now  under  your  Lordships'  con- 
sideration.    This  case  is  cited  to  show  that, 
in  the  opinion  of  the  Privy  Council  in  the 
absence  of  direct  texts,  the  Courts  ought  to 
be  guided  by  evidence  of  usage.     The  opi- 
nion of  Pundits  is  a  valuable  help  in  assist- 
ing the  Court  in  forming  its  judgment. 

The  case  of  Kasheenath  Bysack  vs,  Horo- 
soonderee  Dossee,  reported  in  the  Vyavasta 
Darpana,  p.  97,  shows  how  anxious  the  Privy 
Council  were  to  do  justice.  But  the  great 
source  of  mistake  in  all  these  decisions,  and 
the  true  cause  of  failure  in  them  to  arrive 
at  a  correct  conclusion  on  the  subject,  is  the 
assumption  that,  according  10  the  Hindoo 
law,  when  property  once  vests  in  a  widow, 
it  can  never  be  divested  except  by  death. 
I  have  been  unable  to  lay  my  hands  on  a 


single  text  to  support  this  proposition.    O^ 
the  contrary,  there  are  several  cases  in  whi 
the  sages  point  out  how  the  property 
be  divested.     Take,  for  instance,  ihe  case 
a  widow  holding  property  under  a  power 
adoptidfc.     The  moment  adoption  takes  pi 
the  property   divests  from  the  widow, 
vests  in  the  adopted  son.     Then  again 
death,  loss  of  caste,  disinclination  to 
atonement,  are  causes  that  divest  pro] 
from  a  widow.     Mr.  Justice  Milter  has 
pointed   out   the   fallacy   of   this  argui 
and  shown  that  the  application  of  the 
that,  according  to  Hindoo  law,  property 
vested   cannot  afterwards   be    divested, 
pends  upon  the  nature  of  the  estate  in  qi 
tion.     In  showing  the  difference  between 
estate  of  heirs  male  and  of  the  widow, 
says  of  the  latter :    *'  Her  estate  is  one 
tially  in  the  nature  of  a  trust  estate,  for 
can  use  it  only  for  a  particular  purpose, 
for  no  other ;  and  if  she  has  by  her  own 
duct   rendered  herself  totally   incapable 
using  it  for  that  purpose,  the  divesting 
follow  as  a  necessary  consequence." 
word  "  trust  estate  "  is  not  used  in  the 
in  which  it  is  used  in  English  law. 
was  meant  here  is  an  estate  subject  to 
terms  or  conditions  laid  down  expressly 
the  text  under  which  she  takes,  or  im] 
upon  her  by  social  usage  or  local  custom, 
describing  the  estate  which  a  widow  takf 
the  use  of  English  law  terms  is  unavoidi 
In  II  Moore's  1.  A.  173,*  the  Privy  Coi 
say  that  '^  the  widow's  disabilities  depend 
a  great  measure  upon  the  notions  which 
Hindoo  legislators  entertained  of  the  tni 
and  necessary  dependence  of  the  sex."  In 
case  of  The  Collector  of  Masulipatam  rx. 
ly  Vericaia  Narrainapah  (8  Moore's  I.  A.  551 
their  Lordships  say  :     **  Nor  does  it  ap] 
to  their  Lordships  that  the  construction 
Hindoo   law   which   is   now   contended 
can  be  put  upon  the  principle  of  '  cti 
ratione  cessat  et  ipsa  lex'     It  is  not  nw 
for  the  protection   of  the   material  int 
of  her  husband's  relations  that  the  wid< 
power  is  fettered.     Numberless  auihoi 
from    Menu   downwards,   may   be   cited 
show    that,     according    to     the    princi] 
of  Hindoo  law,  the  proper  state   of  ei 
woman  is  one  of  tutelage  ;  that  they  ali 
require   protection,   and    are    never    fit 
independence.     Sir    Thomas    Strange   (i 
Strange  on  Hindoo  Law,  Vol.  I.,  p.  242)  ' 
the  authority  of  Menu  for  the  proposition 
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woman  have  no  other  controller  or  pro- 
)r,  the  king  should  control  or  protect  her. 
liD)  all  the  authorities  concur  in  showing 
according  to  the  principles  of  Hindoo 
r,  the  life  of  a  widow  is  to  be  one  of  ascetic 
rtion  (j  Colebrooke's  Digest,    j^  495)« 
ice,  probably,  it  gave  her  a  power  of  dis- 
ression  for  religious,  which  it  denied  to  her 
Mher,  purposes.    These  principles  do  not 
to  be  consistent  with  the  doctrine  that, 
the  failure  of  heirs,  a  widow  becomes 
rfetely  emancipated  ;  perfectly   uncon- 
td  in  the  disposal  of  her  property ;  and 
to  squander  her  inherited  wealth  for  the 
js  of  selfish  enjoyment."     From    11 
p.  171,*  it  will  be  seen  that  it  was 
ipted    to   be    shown    that,    though   in 
rcr   Bengal   the  estate  which   a  widow 
»  is   limited,    yet     *'this    is    not    the 
rof  the  Western  Schools,  and  that  at  Be- 
5,  and  in  the  other  provinces  governed 
Mitakshara,  no  widow's  estate  in  her 
md's  property  is  absolute ;  that  she  has 
power  to   dispose   of   it ;   and   that,  if 
fails  to  do  so,  it  is  after' her  death  sub- 
to  a    different   course    of    succession 
that  which  obtains  in  Bengal."     The 
Council,    however,    rejected   such   a 
De  as  that.     Again,  in  9  Moore^s  I.  A., 
j6t  (in  what   is  known  as   the  Shiva- 
case),  the  Privy   Council   considers 
flight  of  a    Hindoo   widow   to   inherit 
the  Mitakshara,  and  it  will  be  admitted 
le  other  side   that   the  Mitakshara  is 
luable  an  authority  upon  this  point  as 
)ayabhaga.     In  that  case  the  property  in 
ion  was  in  part  the  common  property  of 
led  family,  and  in  part  the  separate  ac- 
tion of  the  deceased  ;  and  their  Lordships 
»tp.  608:     **  There  being  no  positive 
governing  the  case  before  us,  we  must 
to  the  principles  of  the  law  to  guide  us 
slermining  it."     That  is,  I  submit,  just 
your  Lordships  will  have  to  do  in  this 
Instead  of  calling  upon  me  to  prove 
latively  that  the  Hindoo  law  divests  a 
of  her  inheritance  by  reason  of  un- 
ity, is  it  too  much  to  ask  the  other  side 
ite  a  single  authority  to  show  that  an 
te  widow  is  entitled  to  enjoy  the  in- 
toce  at  the  same  time  that  she  fails  to 
the  obligations  incident  to  that  right, 
^nnot  perform  a  single  religious  aft  to 
)te  the  eternal  bliss   of  her  husband 
from  Dayabhaga,  ch.  xi.,  s.  i,  as  con- 
igthe  authority  of  four  rishis  or  sages, 
^Vrihaspatti,  Yajnavalkya,   Vishnu  and 
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Bridha  Menu).  The  word  **  virtuous "  in 
V.  I,  as  Mr.  Justice  Mitier  has  pointed  out, 
is  not  a  correct  reading  of  the  original  {reads 
the  Sanscrit).  The  English  equivalent  of  it  is 
chaste^  plus  the  performance  of  certain 
duties.  It  should  also  be  borne  in  mind  that 
"leaving  no  issue"  is,  in  the  conception  of 
Hindoo  lawyers,  a  great  calamity :  and  as 
Mr.  Justice  Mitter  has  so  well  pointed  out, 
"  keeping  unsullied  her  husband's  bed  "  means 
something  continuous.  There  is  a  fifth  rishi, 
Catayana,  who  says  (Dayabhaga,  ch.  xi.,  s.  i, 
V.  56) :  **  Let  the  childless  widow  preserving 
unsullied  the  bed  of  her  lord,  and  abiding  with 
her  venerable  protector,  enjoy  with  modera- 
tion the  property  until  her  death.  After  her, 
let  the  heirs  take  it."  The  heirs,  not  of  the 
widow,  but  of  the  husband.  That  has  one  im- 
portant bearing  on  the  question  of  vesting  and 
divesting.  (See  Burnell's  Vyavahara  Dayavi- 
bhaga,  p.  30,  for  a  disquisition  on  the  right 
of  the  widow  to  succeed).  The  question  then 
stands  thus :  Vrihaspatti  and  four  other  sages 
have  pointed  out  how  the  Hindoo  law  is  to 
be  construed :  (i)  It  is  admitted  that  an  un- 
chaste widow  cannot  inherit.  (2)  It  is  also 
admitted  that,  after  the  death  of  the  widow, 
the  heir  of  the  husband,  and  not  of  the  wife, 
gets  the  property.  (3)  A  wife's  exclusive  pro- 
perty differs  materially  from  property  in- 
herited from  her  husband.  (4)  The  rishis 
are  by  no  means  agreed  in  giving  the  wife 
the  foremost  place  as  the  preferential  heir, 
and  it  is  only  under  certain  texts  that  the 
widow  takes.  (5)  Among  Hindoos  established 
usage  is  a  better  guide  than  an  enquiry  into 
the  complicated  and  contradictory  texts  of 
Hindoo  law.  (6)  The  practice  of  good  men 
is  certainly  inconsistent  with  the  conten- 
tion on  the  other  side.  I  challenge  my 
friend  on  the  other  side  to  show  that, 
even  among  the  lowest  classes  of  Hindoos, 
society  tolerates  a  widow  who  has  forsaken 
the  dictates  of  her  religion  nevenheless  to 
enjoy  her  deceased  husband's  property.  It 
will  be  conceded  that  the  wife  is  half  the 
body  of  the  husband,  and  that  her  right  of 
inheritance  depends  upon  the  benefit  to  be 
conferred  by  her  upon  his  soul ;  that  under 
Act  XV.  of  1856,  the  widow  forfeits  upon  re- 
marriage, but  that  expulsion  or  degradation 
is  not  permitted  to  a  widow  who  has  borne 
a  son.  It  will  also  be  admitted  that  an  un- 
chaste widow  is  disqualified  to  perform  re- 
ligious rites.  It  will  also  be  conceded  that 
the  word  **  daya"  or  heritage  is  an  expres- 
sion used  in  no  portion  of  the  Hindoo  law 
when  speaking  of  the  widow's  interest.  That 
the  widow  has  no  power  to  alienate  at  plea- ' 
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sure  is  no  doubt  opposed  to  the  ruling  of  the 
Full  Bench  reported  in  the  Special  Number  of 
the  Weekly  Reporter.  There  is  no  doubt  that 
an  unchaste  widow  cannot  adopt,  as  was 
decided  in  5  B.  L.  R.  362.  Nor  is  there  any 
doubt  on  the  point  that  not  only  is  property 
divested  from  a  widow  by  death,  but  also  by 
degradation  and  loss  of  caste  or  either.  No 
exception  was  taken  by  the  other  side  to  the 
proposition  laid  down  by  Mitter,  J.,  that  loss 
of  caste  is  not  the  only  ground  of  forfeiture 
recognized  by  the  Hindoo  law.  One  great 
error  into  which  the  other  side  have  fallen  is 
that,  because  no  place  is  given  to  the  widow 
under  the  head  of  "  exclusion  from  inherit- 
ance," there  can  be  no  forfeiture,  and  that 
she  must  lose  her  caste  before  she  can  incur 
forfeiture.  And  then  as  regards  the  conflict 
between  the  English  authorities  upon  this 
point,  the  authority  of  Sir  William  Jones 
counterbalances  that  of  Sir  Thomas  Strange, 
whilst  the  authority  of  Sir  Wm.  Macnaghien 
may  be  quoted  against  that  of  Colebrooke. 

It  is  a  settled  proposition  of  Hindoo  law 
that  succession  to  property  cannot  remain  in 
abeyance.  Also  that  it  is  not  every  childless 
widow  who  is  entitled  to  succeed,  but  only 
one  who  will  preserve  unsullied  the  bed  of  her 
lord.  Also  that  the  maintenance  of  women 
and  their  stridhun  are  liable  to  forfeiture  on 
the  occurrence  of  a  case  like  the  present. 

Then,  again,  properly  never  vests  in  a 
woman  as  in  a  man,  or  as  in  a  son  or  male 
issue.  A  widow  does  not  represent  her  hus- 
band in  all  respects.  Coming  to  our  judicial 
decisions,  from  1792  down  to  the  decision  of 
Sir  Lawrence  Peel  in  185 1,  there  was  ho 
difference  of  opinion.  [Couch,  C.J, — Was 
there  any  decision  between  those  dates  ?] 
There  was  that  case  of  Kasheenaih  Bysack  vs. 
Horosoonderee  Dossee,  which  went  up  in 
appeal  to  the  Privy  Council  in  1826.  Be- 
tween 1792  and  1 8 19,  Sir  Thomas  Strange 
was  consulted,  and  both  he  and  Colebrooke 
were  of  opinion  that,  unless  expiated  by 
penance,  or  redeemed  by  atonement,  incon- 
tinence would  exclude  the  widow.  The 
authority  of  Colebrooke  and  Strange,  there- 
fore, do  not  go  to  the  length  that  the  other 
side  would  make  out.  It  may  be  said 
that  the  reason  why  the  un chastity  of  a 
widow  is  omitted  from  the  chapter  of  Exclu- 
sion from  Inheritance,  is  that  that  chapter 
treats  of  Heirs,  and  inasmuch  as  the  widow 
is  no  heir,  the  chapter  of  Exclusion  took  no 
notice  of  her.  Her  right  is  coupled  with 
the  performance  of  duties  and  obligations. 

In  1809,  Mr.  Ellis,  who  was  consulted  by 
Sjr  Thomas  Strange,  said  that  ''the  wife 


does  not  succeed  unless  she  be  chaste ;  this 
is  a  necessary  condition  "  (2  Strange  373). 
In      1817      and      18 19     there     were    tvo 
cases    (cases     i     and     2)     reported    in   2 
Macnaghten's  Hindoo  Law,  p.  18,  and  one 
of  the*  texts  quoted  as  an  authority  in  tbe 
latter  case   is  that  of  Bridha  Menu,  which 
speaks  of  "'  the  widow  of  a    childless  roaft 
keeping  unsullied   her  husband's  bed«  and 
persevering  in  religious  observances/'    i«  , 
1823  there  is  a  case  (case  5)  reported  in  Ikii 
112,  where  it  was   held    that    an   unchaste 
widow  was  not  entitled  to  maintenance  froni^ 
her  husband's   brothers,    even   though  sbtt.j 
may  have  resigned  her  right  to  his  propeitfl 
in  their  favor  in  consideration  of  such  main* 
tenance  ;  and  in  this  case  the  text  of  Cata}*a-i 
na  : — "  Let  the  childless    widow    preservinf 
unsullied."  &c.,  and  a  text  of  Vyasa  reqairJ 
ing  the  widow  to  practise  **  con«4tJ»nt  abs»A 
miousness"   were  quoted  as  authorities.    Im 
this  case  the  l^al  advisers  did  not  go  so  f 
as  to  advise  the  setting-up  of  a  claim  to  i 
heritance   (as   is   now    done),    but    only 
maintenance.     Then  there  is  tbe  case  i& 
Sel.   Rep.    144,  which  is  also  in  our  favt 
The  judgment  of  Sir  L.   Peel  in   1851 
the   first   decision    against   us,   but  it  is 
no  authority  on  the  present  question, 
that  he  says  is  that  no  cases  have  been  cit< 
to    show   that   the     law    is    otherwise. 
1858  the  Sudder  Court  refused  to  follow 
law  as  laid  down  by  Sir  L.  Peel  (S.  D. 
Rep.,   1858,  p.  189 1 ).     Speaking"  for  my 
and  a  large  proportion  of  my  countrym 
none  of  us  ever  thought  that   Act  XXI. 
1850  had  anything  to  do  with   the  pr 
question.     We  always  regarded  it  as  an 
passed  in  the  interests  of  Native  Chri 
and  it  is  very  questionable  whether  it 
ever  intended  to  bring  about  such  a  re 
tion  as  it  has  done  in  the  position  of  Hind 
Thus    from    1792    to     1858    the    only 
against  us  is  the   decision  of  Sir  L.  B 
[Couch,  C.  7 — The  casein  1858  was  one 
incontinence  in  the  husband's  lifetime.]  So 
as  our  jurisprudence  goes,  there  is  no  dii 
ence  between  incontinence  in  the  husbaa^ 
lifetime    and   incontinence   after   his 
(reads  from  Vyavasta  Darpana,  pp.   24- 
That  is  the  vievv  which  the  Hindoo  la 
take,  and  which,  I  submit,  your  Lord 
ought  to  adopt  until  the  contrary  is  sho 
If  further  authority  be  required  to  su 
ih's  contention,  I  would  refer  to  the  cases 
appointment  in  our  l.iw,  alluded  to  in 
Justice    Mitters    jn  iorment.     It     is    of 
consequence  that  ihs   Hindoo  law  has 
fixed  the  precis  tjrne  when  property  ' 
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|ind  divesls  from  a  widow.  There  are 
nds  of  cases  for  which  no  texts  of. 
loo  law  can  be  citei.  As  to  the  author- 
doe  to  the  opinions  of  the  Pundits,  see 
W.  R.  (P.  C.)  22.  In  4  Bombay  H;  C. 
I.,  Ap.  Civ.  Jur.,  28,  it  was  laid  ttown 
the  authority  of  Colebrooke  (who,  1 
already  shown,  is  not  against  us)  that, 
iss  there  is  loss  of  caste  and  no  atone- 
\l,  no  forfeiture  can  take  place. 
rhc  decisions  of  the  Bombay  Court  is  an 
iiy  so  far  as  it  refers  to  Colebrooke, 
no  further ;  but  if  I  show  your  Lord- 
that  Colebrooke  is  not  asfainst  me,  1 
claim  him  as  an  authority  in  my  favor, 
reference  to  the  case  of  Srimati 
igini  Debt  vs.  Srimati  Joy  Kali,  as 
as  the  decision  of  the  Chief  Justice 
icerned,oneof  his  arguments  is.  if  male 
do  not  forfeit,  why  should  females  ? 
answer  is  that  males  take  absolutely ; 
s  take  subject  to  certain  texts.  It  is 
1I7  a  mistake  to  regard  a  Hindoo  widow 
heir.  Strictly  speaking,  she  is  not  an 
Sir  Barnes  Peacock  cites  Baboo  Sha- 
larn  as  an  author! ;y  in  favor  of  his 
That  genileraaa  has  expressed  his 
that,  on  a  question  of  this  nature,  his 
aiy  should  have  been  so  quoted, 
all  it  comes  to  this,  that  Sir  Barnes 
k,  in  quoting  from  Shamachurn, 
[0,  and  Colebrooke,  quotes,  in  fact,  from 
vooke,  to  whom  the  others  all  refer.  So 
inas  decisions  go,  the  case  stands  thus  : 
one  hand  we  have  Sir  William  Jones, 
East,  Elberling,  Strange,  and  others 
>port  of  my  proposition :  who  are  the 
>rilies  on  the  other  side  .?  The  result  of 
lalysis  is  five  on  the  one  side,  and  at 
twelve  on  the  other.  The  learned  plea  J- 
Wcrred  to  West  and  Biihler's  Digest  of 
poo  Law,  297,  et  seq,;  7  Sel.  Rep.  144, 
U  Morley*s  Digest  198,  and  stated  thai 
[decided  cases  in  his  favor  were  those 
|cd  in  1792,  1809,  1817,  1819,  1822, 
p,  1826.  1843.  ^^5^- 

•  for  the  commentators  who  have  treated 
baestion,  ihey  all  took  this  view  of  the 
pbon  contended  for  by  me.  I  have 
^y  referred  to  the  Dayabhaga  and 
Ikshara,  and  to  BurnelVs  Vyvahara 
favibhaga,  pp.  30  and  31.  I  would 
^  lefer  to  the  Vyavahara  Mayukha 
ke's  edition),  pp.  102  and  no;  to  the 
Ida  Chintamani  269  and  289  ;  to  tvt 
111  Cbandrika  174,  where  it  is  laid  down 
icven  maintenance  is  resumable  in  case 
inchaslity ;  to  the  Dayakrama  Sangra- 
rti. iii.,  paras.  16  and  17  ;  Dayatutta  53,  of 


which  Mitter,  J.,  has  given  a  translation  in 
his  judgment.  For  definition  of  "  shadhee  " 
and  **  putnee,"  see  Vyavasta  Darpana,  pp.  28 
and  40.  Some  of  the  texts  of  Hindoo  law 
bearing  on  the  position  of  a  Hindoo  widow 
are  given  by  Mitter,  J.,  at  p.  4  of  his  judg- 
ment. By  wife  in  the  Digest,  widow  is 
often  meant.  Dayabhaga,  ch.  xi,,  s.  i,  vv. 
2,  4,  5,  7,  15.  and  17  to  be  compared  with 
verse  53  to  show  the  difference  between  the 
staius  of  a  son  and  that  of  a  widow. 

As  to  the  second  question.  [  Couch  ^  C.J. — 
That  question  does  not  arise.]  Looking 
at  the  decisions,  the  opinions  of  the  Pundits, 
as  also  the  several  admitted  legal  proposi- 
tions in  favor  of  our  view,  bearing  in  mind 
the  peculiar  doctrines  of  our  religion,  philo- 
sophy, and  theology,  and  lopking  at  the  fact 
that  a  Hindoo's  soul  will  go  to  perdition  un- 
less the  necessary  rites  and  ceremonies  are 
performed,  I  ask  your  Lordships  to  decide 
and  judicially  legislate  on  a  matter  of  vital 
importance  to  the  Hindoos,  as  Hindoo  Judges 
would  do. 

Baboo  Mohinimohun  Roy,  in  reply,  cited 
1 1  Moore's  I.  A.,  p.  5 1 2 ;  15  W.  R.  63 ;  9 
W.  R.  584. 

The  judgments  0/  the  Full  Bench  were 
delivered  as  follows  : — 

Mitter,  J. — In  this  case  I  have  already 
expressed  my  opinion  at  considerable  length 
in  the  order  of  reference,  and  as  I  still  ad- 
here to  that  opinion,  I  do  not  think  it  neces- 
sary for  me  to  do  anything  more  than  to 
make  a  few  observations  merely  by  way  of 
supplement : — 

(i)  It  is,  I  believe,  a  proposition  beyond 
all  dispute,  and  indeed  it  was  fairly  conceded 
at  the  bar,  that  an  unchaste  widow  has  no 
ri^ht  to  succeed  to  the  estate  of  her  deceased 
husband,  irrespective  of  any  considerations 
arising  from  expiation  or  condonation.  Ba- 
boo Shamachurn  Sircar  says,  it  Is  true 
(see  Vyavasta  Darpana,  p.  1016,  Vyavasta 
No.  663).  that  loss  of  chastity  operates  as  a 
cause  of  disinherison  in  those  cases  only  in 
which  there  has  been  no  expiation  by  pen- 
ance, or  condonation  by  the  husband.  But 
the  only  authority  which  Baboo  Shamachurn 
has  been  able  to  cite  in  support  of  his  Vya- 
vasta is  the  opinion  of  Mr.  Colebrooke  in 
the  Trichinopoly  case  already  noticed  by  me 
in  the  order  of  reference.  Now,  there  is 
nothing  whatever  in  that  opinion  to  warrant 
the  view  taken  by  the  Baboo.  On  the  con- 
trary, Mr.  Colebrooke  lays  it  down  as  un- 
doubted law  that  an  unchaste  widow  has  no 
right  to  inherit  her  husband's  property,  with- 
put  the  slightest  reference  either  to  expiation 
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or  to  condonation  ;  and  this  opinion  is  sup- 
ported, not  only  by  all  the  decided  cases  on 
the  point,  but  also  by  the  express  provisions 
of  the  Hindoo  law  itself.  According  to  that 
law,  it  is  the  shadhee,  or  chaste  widow,  alone 
who  is  entitled  to  succeed  to  the  estate  of  a 
man  who  dies  without  leaving  any  male  issue ; 
and  as  it  is  beyond  all  question  that  neither 
expiation  nor  condonation  can  convert  an 
unchaste  woman  into  a  chaste  one,  the  opi- 
nion of  Baboo  Shamachurn,  which,  it  should 
be  remembered,  does  not  possess  any  inde- 
pendent value  of  its  own,  must  necessarily 
fall  to  the  ground. 

So  far,  therefore,  the  ground  being  clear 
before  us,  I  confess  I  feel  considerable  diffi- 
culty in  understanding  how,  in  the  face  of 
the  above  concession,  and  upon  the  authori- 
ties which  we  are  bound  to  follow  in  this 
case,  it  can  be  contended  that  loss  of  chastity 
does  not  operate  as  a  cause  of  forfeiture  also. 

Of  all  the  authorities  above  referred 
to,  the  Dayabhaga  of  Jimutavahana,  the 
acknowledged  founder  of  the  Bengal  School, 
is  undoubtedly  the  highest,  and  it  is  there- 
fore to  the  Dayabhaga  that  I  shall  first  direct 
my  attention.  I  do  not  wish,  however,  to 
go  over  all  the  texts  quoted  and  relied  upon 
by  the  author  of  that  treatise  in  discussing 
the  widow's  right  of  succession.  I  will  refer 
to  two  of  those  texts  only,  namely,  the  text 
of  Bridha  Menu  cited  ih  v.  7,  s.  i, 
ch.  xi.,  of  Mr.  Colebrooke's  translation 
of  the  Dayabhaga,  and  that  of  Catayana 
cited  in  v.  56  of  the  same  section  and  chap- 
ter.    These  two  verses  are  as  follow  : — 

(i)  **  The    widow    of    a    childless    man 

Bridha  Menu.  keeping  unsullied  her 

husband  s  bed,  and 
persevering  in  religious  ceremonies,  shall 
present  his  funeral  oblation,  and  obtain  his 
"  entire  share/' 
(2)  "  Let  the  childless  widow,  keeping 
Catayana.  unsullied  the  bed  of 

her  lord,  and  abiding 
"  with  her  venerable  protector,  enjoy  with 
"  moderation  the  property  until  her  death. 
"  After  her  death,  let  the  heirs  take  it." 

It  will  be  observed  that  the  first  of  these 
two  texts  is  cited  by  the  author  of  the  Daya- 
bhaga for  the  purpose  of  establishing  the 
widow's  right  to  succeed  to  the  whole  estate 
of  her  husband,  and  not  merely  to  a  portion 
of  it,  barely  sufficient  for  her  maintenance  ; 
and  the  second,  for  that  of  defining  the  nature 
and  extent  of  the  interest  which  devolves 
upon  her  by  virtue  of  such  right,  and  which, 
as  he  afterwards  explains  to  us  in  terms  too 
plain  to  be  misunderstood,  is  nothing  more 
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than  that  of  a  mere  holder  for  the  benefit  at 
her  husband's  soul.  Both  the  texts,  however, 
speak  of  the  widow's  obligation  to  preservei 
her  chastity  in  precisely  the  same  terms,  tbei 
words  used  for  that  purpose  in  both  ottheot: 
being*exactly  the  same  in-the  translation  as ^ 
well  as  in  the  original. 

If,  therefore,  it  be  once  conceded,  as  itJuij 
been,  and  as  I  think  it  muse  be,  that  thefoi^l 
filment  of  that  obligation  is  a  condition  pr 
cedent  to  the  widow's    right  to  take  her  hi 
band's  estate  under  the   first  text,  1 
understand  upon  what  principle  of  coni 
tion  it  can  be  contended  that  such  faifih 
is  not  also  a  condition  precedent  to  her  ri| 
to  enjoy  that  estate  under  the  second.    Si 
ly,  we  are  bound  to  attach  the  same  meanii 
to  the  words  ••  keeping  unsullied  the  bed 
her  lord"  in  the  text  of  Catayana,  as  we 
to  the  words  "  keeping  unsullied  her  hi 
band's  bed'*   in  the  text  of  Bridha  Mc 
and  if  we  once  do  so,  what  reason  can 
assign  for  holding  that  the  injunctions 
chastity  is  binding  in  the  one  case  and 
in  the  other :  so  tar  as   the  principle 
which  that  injunction  is  based  is  concer 
it  cannot  be  contended  for  one  moment 
there  is  the  slightest  difference  between 
two  cases.      I  have  already    shown  in 
order  of  reference,  and  I  may  add  that 
correctness  of  that  portion  of  my  jadgi 
has  not  even  been  questioned  in  the 
of  the  argument,  that  an  unchaste  widoir] 
absolutely  incompetent  to  render  any  spii 
service  to  her  deceased  husband,  and  as 
widow's  estate  is,  under  the  express  pi 
sions  of  the  Hindoo  law,  destined  solely 
exclusively  for  such  service,    it  requires! 
argument   to  show  that,  if  loss  of  c\a 
operates  as  a  cause  of  disinherison,  it 
also  operate  as  a  cause  of  forfeiture,  and 
precisely   the  same   reason.     Why  then 
we  to  hold  that  the  condition  of  chastit 
a  valid  and  binding  condition  under  the 
of  Bridha  Menu  but  not  under  that  of 
yana  ?     Suppose,  for  instance,  that  a  Hin^ 
dies  leaving  his  property  to  his  widow 
will  which  contains   a  distinct  provision' 
the  effect  that  she  should,  while  coatinia| 
to  keep  the  testator's  bed  unsullied,  use 
property,    until  her  death,  for  bis  spii 
benefit,  and  for  no  other  purpose  what 
If  the  widow  afterwards  becomes  unci 
and   thereby  renders  herself  absolutely 
competeru  to  use  the  property  for  the 
purpose  tor  which  it  was  given  to  her, 
it  be  said  that  ttiere  would  be  no  forf< 
in  such  a  case  ^     I  apprehend  not. 

Baboo  Mohinimohun   Roy,   who 
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case  with  great  ability  on  behalf  of  the 
tllant,  finding  this  difficulty  staring  him 
[the  face,  attempted   to  get  rid  of  it   by 
lin  arguments  which  I  am  bound  to  say 
more  ingenious  than  sound.     He  tried 
; of  ail  to  cast  suspicion  upon  the  authen- 
of  the  text  of   Catayana,    upon    the 
id  that  the  treatise  of  which  it  forms  a 
is  not  forthcoming.     But  to  whatever 
the  Baboo's  failure  to  procure  a  copy 
Institutes   of   Catayana   may   be  as- 
)le,  it  is  perfectly  clear  that  the  authen- 
of  the  text  in  question  does  not  admit 
117  doubt  or  dispute.     The  very  fact  that 
I  quoted  with  approbation  by  the  author 
Dayabhaga  is  a  conclusive  refutation 
Baboo's   argument ;    and   if   further 
rity  is  needed,  I  have  only  to  refer  to 
[decision  of  the  Privy  Council   reported 
514,    II    Moore,   in   which  that  very 
)f»  distinctly  characterized  by  their  Lord- 
as  one  of  *•  undoubted  authority,"  and 
Jfor  the  purpose  of  determining  the  na- 
[and  extent  of  the  interest  which  the 
acquires    in    her    husband's    estate 
the  provisions  of  the  Hindoo  law. 
next  argument  advanced  by    Baboo 
wmohun  was  that,  in  giving  effect   to 
in  question,  we  should  not  go  be- 
the  particular  purpose  for  which  it  is 
•in  the   Dayabhaga,   and   that   as  the 
of  that  treatise  has   not   made    anv 
wms    of    his    own    upon    the    words 
^ping  unsullied  the  bed  of  her  lord,  "  it 
be  presumed  that  he  has  rejected  that 
)n  of   the    text   which   contains    those 
as  possessing  no  binding  force  what- 
This,  I  confess,  is  rather  a  noval  mode 
Jrpreiing  a  work  like  the  Dayabhaga, 
is  professedly  a  mere  commentary  on 
sxts  of  the  ancient  rishis,  the  acknow- 
fountain-head    of  the    Hindoo   law. 
be  that  as  it  may,  let  us  see  for  what 
':ular  purpose  the  author  of  the  Daya- 
has  cited    the   text   under   our  con- 
lion.    That    purpose  was,  as  he  him- 
[iclls  us  in  the  very  verse  in  which  the 
is  quoted,  to  establish  the  proposition 
'•the    widow    must    only    enjoy     her 
ind's  estate."     What  this  right  of  enjoy- 
means  he  explains  to  us  in  the  subse- 
ts verses,  in  which  he  says  in  the  most 
terms  that   every  use  made  by  the 
of  the  property  inherited  by  her  from 
lusband  which  is  not  conducive  to  his 
lal  welfare  is  au  act  of  waste.     Are  we 
to  suppose  thai,  at  the  very  lime   when 
'.aothor  of  the  Dayabhaga  was   appealing 
text  of  Catayana  as  an  authority  for 


showing  that  the  widow's  estate  is  destined 
solely    and     exclusively    for    the    spiritual 
welfare   of   her    husband,    he   was    silently 
engaged  in  repudiating  the  binding  force  of 
that  portion  of  the  text  which  imposes  upon 
her  the  obligation  of  "  keeping  unsullied  the 
bed  of  her  lord,"  knowing  full  well,  as  he 
niust   be   supposed   to  have  done,  that  the 
strictest    fulfilment    of    that    obligation    is 
indispensibly  necessary  to  enable  a  Hindoo 
woman  to  promote  such   welfare.      Such  a 
course  of  procedure  is,  on  the  very  face  of 
it,  so  utterly  self-contradictory,  that,  before 
we  can  impute  it  to  a  writer  like  the  author 
of    the    Dayabhaj:a,    we   must   have    some 
reason  infinitely  stronger  than  that  put  for- 
ward  by    the    pleader   for   the    appellants. 
Witti  reference  to  that  portion  of  the  argu- 
ment which  is  based  upon  the  absence  of  any 
express  comments  by  the  author  of  the  Daya- 
bhaga upon  the  words  *'  keeping  unsullied 
the  bed  of  her  lord,"  I  have  to  observe  that 
it  is  entitled  to  no  weight  whatever.     The 
pleader  for  the  appellant  seems  to  forget  that 
the   same    remark  is  equally  applicable  to 
similar  portions  of  the  texts  of  Bridha  Menu 
and   other   rishis  which  are  quoted  in  the 
Dayabhaga  for  the  purpose  of  establishing 
the  widow's  right  of  succession,  and  yet  it  is 
admitted  on  all  hands  that  under  those  texts 
an  unchaste  widow  is  not  entitled  to  inherit 
her  husband's  property.     Nor  need  we  go 
very  far  to  find  out  the  reason  of  this  silence 
on  the  part  of  the  author  of  the  Dayabhaga. 
His  functions,  it  should  be  borne  in  mind, 
were  those  of  a  mere  commentator,  and  it 
was  by  no  means  incumbent  upon  him  to 
explain  every  word  in  every  text  quoted  by 
him,  whether  that  word  required  an  expla- 
nation or  not.     Take,  for  instance,  the  words 
**  abiding  with  her  venerable  protector  "  in 
the  very  text  of  Catayana  which   we   have 
been    considering.     These   words   certainly 
required  an  explanation,  and  we  accordingly 
find  the  author  of  the  Dayabhaga  explain- 
ing their  meaning  to  us  in  the  verse  next  to 
that  in  which  the  text  is  quoted,  that  is  to 
say,  in  v.   57.     It  would  be  simply  absurd 
to  contend  that,  at  the  very  time  when  the 
author  was  insisting  upon  the  widow's  obli- 
gation to  live  under  the  protection  of  her 
husband's   male   relatives,   he   was    silently 
releasing  her  from  the  main  obligation  with 
reference  to  which  the  former  is  nothing  but 
a  means  to  an  end,  namely,  the  obligation  of 
•'  keeping  unsullied  the  bed  of  her  lord." 
It  is  true  that  it  has  been  decided  by  the 
Privy  Council  that  a  widow  does  not  forfeit 
her  rights  in  her  husband's  estate,  merely  by 
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reason  of  her  having  quilted  the  protection 
of  his  male  relatives;  but  their  Lordships 
expressly  put  their  decision  upon  the  ground 
that  the  widow  in  the  particular  case  before 
them  had  changed  her  place  of  residence 
from  justifiable  motives,  and  not  for  *'  un- 
chaste purposes,''  This  decision  is  certainly 
in  support  of  my  view,  so  far  as  it  shows 
the  importance  attached  by  their  Lordships 
to  the  fact  that  the  widow  had  not  left  the 
protection  of  her  husband's  relatives  for 
unchaste  purposes.  But,  at  any  rate,  it  is 
conclusive  authority  on  the  point  that  the 
widow's  obligation  to  live  under  the  proiec- 
lion  of  her  husband's  male  relatives  is  merely 
ancillary  to  the  main  obligation  imposed  upon 
her  by  the  text  of  Caiayana,  namely,  the 
obligation  of  keeping  unsullied  the  bed  of 
her  lord. 

It  has  been  said  that  under  the  Hindoo 
law  an  estate  once  vested  cannot  afterwards 
be  divested.  Now  there  is  no  work  on  Hindoo 
law  that  I  am  aware  of  in  which  it  is  laid 
down  in  so  many  terms  that  an  estate  once 
vested  cannot  be  divested,  nor  has  the  pleader 
for  the  appellant  been  able  to  point  out  any. 
On  the  contrary,  I  have  already  shown  in  the 
order  of  reference  that  the  Hindoo  law  goes 
to  the  length  of  declaring  in  the  most 
express  terms  that  an  unchaste  woman  for- 
feits all  her  rights,  even  in  her  own  stridhun, 
and  this  is  by  far  a  stronger  case  of  divesting 
than  the  one  now  before  us.  What  then  is 
the  source  from  which  the  doctrine  above 
referred  to  has  been  derived  ?  That  source, 
I  venture  to  aliirm,  will  be  found  in  the 
simple  fact  that  in  the  generality  of  cases 
the  Hindoo  law  makes  no  provision  for  the 
divesting  of  property  once  vested ;  and  I  am 
fully  prepared  to  admit  that,  so  far  as  those 
cases  are  concerned,  the  application  of  the 
doctrine  in  question  is  perfectly  legitimate. 
But  to  apply  it  to  the  present  case,  without 
any  reference  to  the  nature  of  the  estate 
under  our  consideration,  or  to  the  conditions 
which  the  Hindoo  law  has  expressly 
attached  to  the  enjoyment  of  that  estate, 
would  be  to  assume  the  very  question  which 
we  are  called  upon  to  determine. 

It  has  been  further  said  that  the  widow  is 
not  a  trustee  for  the  soul  of  her  deceased 
husband,  and  in  support  of  this  position,  we 
have  been  referred  to  a  case  reported  in 
p.  584  of  the  9th  W.  R.,  in  which  it 
was  held,  or  rather  remarked  incidentally, 
as  I  shall  presently  show,  that  the  widow  is  the 
absolute  mistress  of  the  usufruct  of  her 
husband's  estate,  and  that  she  can  dispose 


of  such  usufruct  in  any  manner  she  thinkl 
proper.  ! 

Whether  the  word  trustee  is  applicable 
the  widow  in  the  strict  sense  in  which 
word  is  used  in  works  on  English  Law  u 
question  which  I  need  not   pause  to  d< 
mine.     But    I    think    I    have    conclosi 
shown  in  the  order  of  reference  that  the 
right    which    the    widow    acquires    in 
husband's  property  is  the  righi  of  using 
property  for  the  benefit  of  bis  soul,  and 
no  other  purpose  whatever,  and  such  a 
I  apprehend,  is  nothing  more  than  that 
trustee.     With  reference  to  the  alleged 
tinction  between  the  usufruct  and  the  r^rj 
of  the  estate,  I  have  to  observe  that  there! 
nothing  in  the   Hindoo  law  to  suppK>rc 
It  may  be  that  the  Courts  of  Justice   in 
country,  constituted  as  they  are  at  present,! 
neither  the   power,    nor   the    inclination, 
compel  a  Hindoo  widow  to  use  her  husbi 
property  for  his  spiritual  benefit,  but  they 
no  authority,  in  my  opinion,  to  laj  it  d< 
a  proposition  of  Hindoo  law  that  she  isi 
liberty  to  use  the  income  of  that  propenj^j 
any  manner  she  thinks   proper.     Accoi 
to  the  Dayabhaga,  the  highest  amhoritj 
the  point,  every  '*  expenditure'^  incurred] 
the  widow  out  of   the   estate    inherited 
her  from  her  deceased   husband,   which. 
not  conducive  to  his  spiritual  benefit,  is 
act  of  *'  waste,"  and  the  author  goes  to 
length  of  declaring  in  the  most  express  U 
that  she  is  allowed  to  maintain  herself  o\ 
that  estate  simply  because  by  preserving 
person,  she  confers  a  benefit  upon  his  de] 
ed  spirit.     In  the  face  of  such  express 
visions,  so  perfectly  general  in  their  ici 
what   authority   have   we   for   drawing 
distinction    between    the    corpus    and 
income  of  the  estate }     It  has  been  ui 
that  the  texts  of  Catayana  and   other 
quoted   in  the  Dayabhaga  for  the  purp< 
limiting    the    widow's    dominion    over 
estate    inherited    by  her  from    her   hi 
apply  to  the  corpus  of  that  estate,  but 
the   usufruct   of   it.     But   if   so,    from 
other  text   or  texts  is   it   that    the   vsu 
right  to  enjoy  the  usufruct  is  derived  ? 
again  it  is  an  unquestionable  proposil 
Hindoo  law  that  the  portion  of  the  nsi 
which  remains  unspent  at  the  time  oi 
widow's  death  goes,  not  to  her  heirs,  boi^ 
those, of  her  husband.     But  if  we  are  to 
that      the    texts    in    question     refer 
and  exclusively  to  the  corpus  of  the 
where  is  the  authority  upon  which  the 
proposition  is  to  rest  ?  The  case  cited 
the  9th   Weekly  Reporter  is  not  at  all 

h 


i873-i 


Civil 


THt  WEEKLY  REPOKTKR. 


Rulings. 


39^ 


toinl.  The  only  qaeslion  raised  and  judici- 
illy  determined  in  that  case  was,  whether 
be  portion  of  the  usufruct  remaining  un- 
^nt  at  the  time  of  the  widow's  death,  can 
I  seized  in  execution  of  a  personal  decree 
ninst  her,  and  so  far  as  that  question  is 
PDcerned,  the  decision  is  certainly  in  support 
f  my  view.  It  is  true  that  one  of  the 
!»mcd  Judges  by  whom  that  decision  was 
psed,  remarked  incidentally  in  his  jad:^. 
i^nt,  that  the  widow  can,  during  her  life- 

kdeal  wiih  the  usufruct  of  her  husband's 
in  any  manner  she  chooses ;  but  that 
k,  I  submit  with  the  greatest  deference, 
lOt  be  treated  as  an  authoritative  exposi- 


rrence  to  which   it   was  made  was  not 
re  the  Court  on  that  occasion.     Before 
eluding  this  portion  of  my  judgment,  1 
to  quote  the   following    observations 
by  the  Lords  of  the  Judicial  Committee 
caseof  Bhugwan  DeenDobey  vs.  Myna 
*  reported  in  p.  513,  11  Moore  : — 
The  reasons  tor  the  restrictions,"  say 
Lordships,  *'  which   the   Hindoo    law 
loses  upon  the  widow's  dominion  over 
inheritance  from  her  husband,  whether 
ided  on   her  natural   dependence    on 
irs,her  duty  to  lead  an  ascetic  life,  or  on 
impolicy  of  allowing  the  wealth  of  one 
lily  to  pass  to  another,  are  as  applicable 
personal    property   invested  so   as   to 
lid  an  income  as  they  are  to  land.     The 
V  ancient  lexis    imposing  the  restric- 
are  general.     It   lies   on   those   who 
'/  that  moveable  property  is  not  sub- 
to    the   restriction    to   establish   that 
Hion  to  the  generality  0/ the  rule  J' 
le  remarks,  it  is  true,  were  made  by 
Lordships  with  reference  to  the  move- 
portion  of  the   estate   inherited  by  a 
>w  from  her  hasband.     But  they  are,  in 
►inion,  equally  applicable  to  the  usu- 
of  tnai  estate.     The  case  of  Huree 
Dutt  vs,  Sreemutty  Uporna   Dossee, 
d  in  6  Moore,  p.  433,  is  not  at  all 
im.    It  is  true  that  the  marginal  note 
It  case  says  that  the  title  of  a  widow  is 
|1a  the  nature  of  a  trust,  but  there  is 
ig  whatever  in  the  decision  itself  to 
)rt  that  position, 
raming,  however,  for  the  sake  of  argu- 
that  the  widow  is  not  a  trustee  for  the 
lof  her  deceased  husband,  I  do  not  see 
|ieason  whatever  why   she  should  not 
by  the  condition  of  chastity  which  the 
»o   law  has  expressly  imposed   upon 

•  9  W.  R.,  (P.  C.)  23. 
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her.     That  law,  as  1  have  already  shown, 
says  in  the  most  positive  terms  that  she 
should   enjoy   her  husband's  estate    while 
continuing  to  keep  his  bed  unsullied,  and  it 
does  not  certainly  lie  in  her  mouth  to  say 
that  the  injunction  as  to  chastity  ought  to  be 
treated  as  a  mere  nullity.     It  has  been  said 
that  although,   under  the   Hindoo   law   as 
administered  in  the  Bengal  School,  a  son  less 
widowed  daughter  is  not  entitled  to  inherit 
her  father's  estate,  a  daughter  who  has  once 
succeeded  to  such  estate  does  not  forfeit  it 
by  reason  of  her  afterwards  becoming  a  son- 
less  widow.     But  this  case  is,  by  no  means, 
parallel  to  the  one  now  before  us.    It  is  true 


of  the  law,  inasmuch  as  the  point  with    that  the  chief  reason  assigned  by  the  writers 


of  the  Bengal  School  for  allowing  a  daughter 
to  inherit  her  father's  property  is  that  she 
can  perpetuate  his   lineage  and  pinda  by 
giving  birth  to  a  son,  but  that  reason  has 
nothing  whatever  to  do. with  the  nature  of 
the  estate  given  to  her,  nor  is  it  made  a  con- 
dition precedent  to  her  right  to  enjoy  that 
estate.     The  daughter's  estate,  it  should  be 
borne   in  mind,   is  precisely  of  the   same 
character  as  that  of  the  widow,  and  is  go- 
verned by  the  same  text  of  Catayana  which 
has  been  so  often  referred  to  by  me.     "  Of," 
says  the  author  of   the   Dayabhaga,   "  the 
word  wife  (in  the  text  of  Catayana  quoted  in 
V.  56)  is  of  general  import,  and  it  must  be 
understood  as  applicable  generally  to  the 
case  of  a   woman's   succession   by    inheri- 
tance"   (see    V.   31,    s.  2,    ch.    xi.,    Cole- 
brooke's    translation    of    the    Dayabhaga). 
Wnatever,  therefore,  may  be  the  reason  upon 
which  tlie  daughter's  right  of  succession  is 
founded,  it  is  clear  that  the  estate  inherited 
by  her  by  virtue  of  that  right  is  subject  t6 
this  condition  only,  that  she  should,  while 
keeping  her  husband's  bed  unsullied, continue' 
to  enjoy  it  solely  and  exclusively  for  the 
spiritual  benefit  of  her  father,  and  it  is,  there- 
fore, beyond  all  dispute  that,  so  fong  as  she 
is  competent  to  fulfil  that  condition,  no  ques- 
tion of  forfeiture  can  arise.     The  mere  fact 
of  a  daugther  becoming  a  sonless  widow 
after  the  estate  has  once  vested  in  her,  does 
not,  and  cannot,  render  her  incompetent  to  use 
that  estate  for  the  spiritual  welfare  of  her 
father  ;  for  she  can  still  continue  to  promote 
such  welfare  by  leading  a  chaste  life,  as 
well  as  by  doing  pious  acts  for  the  benefit 
of  his  soul ;  and  as  there  is  nothing  in  the 
Hindoo  law  which  says  that  she  should  hold 
her  father's  property  only  so  long  as  she 
continues  to  be,  or  is  likely  to  become,  the 
mother  of  male  children,  there  seems  to  be 
no  reason  whatever  why  the  argument  put' 
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forward  by  the  pleader  for  the  appellant 
should  be  considered  to  have  any  bearing 
upon  the  question  now  under  our  considera- 
tion. On  the  contrary,  the  daughter's  case 
affords  a  striking  refutation  of  the  contention 
that  the  injunction  as  to  chastity  laid  down 
in  the  text  of  Catayana  is  a  mere  moral 
injunction  not  possessing  any  binding  force 
from  a  legal  point  of  view.  It  will  be  seen 
that  the  only  portion  of  the  Dayabhaga  which 
is  devoted  to  the  discussion  of  the  daughter's 
right  of  succession  is  the  second  section  of 
the  eleventh  Chapter  of  that  treatise,  and  if 
we  exclude  the  31st  verse  of  that  section,  by 
which  the  author  extends  the  operation  of 
Catayana's  text  to  the  daughter,  as  well  as 
to  other  female  heirs,  there  is  not  a  single 
passage  throughout  the  rest  of  the  section, 
either  in  the  shape  of  original  text  or  com- 
mentary, in  which  the  slightest  reference  is 
made  to  the  subject  of  chastity.  But  if,  as 
argued  by  the  pleader  for  the  appellant,  the 
words  "keeping  unsullied  the  bed  of  her 
lord"  in  the  text  of  Catayana  are  to  be 
treated  as  nugatory  or  superfluous,  there 
would  be  nothing  .to  prevent  an  unchaste 
daughter  from  inheriting  her  father's  proper- 
ty, and  yet  it  is  the  admitted  law  of  the 
land  that  such  a  daughter  has  no  right  of 
succession.  The  above  remarks  are  also 
sufficient  to  show  the  futility  of  ihe  argu- 
ment drawn  from  the  fact  that  the  author 
of  the  Dayabhaga  has  made  no  comments  of 
his  own  upon  that  portion  of  the  text  of 
Catayana  which  contains  the  words  "  keeping 
unsullied  the  bed  of  her  lord." 

The  only  other  authority  I  wish  to  refer 
to  is  the  Vivada  Bhungarnub  of  Juggernath 
Turkopunchanun,  a  work  which  is  commonly 
known  by  the  name  of  Colebrooke's  Digest. 
I  have  already  shown  in  the  order  of  refer- 
ence that  there  are  two  passages  in  this  work, 
in  which  it  is  expressly  laid  down  that  an 
unchaste  widow  forfeits  all  her  rights  in  the 
estate  inherited  by  her  from  her  husband. 
It  has  been  said,  however,  that  Juggernath 
Turkopunchanun  is  no  authority  on  ques- 
tions of  Hindoo  law;  and  in  support  of 
this  position,  we  have  been  referred  to  cer- 
tain remarks  of  Mr.  Colebrooke  quoted  in 
p.  25  of  the  preface  to  Baboo  Shamachurn's 
Vyavasta  Darpana.  I  confess  I  was  not 
a  little  surprised  when  1  heard  this  bold 
assertion.  That  Juggernath  Turkopuncha- 
nun is  one  of  the  most  learned  Pundits  whom 
Bengal  has  ever  produced,  and  that  his 
opinion  on  questions  of  Hindoo  law  is  still 
received  with  high  respect  by  the  millions 
of  Hindoos  residing  in  that  country,  are 


propositions  which  do  not,  in  my  op'uiioQ 
admit  of  any  doubt  or  dispute.  His  koovi 
ledge  of  the  Hindoo  Shastras  is  proverbial 
and  I  may  add,  on  the  authority  of  my  ovi 
personal  experience,  that  even  now  a  Hindoi 
inhabitant  of  Bengal,  who  wishes  to  refHi 
diate  the  Vyavasta  of  any  particular  indln 
dual  in  regard  to  any  point  connected  wA 
those  Shastras,  may  be  heard  to  say  '*  vtaf 
am  I  bound  to  follow  that  man's  opinicM 
He  is  not  a  Juggernath  Turkopunchaain/ 
I  yield  to  no  one  in  my  veneration  for  tk 
great  and  illustrious  name  of  Mr.  Colebi 
but  as  the  only  test  for  determining 
a  particular  writer  is  to  be  considered  as 
authority  on  questions  of  Hindoo  lav 
any  particular  province  of  the  couotry, 
the  estimation  in  which  his  opinions  are 
by  the  Hindoo  inhabitants  of  that  pi 
I  venture  to  affirm  that,  with  the  exceptioal 
the  three  leading  writers  of  the  Bengal 
namely,  the  author  of  the  Dayabhaga, 
author  of  the  Davatutla,  and  the  aadiori 
the  Dayakrama  Sangraha,  the  authority^ 
Juggernath  Turkopunchanun  is,  so  hi 
that  school  is  concerned,  higher  than 
any  other  writer  on  Hindoo  law%  Hvii 
dead,  not  even  excluding  Mr.  Colet 
himself.  Of  course,  in  regard  to  points 
reference  to  which  there  is  a  conflict  of 
nion  between  Juggernath  Tarkopanci 
and  the  three  leading  writers  of  the 
School  mentioned  *  above,  the  former 
give  way.  But,  so  far  as  the  particular 
now  before  us  is  concerned,  there  is 
slightest  pretence  for  saying  that  any 
conflict  exists,  and  I  do  not,  therefore, 
reason  whatever  why  Juggemath's 
on  that  point  is  to  be  treated  as  a  nullitf; 
the  mere  ipse  dixit  of  the  pleader  fori 
appellant.  The  learned  Pundits  who 
consulted  in  this  case  did  not  hesitate 
one  moment  to  refer  to  that  opinion  as 
authoritative  exposition  of  the  Hindoo 
and  as  for  the  remarks  of  Mr.  Colebi 
wish  to  observe  that  there  is  nothing  in 
to  justify  the  contention  that  Jugi 
Turkopunchanun  is  no  authority  on 
tions  of  Hindoo  law  arising  in  tiie 
School.  All  that  Mr.  Colebrooke  saj 
that  the  arrangement  of  the  Vivada 
garnub  is  defective,  inasmuch  as  the 
has  mixed  up  the  discordant  opinions 
tained  by  the  lawyers  of  the  several 
without  distinguishing  in  an  intdi 
manner  which  of  them  is  the  received 
trine ;  but  there  is  a  wide  gulf  betweea-. 
statement  and  a  statement  to  the  effect 
the  opinion  of  Juggernath  Tarkopiin< 
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p^entitled  to  no  weight  whatever.    I  wish  to 
A  that  the  Vivada  Bhungarnub  of  Jugger- 
Turkopunchanunis  distinctly  mentioned 
Sir  William  Macnaghten  as  one  of  the 
rities  ''  chiefly  consulted ''   in  Bengal 
p.  21  of  the  preface  to  his  work  on 
doo  Law). 

(irkbyy  y, — Having  regard  to  the  judg- 
ts    delivered   in    ihe   case    of   Srimati 

gini     vs.    Joy    Kali    Debi    and  the 

ment  which  is  about  to  be  delivered  by 

Chief  Justice,  in  which  I  substantially 

ur,  I  do  not  think  it  necessary  to  deliver 

l^inion  at  very  great  length. 

consider  the  question  before  us  lo  be  a 

ral  one,  relating  to  the  succession  to  pro- 

7 amongst  Hindoos,  and  which,  therefore, 

cr  section  15  of  Regulation  IV.  of  1793, 

e  bound  to  decide  to  the  best  of  our 

y  by  the  Hindoo  laws. 

the  "  Hindoo  laws "  I  understand  the 

thing  as  in  section  27  of  the  Regula- 
of  the  17th  April  1780  was  described 
the  laws  of  the  Shastra." 

is  I  take  together  with  the  direction  of 

Privy  Councif  in  the  case  of  the  CoUec- 

of   Madura     vs,   Moottoo    Ramalinga 

putty,*  12  Moore's  I.  A.,  C,  p.  436, 
our  duty   is  not  so    much  to   inquire 

f    a    disputed     doctrine     is     fairly 

ible  from   the  earliest  authorities  as 

ertain  whether  it  has   been   received 

the  particular  school  which  governs  the 

ict  with  which  he  has  to  deal,  and  has 

been  sanctioned  by  usage. 

bking  the  texts  of  the  Hindoo  law   as 

have  been  quoted  one  by  one,  I  think  it 

been  fully  shown  by  the  judgments  deli- 

'^  in  this  and  the  former  case  that  they 

not  warrant  the  proposition  that  the  estate 

Hindoo  widow  is    forfeited  ipso /ado 
ODchastity. 

'ttt  it  is  still  said  that,  taken  as  a  whole, 

Hindoo  law  does  recognize  the  widow's 

to  hold  her  husband's  estate  only  in 

she  should  be  chaste  ;  or,  as  it  has  been 

by  Mr.  Justice  Mitter  in  the  judgment 

refers  this  case  for  our  decision,  '*  chas- 

a  permanent  condition  attaching  to  the 

itself." 

is  is  a  consideration  far  more  difficult 
the  meaning  of  particular  texts,  but  it 
which  we  are,  no  doubt,  bound  to  con- 

^pon  this  point  1  know  of  no  authority 
irable  to  that  of  Colebrooke.  I  know 
authority  equal  to  Colebrooke,  who  has 

•  10  W.  R.  (P.  C.)  17. 


considered  this  question  in  the  only  way  in 
which  ic  can  properly  be  considered,  namely, 
with  a  thorough  and  comprehensive  acquain- 
tance with  the  authoritative  treatises  on  Hin- 
doo law,  in  which  the  answer  of  it  is  td  be 
found.  In  saying  this  I  intend  no  disrespect 
to  the  opinions  of  those  of  my  colleagues 
who  express  a  different  opinion.  Oa  the 
contrary,  the  mere  fact  that  persons  so  emi- 
nently qualified  to  form  an  opinion,  and  sq 
infinitely  better  acquainted  than  I  am  with 
the  modern  usages  of  Hindoos,  do  hold  that 
the  widow  forfeits  her  estate  ipso  facto  by 
unchastity,  would  lead  me  greatly  to  distrust 
my  own  conclusions.  But,  nevertheless,  it  is 
acknowledged  that  the  authority  for  this  posi- 
tion is  the  Hindoo  law  as  expounded  in  the 
Sanscrit  commentaries,  and  upon  the  Hindoo 
law,  so  taken  and  so  viewed  as  a  whole,  I 
think  Colebrooke's  opinion  is  conclusive. 

That  opinion  is  stated  in  Strange,  vol. 
ii.,  p.  272,  in  the  form  of  a  remark  upon 
a  Pundit's  answer,  and  with  deference  I  think 
that  opinion  was  not  given  in  any  particular 
case,  nor  with  reference  to  the  law  of  any 
particular  school.  The  particular  Pundit's  an- 
swer upon  which  Colebrooke's  remark  is  made 
was  given  in  a  case  which  arose  in  the  Tri- 
chinopoly  Provincial  Court.  But  the  Pundit's 
answers,  which  are  the  folmdation  of  Strange's 
work,  are  all  commented  on  by  Colebrooke 
with  reference  to  the  Hindoo  law  generally, 
and  not  with  reference,  either  to  the  particu- 
lar case  in  which  the  Pundit  was  consulted, 
or  to  the  law  of  any  particular  school,  unless 
there  happens  to  be  a  difference  between  the 
schools  which  is  there  pointed  out.  In  fact, 
the  Pundit's  answers  are  there  discussed  pre- 
cisely in  the  same  way  as  the  present  ques- 
tion has  been  now  discussed  by  us. 

I  would  also  point  out  that  Mr.  Ellis's  re- 
mark ignores  the  distinction  between  a  wife 
and  a  widow — a  distinction  which  has  been 
frequently  pointed  out  in  the  course  of  this 
case.  And  moreover  (as  appears  from  the 
preface)  it  was  given  on  9l  journey  without 
reference  to  books,  and  without  having  seen 
Colebrooke's  opinion  to  the  contrary. 

I  therefore  simply  repeat  what  I  said  on  a 
former  occasion,  that,  under  the  Hindoo  law, 
after  the  property  has  once  vested  in  the  wi- 
dow, she  does  not  forfeit  it  by  a  simple  act  of 
unchastity ;  she  not  having  been  degraded  or 
expelled  from  caste. 

Upon  the  construction  of  Aft  XXI.  of 
1850  I  express  no  opinion. 

Glover,    J, — Two    questions  have    been 
referred  to  us :  — 
(i)  Does  a  widow  who  has  once  inherited 
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her  husband's  estate  forfeit  that  estate  by 
reason  of  unchastttj  ?  and 

(2)  If  by  Hindoo  law  she  does  forfeit, 
is  the  forfeiture  barred  by  Aft  XXI.  of 
iSsof 

The  matter  has  been  so  fully  detailed  in 
Mr.  Justice  Mitter's  order  of  reference  that 
I  do  not  feel  it  necessary  to  go  into  it  at  any 
length,  for  I  concur  to  a  great  extent  in  the 
opinion  expressed  by  the  learned  Judges  of 
the  second  Bench. 

I  say  to  a  great  extent,  because  I  wish  to 
guard  myself  against  being  supposed  to 
agree  with  their  estimate  of  a  Hindoo 
widow's  estate,  or  with  the  restrictions 
which  they  would  place  on  her  use  of  pro- 
perty descended  to  her.  No  doubt  a  Hindoo  | 
widow's  estate  is  one  of  a  peculiar  and 
limited  nature,  bat  to  the  extent  it  reaches,  | 
the  widow  fully  represents  it,  and  she  cannot, 
I  think,  in  accordance  with  late  rulings  of 
the  Privy  Council,  be  in  any  way  considered 
as  a  trustee  for  life  only.  The  case  of  Huree 
Doss  Dutt  vs.  Uporna  Dossee  (6  Moore 
433)  is  an  authority  for  this  contention. 

Nor  do  I  agree  with  the  referring  Judges 
as  to  the  widow's  power  of  using  the  profits 
of  the  estate.  There  are,  of  course,  certain 
texts  of  Hindoo  law,  together  with  glosses 
by  commentators,  which  say  that  she  is  to 
use  them  sparingly,  and  that  she  herself  is  to 
live  an  austere  and  economical  life,  but  the 
view  of  the  law  which  has,  of  late  years,  ob- 
tained in  the  Privy  Council,  and  in  the  High 
Courts  of  Calcutta  and  Madras,  has  been  to 
give  her  the  free  use  of  the  profits  of  the 
estate,  so  long  as  she  is  in  a  position  to  use 
them,  and  not  to  describe  any  item  of  ex- 
penditure, so  long  as  it  does  not  affect  the 
corpus  of  the  estate,  as  **  waste,"  3  Mad. 
H.  C.  Rep.  116,  Kdmavadhdni  Venkata  Sub- 
baiya  vs.  Joysa  Narasingappa :  9  W.  R.  584, 
Chundrabollee  Debia  vs,  Brody. 

It  is  unnecessary  to  go  at  length  through 
the  various  texts  of  Hindoo  law  which  de- 
clare the  continued  subjection  of  women, 
and  the  effect  of  unchastity  in  a  wife,  as 
working  exclusion  from  inheritance.  It  has 
been  fully  admitted,  in  the  course  of  the 
argument  before  us,  that  Hindoo  women  are 
in  that  position,  and  that  it  is  a  principle  of 
Hindoo  law  to  keep  them  so,  and  also  that 
no  unchaste  wife  can,  as  a  widow,  take  her 
husband's  inheritance.  The  question  is  whe- 
ther, having  once  taken  it  as  a  chaste  woman, 
she  can  be  made  to  forfeit  it  for  subsequent 
unchastity. 

In  support  of  the  proposition  that  she  is 
to  retain  it,  it  has  been  argued  that  there  are 


no  precise  texts  of  Hindoo  law  which  d| 
dare  forfeiture  by  an  unchaste  widow, 
unchastity  is  not  to  be  found  amongst 
acts  which  exclude  from  inheritance, 
other  heirs  who  are,  by  circumstances,  d< 
red  from  offering  funeral  oblations  aften 
cession  do  not  forfeit,  and  that  failing  dii 
authority  for  forfeiture,  the  rule  of  Hii 
law  is  that  property  once  vested  cannot 
divested. 

1  do  not  attach  very  much  importance | 
the  fact  that  there  is  no  mention  of  aocl 
ty  as  a  ground  of  exclusion  from  inheril 
It  seems  to  me  to  have  been  one  of  the 
principles   of   the    Hindoo   law   relative 
women,  that  unchastity  was  a  thing  tha 
once  and  altogether  put  them   without 
pale  of  all  religious  ob.servances,  and,  c( 
quently,  deprived  them  of  all  power  to  f^ 
the  duties  on  which  inheritance  depenc 
and  I  should  not,  therefore,  have  expea« 
find' this  offence  classed  with  the  ordinarr 
qualifications.     It  was  one  about  which 
was  to  the  Hindoo  mind  no  possibilit 
doubt,  and   the    Hindoo  lawgivers  did 
apparently  think  it  necessary  to  include 
chastity  amongst  the  causes  of  disherit 
because  it  was  an  offence  which  admittc 
no  difference  of  opinion,  and  they  had  alr< 
stated  in  very  many   texts  that   the 
wife  only  should  take,  and  that  the  unci 
wife  should  be  excluded.     1  do  not  see,  tl 
fore,    any    difficulty     in    the    omissioi 
unchastity   from  the  chapter  of  Exclu! 
Unchaste  women,  both  as  wives  and  wi( 
undoubtedly  were  excluded,  and  I  can 
ceive  no  reason  for   the  omission  of 
offence  in  the  grounds  of  exclusion, 
than  the  one  I  have  above  suggested, 
pose,  by  way  of  illustration,  that,  accordii 
Hindoo  law,  abominably-colored  individi 
"  albinos  "  for  instance,  were  from  the 
fact  of  their  color  abominable,  and  unabl 
inherit,  and  that  this  was  a  well-known 
fixed   principle  ;  should   we    expect  to 
**  being  of  the  color  of  an  albino  "  amc 
the  grounds  of  exclusion  from  inheritai 
Would  not  rather  exclusion    bo    taken | 
granted  .•* 

With  regard  to  the  absence  of  texts  of| 

bearing  exactly  on  the  case  before  us. 

the  first  place  I  am  not  prepared  to  a^ 

that  such  texts  do  not  exist  ;   but,  tn 

they  did  not,  I  should  feel  inclined  to  fc 

<  the  rule  laid  down  by  the  most  res] 

I  Hindoo  commentators,  and  approved  in 

'  than  one  case  by  the  Judicial   Commit 

t  the  Privy   Council,  and  instead  of  isol 
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jexts  to  apply  what    I  conceive  to  be  the 
sneral  principles  of  Hindoo  law. 
Now  a  Hindoo  widow,  according  to  the 
ictice  obtaining  in  Bengal,  takes  her  hus- 
id's  property,  when  there  is  neither  son, 
idsoD,  nor  great-grandson,   under   very 
iliar  circumstances,   and  burthened  with 
:ial  obligations.     She   is  supposed  to  re- 
tscnt  half  of   her  dead  husband's  body, 
by  meritorious  acts  done  in  this  world 
benefit  the  spirit  of  her  husband   in  the 
ir.    The   theory  of   the  Hindoo  Law  of 
irilance  is  the  capability  by  the  heir  of 
iniiing  certain  religious  ceremonies  which 
good  to  the  soul  of  the  departed,  and  he 
js  who  can  render  most  service.      The 
down  to  the  third  generation  could  do 
offer  most  oblations,  and   confer  the 
lest  benefits,  therefore,  they  are  first  in 
line  of  heirship;  the  widow  comes  next 
ling  able  to  confer  considerable,  though 
benefit,  and  it  is  only  because  she  is  able 
this  that  she  is  allowed  to  take  her 
tnd's  share. 

would  seem,  therefore,  to  be  a  condition 

ident  to  her  taking  the  estate  that  she 

id  be  in  a  position  to  perform  the  cere- 

and  offer  the  continual  funeral  obla- 

which    are    to   benefit    her   deceased 

id  in  the  other  world,  and  in  this  res- 

ber  position  is  very  different  from  that 

son.    The  son  confers  benefits  upon  his 

Jf,  from  the  mere  fact  of  being    born 

Me  of  performing  certain  ceremonies. 

birth  delivers  his  father   from  the  hell 

"put,"  and  whether  in  after-life  he 

the  funeral  oblations  or  no,  he  succeeds 

father's  inheritance  from  the  fact  of 

^l)cing   able    to   offer   them.     With   the 

it  is  not  so ;  she  can  only  perform 

lonies  and  offer  oblations  so  long  as  she 

ues  chaste  ;  and  directly  she  becomes 

:e,  from  that  moment  her  right  to  offer 

ineral  cake  ceases.     There  are  many 

of  Hindoo    law  to   this  effect    which 

been  quoted  in  Mr.     Justice  Hitter's 

ig  order.     I  will  mention  one  only  as 

ig  more   forcibly,  perhapl,   than    the 

that  unchastity  in  a  woman  makes  all 

igs  of  hers  worthless.     *'  Gifts,  fastings, 

ras  and  other  good  acts  of  an  unchaste 

are  vain ;  their  religious  merits,  also 

beauty,  are  fruitless.     Those  wicked 

ii  who,  by  the  commission  of  adultery, 

their  husbands,  lose  from  that  time  the 

of  religious  acts,  and  are  doomed  to 

passage,  it  is  argued,  refers  to  women 
coverture,  but,  if  that  be  so,  the  prin- 


ciple enunciated  applies  equally  to  widows, 
namely,  that  unchastity  from  the  time  of  its 
being  committed  spoils  immediately  the  effect 
of  religious  acts,  in  other  words,  prevents  a 
widow  from  offering  funeral  oblations  to  her 
deceased  husband,  and  so  does  away  with  the 
only  reason  for  which  she  was  allowed  to  suc- 
ceed to  his  property  before  other  and  nearer 
relations.  From  the  moment  of  her  becom- 
ing unchaste,  she,  so  far  from  benefiting, 
dooms  her  husband's  soul  to  torment,  and  the 
property  which  was  to  be  expended  in  funeral 
oblations  and  other  ceremonies  comforting  to 
the  dead  man's  soul  is  useless  for  either  pur- 
pose. The  widow  is  in  a  position  to  rescue 
the  husband's  soul  from  hell,  and  it  is  be* 
cause  that,  through  the  temptations  of  in- 
digence, she  might  do  improper  acts,  and  cause 
thereby  **  her  husband  to  fall  into  a  region  of 
horror,"  she  is.  vested  with  means  to  lead  a 
reputable  life. 

I  do  not  think  it  necessary  to  recapitu* 
late  all  the  te.Kts  of  Hindoo  law  referred  to 
by  Mr.  Justice  Mitter,  but  there  are  two 
of  undoubted  authority,  which  seem  to  me 
distinct  (so  far  as  any  isolated  texts  can  be 
distinct)  as  to  the  necessity  of  a  widow's 
remaining  chaste  if  she  would  retain  her 
husband's  estate. 

The  first  is  from  Catayana  (quoted  in 
Dayabhaga,  c.  xi.,  s.  i,  v.  56)  :  "  Let 
*'  the  childless  widow,  preserving  unsullied 
"  the  bed  of  her  lord,  and  abiding  with  her 
"  venerable  protector,  enjoy  with  modera- 
"  tion  the  property  until  her  death."  This,  it 
is  contended,  means  that  the  widow  shall 
retain  the  property  so  long  as  she  lives,  pro- 
vided that,  when  she  took  it,  she  had  not 
sullied  the  bed  of  her  lord.  This  seems  to 
me  a  very  unnatural  construction  of  the 
passage,  which  1  assume  that  Mr.  Colebrooke, 
a  specially  learned  Sanscrit  scholar,  has  pro- 
perly translated  ;  '*  keeping  or  preserving 
unsullied  the  bed  of  her  lord  "  must  surely 
denote  continuance,  and  refer  to  the  time 
after  the  woman  took  the  property  originally 
as  a  chaste  widow.  The  use  of  the  present 
form  of  participle  seems  to  denote  this,  and 
when  we  read  the  words  in  connection  with 
the  numerous  texts  which  declare  that  the 
chaste  widow  only  is  entitled  to  succeed  to 
her  husband's  estate,  and  that  unchastity 
renders  useless  all  the  religious  ceremonies 
for  performing  which  the  property  came  to 
her,  it  seems  difficult  to  construe  the  words 
"  keeping  unsullied  "  in  any  other  way  than 
that  the  widow  retains  the  property  only  so 
long  as  she  remains  chaste.'  Besides,  if  the 
words  "  keeping  unsullied  "  refer  only  to  past 
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time,  what  is  to  be  made  of  the  other  part 
of  the  condition,  **  living  with  her  venerable 
protector."  She  cannot  live  with  him  until 
she  is  a  widow,  and  whilst  she  so  lives  with 
him,  she  is  to  *'  keep  unsullied,"  &c.,  &c. 

The  second  text  is  to  my  mind  still  clearer. 
It  comes  from  Bridha  Menu,  an  author 
quoted  with  approval  in  the  Dayabhaga,  and 
is  to  the  following  effect :  **  The  widow  of  a 
*'  childless  man,  keeping  unsullied  her  hus- 
**  band's  bed,  and  persevering  in  religious 
"  observances,  shall  present  his  funeral  obla- 
"  tion,  and  obtain  his  share."  Now  the  use 
of  the  word  *'  persevering  "  is  remarkable. 
The  widow,  whilst  she  was  a  wife,  could 
perform  no  religious  observances,  therefore 
these  must  be  referred  to  some  time  after  her 
husband's  death.  Supposing  that  she  was 
chaste,  then  she  might  perform  ceremonies 
and  take  his  share,  but  she  could  only  per- 
severe in  these  ceremonies  provided  she 
continued  chaste,  for  unchastity  would  dis- 
qualify her  from  performing  them.  The 
word  "  take,"  therefore,  which  in  the  original 
Sanscrit  means  *'  gain,  profit "  {Iddh),  must,  I 
apprehend,  be  construed  as  meaning  keeping 
or  retaining,  for  the  widow  took  before  she 
had  any  time  to  **  persevere  "  (which  is  a  word 
denoting  continuance),  and  sitnply  because 
she  was  her  husband's  widow,  and  qualified, 
by  being  chaste,  to  succeed  to  his  share.  1 
do  not  understand  how  the  word  *'  persevere" 
refers  to  anything  less  than  a  continually 
abiding  condition. 

And  there  is  a  third  text  which  may  also 
be  quoted  from  Sreekissen  Turkolunkar,  a 
great  authority  in  the  Bengal  School  of  Law, 
who,  referring  to  the  widow,  says  :  **  Shad- 
hee,  chaste,  otherwise  dominion  ceases."  It 
is  not  easy  to  appty  these  words  to  any  other 
time  than  one  after  the  widow  has  become 
vested  with  the  property. 

There  are  several  other  texts,  some  of  a 
later  date,  others  by  authors  who  do  not 
enjoy  the  same  authority  as  those  above  recit- 
ed. They  have  been  quoted  at  length  in  the 
order  of  reference,  and  ihey  are  so  far  useful 
as  showing  the  general  consensus  of  profes- 
sional opinion  amongst  Hindoo  sages  and 
Pundits,  and  which  even  goes  to  the  length 
of  declaring  that  the  peculiar  property  of  a 
woman,  t.  e.,  herstridhun,  is  liable  to  be  for- 
feited for  unchastity.  For  the  forfeiture, 
under  similar  circumstances,  of  maintenance, 
there  are  undoubted  texts  of  Hindoo  law. 

I  do  not  forget  that  a  great  authority  on 
all  matters  of  Hindoo  law,  Mr.  Colebrooke, 
has,  in  connection  with  a  case  arising  in  the 
Madras  Presidency,  given  an  opinion  that  a 


widow,  once  having  succeeded  to  her  hus- 
band's property,  cannot  be  deprived  of  it 
unless  for  loss  of  caste,  nnexpiated  by  peo* 
ance,  and  unredeemed  by  atonement.  Batm) 
texts  are  given  in  support  of  the  proposition, 
and  it  is  opposed  to  other  authority  in  the 
opinion  of  Mr.  Ellis. 

Sir  W.  Macnaghten,  who  is  also  an  da* 
doubted  authority,  mentions  cases  in  which, 
although  the  word  ""  succession"  is  used, that 
is   evident    reference    to    a  time   after  the 
property  has  become  vested  in  the  widov, 
and  in  one  case  particularly  (Macnaghten's  i 
Hindoo  Law,  vol.  ii.,  1 1 2)  endorses  an  opiniok  i 
that  the  widow   who  violates  her  late  hnS" 
band's  bed  is  degraded,  and  has  no  right  taj 
her  husband's  heritage,  and  cannot  e\%n  claifll| 
maintenance.      This  was  a  case  in  wfatdhi 
the  property  had  undoubtedly  vested  in  th^ 
widow,  for  she  had  given  it  up  to  the  vaU 
heirs  on  condition  of  receiving  maintenano&i 

As  to  the  so-called  axiom  of  Hindoo  lad 
that  property  once  vested  cannot  be  divestdy 
I  am  not  aware  of  any  such  inflexible 
and  there  have  apparently  been  cases  a 
which  it  was  sought  to  divest  property 
ready  inherited  on  the  ground  that  the  o^ 
was  disqualified  for  some  one  of  the  res 
set  down  in  the  rules  of  exclusion, 
what,  moreover,  is  the  case  of  a  widow  wl 
has  received  from  her  late  husband  a 
to  adopt  ?  So  long  as  she  declines  to  e« 
cise  that  power,  the  property  remains  v< 
in  her ;  directly  she  adopts,  it  divests 
her,  and  vests  in  the  adopted  son,  and  if 
son  dies,  the  property  comes  back  again, 
re-vests  in  the  widow,  to  be  again  div< 
she  has  the  power  and  inclination  to 
more  than  once. 

Besides,    the  widow's    estate   is    not 
absolute  one  such  as  cannot  be  divested. 
is  a  limited  estate  for  life  ;  and  although 
widow  fully  represents  it  for  the  time  beii 
she  only  does  so  with  reference  to  cej 
exigencies  which  the  Hindoo  law  allows 
She  takes  it  for  a  special  purpose.  /  e,, 
good  of  her  husband's  soul,  and  under; 
restrictions,  one  of  which  is  chastit}',  and^ 
by  her  own  misconduct  she  places  herself  i 
a  position  which  forbids  her  doing  the 
for  which  the  estate  was  given  her,  I  cat 
see  why  she  should  retain  it,  remembei 
that,  according  to  native  ideas,  her  doii^ 
keeps  her  late  husband  in  torment. 

The  question  whether  unchastity  in  a 
operates  as  a  forfeiture  has  not  often 
before  our  Courts ;  there  arc,  however, 
cases  in  which  the  point  has  been  decided, 
first,  Radhamonee  Raur  vs.  Nil  Monee 
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ras  decided  by  the  Full  Bench  of  the 
lOpreine  Court  in  1792,  and  it  was  there  laid 
bwn  that  a  Hindoo  widow,  by  her  incon- 
inence,  forfeited  her  right  to  her  husband's 
lUte.  It  has  been  contended  that  the  report 
f  this  case  is  very  meagre,  and  that  no 
easoDS  are  given.  This  may  be,  but  the 
lecision  is  couched  in  perfectly  clear  and  un- 
pistakeable  language,  and  one  of  the  Judges 
pfao  concurred    in  it  was  that  very  distin- 

Eished  oriental  scholar  Sir  William  Jones. 
\j   decision  on  a  point  of  Hindoo   law 
which  that  learned  Judge  took  part  is 
'  led  to  the  greatest  respect.     I  do  not, 
reover,  think  I  am  incorrect  in  saying 
at  the  time   this  judgment  was  given, 
knowledge  of  Sanscrit  was   much  more 
fused  than  it  is  at  present,  and  that  the 
of  Pundits  was  much  more  respectable 
learned. 

There  are  two  cases  in  18 1 1,  notes  of  which 

to  be  found  in  Macnaghten's  Hindoo  law, 

30,   31,  in  which  the  forfeiture    of  an 

laste  widow  is  declared.  ,  The  first  case 

not  very  clear  as  to  whether  the  property 

been    actually   vested   in   the   widow, 

mgh  the  words  used  lead  me  to  believe 

such  was  the  case.     In  the  other,  it  is 

re  distinctly  ruled  that  the  widow   who 

not  keep    her  husband's  bed  unsullied 

no  right  to  his  property,  and  ought  to  be 

filed  from  the  house.     The  case  in  page 

\t  is  still  more  to  the  point,  and  has  been 
idy  referred  to.    In  all  of  these  cases  the 

rd  "succession"  is  no  doubt  used,  but  it  is 

that   the   widow   had    already    taken 

property,  for  that,  according  to  Hindoo 

,  cannot  remain  in  abeyance,  but  vests  in 

next  heir  directly  on  the  death  of  the 

ler.    Any    act  of  unchastity,    therefore, 

^mmitted  by  a  widow  and  next  heir  would 

)  committed  after  the  property  had  vested 

her,  and  could  not  be  said  to  prevent  her 
inheriting,  but  rather  to  make  her 
feit  what  had  already  been  inherited. 

Kasheenath    Bysack    vs.     Hurosoon- 

Dossee    (2     Morley's    Digest     198) 

pjdow  who  had  ceased  to  reside  in   her 

md's  family  for  some  other  cause  than 

laste  purposes  was  declared  not  to  for- 

This  case  is  not   of  course  directly  in 

^t,  but  it  raises  a  strong  presumption  as 

rwhat  the  judgment  of  the  Court  would 

been  had  the  widow  gone  away   for 

5te  purposes. 

Trikrunjee  Laljee  vs.  Musst.  Laroo  (i 
rley's  Digest  280)  it  was  held  that  a 
W  who  had  married  again,  /*.  e.,  had  not 

her  first  bQsband's  bed  unsullied  accord- 


ing to  Hindoo  ideas,  forfeited   her  dower- 
money  in  consequence. 

The  two  cases  decided  in  the  Sudder 
Dewanny  Adawlut  in  1843  and  1858  do  not 
help  us ;  particularly  in  Ranee  Bussunt  Koo- 
maree  vs.  Ranee  Kumul  Koomaree  and 
others,*  the  Sudder  Court  held  that  an 
elopement,  which,  I  imagine,  presumed 
unchastity,  was  enough  to  cause  forfeiture  of 
the  maintenance  received  from  the  late  hus- 
band's family.  In  the  other  case,  Raj  koo- 
maree Dossee  vs.  Golabee  Dossee  (S.  D.  A. 
Rep.  for  1858,  p.  1891)  the  unchastity 
pleaded  took  place  during  the  lifetime  of 
the  husband,  and  has  no  reference  to  the 
acts  of  a  widow.  The  case  is-  useful  as 
showing  the  Sudder  Court  Judge's  opinion 
as  to  the  bearing  of  Act  XXI.  of  1850  on 
such  cases,  but  does  not  touch  the  point  I 
am  now  considering. 

Contra. — There  are  the  cases  of  Saum 
Monee  Dossee  vs.  Neemy  Churn  Dossf  and  of 
Srimati  Maiangini  Debi  vs.  Srimali  Joy  Kali,} 
the  last  of  which  has  caused  this  reference. 
The  case  of  Saum  Monee  Dossee  vs.  Neemy 
Churn  Doss  is  not,  I  think,  quite  satisfactory, 
for  the  decision  appears  to  have  turned  chiefly 
on  the  "  absence  of  any  decision  of  a  Court 
of  Law  showing  that  such  a  person"  {viz.,  a 
widow)  "  for  such  a  cause  as  above  stated" 
{viz.^  unchastity)  "  might  be  expelled  from 
possession."  Now  there  was  a  decision  on 
the  point — the  decision  of  all  the  Judges  of  the 
Supreme  Court  in  the  case  of  Radhamonee 
Raur  vs.  Nil  Monee  Doss  § — and  taking  the 
words  of  the  judgment  into  consideration,  it 
might  very  well  be  that  the  decision  would 
have  been  different  had  the  previous  case  of 
1792  been  brought  to  the  Court's  notice. 

Srimati  Matangini  Debi  vs.  Srimati  Joy 
Kali  is  of  course  exactly  in  point,  and  I  have 
considered  it  with  great  care  and  respect. 
For  the  reasons  above  given,  however,  I  am 
unable  to  agree  with  its  conclusions. 

An  argument  was  made  of  the  unmarried 
daughter's  right  of  succession,  and  it  was 
contended  that,  inasmuch  as  such  a  daughter, 
dying  childless,  or  becoming  a  widow  imme- 
diately after  she  had  taken  her  father's  pro- 
perty, was  allowed  by  Hindoo  law  to  retain 
that  property  till  her  death,  notwithstanding 
that  she  conferred  none  of  the  benefits  on 
her  father's  soul  which  were  expected  of  her. 
The  widow,  although  unchaste  and  similarly 
unable  to  confer  those  benefits,  should,  by  a 

<*    7  Sel.  Rep.  144. 

t    2  Taylor  &  Bell  300. 

X  14  W.  R.,  Or,  Jur.,  Ap.  33. 

}  Montrion's  Hindoo  Law  Cases  314- 
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parity  of  reasoning,  be  allowed  to  retain  her 
life-estale.  I  do  not  see  any  analogy  between 
the  two  cases.  The  daughter  is  declared  by 
Menu  to  be  equal  to  the  son,  who  is  even  as 
the  man  himself,  and  she,  by  oblations  duly 
presented,  confers  great  benefits  on  her 
deceased  father.  No  doubt  she  would  confer 
far  greater  benefits  if  she  perpetuated  his 
race,  and  bore  a  son,  but  she  can  siill  present 
oblations  even  as  a-  sonless  widow,  and  the 
next  heir  could  not,  for  the  oblation  would 
cease  with  the  daughters  son.  This  seems 
to  me  a  very  sufficient  reason  why  the  son- 
less  daughter,  having  succeeded  whilst  in  a 
position  to  bear  sons,  should  retain  the  inhe- 
ritance for  life,  and  it  is  surely  far  different 
with  the  widow  who  has.  by  her  own  miscon- 
duct, rendered  herself  incapable  of  offering 
any  oblations,  or  of  conferring  any  of  those 
benefits  which  formed  the  sole  ground  for 
her  taking  the  estate  of  her  husband.  From 
the  moment  she  Becomes  unchaste,  the 
widow's  religious  observances  are  useless,  and 
her  deceased  husband  fails,  as  the  Hindoo 
commentator  styles  it,  '*  into  torments." 

It  has  been  said  that  much  inconvenience 
is  likelr  to  be  caused  by  declaring  unchastity 
in  a  widow  a  cause  of  forfeiture,  and  that 
many  conveyances  may  be  voided,  and  much 
litigation  set  on  foot.  Of  this  I  suppose  we 
must  take  our  chance.  My  experience  tells 
me  that  purchasers  from  Hindoo  widows 
know  perfectly  well  what  they  are  about,  and 
make  up  for  the  risks  they  run  by  paying 
very  little  for  what  they  buy.  I  have  rarely 
seen  a  purchase  from  a  widow  that  was  a 
fair  one ;  and  if  this  class  of  speculative 
buyers  be  put  to  inconvenience  or  loss,  I  do 
not  think  it  a  matter  for  much  regret. 

On  the  whole,  and  after  the  best  consider- 
ation I  can  give  to  the  subject,  I  would 
answer  the  first  question  referred  by  the 
Division  Bench  in  the  affirmative. 

The  second  question  does  not  arise,  there 
being  no  contention  that  the  widow  has  been 
excluded  from  caste;  but  if  it  did,  I  should 
be  strongly  of  opinion  that  Act  XXI.  of 
1850  did  not  bar  the  forfeiture.  That  Act 
was  meant  for  the  relief  of  those  who,  from 
conscientious  motives,  found  it  necessary  to 
abandon  the  faith  of  their  ancestors,  and  not 
for  cases  like  the  present.  If  a  Hindoo 
widow  can  become  unchaste,  and  still  under 
cover  of  this  law  retain  her  estate,  she  makes 
(setting  moral  considerations  aside)  a  very 
good  thing  of  her  incontinence.  The  Hin- 
doo religion  forbids  her  offering  oblations,  or 
performing  religious  ceremonies  for  her  hus- 
band, and  consequently  she  has  to  expend  no 


part  of  her  property  on  these  observances, 
but  keeps  it  all  for  herself.  It  can  hardly 
be  supposed  that  the  Act  had  this  in  view, or 
intended  to  hold  out  a  premium  to  immorality. 

Phear,  J. — I  have  had  the  advantage  cf 
perusing  the  draft  of  the  judgment  wbidi 
the  Chief  Justice  is  about  to  deliver,  and  u  I 
concur  substantially  in  the  whole   of   it,  1 
think  it  is  unnecessary  that  I  should   nov 
give  at  length   in  other  words  the  reason  for 
my  opinion.     I  desire,  however,  to  sa?  that : 
I  quite  perceive  the  great  force  of  the  argo- : 
ment  by  which   my  learned  brother  Mmeri 
has,  in  the  Court  below,  supported  his  view  of  j 
the  law  applicable  to  the  case,  and  the  clear*; 
ncss  with  which  he  has  expounded  the  andent ; 
texts.     Had  the  matter  been  res  iniegra.  aoij 
had  we  been  now  called  upon  for  the  firH^ 
time  to  determine  upon  the  foandation  ^\ 
these  texts  alone  the  limitations  to  which  a; 
Hindoo    widow's    enjoyment    of     property 
should  be  subjected,  I  think  it  possible  thilbj 
we  might  arrive  at  a  result  very   different 
from    anything    which    has    hitherto    bee|; 
recognized  by  our  Courts  as  the  widow's  ri 
At  the  same  time  1  also  feel  very  ce 
that  nothing  can  be  conceived  much  mi 
remote  from  that  which  war.  probably  in 
templation  of  the  Hindoo  law-sages  than  thci 
exceedingly    artificial    subject,     which  the, 
special  respondents  now  ask  us  to  say  is  tiw 
result  of  their  precepts,  namely,  an  estate  oi 
inheritance  in  the  widow  subject  to  defea»< 
ance,  after  vesting,  upon  the  occurrence  of  1 
contingent  event.     We  have  only  to  look 
this  principal  text  of  Nareda — **  When 
'*  husband  is  dead,  his  kin  are  the  guardians 
"  his  childless  widow  ;  in  the  disposal  of 
*'  property  and  care  of  her  person,  as  well  asl 
*'  her  maintenance,  they  have  full  power'' 
in  order  to  become  aware  how  great   is 
modification  and  the  amount  of  adaptation 
modern  requirement  which  the  old  Hin 
texts  must  be  made  to  undergo  before  we 
reach  through  them,  even  to  the  proposition 
the  defendants.     The  truth  is,  as  it  seetns 
me,  that  it  is  now  much  too  late  to  seek  m 
ly  the  primitive  meanings  of  the  vencral 
authorities    which  have  been  quoted  befoi 
us,  because  these  have  long  ago,  in  regard 
the  very  matter  now  in  question,  recei 
solemn  interpretation  in  the  light  afforded 
the  exigencies  of  modern  society.     It 
been  for  some  time  judicially  settled  by 
long  series  of  decisions  with  which  theChitf^ 
Justice  deals  that,  according  to  Hindoo  lart' 
inclusive  of  the  texts  discussed  before  ^ 
the  widow  does,  at  her  husband's  deaths  ia 
the  absence  of  a  son,  grandson,  &c.>  if  she  be 
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lien  without  disqaalification,  succeed  to  her 
Ifisband's  property,  and  represents  it  fully-  as 

testate  of  inheritance ;  and,  further,  that 
does  not  forfeit  it  on  the  subsequent  occur- 
ce  of  disqualification ;  that  in  these  two 
ticahrs  she  is  in  the  same  situation  as  a 
bde  heir.  We  are  now  asked  to  say  that,  so 
pras  the  last  particular  is  concerned,  the  deci- 

tks  have  violated  the  spirit  of  the  Hindoo 
,  as  it  may  be  ascertained  in  the  cited 
(S,  and  are  therefore  wrong.  It  appears 
me  that  we  cannot  do  this,  without  at  the 
le  time  paying  that  they  are  wfong  in  the 
particular  with  regard  to  males — nay, 
ler,  that  they  are  wrong  in  giving  the 

the  estate  of  inheritance  at  all. 

^ith  these  views  I  am  of  opinion  that  the 

qaestion  ought  to  be  answered  in  the 

live,  and   if  that  be  so   answered,   the 

id  question  does  not  arise. 

Jackson,  y, — The  question  here  raised  for 

tination  by  the  Full  Bench  is  not  only 

ime  difficulty,  but  of  really  vast  impor- 

unascertained  causes,  immoveable 

my  is  notoriously,   in  some   parts  of 

d,  to  a  very  large  extent  in  the  hands 

iiidoo  widows,  whose  relations  with  the 

of  their  deceased  husbands  are  not 

r$  amicable,  whose  personal  liberty  is 

it  may  be  said,  wholly  unlimited,  and 

enjoyment  of  the  estate  not  merely 

i,  but  often  seriously  impairs,  the  pros- 

of  reversioners. 

therefore,  it  be  recognized  as  a  rule  of 
)hf  this  tribunal  (which,  constitiited  as 
^to*day,  concludes  an  J  binds  every  Court 
Lice  in  a  province  numbering  43  mil- 
of  Hindoo  inhabitants)  that  a  Hindoo 
forfeits    by    unchastity    the    estate 
^hshe  has  taken  as  the  heir  of  her  bus- 
I,  then   I  apprehend   not  only   will  a 
[nl  cause  of  domestic  discord  be  largely 
led,   but   a   motive  will  be  afforded, 
the  least  of  it,  for  publishing  and 
fog    into    Court   the   most   deplorable 
lU.    That  such  a  ruling  will  tend  in 
»t  degree  to  purity  of  life  and  man- 
^I  do  not  believe ;  but  it  is  likely  enough 
dsh  a  stimulus  to  perjury,  or  to  col- 
proceedings  equally  nefarious.      This 
is  not  a  reason  for  deciding,  in  one 
or  the  other,  the  question  we   have 
us,  but  it  is  mentioned  only  for  the 
of    showing    the    gravity   of    that 

i%,  I  think,  a  matter  of  regret  that  so 

t  an  issue  has  been  raised  in  the 

liar  case  before  the  Court,  because  it 
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does  not  appear  necessarily  to  arise  upon  the 
original  contention  of  the  parties,  upon  the 
issues  framed  in,  or  the  decision  passed  by, 
the  Court  of  first  instance,  also  because  the 
status  of  the  parties  (people  of  the  black- 
smith caste  in  Assam)  and  the  trivial  amount 
of  the  matter  in  dispute  have  been  unfavour- 
able to  that  full  research  and  discussion 
which  the  importance  of  the  abstract  ques- 
tion demanded. 

The  broad  question  now  submitted  to  us 
was  not  so  much  as  touched  upon  in  the 
judgment  of  the  Moonsiff,  who,  as  it  hap- 
pened, was  a  native  of  Assam,  and  who  main- 
tained the  widow  in  enjoyment  of  the  hus- 
band's property  on  the  ground  that  she  had 
contracted  no  second  marriage,  and  that,  con- 
sequently, the  first  marriage  was  still  undis- 
solved and  valid.  If  the  question  had  been 
fairly  raised  below,  it  is  probable  that  some 
evidence  would  have  been  produced  as  to 
the  rules  of  caste  and  the  condition  of  the 
tribe  to  which  the  litigants  belong,  of  which 
at  present  we  are  in  utter  ignorance.  And 
I  confess  that  this  is  the  circumstance  which, 
in  my  opinion,  takes  away  much  of  its  value 
from  the  evidence  given  by  the  Pundits  who 
were  examined  by  order  of  the  Division 
Bench.  I  was  surprised  at  finding  so  little 
allusion  to  their  testimony  in  the  argument 
before  U3,  and  I  take  it  these  learned  per- 
sons deposed  rather  to  the  law  as  it  is  found 
in  the  Shastras,  than  to  observances  of  the 
present  day,  and  I  do  not  understand  that 
they  pretended  to  any  knowledge  of  the 
customs  of  Assam. 

Without  any  disparagement  of  the  learned 
and  ingenuous  gentlemen  who  addressed  us 
on  behalf  of  the  respondent  (reversioner),  it 
must  be  admitted  that  everything  which 
could  be  said  on  that  side  of  the  case  has 
been  set  forth  in  the  referring  judgment  of 
Mr.  Justice  Mitter  with  his  accustomed 
ability,  force,  and  knowledge  of  the  subject, 
and  I  also  admit  that  we  have  derived  great 
assistance  from  the  really  able,  temperate, 
and  judicious  argument  of  Baboo  Mohini- 
mohun  Roy  on  behalf  of  the  widow  (special 
appellant). 

1  have  had  the  advantage  of  reading  the 
judgment  which  the  Chief  Justice  is  about 
to  deliver,  and  his  opinion,  so  far  as  it  is 
stated  in  that  judgment,  has  my  entire  con- 
currence— that  is  to  say,  I  consider  that  the 
reasoning  of  the  referring  Judges  is  fully 
answered  by  that  judgment;  and  that,  if  we 
were  obliged  to  base  our  decision  of  this 
appeal  upon  the  passages  quoted  from  the 
ancient  Hindoo  sages  and  the  several  digests 
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or  systematic  books,  I  should  hold  for  the 
reasons  there  given  that  the  widow  did  not 
forfeit  the  estate  which  has  once  devolved 
upon  her  by  reason  of  subsequent  unchastity. 

The  whole  of  the  passages  examined,  with 
one  exception,  to  which  I  shall  presently 
advert,  seem  tp  me  applicable  to  wives  and 
widows  whose. known  or  suspected  incon- 
tinence debars  them  from  succeeding  to  the 
estate  of  their  husbands,  and  the  impression 
left  on  my  mind  from  the  perusal  of  those 
texts  and  quotations  is  that  the  ancient 
Hindoo  law  was  vigilant  against  the  succes- 
sion of  wives  who  were  unworthy  to  succeed, 
but  did  not  enjoin  or  sanction  an  enquiry 
in  the  interests  of  reversioners,  whether 
or  not  women,  chaste  at  the  time  when  the 
succession  opened,  afterwards  maintained  a 
blameless  character. 

The  exception  to  which  I  alluded  is  the 
second  verse  of  the  text  of  Catayana,  quoted 
as  text  CCCCLXXVIL,  b.  v.,  ch.  ix.,  s.  i 
(Colebrooke's  Digest,  vol.  iv.,  pp.  277-8, 
folio  edition,  1798),  where  it  is  said:  "The 
''childless  widow,  preserving  inviolate  the 
"  bed  of  her  lord  and  strictly  obedient  to  her 
**  spiritual  parents,  may  frugally  enjoy  the 
''  estate  until  she  die ;  after  her  the  legal  heirs 
"  shall  take  it.'' 

This  text  does  appear  at  first  sight  to 
require  chastity  as  a  condition  of  enjoyment; 
it  also  requires  obedience  to  her  spiritual 
parents,  but  it  contains  no  express  authority 
to  deprive  her  if  unchaste  or  disobedient; 
on  the  other  hand,  it  provides  that,  after  her 
(without  adding  or  in  case  of  her  failing  to 
comply  with  the  conditions),  the  legal  heirs 
shall  take  it. 

It  will  not  be  now  contended  that  she 
could  be  deprived  for  an  act  of  contumacy 
towards  her  spiritual  parents ;  as  far  as  the 
text  goes,  it  must,  1  think,  be  uken  as  a 
whole,  and  so  far  as  the  sanction  goes  of  a 
law  emanating  from  authority  regarded  as 
divine,  if  the  breach  of  one  clause  will  not 
deprive,  no  more  will  a  breach  of  the  other. 

To  the  argument  derived  from  the  sanctity 
of  the  marriage-tie  I  will  advert  presently, 
but  for  the  moment  we  are  dealing  with  the 
absolute  commands  of  the  lawgivers,  and 
not  with  the  considerations  on  which  those 
commands  were  probably  founded. 

In  other  passages  cited,  such  as  that  of 
Bridha  Menu,  in  text  CCCCVIII.  of  the 
same  volume,  Colebrooke's  Digest,  it  is 
declared  that  a  chaste  sonless  widow,  "  who 
strictly  performs  the  duties  of  widowhood," 
shall  alone  succeed  to  his  whole  share. 
What   those   duties   are   if   the    widow 


elects  to  survive  her  husband,  may  be  rad 
in  Colebrooke,  b.  iv.,  ch.  iii.,  s.  2,  from 
which  it  appears,  amongst  other  thiogi^ 
that  a  widowed  woman  sleeping  on  aM 
would  cause  her  husband  "  to  fall  from  t 
region  of  joy,"  and  it  would  be  moDStnss 
to  contend  that  a  widow  who  took  a  secood 
repast  in  the  day,  who  fauled  to  keep  her 
tongue  in  subjection,  or  who  omitted  futSi 
pilgrimaged,  and  utterances  of  the  nasu  of 
Vishnu  in  the  month  of  Bysack,  or  of  Kiiticki 
would,  by  any  of  these  acts  or  omissioos  v 
all  of  them  together,  forfeit  her  estate. 

The  Hindoo  Shastras  then  appear  to 
to  fall  short  of  requiring  the  forfeiture 
tended  for  by  the  respondent,  and  the  aUe 
to  transmit  into  a    positive    rule   of  1 
affecting  the  enjoyment  of  property, 
which  is  to  be  found  there  in  the  way  of 
cept,  would  only  involve  us  in  endlessabsai 
ties. 

But  I  go  further.    I  cannot  concede 
the  Courts  of  this  country  are  bound 
enforce,  or  would  be  justified  in  enfi 
the  principles  of  the  Shastras,  merely  as 
by  way  of  property  law,  and  I  say  this 
irrespectively  of  the  British  or  foreign 
of  those  Courts,  or  of  the   element 
our  Legislature  has  introduced  into  the  la 
India.     I  say  it,  too,  bearing  fully  in 
the  rule  laid  down  in  Regulation  IV.  of  i 
section  1 5  (which  was  in  force  when  this 
was  before  the  lower  Courts),  to  the 
that,  *'  in  suits  regarding  succession,  i 
**  ance,  marriage,  and  caste,  and  all  religi 
*' usages  and   institutions,  the  Mahoi 
'Maws  with   respect  to  Mahomedans, 
*'  the  Hindoo  laws  with  regard  to  Hio 
"are  to  be  considered  as  the  general 
"by  which   the  Judges  are  to  form 
"decisions."      That    rule    has    now 
replaced  by  section  24,  Act  VI.  of  187 
the  Bengal  Civil  Courts  Act. 

It  was  for  the  purposes  of  this 
I  think,  tantamount  to  the  de<:laratiOD 
tained  in  s.   17,   21  Geo.  III.,  ch.  70, 
in  disputes  between  the  native  inhabit! 
Calcutta,  "  their  inheritance  and  su 
"  to  lands,  rents,  and  goods,  and  all  m 
"  of  contract  and  dealing  between  partf 
"  party,  shall  be  determined  in  the 
"  Mahomedans  by  the  laws  and  usages 
"  Mahomedans,  and  in  the  case  of  Gt\ 
"  by  the  laws  and  usages  of  Cxentoos." 

Regard  being  had  to  the  remote  anti 
of  the  Shastras  to  their  vulgarly-ac' 
sacred  origin  and  immutable  character, 
the  changes,  nevertheless,  sweeping  and 
gressive  in  the  constitution  and  conditiOD 
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recently    published,    called    the    "  Law  of 
India,"  Vol.  I.,  p.  13. 

Mr.  Burnell,  in  his  Introduction  to  the 
Translation  of  part  of  the  Madhavajee  Com- 
mentary (Dayavlbhaga,  p.  13),  uses  the 
following  language :  "  The  digests,  however, 
**  were  never  intended  to  be  actual  codes  of 

**  law  ; there  is  not 

'*a  particle  of  evidence  to  show  that  these 
"  works  were  ever  even  used  by  the  Judges  of 
"  ancient  India  as  authoritative  guides ;  they 
"  were,  it  is  certain,  considered  as  merely 
"  speculative  treatises,  and  bore  the  same  rela- 
''  tion  to  the  actual  practice  of  the  Courts,  as  in 
''  Europe  treatises  on  Jurisprudence  to  the  law 
"  whicli  is  actually  ad^ninisiered/*  And  so 
West  and  Buhler,  in  their  Digest  of  Hindoo 
Law,  Introduction,  p.  36  :  **  It  is,  there- 
"fore,  unreasonable  to  charge  the  Smriti 
"  *  CO  Jes '  with  a  want  of  precision  and  of  dis- 
''  crimination  between  moral  and  legal  maxims, 
**&c.  Such  strictures  would  only  be  justi- 
"  fied  if  they  were  really  '  codes '  intended 
"  from  the  first  to  settle  the  law  between  min 
"  and  man." 

I  would  also  refer  to  the  observations  on 
a  very  similar  question  which  arose  in  the 
Supreme  Court  of  Bombay  in  1847,  before 
Perry,  CJ.,  to  be  found  in  a  Morley, 
p.  431,  in  the  case  of  the  Kojas  vs.  Memons 
of  Cutch. 

The  parties  there  were  Mahomedans,  and 
a  practice  was  set  up  quite  at  variance  with 
Mahomedan  law,  and  being  found  to  prevail 
among  these  people,  it  was  miintained.  In 
that  case  the  plaintiff  sued,  as  a  daughter, 
for  a  share  in  her  father's  property.  In 
answer  it  was  set  up  that,  according  to  the 
custom  peculiar  to  the  Koja  sect,  daughters 
were  excluded  from  inheritance. 

The  case  was  fully  argued  and  allowed 
to  stand  over  for  judgment.  In  the  meantime 
another  case  of  the  same  description  arose 
on  the  part  of  some  persons  of  the  Memon 
Cutchee  caste,  in  which  it  was  intimated  that 
exactly  the  same  question  was  involved,  and 
Sir  Erskine  Perry,  in  passing  judgment  in 
the  case,  makes  the  following  observations : 
After  reading  the  following  clause  of  the 
Charter  of  the  Bombay  Court:  "In  the 
"  case  of  Mahomedans  or  Gentoos,  their 
"inheritance  and  succession  .  .  .  shall  be 

determined,  in  the  case  of  the  Mahomedans, 

by  the  laws  and  usages  of  the  Mahomedans ; 
"  and  where  the  parties  are  Gentoos,  by  the 
**  laws  and  usages  of  the  Gentoos,  or  by  such 
"  laws  and  usages  as  the  same  would  have  been 
"  determined  by  if  the  suit  had  been  brought, 
**aad  the  aQtion  cgmiuengedi  in  a  native 


Bindoo  society  during  the  centuries  since 
Kareda  and  Menu  wrote,  to  the  fragmentary 
feUe,  the  obscure  and  too  often,  conflicting 
UDor  of  these  writings,  finally,  to  their 
^applicability,  even  at  the  time  of  their 
imposition,  to  the  whole  people — regard,  I 
Wf,  being  had  to  these  things,  I  conceive  that 
re  mast  act  upon  the  Shastras,  in  dealing 
fith  property  and  judiciable  rights,  only  so 
iur  as  they  are  sanctioned  and  continued  by 
be  asage  and  custom  of  the  people, 
r  This  is  not  merely  my  own  opinion  ;  if  it 
ras,  I  should  scarcely  venture  to  advance  it ; 
pL  is  the  opinion  of  persons  whose  compe- 
lAce  to  speak  will  not  be  denied.     Sir  Henry 

tine,  in  his  Ancient  Law,  p.  17  (Ed.  1863), 
erves:  "The  Hindoo  Code,  called  the 
taws  of  Menu,  which  is  certainly  a  Brah- 
inia  compilation,  undoubtedly  enshrines 
pun;  genuine  observances  of  the  Hindoo 
face,  bat  the  opinion  of  the  best  contem- 
porary orientalists  is  that  it  does  hot,  as  a 
vhole,  represent  a  set  of  rules  ever  actuil- 
if  administered  in  Hindoostan. 
"It  is,  in  great  part,  an  ideal  picture  of 
which,  in  the  view  of  the  Brahmins, 
'^/ to  be  the  law." 

.  Steele,  in  the  preface  to  his  valuable 
on  the  "Law  and  Custom  of  Hindoo 
w"  (new  Ed.,  1868)  quotes  from  a 
ittte  of  the  Governor  of  Bombay  (no  less 
tuihority  than  the  Hon'ble  Mountstuirt 
linstone),  dated  22nd  July  1823:  "The 
^harm  Shastra,  it  is  understood,  is  a  collec- 
of  ancient  treatises,  neither  clear  nor 
iistent  in  themselves,  and  now  buried 
ideraheapof  more  modern  commentaries, 
whole  beyond  the  knowledge  perhaps 
the  most  learned  Pundits,  and  every 
irt  wholly  unknown  to  the  people  who 
ive  under  it.  Its  place  is  supplied  in 
>any  cases  by  known  customs,  founded 
jfadeed  in  the  Dhurm  Shastra,  but  modi- 
by  the  convenience  of  different  castes 
communities,  and  no  longer  deriving 
thority  from  any  written  text. "  It  was 
finquiry  into  these  customs,  made  under 
orders  of  the  Government  of  Bombay, 
^resulted  in  the  publication  of  Mr.  Steele's 
ssting  book ;  and  one  cannot  help  regret- 
that  further  efforts  have  not  been  made 
jthis  direction  at  Bombay  and  other  places. 
^  13  useful  and  instructive  to  observe  in 
way  particulars  the  divergence  of  custom 
the  written  law,*  and  some  such 
ices  are  summarized  by  Mr.  Lyon  of  the 
|bay  Civil  Service  in  a  verv  useful  work 
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Court."     He  says  :     "  Now,  if  the  meaning 
of  this  claase  is  that  it  is  an  absolute  enact- 
ment or  adoption  of  the  Koran  as  of  a  posi- 
tive unchangeable  law  without  regard  to 
what  the  usages  of  theMahomedansof  India, 
whether  Shids^  Sunnys^  or  sectarians,  might 
have  been,  undoubtedly  the  custom  set  up 
in  conflict  with  the  text  of  the  Koran  cannot 
be  sustained.     But  I  think  it  is  quite  clear 
that  the  clause  in  question    was  framed 
solely  on  political  views,  and  without  any 
reference  to  orthodoxy   or   the   purity   of 
any  particular  religious  belief."     In  a  fur- 
ther passage  he  says :  *'  I  am  clearly,  there- 
^fore,   of    opinion   that  the   effect   of  the 
'  clause  in  the  Charter  is  not  to  adopt  the 
'  text  of  the  Koran  as  law  any  further  than 
'  it  has  been  adopted  in  the  laws  and  usages 
'  of  the  Mahomedans  who  came  under  our 
'sway;  and  if  any  class  of  Mahomedans, 
'  Mahomedan   dissenters  as  they   may  be 

*  called,  are  found  to  be  in  possession  of  any 
'  usage  which  is  otherwise  valid  as  a  legal 
'  custom,  and  which  does  not  conflict  with 
'any  express  law  of  the  English  Govern- 
'  ment,  they  are  just  as  much  entitled  to  the 
'protection    of   this    clause    as    the    most 

*  orthodox  Sunny  who  can  come  before  the 
'  Court "  Again  :  "  It  should  also  be  fur- 
'  ther  observed  that  these  Mahomedan 
'  sectarians  have   lived  chiefly  in  countries 

*  reigned  over  by  Hindoo  Princes ;  and  1 
'  Qan  have  no  doubts  whatever  on  the  evi- 
'  dence,  and  on  what  we  know  of  the  manner 
'  in  which  native  Courts  dispose  of  the  con- 

*  troversics  of  their  subjects,  that,  if  the 
'  present  suit  had  been  brought  before  the 

*  Rao  of  Cutch,  or  any  of  the  Rajput  Rajahs 
'  of  Kattiwar,  upon  payment  of  the  dues  of 
'office,  the  25  per  cent.,  or  whatever  the 
'  exaction- might  be,  the  decision  would  have 
'  been  in  conformity  to  that  which  is 
'  reverenced  by  all  mankind,  but  by  Hindoos 
'  perhaps  more  than  any  other  of  mankind, 
'ancient  usage.  If  this  be  the  true  exposi- 
'  tion  of  the  rule  which  would  be  meted  out 
'  to  these  people  in  their  own  country,  it 
'  would  be  a  monstrous  thing  that  an  English 
'  Court  of  Justice  should  be  obliged  to 
'  reverse  such  a  time-bonored  custom,  and 
'  almost  to  revolutionize  the  internal  economy 
^  of  two  whole  castes  out  of  some  supposed 
'obligatory  force  in  a  text  called  divine, 
'which  neither  the  Judge  nor  the  parties  to 
'  the  suit  believe  in." " 

It  does  not  appear  that  this  decision  was 
ever  appealed  against. 

Jt  would  be  a  stupendous  effort  of  legisla- 
tion to  combine  into  one  rnas^  the  whole 


body  of  Hindoo  jurisprudence,  and  to  elimi- 
nate all  that  was  false  or  unsuited  to  tbe 
times,  to  amend  that  which  was  defective, 
supply  what  was  wanting,  and  re-enact  tbe 
whole  into  a  great  scheme  of  moderh  Uiodoo 
law;  but  no  such  task  is  hkely  to  be 
attempted. 

Our  duty,  I  take  it,  is  very  different :  n 
have  only  to  administer  the  living  Hindoo 
law,  and  we  are  not  to  deprive  patties  of 
their  property  through  the  operation  of  rales 
framed  by  ourselves  in  supposed  accordtooe 
with  its  abstract  principles. 

I  wish,  however,  emphatically  to  sacf  th 
it  is  far  from  my  intention  to  qaestion  or 
undermine  the    original    authority  of 
Hindoo  Shastras.    Near  30  years  spent  in 
public  service  in  this  country  have  not  tai 
me  to  undervalue  the  great  sources  of 
of  usage,  and  of  morality  from  which  mi 
of  Her  Majesty's  subjects  derive  their 
of   daily   conduct.    And    I  know  in  « 
eloquent  and  impressive  terms  the  datj 
maintaining  those  fountains  of  law  has 
proclaimed  by  men  of  the  highest  emi 
as  statesmen  and  as  scholars.     But  I 
believe  that  such  declaration  has  been 
fully,  and  in  fact,  based  upon  the  assa 
that  the  laws  so  to  be  protected  are  not 
regarded  by  the   Hindoo   community 
superstitious  respect,  but  also  endeared  to 
members  by  long  and  unbroken  obsei 

A  rule  of  Hindoo  law  in  which  the 
are  bound  to  act,  and  may  act  with 
will,  therefore,!  conceive,  be  found  toon 
'in  the  Dhurm  Shasiras,  to  be  extracted 
embodied  in  the  great  comparatively  m 
law  treatises,  such  as  the  Mitakshan, 
Dayabhaga,  and  others,  and  to  have 
down  to  present  times  preserved  in  then 
of  Hindoo  society,  and  occasionally  enf» 
by  the  action  of  the  Courts.     And  many 
the  rules  in  most  frequent  requisition 
for   instance    of   succession,    partition, 
adoption — will  bear  this  test  very  well : 
being  of  frequent  occurrence,  the  Sh 
and  the  Hindoo  law  books  being  consi 
appealed  to,  and  the  Courts  having  api 
themselves  with  much  diligence,   and 
success,  to  the  work  of  interpretation,  es( 
ally  of  late,  when  a  reasonable,  instead 
servile  or  literal,  mode  of  construction 
begun  to  be  adopted.    In  the  case  of 
Golab  Singh  vs.  Rao  Kurun  Singh,  B.  L 
Vol.  X.,p.  10,  their  Lordships  in  thejnd' 
Committee  say :     "It  is  entirely  opposed 
"  the  spirit  of  the  Hindoo  race  to  allow ' 
"  words  of  the  law  to  control  its  long-recd 
"  iuterpretatioQi  as  practically  exhibited 
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of  descent  and    rules    of    property 
mded  on  the  decisions  of  the  Courts  of 
country,  and  it  seems  to  their  Lordships 

it  would  be  extremely  mischievous  to 
turbi  upon  points  taken  here  for  the  first 
le,  any  such  course  of  decision/' 
^t  this  mode  of  investigation  be  applied 

present  controversy,  and  let  us  see  the 

may,  in  the  first  instance,  be  conceded, 

that,  previous  known  incontinence  will 

lea  widow  from  succession  ;  2ndlyy  that 

low    recu'ving    mainienance  loses    her 

thereto  by  subsequent  profligacy. 

le  first  of  these  positions  was  admitted 

appellant's   pleader;  it  is  not  only 

from  the  books,  ancient  and  modern, 

(also  it  would  £eem  to  be  supported  by 

ice  and  by  the  decisions  of  the  Courts 

have  been  cited.     The  other  rule  is 

^distinctly  laid  down,  is  fully  recognized, 

in  accordance  with  reason  and  justice ; 

man  cannot  be  bound  to  feed  miscon- 

his  own  family,  or  to  recognize  a  bond 

m  which  the  widow  herself  has  tram- 

(under  foot. 

loeding  these  points,  we  exclude  the 
rities  which  go  to  support  them  and 
ler,  and  then  what  do  we  find  bearing 
point  at  issue  ?  An  obscurely  worded 
igmentary  religious  precept,  no  positive 
lent  of  forfeiture,  no  evidence  of 
I,  unfrequent  resort  to  Courts,  and  in 
liy  cases  where,  so  far  as  we  can  see, 
testion  was  really  raised  and  decided, 
ision  in  favor  of  the  widow, 
the  most  recent  case  there  is  the  con- 
it  opinion  of  the  late  Chief  Justice  and 
other  Judges  of  this  Court,  and  this 
ion  the  learned  Judges  who  refer  this 
feel  theinselves  bound  to  say  is  "con- 
to  the  Hindoo  law.'* 
should  not  venture  to  say  so,  and  I  do 
^Ihink  so,  and  of  course  by  the  '*  Hindoo 
1  mean  that  Hindoo  law  which  we 
Ibound  to  administer.  As  to  its  being 
try  to  the  principle  and  spirit  of  Hindoo 
shill  say  something  further  on. 
-have  just  asserted  that  the  Hindoo  law 
contained  no  positive  declaration  of 
Mture  in  such  cases.  The  only  thing  of 
>kind  suggested  was  the  remark  of  Sree- 
Turkolunkar,  quoted  at  p.  13  of  the 
rring  judgment :  "  Shadhee  (chaste) 
ise  the  right  ceases.''  This,  1  think, 
well  explained  by  Baboo  Mohini- 
Roy  in  his  reply.  Sreekissen  does 
appear  to  say  anything  of  thet  kind  in 
Own  treatise  (the  Dayalurama  Sangraha), 


and  certainly  the  phrase  "  cessation  of  right " 
is  B,  different  thing  from  "  forfeiture  of  pro- 
perty." 

As  to  Juggernath  Turkopunchanun,  admit- 
tins?  fully  his  vast  and  noted  erudition, 
I  do  not  think  he  would  be  a  safe  guide  for 
the  Courts,  on  the  strength  of  his  own 
opinion,  upon  such  a  matter.  He  seems, 
indeed,  to  be,  like  many  of  the  writers  on 
Hindoo  law,  a  merely  learned  person, 
neither  Judge  nor  lawyer,  but  Pundit  and 
logician,  and  without  their  merit  of  being 
accurate  and  precise. 

But  it  has  been  said  that  this  question 
cannot  be  viewed  apart  from  the  religious 
element  in  the  Hindoo  law;  that,  by  the 
Hindoos,  marriage  is  regarded  as  a  sacrament, 
the  foundation  of  the  family,  and  therefore 
of  society ;  that  it  was  one  of  the  chief  aims 
of  the  Hindoo  legislators  to  preserve  the 
purity  of  the  conjugal  relation;  that  with 
this  view  restraints  were  imposed  on  the 
weakness  of  women,  forfeiture  of  property 
being  one  of  them ;  and  that  the  removal  of 
these  restraints,  without  substituting  better 
ones,  would  be  a  dangerous  innovation. 

I  have  said  before  that  it  would  not,  in  my 
opinion,  be  an  efficient  or  proper  check  upon 
a  weak  and  thoughtless  woman  to  put  it  in 
the  power  of  her  husband's  relations  to 
obtain  the  transfer  of  her  property  to  them- 
selves on  proof  of  her  frailty. 

I  am  not  aware  that  the  Hindoo  system 
is  at  all  peculiar  in  its  tenderness  towards 
the  marriage  tie,  and  if  Hindoo  women  differ 
from  others  in  being  weaker  and  more  igno- 
rant, that,  it  seems  to  me,  is  a  reason  for 
pity,  and  not  for  harshness. 

13ut  how  does  the  case  really  stand  ?  Let 
those  who  would  enforce  in  the  case  of 
Hindoo  wives  and  widows  all  the  duties  and 
all  the  penalties  of  the  Shastras  consider 
what  Hindoo  marriage  was  in  the  days,  and 
among  the  people,  in  which  and  for  whom 
those  books  were  written,  and  what  it  is  now. 

Those  were  not  the  days  of  child  marriages, 
or  of  Koolin  marriages. 

Professor  Wilson  says  (2nd  vol..  Essays 
on  the  Religion  of  the  Hindoos,  pp.  58-9) : 
*'  The  V^edas  then  did  not  sanction  the 
"  marriage  of  children.  In  fact,  it  was 
**  impossible  for  a  man  to  marry  before 
"  maturity  ....  at  the  earliest  he  could 
"  not  have  been  married  before  he  was  seven- 
**  teen — an  early  age  enough  in  our  estima- 
"  tion,  but  absolute  manhood  as  compared 
**  with  the  age  of  nine  or  ten  at  which 
"  Hindoo  boys  are,  according  to  the  present 
''  practice,  husbands.    There  is  no  doubt  that 
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*'  many  other  innovations  for  the  worse  have 
''  been  made  in  the  marriage  ritual  and 
''  usages  of  the  Hindoos,  and  the  whole  sys« 
*'  tern,  the  premature  age  at  which  the  parties 
'*  are  married,  the  practice  of  polygamy,  and 
"  the  circumstances  under  which  the  alliance 
''  is  commonly  contracted,  involving  the  utter 
''degradation  of  the  female  sex,  is  equally 
''  fatal  to  the  development  of  the  moral 
"  virtues  and  intellectual  energies  of  the 
'*  man,  and  is  utterly  destructive  both  of 
"  public  advancement  and  domestic  felicity." 
And  although  Professor  Wilson  does  not  say 
so,  neglect  of  a  wife  by  her  husband  in 
respect  of  the  connubial  relation  was  not  per- 
mitted, but  was  declared  to  be  '*  punishable 
according  to  law."  I  do  not  cite  the  passage, 
but  it  may  be  found  in  the  Jnd  vol.  of  Cole- 
brooke*s  Digest. 

All  this,  however,  would  seem  to  be  thought 
of  no  consequence  as  long  as  an  extreme 
penalty  is  reserved  for  the  punishment  of  an 
erring  woman,  whose  education  left  her  frail 
and  ignorant,  and  whose  married  life  has 
made  her  miserable. 

No  doubt,  there  will  be  many  cases  to  the 
contrary,  and  a  Hindoo  wife  may  be  as 
happy  as  another.  That  is  true,  but  those 
are  not  the  cases  in  which  after-misconduct 
is  most  to  be  apprehended,  nor  will  the  Court 
be  at  liberty  (if  it  must  obey  the  Shastrw, 
and  the  Shastras  so  require)  to  choose  the 
instances  in  which  the  penalty  is  to  be  in- 
flicted. 

The  child-widow  must  be  true  to  the  boy- 
husband  who  never  reached  the  age  of 
puberty. 

The  Koolin's  wife  must  "preserve  un- 
sullied the  bed  of  her  lord,"  which  perhaps 
she  has  ijever  seen,  or  has  shared  with 
co-wives  to  the  number  of  five  or  fifty. 

To  be  sure,  Koolin  husbands  are  commonly 
ex-necessiious  gentlemen,  and  it  might  not  be 
worth  their  relation's  while  to  maintain  a 
watch  over  the  morality  of  their  widows. 

It  may  be  argued  that  a  widow  who  leads 
an  immoral  life  ought  not  to  be  placed  in  a 
better  position  than  one  who  honestly  takes 
the  benefit  of  Act  XV.  of  1856,  and,  in  so 
doing,  renounces  all  rights  in  her  deceased 
husband's  properly.  But  the  Legislature  as 
td  this  last  provision  was  simply  in  accord 
with  native  custom  as  shown  by  Steele  at 
p.  176  of  the  book  already  cited,  and  it 
would  certainly  be  a  severe  shock  to  native 
opinion,  that  a  widow  by  re-marriage  should 
be  able  to  carry  away  her  first  husband's  pro- 
perty into  a  strange  family,  neither  his  nor 

ber  own,  and  bcwdes,  by  re-mwryi«g,  abe 


acquires  certain  rights,  or  probable  rights,  ia 
the  estate  of  her  second  husband. 

If  those  who  advocate  the  widow's  \m* 
feitare  for  incontinence  do  so  merely  in  tte 
interests  of  morality,  it  seems  to  me  tli^ 
would  best  accomplish  this  end  by  indadpi  \ 
the  Legislature  to  punish  with  fine  and  ia» 
prisonment  the  men  who  bring  shame  opoif 
Hindoo  families,  which  course  voald  be; 
infinitely  juster  than  visiting  it  on  the  widovft 

I  will  only  add  a  few  words  as  to  my  viec 
of  the  efiPect  of  Aft  XXI.  of  1850  oa  tkc 
present  question.  The  PJdi  provides  for 
cases  of  those  who  (i)  have  renounced, 
(2)  have  been  excluded  from  the  commi 
of  any  religion,  or  (3)  have  been  deprived 
caste — meaning,  I  conceive,  those  who  bj 
own  choice,  or  by  the  abtion  of  their 
fellows,  have  been  finally  shut  oat,  or 
porariiy  deprived,  though  capable  of 
restored  on  the  making  of  proper  expi 

I  have  already  remarked  that  the  ex 
changes  in  public  usages,  manners,aadfee! 
have  gradually  produced,  in  certain 
a  wide  gap  between  existing  facts  and 
Hindoo  law,  which,  like  those  of  the  ' 
and    Persians,  changes  not,  being 
divine. 

It  may  well  have  se^ed  to  the  Lej 
ture  that,   as  many  injunctions   and 
penalties  had  become  obsolete,  those 
remained  in  force  would  be  found  to  be 
tinctly  marked  as  retaining   their  force 
popular  estimation  by  the  simple,  boteffectfl 
brand  of  outcasting,  and  that  it  would  notj 
attempted  to  enforce  any  loss  of  civil  rif 
without  first  resorting  to  the  tribunal  of 
opinion,  and  putting  the  offender  oat  of 
and,  in  fact,  that  such  loss  of  caste,  and 
the  misconduct  by  which  it  had  been 
sioned,  would  be  usually  insisted  upon 
working  the   forfeiture.     But  we  need 
consider    now  whether,  this    speculation 
correct  or  no. 

On  the  grounds  I  have  already  stated, 
well  as  those  assigned  by  the  Chief  Ji 
and  generally  by  my  brethren  who  arc 
the  same  opinion,  I  think  that  in  this  case 
widow  does  not  incur  a  forfeiture  by 
of  her  incontinence. 

Kempy  y, — On  the  questions  referred  1 
this  Bench  by  the  second  Bench,  I 
entirely  in  the  referring  judgment  and  i 
that  just  delivered  by  Mr.  Justice  Mitter. 
can  add  nothing  to  those  judgments,  Mj 
wish,  as  Mr.  Justice  Glover  has  done^ " 
guard  myself  from  its  being  supposed  tkiti 
concur  io  that  portioa  of  the  learned  Jt  * 
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lodgment  of  reference  which  limits  the 
tDJOTment  of  the  widow  in  the  estate  of  the 
lasband.  I  do  not  take  the  limited  view 
[jfliich  Mr.  Jastice  Mitter  takes  of  the  estate 
a  Hindoo  widow,  and  I  concur  with  Mr. 
ice  Glover  in  his  remarks  as  to  the 
nt  of  that  estate,  althoagh  that  was  not  a 
i|Bestion  referred  to  this  Bench. 
!;-  In  every  other  respect,  and  with  due  defer- 
to  tlie  opinion  of  the  learned  Judge  in 
far  as  the  enjoyment  of  the  estate  of  her 
and  by  the  widow  is  concerned,  in  which 
ot  concur,  I  entirely  agree  with  Mr. 
Imice  Mitter. 

^  C»9chy  C,y. — In  this  suit  the  following 
ion  has  been  referred  to  the  Full  Bench  : 
ether,  under  the  Hindoo  law  as  admi- 
red in  the  Bengal  School,  a  widow,  who 
once  inherited  the  estate  of  her  deceased 
nd,  is  liable  to  forfeit  that  estate  by 
of  unchastity."    Up  to  the  time  of  the 
nee  there  had  been  no  conflict  of  deci- 
in  this   Court,  the  only  case  being 
ti   Matangini    Debi   vs.    Srimati    Joy 
5    B.  L.   R.   466,  where    the   deci- 
of  Mr.  Justice    Markby,  that  a  widow 
not  forfeit  her  right,  was  affirmed  by 
Chief  Justice,  Sir  Barnes  Peacock,  and 
Jastice  Macpherson.    But  the  learned 
es  who  have  referred  the  question  state 
they  feel  themselves  bound  to  say  that 
decision  is    contrary  to  Hindoo  law, 
we  are,  in  effect,  asked  to  overrule  it. 
authorities  bearing  on  the  question,  and 
reasons  for  an  opposite  decision,  are  very 
and  elaborately  stated  by  Mr.  Justice 

in  the  referring  judgment. 

propose  first  to  consider  that  jadgment, 

will  afterwards  refer  to  any  authorities 

Vguments  that  have  been  produced  which 

not  in  It.     It  first    notices    that    the 

oridesin  the  different  schools  of  Hindoo 

appear  to  be  unanimous  in  holding  that 

4Ct  of  unchastity  is  one  of  the  gravest 

aencies  of  which  a  woman  can  be  guil- 

The  texts  cited  need   not  be  repeated 

and  it  may  be  allowed,  as  the  judgment 

that ''  they  are  in  full  unison  with  the 

lings  of  the    Hindoo    community   in 

neral,  and   that  the   social  status  and 

privileges  of  Hindoo  women  are  still  ordi- 

ily  determined  and  regulated  by  them." 

may  be,  as  is  also  said  in  the  judgment, 

able  guide  in  the  present  discussion, 

it  most  be  kept  in  mind  that  the  question 

Mat  is  the  doctrine  that  has  been  receiv- 

by  the  Bengal  School,  by  the  law  of  which 

case  is  governed,  and  that   has   been 

aed  by  usage. 


It  is  then  remarked  that  the  estate  of  a 
widow  under  the  Hindoo  law  is  one  of  a  very 
peculiar  character ;  which  is  now  so  fully 
understood  and  admitted  that  I  need  not 
refer  to  the  authorities  upon  it.  And  then  it  is 
said:  "  Indeed,  according  to  the  true  theory 
"  of  the  Hindoo  law,  she  is  nothing  more 
"  than  a  trustee  for  her  life  for  the  soul  of 
"  her  deceased  husband,  if  we  may  use  the  ex- 
"  pression."  The  words  "  if  we  may  use  the 
expression''  show  that  the  learned  Judges 
felt  they  were  speaking  figuratively,  to  which 
there  can  be  no  objection  if  care  is  taken  to 
distinguish  the  figurative  from  what  it 
resembles,  and  not  in  reasoning  to  substitute 
the  former  for  the  latter.  I  may  here  quote 
the  words  of  Lord  Westbury  in  Knox  vs, 
Gye,  L.  R.,  5  E.  &  I.  Ap.  675  : 
'*  Another  source  of  error  in  this  matter  is 
"  the  looseness  with  which  the  word  *  trustee' 
"  is  frequently  used.  The  surviving  partner  is 
'^  often  called  a  *  trustee,'  but  the  term  is  used 

"  inaccurately It  is  most  necessary 

"  to  mark  this  again  and  again,  for  there  is 
'^  not  a  more  fruitful  source  of  error  in  law 
'*  than  the  inaccurate  use  of  language.    The 
"  application  to  a  man  who  is  improperly, 
*'  and  by  metaphor  only,  called  a  trustee,  of 
"  all  the  consequences  which  would  follow  if 
"  he  were  a  trustee  by  express  declaration, 
'*  in  other  words,  a  complete  trustee  holding 
"  the  property  exclusively  for  the  benefit  of 
"  the    cesiui-que- trusty    well    illustrates    the 
**  remark   made    by    Lord   Mansfield,  that 
*'  nothing  in  law  is  so  apt  to  mislead  as  a  meta- 
"phor."     But,  in  truth,  the  word  "trustee" 
ought  not  to  be  used,  at  least  in  the  sense 
which  is  ordinarily    attributed  to  it,  and  if 
used   in   any  other,   it  proves   nothing.    A 
widow  is  not  a  trustee.     She  has  the  usufruct 
as  well  as  the  property  in  the  thing  inherited 
from  her  husband.     Thus  Vyasa,  as  quoted 
in    the  judgment,  says :   "  For  women  the 
"  property  of  their  husbands  is  intended  only 
"  for  use  ;  let  them  not  make  waste  of  it  on 
**  any  account. "     And  the  text  of  Catayana 
also  quoted   is :   ''  Let  the  childless  widow 
"  keeping  unsullied  the  bed  of  her  lord,  and 
**  abiding  with  her  venerable  protector,  enjoy 
''  with   moderatio  n   the   property   after   his 
*'  death. " 

It  is  true  that  Sir  William  Macnaghten,  in 
his  Principles  of  Hindoo  Law  20,  speaking 
of  the  estate  to  which  a  widow  succeeds, 
says  :  "  She  can  be  considered  in  no  other 
"  light  than  as  a  holder  in  trust  for  certain 
"  uses ; "  but  he  goes  on  to  say  that  should  she 
make  waste,  they  who  have  the  reversionary 

interest  have  clearly  a  right  to  restrain  her 
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from  so  doing,  not  that,  by  making  waste,  she 
forfeits  her  estate. 

It  is  then  remarked  that  '^  it  should  not 
"  be  supposed  that  these  provisions  were 
"  intended  by  their  framers  as  mere  moral 
"  precepts  which  the  widow  is  at  liberty  to 
"obey  or  disobey  at  her  pleasure;  on  the 
"  contrary,  the  utmost  precaution  is  taken  by 
"  them  to  secure  their  strict  enforcement." 
But,  as  there  is  no  text  that  if  she  disobeys 
she  shall  lose  her  property,  it  may  be  infer- 
red that  it  was  not  intended  she  should. 
Texts  are  then  cited  to  show  that,  in  the 
disposal  of  her  property  and  care  of  her 
person,  a  childless  widow  is  subject  to  the 
control  of  her  husband's  family,  and  the 
widow's  estate  is  compared  with  that  of  a 
male  heir  under  the  Hindoo  law.  In  both 
cases  the  spiritual  welfare  of  the  deceased 
proprietor  is  the  only  test  resorted  to  for 
determining  the  right  of  succession,  and  it  is 
remarked  that  no  effective  restriction  what- 
ever is  put  upon  the  right  of  enjoyment  of 
the  male  heir ;  that  the  reason  for  ih4s  dis- 
tinction between  male  and  female  heirs  is 
that  women  are  incapacitated  from  perform- 
ing the  ceremony  of  purvana  shrad,  which 
constitutes,  as  it  were,  the  very  corner-stone 
of  the  Hindoo  Law  of  Inheritance.  This 
applies  to  all  female  heirs ;  and  we  are  asked, 
in  the  absence  of  any  positive  text,  to  make 
a  distinction  between  the  widow  and  other 
female  heirs,  and  to  declare  that  she  is  to 
forfeit  her  estate  if  she  fails  to  perform  her 
duties,  whilst  they  do  not.  But  it  has  not 
been  attempted  to  be  shown  that  there  is 
more  reason  for  the  widow  to  forfeit  the 
estate  on  account  of  unchastity,  and  because 
her  acts  are  thenceforward  inefficacious  for 
the  repose  of.  her  husband's  soul,  than  for  an 
unmarried  daughter  to  forfeit  the  estate  upon 
the  death  of  a  childless  husband,  with  whom, 
after  her  father's  death,  she  may  have  inter- 
married, and  by  whose  death,  childless,  she 
ceases  to  be  efficacious  in  bestowing  benefit 
on  her  father's  soul. 

The  widow  chaste  at  her  husband's  death 
takes  as  "  half  her  husband's  body,"  and  for 
performing  works  elfica'cious  for  his  soul. 
The  daughter  unmarried  at  her  father's 
death  takes,  because  she  is  *'  as  it  were  him- 
self," Dayabhaga,  ch.  xi.,  s.  2,  v.  i,  and 
because  she  is,  equally  with  the  son,  *'  a 
cause  of  perpetuating  the  race,"  and,  v.  7, 
"  confers  benefit  on  her  father  by  means  of  her 
son."  It  is  clear  from  v.  30  that  the  issue- 
less widowed  daughter,  in  whom  as  a  spinster 
the  estate  had  vested,  would  retain  it  until 
ber  death,  although    after    her  hasband'3 


death  she  would  be  wholly  inefficactcras  tt 
confer  the  benefits  for  which  she  had  bees 
selected  to  take.  If  it  be  said  that  she  nuf 
still  continue  of  herself  to  perform  certais 
acts  efficacious  for  her  father's  soul,  the 
answer  is  that  those  qualities  are  not  tbe 
qualifications  or  conditions  for  her  seiectios 
to  take. the  estate.  Had  she  been  a  childksl' 
widow  at  her  father's  death,  she  would  haw 
been  passed  over,  notwithstanding  the  posses* 
sion  of  such  qualities.  The  reason  for  her 
taking  the  estate  is,  not  the  efficacy  of  kf 
own  acts,  but  the  efficacv  of  the  acts  to ' 
wrought  through  her  son.  It  is  that' 
observed  in  the  judgment  that,  if  we  were 
guide  ourselves  solely  and  exclusively  by 
texts  in  the  Mitakshara  and  Dayabkaga, 
would  have  been  extremely  difficult  to  coi 
to  any  satisfactory  solution  of  the  questioo 
way  or.  the  other.  In  fact,  as  is  said  bf 
Judicial  Committee  of  the  Privy  Coancil 
the  texts  in  the  Mitakshara,  thev  are 
silent  as  to  the  disabilities  of  the  woma&i 
the  nature  of  the  interest  which  she  tikii 
her  husband's  estate.  If  the  doctrine 
tended  for  has  been  received,  it  mast 
been  originated  by  later  commentatca 
pass  over  the  remarks  upon  the  Full 
decision  ;  but  I  think  it  would  be  very 
cult  to  reconcile  it  with  what  we  are 
asked  to  declare  to  be  the  law.  It  has 
so  generally  acted  upon  that  we  mast 
sider  the  decision  to  be  the  settled  law, 
the  contrary  is  declared  by  a  higher  tri 
The  judgment  thtfn  says :  "  Such  then 
"  the  nature  of  the  estate  inherited  bf. 
"  Hindoo  widow,  every  act  done  by  her» 
**  effect  of  which  is  to  incapacitate  her 
"  using  that  estate  for  the  only  purpose 
'*  which  she  is  entitled  to  use  \x^  operates 
"  cause  of  forfeiture ;  "  and  after  citing 
which  show  "  that  an  unchaste  woman  not 
'*  causes  *  the  loss  of  her  husband's  soal.* 
"  she  is  totally  incompetent  to  redeem  it 
**  wards,  inasmuch  as  every  act  done  bf 
**  subsequent  to  the  loss  of  her  chastity  mt 
"  necessarily  destitute  of  all  religious 
**  whatever,''  it  says,  **  as  hilf  the  h 
"  her  deceased  husband,  she  took  itasa 
"  for  the  benefit  of  his  soul ;  but,  if  sbeffi 
"  longer  in  a  position  to  fulfil  her  d 
"  such  trustee,  the  trust-property  most" 
"  taken  away  from  her  a«  a  matter  of  con 
I  will  consider  tht^e  two  propoa 
separately.  The  first  assumes  that  the 
tinumce  of  the  estate  in  the  widow  is 
ditional  upon  her  using  it  for  the  i 
purpose,  otherwise  the  incapacity 
not  cause  ^  forfeiture ;  for  it  is  not  said 
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Uie  forfeiture  is  to  be  considered  as  a  punish- 
nent.  And  no  text  has  been  produced  to 
show  that  it  can  be  regarded  in  that  light. 
Bat  whether  the  estate  is  a  conditional  one 
\%  the  question  we  have  to  determine  ;  and 
'%  IS  admitted  that  the  texts  under  which  the 
indow  takes  the  estate  are  silent  as  to  her 
Usabilities,  or  the  nature  of  the  interest 
jpbicb  she  takes.  In  the  Mitakshara,  ch.  ii., 
}m  i»  V.  6,  the  following  texts  are  given  : 
I^Tbe  widow  of  a  childless  man  keeping 
f  ttDSuIlied  her  husband's  bed,  and  per- 
^Hevering  in  religious  observances,  shall 
*  present  his  funeral  oblation,  and  obtain  (his) 
hcpadre share*' — BridhaMenu.  "Thewealih^of 
ij'mwho  leaves  no  male  issue  goes  to  bis  wife; 
failure  of  her,  it  devolves  on  daughters  ; 
there  be  none,  it  belongs  to  the  father ; 
be  be  dead,  it  appertains  to  the  mother" — 
ha  Vishnu.  '*  Let  the  widow  succeed  to. 
husband's  wealth,  provided  she  be 
aste ;  and  in  default  of  her,  the  daughter 
«nts  if  unmarried  " — Catayana.  Chastity 
ared  to  be  the  condition  of  her  taking 
estate  ;  but  there  is  no  condition  declared 
her  keeping  it. 

he   second   proposition    uses   the    word 

and  asserts  that,  if  a  trustee  is  not  in 

ition  to  fulfil  his  duties,  the  trust-property 

be  taken  from  him  as  a  matter  of  course. 

s  is  intended  as  a  proposition  of  Hindoo 

no  authority  is  cited  in  support  of  it, 

I  am  not  aware  of  any.     As  a  doctrine  of 

of  Equity  in  England,  it  is  not  correct. 

remedies  for  a  breach  of  trust  are  stated 

a    work    of   high   authority,   Lewin   on 

.  ch.  xxvii. :  Bur  the  taking  away  the  trust 

rty  is  not  among  them' ;  and  it  has  been 

d  necessary  to  provide  for  the  disability 

trustee  by  infancy  or  lunacy  by  Acts  of 

nxent.     There  appears  to  me  to  be  a 

y  in  the  proposition.     The  possession  of 

^  trust-property   is   not    essential    to   the 

mance   of  the   duties.     If  the  widow 

officient  property  of  her  own  to  maintain 

If,  she  might  alienate  the  whole  of  her 

d's    property   for  her   life,    and   still 

tn  ail  her  duties  for  the  benefit  of  her 

d's  soul.     In  fact,  there  is  no  trust 

d  to  the  property.     It  is  a  personal 

tion  on  the  widow,  and  the  proposition 

is,  that  if  she  does  not  fulfil  it,  she 

be  deprived  of  her  estate.     We  must 

hetherthat  is  a  received  doctrine  in  the 

al  School  of  Hindoo  law.     It  is  then 

that  the  conclusion,  that  the  estate  must 

ea  away  from  her  as  a  matter  of  course, 

wanting    an    express    authority   to 

it;  and  texts  are  cited  which  show 

Vol,  XIX. 


that  it  is  only  a  chaste  widow  who  is  com- 
petent to  perform  the  religious  and  other 
acts  conducive  to  the  spiritual  welfare  of  her 
husband.  Also  a  text  of  Vyasa  is  cited,  which 
says  :  *'  After  the  death  of  her  husband,  \tt 
**  the  virtuous  widow  observe  strictly  the  duty 
''  of  continence  ;  and  let  her  daily,  after  the 
**  purification  of  the  bath,  present  Water  from 
''  the  joined  palms  of  her  hands  to  the  manes 
"  of  her  husband,"  and  enumerates  other  du-» 
ties.  "It  is  clear,"  says  the  judgment,  "that, 
"  according  to  the' author  of  the  Dayabhaga, 
*■  there  are  two  reasons  for  allowing  the  widow 
"  to  succeed  to  the  estate  of  her  deceased  hus- 
"  band,  namely,  yfrj/,  because  she  can  rescue 
"  him  from  hell  by  living  in  the  mode  pre- 
"  scribed  by  the  Hindoo  Shastras;  and,  jff(?;z^- 
"  ly,  because  she  might  cause  his  soul  to  fail 
"  into  a  region  of  torment  by  doing  improper 
"  acts  through  indigence."  Let  this  be  granted. 
The  reasons  for  allowing  a  person  to  succeed 
to  an  estate  are  not  necessarily  the  conditions 
upon  which  he  is  to  hold  it.  In  the  case  of 
the  male  Hindoo  heir,  it  is  admitted 
they  are  not.  And  the  description  of  the 
person  who  is  qualified  to  succeed  to  an 
estate  has  not  the  force  of  a  condition  by 
which  the  estate  will  be  defeated  if  the 
qualification  afterwards  ceases  ;  as  is  before 
shown  in  the  case  of  a  daughter  becoming 
an  issueless  widow.  The  last  text  referred  to 
is  from  Catayana  cited  in  the  Dayabhaga  : 
"  Let  the  childless  widow  preserving  unsuU 
"'  lied  the  bed  of  her  lord,  and  abiding  with 
*'  her  venerable  protector,  enjoy  with  moder- 
"  aiion  the  property  until  her  death  ;  after 
"  her  let  the  heirs  take  it."  This  may,  no 
doubt,  be  read  as  making  the  enjoyment 
conditional  on  keeping  unsullied  the  bed  of 
her  lord  ;  but  it  may  also  be  only  an  injunc- 
tion to  do  so,  as  in  the  text  of  Vyasa :  **  Let 
"  the  virtuous  widow  observe  strictly  the  duty 
•*  of  continence  ;"  and  the  way  in  which  it  is 
used  by  the  author  of  the  Dayabhaga  seems 
in  favor  of  this.  The  passage,  ch.  xi., 
s.  I,  v.  56,  begins:  "But  the  wife  miist 
"  only  enjoy  the  husband's  estate  after  his 
"  demise.  She  is  not  entitled  to  make  a  gift, 
"  mortgage,  or  sale  of  it.  Thus  Catayana  says, 
"  &c."  If  Mr.  Colebrooke  had  thought  that 
the  words  of  Bridha  Menu  and  Catayana 
were  intended  to  make  the  enjoyment  of  the 
estate  conditional,  I  think  he  would  have 
made  it  clear  in  his  translation  that  it  was 
so.  If  the  injunction  is  to  have  the  force  of 
a  condition,  and  the  violation  of  it  is  to  cause 
a  forfeiture  of  the  estate,  the  Full  Bench 
decision  cannot  be  supported;  because  the 
whole  estate  of  the  widow  would  be  forfeited 
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by  an  alienation^  and  the  heirs  would  take  it. 
I  think  this  text  cannot  be  considered  as  a 
declaration  that  the  enjoyment  of  the  estate 
is  subject  to  the  condition  of  remaining 
chaste.  The  decision  of  the  Privy  Council, 
at  p.  97  of  the  Vyavasta  Darpana,  does 
not  appear  to  me  to  give  any  support  to  the 
opposite  view.  The  next  friend  of  the  widow, 
an  infant,  sued  to  have  the  property  belong- 
ing to  her  husband.  She  had  removed  from 
the  protection  of  her  husband's  family,  but 
it  was  not  pretended  that  she  had  done  so 
for  unchaste  purposes.  The  only  question 
that  could  be  put  to  the  Pandits  was,  whether 
by  ceasing  to  reside  with  the  family  of  her 
husband,  she  forfeited  her  right  of  succession. 
They  could  put  their  opinions  upon  no  other 
ground.  If  their  answer  implies  that  the 
estate  would  be  forfeited  by  unchastity,  they 
went  beyond  the  question  put  to  them.  It 
is  certainly  settled  by  that  decision  that  one 
part  of  the  injunction  in  the  text  is  not  con- 
ditional ;  and  it  follows  from  the  form  of  it 
that  the  other  part  must  receive  the  8^me 
construction.  This  applies  also  to  the  text 
from  Bridha  Menu.  Some  authorities  current 
in  the  Bengal  School  are  then  cited.  Of 
two  of  these,  Sreekissen  Turkolunkar  and 
Rughoonunduna,  I  need  only  say  that  it  does 
not  appear  whether  they  are  speaking  of  the 
right  to  inherit  or  to  keep  the  property  after 
it  has  been  inherited.  A  wife's  right  to 
inherit  on  the  death  of  her  husband  may  be 
said  to  cease  on  her  becoming  unchaste. 
Juggemath  Turkopunchanun,  the  last  author- 
ity cited,  and  one  of  the  most  modern  of  the 
Bengal  School,  is  in  favor  of  the  doctrine 
that  the  interest  of  a  widow  is  forfeited  by 
unchastity.  Of  the  texts  which  are  then 
cited  to  prove  that  the  Hindoo  law  goes  to 
the  length  of  declaring  that  a  woman  who  is 
guilty  of  unchastity  is  liable  to  forfeit  even 
her  stridhun  or  peculiar  property,  it  may 
be  said  that,  if  they^do  not  prove  that,  they 
do  not  assist  the  argument.  And  if  they  do, 
the  forfeiture  is  declared  by  positive  texts, 
which  shows  that  they  were  thought  to  be 
necessary.  Also  some  of  these  texts  seem 
rather  to  refer  to  acts  in  the  husband's  life- 
time. As  to  the  remark  that,  as  an  unchaste 
woman  no  longer  remains  half  the  body  of 
her  husband,  her  estate  must  necessarily 
come  to  an  end,  I  think  it  may  be  said  that 
the  estate  cannot  be  considered  as  still  the 
husband's  ;  otherwise  a  son  would  not  take 
in  preference  to  the  widow.  On  the  husband's 
death,  the  estate  ceases  to  be  his.  The  being 
half  the  body  of  her  husband  is  the  reason 
why  the  widow  is  preferred  to  a  daughter. 


The  objection,  which  does  not  appear  to 
me  to  be  supported  by  authority,  and  has  no 
weight  in  my  opinion,  that,  according  to  tiie 
Hindoo  law,  an  estate  once  vested  caaoo( 
afterwards  be  divested,  is  met  in  the  jadf- 
ment  by  the  introduction  again  of  the  trust; 
but  here  it  is  said  that  the  estate  is  in  ik 
nature  of  a  trust-estate,  a  change  of  expres- 
sion which,  I  think,  indicates  some  nooK- 
tainty  in  the  minds  of  the  learned  Judges  at 
to  there  being  a  trust  attached  to  the  esttiti 
It  appears  to  me  that  this  idea  of  a  trastper* 
vades  the  whole  of  the  judgment;  and  I 
think  I  have  shown,  not  only  that  there  is 
real  trust,  but  that,  if  there  were,  forfeii 
would  not  be  the  consequence  of  it 

The  judgment  then  discusses  the  decisi 
of  Courts  of  Law  and  the  opinions  of  E 
pean  writers  on  Hindoo  law.     Tbe  nrsi 
mentioned  is  in  the  2nd  volume  of  M 
ten  on  Hindoo  Law,   p.   20.    It  is 
that  a  person  died,  leaving  a  widow  aad 
brother  of  the  half-blood,  and,  subseqtii 
to  his  death,  the  widow  violated  the  hi 
unsullied  bed  of  her  husband,  and  had  a 
by  a  paramour  of  another  class,  wisie 
brother's  conduct  was  consistent  wiA 
religion ;  and  the  question  is  put,  which 
two  is  entitled  to  succeed  to  the  pro 
the  deceased  ?     The  answer  is :  "  It  is 
*'  general  doctrine  that  the  virtuous  widofj 
"  a  man  who  dies  leaving  no  heir  down  to 
"  great-grandson  succeeds  ;  but  that  if 
"  the  death  of  her  lord,  be  faithless  ta 
"  bed,  she  has  no  right  of  succession: 
"  sequently   the  widow  in  such  case 
*•  be  excluded  by  her  husband's  half-brotl 
The  words  "  she  has  no  right  of  success 
must,  with  reference  to  the  facts  stated 
taken  to  mean  that  she  loses  or  forfeits 
estate  ;  but  it  is  open  to  the  remark  ibat 
texts  cited  do  not  directly  support  the  opi 
It  is  the  deduction  of  the  Pundit  from 
The   next   case    is   at   p.    21  of  the 
volume.     In   the    question   it  is  uncei 
whether  the  widow  had  become  a  prosl" 
and  had  violated  her  husband's  bed. 
or  after  his  death ;  and  the  answer  is : 
"  it  be  proved  that  the  widow,  in  fact,  did 
keep  her  husband's  bed  unsullied,  she 
no  title  to  his  property,  and  ought  »^ 
expelled  from  his  house."     It  is  door 
whether  this  rs  an  authority  upon  the  q^ 
tion  now  before  us.     The  next  case 
p.  112,  where  it  is  stated  that  the 
became  pregnant  after  the  death  of  her 
band,  the  fruit  of  an  adulterous  interC' 
The  answer  is :  **  A  virtuous  widow  (rf 
I  "  son  who  leaves  no  male  heir  down  to 
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!*  great-grandson  sacceeds  her  husband  ;  and 
?  if  she  violate  his  bed,  she  becomes  degraded. 
KConseqaently,  the  widow  described  has  no 
i^fight  to  her  husband's  heritage,  and  cannot 
^claim  her  maintenance,  even  though  she 
r obtained  an  agreement  for  her  subsistence 
? previously  to  her  offence."  The  texts  of 
kfyasa  and  Catayana  enjoining  that  a  widow 
tfutll  remain  chaste  are  cited  as  the  autho- 
Ikies.  It  is  to  be  observed  that  it  is  said  that 
becomes  degraded,  and  consequently  has 
ri^ht  to  her  husband's  heritage;  and  it 
Ims  to  be  considered  that  the  loss  or  for- 
tre  of  the  estate  is  caused  by  the  degra- 
ion  or  loss  of  caste.  Indeed,  it  is  possible 
it  was  assumed  in  the  other  cases  that 
)re  had  been  loss  of  caste.  In  the  case  in 
Scl,  Rep.  144,  a  widow  was  held  to 
forfeited  her  claim  to  maintenance  by 
log  with  a  paramour.  There  was  no 
lion  as  to  the  forfeiture  of  an  estate 
rited  from  her  husband,  for  there  was 
riKlopted  son.  , 

the  case  in  the.Sud.  Dew.  Ada.  Rep., 

I,p.  1891,  the  wife  had  eloped  in  the  Hfe- 

of  her  husband,  and  there  is  no  doubt 

the  right  of  succession  is  forfeited  by 

reported  in  Montriou's  Rep.  314,  the 

of  Doe  d.  Radha  Monee  Raur  v.  Nil 

\t  Doss*  is  an  express  decision  by  four 

53  of  the  Supreme  Court  that  a  Hindoo 

forfeits   her  right  to  her  husband's 

by  incontinence  after  her  husband's 

I.  The  report  is  very  brief,  and  appears  to 

been  taken  from  the  notes  of  Chambers, 

It  was  decided  in  17Q2,  and  is  men- 

in  the  note  to  Doe  d,   Saum  Monee 

f.  Neemy  Churn  Doss,  2  Taylor  and 

300,  Mr.  Montriou's  Reports  not  having 

been  published.     The  decision  of  Sir 

rence  Peel  in  the  latter  case  seems  to  be 

led  on  the  assumption  that  the  forfeiture 

>nsequenton  loss  of  caste,  as  he  applies 

[XXI.  of  1850  to  it.     It  seems  probable 

'ihe  opinion  of  Sir  Thomas  Strange  was 

the  received  doctrine  in  the  Supreme 

Mr.    Colebrooke's    opinion,    in    2 

ige272,is,  no  doubt,  open  to  the  remark 

in  the  referring  judgment,  that  it  was 

in  a  case  which  originated  in  Trichino- 

;  nor  does  it  appear  that  it  was  given 

any  reference  to  the  authorities  current 

Bengal  School.     But  the  case  in    2 

laghten  112   is  a  Bengal  case  and  the 

ion  there  agrees  with  Colebrooke's. 

*  Montriou's  Hindoo  Law  Cases  314* 


Elberling  Ji  and  75  and  West  and  Buhler 
99  are  cited  as  supporting  the  opinion  of 
the  referring  Judges.  Elberling,  at  p.  73, 
says :  **  The  enjoyment  of  the  property  is 
"  given  her  (the  widow)  upon  two  conditions  : 
"  I,  that  she  remains  chaste;  2,  that  she  does 
"  not  make  waste ; "  and  at  p.  75  :  "  A  widow 
''  is  to  reside  in  her  husband's  family,  yet  as 
'*  she  forfeits  her  right  to  the  property  only 
"  by  not  remaining  chaste,  or  by  making 
**  waste,  the  mere  residing  with  her  own 
'^  family  cannot  cause  a  forfeiture  of  her 
**  right  to  the  enjoyment  of  the  property,  if 
'*  it  be  not  done  for  unchaste  purposes." 
And  he  cites  the  text  of  Catayana :  "  Let 
the  childless  widow,  &c."  If  Elberling  be 
correct  that  the  enjoyment  of  the  property 
is  condiiional,  it  must  be  forfeited,  as  well  by 
the  breach  of  one  condition  as  of  the  other ; 
and  upon  an  act  of  waste  the  estate  of  the 
widow  would  be  determined,  and  the  property 
would  pass  to  the  heirs  of  the  husband. 
This,  I  believe,  has  never  been  held  to  be  the 
law.  In  West  and  Buhler  99,  it  is  said  that 
a  widow,  having  married  herself  to  another 
husband  by  the  "  pstt"  ceremony,  had  forfeit- 
ed her  right  of  heirship ;  but  at  p.  399  the 
question  is  put:  *'A  woman  of  the  Dorik 
"  caste,  having  lost  her  husband,  became  the 
''  mistress  of  a  mm  of .  (another)  Soodra 
''  caste,  and  had  a  daughter  by  him.  .Can 
*'  she  claim  to  be  the  heir  of  her  husband  ? " 
The  answer  is :  "A  woman  who  was  chaste 
"  at  the  death  of  her  husband  becomes  his 
"  heir." 

The  "  remark"  by  the  authors  upon  this 
is :  "  According  to  Strange,  Elberling's  Hin- 
'*  doo  Law,  adultery  divests  the  right  of  a 
''  widow  to  inherit  after  it  has  vested.  On  the 
''  other  hand,  the  Shastri's  opinion  seems  to  be 
"  supported  by  the  Viramitradaya,  where  it  is 
*'  said,  f.  221,  p.  2, 1.  8 :  '  And  these  persons 
*'  (those  disabled  to  inherit)  receive  no  share 
"  only  in  case  the  fault  was  committed  or 
''  contracted  before  the  division  of  the  estate. 
"  But,  after  the  division  has  been  made,  a 
"resumption  of  the  divided  property  does 
*'  not  take  place,  because  there  is  no  authority 
"  (enjoining  such  a  proceeding).' "  And, 
noticing  the  opinion  of  Colebrooke,  they  say 
the  authorities  quoted  by  him  do  not  support 
the  view  that  any  forfeiture  of  property 
necessarily  attends  expulsion  from  caste.  In 
the  next  page  there  is  an  opinion  that  ''  a 
"  widow  who  re-marries  cannot  be  considered 
'*  a  faithful  wife.  She  cannot,  therefore,  claim 
"  the  property  of  her  first  husband."  It  is 
difficult  to  reconcile  these  opinions.  Another 
authority  cited  in  the  argument  before  us  for 
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the  respondent  is  Colebrooke's  Digest,  b.  v., 
ch.  ix.,  V.  484,  which,  read  with  the  previous 
verso,  says  that  a  woman  who  takes  delight 
in  being  faithless  to  the  bed  of  her  husband 
is  held  unworthy  of  property  which  has  been 
promised  to  her  by  him  as  her  exclusive  pro- 
perty;  and  it  w«as  argued  th:U  J  fortiori  she 
would  be  of  property  inherited  from  her  hus- 
band. There  is  a  material  difference  between 
the  two  cases.  Allowing  that  the  word 
translated  *  wife  'means  also  *  widow,'  the  not 
giving  that  which  has  been  only  promised 
is  different  from  taking  away  what  the  widow 
has  actually  succeeded  to  by  virtue  of  the 
law  of  succession,  and  is  in  the  enjoyment  of. 
Mr.  Burnell's  translation  from  the  Vyavahara 
Cunda  of  the  Madhavaya,  p.  31",  was  cited. 
The  passage  appears  to  refer  to  the  succes- 
sion of  the  wife  on  her  husband's  death, 
and  not  to  her  subsequent  enjoyment.  The 
judgment  of  the  Privy  Council  in  Kasheenalh 
JJysack  ».  Horosoonderee  Dossee,  Vyavasta 
Darpana97,  was  relied  upon  as  showing  that 
the  decision  in  Montriou's  Reports  was  con- 
sidered as  law ;  but  the  question  of  forfeiture 
by  unchastity  did  not,  as  I  have  already 
remarked,  arise  in  the  case ;  and  it  was  suQi- 
cient  for  the  Judicial  Committee  to  say  that 
the  widow  did  not  forfeit  her  right  of  succes- 
sion by  removing  from  the  brothers  of  her 
late  hpsband. 

In  a  case  in  IV.  Bom.  H.  C.  Rep.,  A.  C.  J., 
25,  also  cited,  the  Court  held  that,  if  the 
inheritance  be  once  vested  in  the  widow,  it  is 
not,  by  Hindoo  law,  liable  to  be  divested, 
unless  her  subsequent  incontinence  be  accom- 
panied by  **  loss  of  caste  unexpiated  by  pen- 
ance, and  unredeemed  by  atonement,"  citing 
I  Strange  Hin.  Law,  and  adopting  the  words 
in  p  136,  and  referring  to  Mr.  Sutherland's 
opinion,  Vol.  II.  269,  that  the  degradation 
is  the  cause  of  exclusion  from  inheritance. 
Itwas  argued  that,  as  maintenance  is  forfeited, 
the  estate  of  the  widow  should  be  also.  But 
the  text  of  Nareda  is  :  "  Let  the  brothers 
"  allow  maintenance  to  his(deceascd's)women 
•*  for  life,  provided  these  preserve  unsullied 
"  the  bed  of  their  lord  ;  but,  if  they  behave 
"  otherwise,  the  brethren  may  resume  that 
''allowance" — Vyavasta  Darpana  29.  And 
in  Mr.  Burnell's  work,  p.  30,  a  text  of 
Nareda  is  given  :  "  If  any  one  among  bro- 
*'  ihers  dies  or  renounces  worldly  affairs 
**  {i.  e.y  becomes  a  religious  mendicant),  and 
'*  leaves  no  issue,  the  rest  may  share  his  pro- 
"  perty,  except  the  stridhun,  and  let  them 
**  support  his  wives  as  long  as  they  live  if 
''they  preserve  undefiled  the  bed  of  their 
" Jiasband ;  but  from  others  they  may  resume 


'*  it  (the  stridhun)."  Thus  we  have,  in  this 
case,  an  express  text  authorizing  the  resa.iip- 
tion.  The  absence  of  any  text  authonan^ 
the  heirs  of  the  husband  to  resume  the  estate 
after  the  widow  had  succeeded  to  her  deceased 
husband's  property  is  relied  upon  as  shov- 
ing that  it  cannot  be  divested.  And  thit 
argument  is  strengthened  by  the  fact  that  ia 
another  case  there  is  an  express  text. 

Besides,  the  argument  drawn  from  tb?9e 
texts   is  founded  on  an  alleged,  but  false, 
analogy    between   a   widow's   estate  and  a 
widow's   maintenance.     In  the  former  case 
the    estate    is     given    to    her    by   express 
words,  and  is  nowhere  expressly  taken  away, 
and  whilst  hers,  it  is  independent  of  other 
ownership,  her  enjoyment  being  only,  accord* 
ing  to  the  texts,   subject  to  the  advice 
control   of   her  male  relatives.     Bat  mail- 
tenance  is  not  so  much  a  right  in  the 
of   another,  as  a  duty  of  that  other  to 
performed  towards  all  those  who,  but  for 
intermediate  existence  of  him<;elf,  mi$tfat 
entitled  to  the  estate.     **  Let  them  allow 
maintenance"  assigns  a   duty  to  the 
rather  than  a  rii^ht  to  the  widow,  altboqk 
such  duty  may  be  enforceable  by  a  wito 
who   is   without    reproach.     Moreover, 
verses,  Mitakshara,  ch.  ii..  s,  i,  v.  37,  tsi 
Mayukha,  ch.  iv.,  s.  8,  v.  2,  would  sccm» 
show   that   even   the  incontinent  widow 
one,  who  has  actually  possessed  the  estate, 
entitled  to  maintenance  for  her  life. 

It  was  argued  that  in  the  Benares  Sc' 
properly   inherited  by   a   woman  from 
husband   is    classed    among    stridhun, 
therefore    these    texts    would   apply  lo 
And  that  it  is  the  same  in  the  Mit&ila  Scb 
Whether  this  be  so  according  to  the  Milifc 
shara  is  at  least  doubtful.     The  contra^ 
been  held  by  the  High  Courts  both  at  Mad 
and    Bombay,    2    Mad.    291-2  ;    Bom. 
C.  Rep.    14  ;    and  apparently  in  the  P 
Council  also,  1 1   Moore's  I.  A.  487.     It 
certainly  not  so  in  the  Bengal   School,  b] 
the  law   r>f  which  we  are  to  be  governed 
this  case."     I  think  I  have  now  noticed 
the  arguments  and  authorities  produced  oft 
the   part  of   the  respondents,  and  most  rf 
those  for  the   appellant,   the   argument  t< 
whom  was  rested  mainly  upon  the  absen 
of   any   text   that   the   estate   of  the  wido* 
should  be  divested  if  she  became  unchasK. 
And  also  upon  this,  that,  although  by  liij 
Hindoo    law   there   are    various    causes 
exclusion    from    inheritance      (DayabbafV 
ch.  v.)  when  the  estate  is  once  vested,  it  ^ 
not  forfeited   by  the  subsequent  cxistea^ 
of   any  of   them.     In  a  caso  in  the  & 
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D.  A.  Rep.  for  1854,  p.  244,  it  was 
bekl  that  a  person,  who  has  once  suc- 
ceeded to  property,  is  not  to  be  dis- 
Ipossessed  of  it  if  he  subsequently  becomes 
lasane.  It  was  urged  by  the  respondent's 
pkftder  that  there  being  no  positive  text 
governing  the  case,  we  must  look  to  the  prin- 
tiples  of  the  law  to  guide  us  in  determining 
kt  ^nd  that  the  five  texts  afforded  ample 
feabgy,  quoting  the  words  of  the  Judicial 
Ck>mroittee  in  9  Moore's  I.  A.  608.  There 
fee  question  was  how  the  property  descended, 
ibd  it  was  absolutely  necessary  to  determine 
k*  Here  the  estate  is  by  positive  texis 
itsted  in  the  widow,  and  there  is'  no 
JMKessity  to  determine  that  it  shall  be  taken 
7  from  her,  or  to  go  beyond  what  has 
n  declared'  by  the  texts  to  be  the  law. 
.-tiiink  we  are  not  at  liberty  to  declare  a 
fine,  which  is  not  shown  to  have  been 
ivcd  and  sanctioned  by  usage,  to  be  the 
,  because  it  may  seem  to  be  analogous  to 
gtfoctrine  that  has  been  received.  Giving 
il  the  effect  they  deserve  to  the  arguments 
jMBded  upon  the  sfa/us  of  women  under  the 
ihdoo  law  and  the  peculiar  character  of  a 
jhtow's  estate,  1  still  am  of  opinion  that  the 
once  inherited  is  not  forfeited  simply 
unchastity. 

therefore  answer  the  first  question  in  the 
tive,  and  it  is  unnecessary  to  answer  the 
nd. 

^acpherson^  J. — I  concur  in  the  judgment 
e  Chief  Justice. 

^dnuyex,  J, — I  concur  in  the  judgment  of 
Chief  Justice. 

^'Ainsli€j  y, — I  concur. 
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The  4th  April  1873. 
Presenl : 

le  Ilon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

:ntion— Refund  of  Excess  Payments— Act 
XXIII.  of  i86i,s.  II. 

Case  No.  'J17  of  1872. 

r«r/  Appeal  from  a  decision  passed  by 
\t      Subordinate    Judge    of    Shahabad, 

^aied  the  igtk  February*  i8'/2,  affirming 
i#  deiixion  of  the  Moonsiff  of  that  Dis- 
•^rict^  dated  the  28th  August  i8yt. 


Mothoora  Pershad  Singh  and  others 
C Defendants),  Appellants ^ 

versus 

Mohunt  Shumbhoo  Geer  (Plaintiff), 
Respdndent, 

Baboos    Mohesh    Chunder    Chowdhry    and 
Sreenath  Doss  for  Appellants. 

Mr,  R,  T,  Allan  and  Baboo  Kalee  Kishcn 
Sen  for  Respondent. 

A  judjiment-creditor  having^  caused  certain  property 
of  his  judsrment-dcbtor  to  ht  sold  in  execution,  the  pro- 
ceeds realized  did  not  amount  to  the  full  judg-mcnt- 
deDt.  Afterwards  the  judg-ment-debt  was  reduced  in 
appeal  t-j  a  sum  far  delow  the  amount  realized  in 
execution,  and  the  jud<;^ment«debtor  broug^ht  a  9uit  to 
recover  the  excess  moneys. 

Held,  with  reference  to  Act  XX  HI.  of  1S61,  s.  if,  that 
th*;  suit  did  not  lie,  but  that  the  Court,  which  was 
charired  with  the  execution  of  the  decree,  had  full  juris- 
diction to  determine  the  question,  and  order  a  refund. 

Phear^  J. — It  appears  in  this  case  that  the 
defendant  was  a  judgment-creditor  of  the 
present  plainiiif  in  a  former  suit,  and  in 
execution  of  his  decree,  he  caused  certain 
property  of  the  present  plaintiff  to  be  sold  ; 
a  portion  of  it  to  a  stranger  for  Rs.  100,  and 
the  remainder  to  himself  for  Rs.  350.  At 
that  time  the  consideration-money  ror  these 
sales  did  not  amount  to  the  full  judgment- 
debt.  Afterwards  this  Court,  on  appeal, 
reduced  the  judgment-debt  to  the  small  sum 
of  Rs.  20,  and  the  plaintiff  brings  the  present 
suit  to  recover  back  from  the  defendant  the 
excess  moneys,  which  he  says  the  defendant 
has  been  paid  in  execution  of  the  decree  in 
the  previous  suit  beyond  the  debt  of  Rs.  20. 

Both  the  lower  Courts  have  given  the 
plaintiff  a  decree  in  this  suit. 

It  is  objected  before  us  on  special  appeal, 
amongst  other  things,  that  this  suit  does  not 
lie,  and  we  think  we  must  uphold  this  objec- 
tion. 

It  seems  to  us  that,  even  apart  from  any 
legislative  enactment,  it  may  be  open  to  ques- 
tion on  the  authority  of  similar  cases  in  the 
English  Courts,  whether  any  good  cause  of 
action  at  law  is  disclosed  by  the  plaint  in  the 
present  suit.  We  understand  that  the 
plaintiff  does  not  charge  any  wrongful  con- 
duct against  the  defendant,  or  allege  that,  in 
executing  his  decree  for  a  larger  amount 
than  ultimately  turned  out  to  be  due,  he  was 
in  any  way  actuated  by  malicious  or  wrong 
motives.  The  plaintiff  simplj^  seeks  to 
recover  back  from  the  defendant  the  money 
that  the  latter  has  overpaid  himself  by  means 
of  a  regular  process  of  execution,  no  step  of 
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which  is  alleged  to  have  been  otherwise 
wrongful  than  that  the  decree  executed 
thereby  was  afterwards  diminished  in  regard 
to  the  amount  awarded. 

We  think  it  is  quite  certain — placed  as  we 
may  say  by  decisions  of  this  Court  beyond 
doubt — that,  under  circumstances  such  as 
those  disclosed  in  this  plaint,  the  Court 
which  was  charged  with  the  execution  of  the 
decree  in  the  former  suit  had  full  power,  and 
it  was  its  duty  to  order  a  refund  of  the 
excess  moneys  which  the  defendant  had  put 
into  his  pocket  as  the  result  of  the  proceed- 
ings in  execution.  It  is  to  be  observed  that 
there  is  no  need  of  a  fresh  trial  properly 
speaking;  the  right  of  the  present  plaintiff 
to  recover  back  the  excess  moneys  is  apparent 
on  that  which  is  already  matter  of  record  in 
the  case. 

It  appears  to  us  that,  quite  independently 
of  any  special  legislation,  not  only  has  the 
Court,  which,  under  these  circumstances,  is 
charged  with  the  execution  of  the  decree,  as 
extensive  a  power  to  order  restitution  as  it 
would  have  in  an  original  suit  itself  to  decree 
recovery,  but  that  this  is  the  place  and 
occasion  in  which v  the  judgment-debtoi 
aggrieved  ought  to  seek  his  remedy ;  and  we 
think  that  an  order  to  refund  made  by  the 
Court  on  such  an  occasion  would  be  an  order 
for  payment  of  money  made  with  full  juris- 
diction, and,  therefore,  capable  of  being  en- 
forced under  the  provisions  of  Act  Vlll.  of 
1859.  But,  however  this  may  be,  when  we 
turn  to  the  words  of  section  11  of  Act 
XXIII.  of  1861,  we  think  the  matter  is  put 
beyond  all  doubt. 

It  seems  to  us  impossible  to  say  otherwise 
than  that  the  question  between  the  parlies 
is  a  question  relating  to  a  sum  alleged  to 
have  been  paid  in  satisfaction  of  a  decree, 
and  if  that  be  so,  the  section  goes  on  to  say 
that  all  such  questions,  and  '*  any  other 
"  questions  arising  between  the  parlies  to  the 
'*  suit  in  which  the  decree  was  passed,  and 
"  relating  to  the  execution  of  the  decree, 
"  shall  be  determined  by  order  of  the  Court 
"  executing  the  decree,  and  not  by  separate 
"  suit,  and  the  order  passed  by  the  Court 
**  shall  be  open  to  appeal." 

We  are  therefore  of  opinion  that  this  suit 
was  brought  in  respect  of  a  question  between 
the  parties  to  a  former  suit,  which,  by  the 
words  of  section  11  of  Act  XXIIL  of  1861, 
was  made  cognizable  in  the  prosecution  of 
that  former  suit,  and  not  elsewhere  or  other- 
wise.   It  follows  then  that  the  decree  of  the 


Lower  Appellate  Court  mast  be  reversed,  and 
the  plaintiff's  suit  dismissed. 

Under  the  circumstances,  each  party  will 
pay  bis  own  costs  in  all  the  Courts. 


The  5th  April  1873. 

Present: 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslic, 

Judges. 

Act  XVI.  of  z868,  s.  Z2— Pending  C«ses-Ja» 
diction  —  Execution-sale  —  IrrenkntT— Act 
VIII.  of  1859,  s.2S(S.  ^ 

Case  No.  788  of  1872. 

Special  Appeal  from  a  decision  passed  ^ 
/he  Judge  of  Tirhoot,  dated  Ike  M, 
February  i8j2,  reversing  a  decistn  4 
the  Subordinate  Judge  of  that  DMd^ 
dated  the  sth  October  iSjt. 

Gobind  Singh  and  others  (Defendaa)^ 

Appellants, 

versus 

Mohunt  Munno  Ram  Doss  (Plaintiff), 
Respondent, 

Bahoos  Unnoda  Pershad  Banerjee,  Chui 
Madhub   Ghose,   and   Kalee    Kishen 
for  Appellants. 

The  Advocate-General  and  Bahoos  Ih 
Chunder  Chowdhry,  Hem  Chi 
Banerjee,  and  Taruk  Naih  Dull 
Respondent. 

At  the  time  of  the  passing^  of  \&,  XVI.  of  i 
which  abolished  the    Courts   of  Sudder  Amecns, 
appeal  was  pending  against  the  decree  of  the 
Ameen,  whtch  resulted  in  a  Riodified  decree  afti 
executed  by  the  Sudder  M oonsiff .     Held  that,a 
the  appeal  was  pending  in  a  superior  Court,  j-etj 
proceedings  in  the  suit  were  pendin^r  in  the  oiiK' 
Court  of  trial  within  the  meaning  of  s.  i2,ai4.-« 
Sudder  Moonsiff' s  Court  was  the  only  Court  whidiM 
jurisdiction  to  execute  the  decree. 

Where  the  facts  connected  with  an  exemtioii-saleH 
far  short  of  establishing"  fraud,  and  merely  anooAM 
irregularity  resultin?  in  detriment  to  the  jucj^net^ 
debtor,  his  remedy  Ties  in  an  application  under  s.  2J 
of  Aa  y  1 1 1 .  of  1  !>59  to  set  aside  the  sale.  Shonld  aok 
application  fail,  it  is  not  open  to  him  to  resort  is.t 
regular  suit- on  the  same  ground.  f 

Phear ^  J. — The  principal  facts  of  tW 
case,  as  we  understand  it,  are  that  tbedefeirf^ 
ant  No.  I  had  obtained  a  decree  for  coatf 
against  the  preserft  plaintiff  in  a  suk  broqgv 
in  the  Sudder  Ameen's  Court.  This  decicf 
was  pot  in  execution  in  the  CooitDf  Ar] 
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[ladder  Moonsiff  of  Mozuffurpore  by  the 
I  defendant  No.  i,  and  the  defendant  No.  2 
^became  the  purchaser,  at  a  sale  held  in  that 
:|kecution,  of  the  property  which  is  the  sub- 
'-|ect  of  suit. 

The  present  plaintiff,  that  is,  the  original 
'judgment- debtor,   brings    the   present    suit 
: against  defendant  No.  i,  the  original  judg- 
ment-creditor, and   defendant    No.    2,  the 
purchaser  at  the  execution- sale,  in  order  to 
set  aside  that  sale,  and  to  recover  his  property 
g  the  double  ground  of  fraud  and  of  want 
mB  jurisdiction  in  the  Court  which  executed 
^decree  to  execute  it.     Want  of  jurisdic- 
is  sought  to  be  established  in  this  way. 
the  decree  was  passed  by  the  Sudder 
meen,  the  Judicial  Divisions  were  altered 
der  the   provisions  of  the  Bengal  Civil 
rts  Act   (XVI.    of  1868),    and  Sudder 
eens  were  abolished.    It  also  appears  that, 
etime  when  Act  XVI.  of  1868  was  pass- 
an  appeal  was  pending  against  the  decree 
the  Sudder  Ameen.     That  appeal  was 
d,  and  a  modified  decree  was  passed  on 
29th  of  May  1868,  after  the  date  of  the 
♦tting  of  the  Act. 

^  In  due  course,  if  this  Act  had  never  been 
ed,  that  decree  would  have  gone  back  to 
Sudder  Ameen's  Court  for  execution, 
the  effect  of  the  Act  was,  as  we  have 
y  said,  to    abolish    Sudder  Ameens' 
rts,  and  it  is,  somewhat  faintly  perhaps, 
^ed  before  us  that  there  was  no  Court  put 
the  place  of  the  Sudder  Ameen's  Court 
the  purpose  of    executing  the  decree, 
the  words  of  section    12   of  the  Act 
bear  on  this  point  are  these :  "Every 
nrt  under  this  Act  shall  have  the  same 
jurisdiction  over  all  proceedings  pending 
in  die  Court  for  which  it  shall  have  been 
bstitmed,.as  the  Principal  Sudder  Ameen, 
odder  Ameen,  or  Moonsiff  (as  the  case 
ay  be)  of  such  Court  would  have  had  if 
is  Act  had  not  been  passed :    provided 
every  Moonsiff  exercising  jurisdiction 
r  this  Act  within  the  local  limits  of  a 
der  Moonsiff    shall    have  jurisdiction 
r  all  proceedings  pending  in  the  Court 
the  Sudder  Ameen  immediately  before 
passing  of  this  Act.'* 
the  proceedings  in  this  suit  were  pend- 
at  the  time  of  the  passing  of  the  Act 
the  Court  of  the  Sudder  Ameen,  then  it 
Id  be  very  clear  that  the  Court  which 
id  have  jurisdiction  after  the  passing  of 
Act  to  execute  the  decree  would  have 
the  Court  of  the  Sudder  Moonsiff.     But 
said  that,  because  an  appeal  was  at  that 
pending  in  a  superior  Court,  the  pro- 


ceedings were  not  pending  in  the  Court  of 
the  Sudder  Ameen  within  the  meaning  of 
this  section. 

That  is  the  argument,  as  we  understand  it, 
which  has  been  relied  upon  by  the  respondent 
before  us ;  and  no  doubt,  if  that  argument  is 
valid,  we  are  bound  to  give  effect  to  it  to  the 
letter,  and  the  consequence  would  be  that  this 
Act  has  destroyed  the  only  Court  which 
could  execute  the  decree,  and  put  no  other  in 
its  place ;  and  we  suppose  a  like  consequence 
must  have  happened  in  a  good  many  other 
cases. 

It  seems  to  us  that  we  ought  certainly  to 
pause  before  giving  such  a  construction  to 
the  words  of  the  section  as  would  lead  to 
such  serious  consequences  as  these.  We  do 
not,  however,  think  that  we  are  obliged  to 
put  such  a  narrow  construction  on  these 
words  as  that  which  is  contended  for.  It 
seems  to  us  that,  although  it  may  be  said  that 
the  appeal  against  the  decision  of  the  Sudder 
Ameen  was  pending  in  a  superior  Court,  yet 
the  proceedings  in  the  suit  were,  within  the 
meaning  of  the  words  used  in  this  section, 
pending  in  the  original  Court  of  trial,  and 
would  be  so  until  execution  was  taken  out, 
and  the  decree  finally  satisfied.  It  is  to  that 
Court  that  the  decree,  after  it  is  disposed  of 
in  the  Appellate  Court,  must  come  back  for 
execution,  because,  in  truth,  all  the  proceed- 
ings are  there,  and  must  be  there  practically 
carried  out. 

We  must  say  that  we  have  no  real  doubt 
that  the  words  of  section  12  of  Act  XVI.  of 
1868  were  used  by  the  Legislature  with 
intention  large  enough  to  compiehend  such  a 
case  as  the  present.  Both  the  Courts  below 
have  taken  the  same  view  of  the  law  with 
regard  to  this  objection,  and  we  think  that 
they  are  right. 

If  this  be  so,  execution  was  taken  out  by 
defendant  No.  i  in  the  only  Court  which 
had  jurisdiction  to  execute  the  decree,  and' 
the  objection  made  by  the  respondent,  that 
that  Court  could  not  make  a  valid  sale,  in  my 
opinion,  falls  to  the  ground. 

The  second  ground  urged  before  us  may 
be  briefly  stated  thus : — 

The  plaintiff  maintains  that  the  execution- 
sale  was  brought  about  by  fraud  against  him, 
and  ought,  therefore,  in  equity,  to  be  held  void, 
and  set  aside. 

The  Lower  Appellate  Court  has  come  to 
the  conclusion  that  the  facts  made  out  by  the 
plaintiff  do  establish  a  case  of  substantive 
fraud  on  the  part  of  all  the  defendants.  But 
it  appears  to  us  that  the  facts,  which  the 
Lower  Appellate  Court  has  found  specifically. 
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fall  very  far  short  of  anything  of  the  kind. 
At  the  utmost  they  amount  to  irregularity  in 
the  proceedings  accompanied  by  a  conse- 
quence in  the  shape  of  a  sale  of  property  for 
a  sum  considerably  below  its  value,  and  the 
Judge  somewhat  vaguely  appears  to  say  that 
ne  is  of  opinion  that  defendant  No.  i  inten- 
tionally caused  these  irregularities  with  a 
view  to  injuring  him,  the  plaintiff.  He  stops 
short,  however,  of  finding,  as  a  fact,  that  the 
purchaser,  defendant  No.  2,  had  any  compli- 
city in  this  matter.  It  appears  to  us  that 
the  Judge  was  wrong  in  thinking  that  he 
could  set  aside  the  sale  upon  the  state  of 
things  we  have  just  mentioned.  These  facts 
amount  to  nothing  more  than  the  facts  which 
will  enable  the  Court,  on  an  application  made 
in  proper  time  under  the  provisions  of  sec- 
tion 256,  to  set  aside  the  sale  which  has  been 
held  in  execution  of  decree. 

Now  we  understand  that  an  application 
was  actually  made  in  this  case  under  section 
256,  in  which  the  plaintiff  sought  to  make 
out  these  very  facts  of  irregularity,  and  con- 
sequent detriment  to  himself,  and  that  this 
application  failed.  This  being  so,  it  seems 
to  us  that  it  was  not  open  to  the  plaintiff  to 
bring  a  regular  suit  for  the  purpose  of 
establishing  the  same  thing,  in  fact,  to  set  aside 
the  sale,  and  get  back  his  property  on  no 
other  ground  than  that  which  had  been 
already  determined  between  him  and  the 
defendants  No.  i  and  No.  2  in  a  proper  tribu- 
nal. No  doubt,  it  was  open  to  the  present 
plaintiff,  if  the  facts  were  such  as  to  justify 
him  in  taking  the  course,  to  bring  a  regular 
suit  as  he  has  done  against  the  judgment- 
creditor  defendant  and  the  purchaser-defend- 
ant upon  the  ground  that  they  had  con- 
spired together,  and  had  employed  the  proce- 
dure and  processes  of  Court  for  the  purpose 
of,  and  in  such  a  way  as  to  defraud  him,  and 
upon  that  equiiy  to  have  asked  10  have  the 
sale  set  aside,  although  it  was  strictly  a  valid 
sale  in  law.  But  he  has  not  done  this.  His 
suit  is  not  framed  for  this  purpose.  It  would 
have  been  necessary  in  such  a  suit  to  offer  to 
refund  to  the  purchasers  the  purchase-money, 
which  they  had  paid  in,  with  interest  thereon. 

Neither  has  the  plaintiff,  according  to  the 
view  of  facts  taken  by  the  Lower  Appellate 
Court,  made  out  anything  which  amounts  to 
a  fraud  of  this  sort. 

It  appears  to  us,  therefore,  on  the  whole, 
that,  on  the  facts  which  the  Lower  Appellate 
Court  has  found,  the  plaintiff  has  entirely 
failed  to  make  out  any  right  to  have  the  sale 
3et  aside  a§  against  the  present  appellants, 


and,  therefore,  his  suit  ought  to  be  dismissal 
The  decree  of  the  Lower  Appellate  Conit 
must  accordingly  be  reversed  with  costs. 


The  9th  April  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainsae, 

Judges, 


Ex-parte  Decree— Execction-sale. 
Case  No.  848  of  1872. 

Special  Appeal  from  a  decision  passed  by  ih 
Subordinate  Judge  of  Patna^  dated  Otu 
22nd  January  1872,  affirming  a  deciswu 
of  the  Additional  Moonsiff  of  thai  Distridn 
dated  the  2^th  August  iS'ji, 

Baboo  Gowree    Boyjo    Nath  Pershad  an( 
another  (Defendants),  Appellants,       , 

versus  • 

Jodha  Singh  (Plaintiff),  Respondent.      • 

Baboo     Mohesh     Chunder    Chowdhry  a^ 
Moonshee  Mahomed  Yusufiox  Appeliasl ;, 

Mr,  R.  E.  Tividale  for  Respondent. 

A  had  sued  R  and  others  for  possession  of  tvd 
zahs  with  mesne-profits,  and  obtained  a  joint  d 
asrainst  therr.  in  the  absence  of  R.     In  execmian,  A 
about  to  put  up  the  ri{vht<3i  and  interests  of  K  in  mau. 
Gorawan,  when  R  apolied  for  a  re^trial  under  Act  V'fl 
of    i^S'h   s«    JiQ-     The  petition   was  rejected,  and 
property  sold,  the  decree- holders  becominj^pun 
R  appealed,  and  the  Hij^h  Court  remanded  the  _ 
the  Judgfe,  who,  after  investigration,  set  aside  the  ex 
decree,  and  revived  the  suit,  holding*  after  re-trial  t 
had  no  interest  in  the  mouzahs  in  suit,  and  wa^  tMH 
alile  to  the  claim  of  A.    The  latter  appealed,  audi 
Hi};h  Court  decided  that  R  had  been  in  posse>«iga 
mouzah  Ju^deshpore,  and  was  liable  for  the  me^ne-fli 
fits.     R  then  brought  a  suit  for  possession  of  a  ikMii 
the  mouzah,  which  had  been  sold  in  execution; 

Hf.ld  that  the  plaintiff  could  not,  in  justice,  sei^ 
recover  this  property  from  the  defendants  withoat  i 
in^  to  pay  them  the  debt  which  he  owes  t^iem, 
which  formed  part  of  the  consideration-moaey. 

Phear,  J. — The  Subordinate  Jadge  st 
the  principal  facts  of  this  case  as  follow:- 

"  The  appellants  had  sued  the  respondt 
"and    others    for   possession    of    moazJ 
"  Ousoon  Jugdeshpore  and  Roopospore, 
"  mesne-profits  amounting  to  Rs.  icoco* 
'*  1 1,000,  and  obtained  a  joint  decree  agth 
"them  on  the  i8th  November  186410 
"  absence  of  the  respondent.     In  executii 
"  of  that  decree,   the  appellants  were  t\ 
"  to  put  up  to  sale  the  rights  and  iiitere 
"  of  the   respondent  in  mouzah  Gora^ 
"  when  the  latter  presented  a  petitioii 

b 


mi 


Civil 


Tttl  WIIXLT  UPOKTtk. 


RuUngt. 


A^t 


a  re-trial  of  the  suit  by  setting  aside  the 
tx-parie  decree  under  section  119  of  Act 
?VIII.  of  1859.  The.  petition  was  rejected 
J  by  the  Judge,  and  the  property  brought 

fto  sale,  and  purchased  by  the  appellants, 
.  decree-holders.  The  respondent  having 
f*appealed.the  High  Court  remanded  the  case, 
Kand  the  Judge,  after  investigation,  being  of 
^opinion  that  the  appellants  failed  to  estab- 
jDsh  the  service  of  the  summons  upon  the 
f  respondent  and  issue  of  the  notice  of 
l^attachment,  set  aside  the  ex- parte  decree, 
Pand  revived  the  suit  for  a  re-hearing.  On 
"^e  re-trial  it  was  held  by  the  Judge  that  the 
:q)ondent  had  no  interest  in  the  mouzahs 
suit,  and  was  not  liable  to  the  claim  of 
appellants.  The  latter  appealed,  and 
High  Court,  on  the  2nd  May  1867, 
ided  that  the  respondent  had  been  in 
session  of  Mouzah  Jugdeshoore,  and 
liable  for  the  mesne-profits  of  the 
uzah,  which,  according  to  the  plaint  of 
appellants,  amounted  to,  in  round  num- 
trs,  Rs.  2,000.  The  respondent  then 
Qghc  this  suit  in  the  Moonsiff's  Court 
possession  of  i  anna  i  dam  13  cowries 
sch  he  averred  to  be  his  share  in  mou- 
Gorawan  sold  in  execution  of  the  ex- 
it decree/' 

c  sought  to  recover  possession  of  this 

rty   on   the   ground   that  the   sale  in 

ion  of  decree  was  a  void  sale,  inasmuch 

decree  itself  had  been  set  aside  under 

provisions  of  section   119   of  the  Civil 

Mlure  Code. 

is  not  very  clear  on  the  papers  before 

'hat  was  the  date  of  the  execution-sale, 

it  must  hive  been  some  time  in   1865, 

the  present  suit  to  set  aside  the  sale, 

ih  was  effected  in  that  execution,  was 

ht  on  the  ist  November  1870.     This 

viouslymuch  more  than  12  months  after 

date  of  the  sale  which  is  sought  to  be 

ide ;  and  the  inclination  of  our  opinion 

t  the  suit  is  barred  by  reason  of  the 

ent  in  the  3rd  clause  of  the  1st  sec- 

of  Act  XIV.  of   1859.     But  it  is  not 

ately  necessary  that  we  should  express 

icial  opinion  on  this  point,  because  we 

the  suit  ought  to  fail  upon   another 

d.     There  is  nothing  in  the  case  to 

that  the  purchasers,   that  is,   the 

Hants,  had  effected  this  sale  in  fraud  of 

judgment-creditor,  other  than  the  fact 

the  summons  and  the  service  were  not 

to  have  been  dulv  effected.     And  it 

in  now  that  the  plaintiffs  in  the  pre- 

sait  are  indebted  to  the  defendants,  that 

■^e  appellants,  to  the  extent  of  Rs.  2,oco, 
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and  interest  under  the  final  decree  in  the 
former  suit.  This  sum  tHey  have  not  offered 
to  pay  to  the  defendants,  or  in  any  way  to 
take  it  into  account.  The  plaintiff  simply 
seeks  to  recover  property  which  was  sold  in 
e.xecution,  and  if  he  does  so  recover  under 
the  decisions  which  have  been  given  in  his 
favor,  the  result  will  be  that  the  defendants 
who,  on  the  facts,  have  coms  bond  fide  into 
possession  of  this  property  in  consideration 
of  the  debt  die  from  the  plaintiff  to  them, 
will  have  to  seek  a  new  execution  of  the 
decree  which  they  have  obtained  against  the 
plaintiff  in  respect  of  that  debt. 

It  seems  to  us  quite  manifest  that  they 
ought  not,  in  equity,  to  be  placed  in  such  a 
situation  as  this.  The  plaintiff  cannot  in 
justice  seek  to  recover  this  property  from 
the  defendants  without  offering  to  pay  them 
the  debt  which  he  owes  them,  and  which 
formed  part  of  the  consideration  of  their 
purchase. 

Mr.  Twidale,  at  the  hearing  of  this  appeal 
on  behalf  of  his  client,  expressed  his  readi- 
ness to  have  the  decree  of  the  Court  below 
modified  to  the  extent  of  declaring  the  right 
on  the  part  of  the  defendant  to  be  paid  this 
money  as  a  condition  precedent  to  the  plaint- 
iff's recovering  his  property.  But  we  do 
not  think  we  can  rightly  do  this  at  the  stage 
to  which  the  suit  has  reached.  An  effective 
decree  of  thit  sort  could  only  be  arrived  at 
by  way  of  a  remand  to  the  first  Court  to 
take  the  accounts ;  in  other  words,  a  remand 
to  the  first  Court  to  re-try  the  case  on  a  new 
foundation. 

It  appears  to  us  that  the  plaintiff  is  not 
entitled  to  recover  on  the  ground  on  which 
he  has  chosen  to  bring  his  suit,  and  that  we 
ought  not,  under  the  circumstances  of  the 
case,  to  go  out  of  our  way  to  help  him. 

On  the  whole,  we  are  of  opinion  that  the 
decree  of  the  Lower  Appellate  Court  should 
be  reversed,  and  the  plaintiff's  suit  dismissed 
with  costs. 


The  17th  April  1873. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Execution— Limitation— Interlocutory 
Proceedingfs. 

Case  No.  11  of  1873. 
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Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiaiing  Judge  o/Purneah,  dated 
the  26th  September  tSj2^  affirming  an 
order  of  the  Subordinate  Judge  of  thai 
District,  dated  the  ijth  May  18^2. 

Rotnanaath  Jha  and  another  (Judgment- 
debtors),  Appellants, 

versus 

Roy  Luchmeeput  Singh  Bahadoor 
(Decree-holder),  Respondent, 

Baboo  Taruck  Nath  Dull  for  Appellants. 

Baboos  Sreenath  Dass  and  Gooroo  Dass 
Banerjee  for  Respondent. 

A  decree-holder  havinn^  sold  certain  property  in 
execution,  and  purchased  it  himself,  a  bilance  still 
remained  due  to  him  under  the  decree.  Some  time  after 
a  third  party  brought  a  suit  to  establish  his  right  to  the 
property,  the  decree-holder  and  judgment-debtor  both 
being  made  parties. 

Held  that  it  was  right,  and  under  the  circumstances 
perfectly  equitable,  to  count  the  time  spent  by  the 
decree-holder  in  that  litigation  as  spent  in  bond  fide 
carrying  on  execution. 

Glover,  J. — The  point  in  this  special 
appeal  is  whether  the  decree-holder's  appli- 
cation to  execute  is  barred  by  limitation  or 
not.  The  decree  was  passed  on  the  2 1  st  of 
August  1863  for  Rs.  1,381.  Execution 
was  taken  out,  and  property  attached  under 
it,  which  property  was  sold  on  the  22nd  of 
July  1 86 1.  The  decree-holder  bought  this 
himself,  and  after  that  purchase  there  still 
remained  a  balance  due  to  him  under  the 
decree  of  Rs.  561.  Some  time,  or  about 
a  year,  after,  Karoo  Lall  brought  a  suit  in 
the  Civil  Court  to  establish  his  right  to  this 
property,  and  to  that  suit  the  decree-holder 
and  the  judgment-debtor  were  both  made 
parties.  The  decree-holder  defended  the 
suit,  very  naturally  wishing  to  retain  the 
property  which  he  had  purchased.  Karoo 
Lall,  however,  eventually  succeeded  in 
appeal  to  the  .High  Court  on  the  25th  of 
November  1869.  The  question  is  whether 
the  time  passed  in  that  litigation  is  to  count 
in  the  decree-holder's  favor  as  time  spent  in 
bond  fide  carrying  on  the  execution  of  the 
decree.  The  Courts  below  have  found  that 
it  ought  so  to  count. 

It  appears  to  us  that  these  decisions  were 
right,  and  in  any  case,  under  these  circum- 
stances, they  were  perfectly  equitable.  The 
decree-holder  in  defending  the  suit  did,  no 
doubt,  all  that  he  possibly  could  to  get  the 
benefit  of  the  sale  under  the  decree,  and  to 
further  the  proceedings  taken  in  execution ; 
if  he  had  not  made  his  appearance,  or  not 


defended  the  suit,  the  result  would  haft 
been  that  the  whole  of  the  benefit  which  he 
derived  from  the  sale  in  execution  would  hive 
been  lost  to  him,  and  in  defending  it  he  did 
all  he  could  to  uphold  the  sale. 

Three  cases*  have  been  quoted  to  as  tobi 
found  in  volumes  IV'.,  VJ.,*  and  XVL  of  the 
Weekly  Reporter,  which  lay  down  substia* 
tially  the  same  principle,  namely,  that  7hal» 
ever  litigation  is  undertaken  in  funhensce 
of  a  decree,  or  proceeding  in  execotios  d 
a  decree,  is  to  be  allowed  in  favor  ef  (he 
decree-holder  in  counting  time  to  be  lUoved 
for  execution  of  the  decree. 

Another  objection  taken  is  that,  aoderifif 
possible  circumstances,  the  decree-holda 
could  not  recover  the  monev  for  which 
property  was  sold  in  execution,  inasi 
as  the  Full  Bench  decision  laid  down  that 
such  money  can  be  recovered  unless  it 
be  proved  that  there  was  any  irregalaritv  i 
conducting  the  sale  which  is  not  alleged  i 
this  case.  This  objection  was  notukeai 
the  grounds  of  special  appeal,  and  vst  iMit 
that  we  are  right  in  declining  to  allot  S9 
be  taken  now.  The  decree-holder  vxA 
honestly  throughout  the  proceedings,  te 
made  no  unnecessary  delays,  and  be  didl| 
that  he  possibly  could  to  uphold  the 
and  further  the  execution  of  the  decree; 
the  fact  that  he  has  so  long  been  kept  oat 
his  money  is  due  to  circumstances  0 
which  he  could  have  no  possible  contn^ 

Then  again  it  is  said  that,  as  regards 
balance  of   Rs.   561,  which   remained 
after   the   sale,   that   portion  of  the 
under   any   circumstances    is   baned, 
much  as  the  decree-holder  could  have 
out  execution  for  that  amount  at  any 
and   that  he  was  not  bound  to  wait  foe 
result  of  the  litigation  in  Karoo  LaJl's 
This  is  not  so ;  the  decree-bolder  could 
take  out  execuiion  in  respect  of  these  Rs. 
until    that    suit    was    dis{>osed    of.   as 
could  not  say  what  might  eventually  be 
sum  for  which  he  would  have  to  sue 
execution.     If  he  succeeded   in  up 
the  sale,   then    of   course    Rs.    561  w 
be  the  balance  due  to  him,  and  if  he  failed, 
would  have  to  recover  the  original  amount 
Rs.    1,381    due    under    the    decree; 
moreover  it  is  impossible  to  say  that  a  d 
can  be  divided  in  this  war,  and  that  one 
of  it  can  be  said  to  be  alive,  while 

•  Shureefoonisais.  Raj  Kissen,  4  W.  R.,  Mis.R;j| 
Maharanee  Indurjeet  Koonwar  w.  HaiumAii""' 

6  W.  R.,  Mis.  R.,  76. 

Shibch under   Dass  vs.    Ram   Chunder    Poddar, 

W.  R.    29. 
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ia;t  of  the  same  decree  is  to  hz   treated  as 

[On  the  whole  of  the  circumstances,  we 
B|Dk  that  the  Judge  below  was  right  ia  his 
pecision,  and  we  therefore  affirm  it  with 
Ipsts. 


The  17th  April    1S73. 
Present : 


I. 
\\ 

Hie  Hon'ble  W.  Markby  and  E.  G.  Birch, 
|i  Judges. 

Hindoo  Widow — Adoption — Reversionary 
Heirs — Declaratory  Decree. 

Case  No.  154  of  1S72. 

fott/flr  Appeal  from  a  decision  passed  by 
tht  Judge  of  Midnapore^  dated  the  ^th 
yApril  1 8^2, 

■  Ranee  Brohmo  Moyee  (Defendant), 
Appellant, 

versus 

Rajah  Anund  Lall  Roy  (Plaintiff), 
Respondent. 

^  J.  T.  Woodroffe  and  Baboos  Bhoivanee 
Ikurn  Dutt,  Mohinee  Mohun  Roy,  and 
Xedar  Nath  Sircar  for  Appellant. 

Advocate- General    and    Baboos   Hem 
^hunder     Banerjee    and     Bama     Churn 
lanerjee  for  Respondent. 

N  L,  having-  no  sons,  and  faltinfc  out  with  his 
,  er,  adopted  the  son  of  his  dewan,  and  dying  left  as 
IHrvivors  his  wife  and  Gujendro,  the  adopted  son. 
jequenily  G  died,  and  the  widow  adopted  another 
^1  who  is  still  a  minor.  The  present  suit  is  brought 
N  L's  brother  A  L  against  the  widow  and  minor 
Jfof  the  purpose  of  having  the  adoption  declared 

jii  and  to  have  his  reversionary  right  declared. 

Icfcnce  being  had  to  the  uncertainty  of  the  law  in 

Brt  of  the  right  of  the  presumptive  next  taker  after 

imdoo  widow  toadecreesimply  decia ring  her  adop- 

luvalid,  and  to  a  recent  ruling  of  the  Privy  Council, 

^itis  discretionary  with   the  Court   to  grant  or 

■e  a  declaratory  decree,  and  to  its  being  doubtful  as 

lietncr  such  decree  would  be  binding  upon  the 

"8  who  might  eventually  succeed  on  the  death  of 
low.  as  well  as  to  the  unsatisfactory  nature  of  the 

6oce  for  the  plaintiff,  the  Court  thought  it  the  safest 

"^  to  refuse  to  make  the  declaration. 

tarkby,  J. — In  this  case  it  appears  that 

Rajah  Nund  Lall,  having  no  sons  of  his 

»i  ai  one  time  intended  to  adopt,  and  took 

ie  steps  towards  adopting,  his  brother's 

idson    Opendro    Lall,    but  afterwards, 

Telling  wiih  his  brother,  adopted  another 

ttd,  the  son  of  his  dewan,  Gujendro  Lall. 

>j»h  Nund  Lall  died,  leaving  him  surviv- 


ing his  wife,  the  defendant  Brohmo  Moyee, 
and  his  adopted  son,  Gujendro.  Gujendro 
has  since  also  died,  and  the  defendant  Brohmo 
Moyee  has  thereupon  adopted  another  son, 
Opendro  Chunder,  who  is  a  defendant  in  this 
suit,  by  the  name  of  Opendro  Lall  Roy* 
Opendro  Chunder  is  still  a  minor,  bnd  his 
mother  has  assumed  to  act  as  his  guardian  in 
this  suit,  but  whether  she  has  obtained  the 
certificate  necessary  for  that  purpose  under 
Act  XL.  of  1858  does  not  appear. 

The  present  suit  was  brought  by  Anund 
Lall,  the  brother  of  Nund  Lall,  originally 
against  Brohmo  Moyee  alone,  but  afterwards 
the  minor  was  added.  Anund  Lall  alleged 
himself  to  be  the  reversionary  heir  of  his 
brother  Nund  Lall ;  that  the  adoption  of 
Opendro  Chunder  was  made  without  authori- 
ty; and  he  asks  to  have  this  adoption 
declared  invalid,  and  to  have  his  reversionary 
right  established  in  the  property  described  in 
the  schedule.  Subsequently  he  put  in  a 
petition  stating  that  he  only  desired  to  have 
the  adoption  set  aside,  and  his  reversionary 
right  declared,  but  did  not  wish  any  inquiry 
as  to  what  the  property  was  to  which  that 
right  attached. 

It  is  admitted  that,  in  the  present  state  of 
this  family,  if  the  adoption  be  got  rid  of,  the 
present  right  of  possession  is  in  Brohmo 
Mo^ee  as  heiress  of  her  son  Gujendro  Lall, 
in  whom  the  property  had  vested  absolutely, 
and  that,  after  her  death,  the  plaintiff  Anund 
Lall,  if  then  alive,  would  take  the  property. 
But  the  estate  is  now  wholly  vested,  either 
in  Brohmo  Moyee,  or  in  Opendro  Chunder, 
according  as  the  adoption  is,  or  is  not,  invalid ; 
and  if  the  adoption  be  invalid,  the  plaintiff's 
right  of  succession  is  still  contingent  upon 
his  surviving  Brohmo  Moyee. 

That  the  plaintiff  cannot  maintain  this 
suit,  so  far  as  it  seeks  to  have  what  he  calls 
his  reversionary  right  declared,  is  clear.  If 
he  means  by  that  to  have  it  declared  that. he 
is  the  person  who  would  take  at  this  moment 
if  both  Opendro  Chunder  and  the  widow 
were  out  of  the  way,  nobody  disputes  it. 
If  what  he  means  is  to  have  it  declared  that 
he  is  the  person  who  will  ultimately  take  the 
property  after  the  death  of  the  widow,  no 
such  declaration  can  be  made,  for  that  cannot 
yet  be  known ;  and  should  the  plaintiff  die 
before  Brohmo  Moyee,  the  person  who  will 
then  fake,  if  the  present  adoption  be  void, 
will  be,  not  the  heir  of  the  plaintiff,  but 
the  heir  of  Gujendro,  whoever  that  may  be. 

The  first  question,  therefore,  is  whether 
the  presumptive  nest  taker  after  a  Hindoo 
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widow  can  sue  to  set  aside  her  invalid  adop-  { 
tton. 

That  the  presumptive  next  taker  may  sue 
to  restrain  the  widow  from  committing 
waste  may  be  considered  to  have  been  recog- 
nized by  this  Court.  It  may  also  be  that 
should  the  widow  exceed  her  powers  of  alien- 
ation, a  suit  may  be  brought  to  declare  the 
alienation  void,  except  as  against  the  widow 
herself.  1  think  the  expression  attributed 
to  me  in  the  case  reported,  5  B.  L.  R  ,  page 
518,  is  rather  too  strong  that  the  law  is  so 
•'  settled."  For,  as  I  there  point  out,  there  are 
opinions  directly  the  other  way ;  and  I  find 
that,  in  another  case,  to  which  I  do  not  there 
refer,  whilst  there  are  some  expressions  which 
lavor  the  maintenance  of  the  suit,  there  are 
certainly  other  expressions  which  lead  to  the 
opposite  conclusion  (see  the  Full  Bench  case 
reported  in  9  Weekly  Reporter  505). 

But,  even  supposing  it  to  be  the  law  that  a 
presumptive  next  taker  after  a  Hindoo  widow 
may  sue  in  the  widow's  lifetime,  not  only  to 
prevent  waste  by  her,  but  also  to  declare  her 
alienations  void  except  as  against  herself, 
still  it  does  not  follow  as  a  necessary  infer- 
ence that  he  may  sue  to  declare  her  adop- 
tion invalid.     By  alienation  the  possession 
and  control  of  the  property  pass  at  once  out 
of  the  hands  of  the  widow  to  a   stranger. 
•The  resiiltof  adoption  may  be  in  some  cases 
to  take  the  possession   and  control   of   the 
property  out  of  the  hands  of  the  widow,  and 
put  it  into  the  hands  of  another  person.     At 
present,  however,  this  has  not  happened  in 
the  case  before  us.    The  widow,  as  guardian 
of  her  infant  adopted  son,  remains  in  posses- 
sion as  before.     The  case  which  we  have  been 
referred  to  as  that  in  which  this  question  was 
settled,    is    that    reported    in    9    Weekly 
Reporter  464.     But  I  do  not  think   that  the 
observations  of  Sir  Barnes  Peacock  and  Sir 
Charles   Hobhouse  in  that  case  amount  to 
more  than  an  expression  of  inclination  of  an 
opinion.     I  do  not  think  it  is  likely  that  the 
question,  whether  this  suit  can  be  maintained, 
can  be  settled  without  determining  another 
question  referred  to  in  that  same  case,  namely, 
whether  a  decision  in  it  would  be  binding  on 
the  next  taker  after  the  death  of  the  widow, 
whoever  that  next  laker  might  be ;  or,  as  Sir 
Barnes  Peacock  puts    it :     *•  Whether    the 
*'  decree  would  be  binding  upon  the  persons 
"who  might  eventually  succeed   upon  the 
*'  death  of  the  widow  in  the  same  manner  as  a 
<*  decree  against  the  widow  is  binding  upon  the 
*'  reversionary  heirs."     But  that  question  has 
never  yet  been  finally  determined.    On  the 
oiber  band,  I  think  it  is  impossible  to  read 


the  observations  of  the  Privy  Council  ia  tbe  * 
case  reported,  19  Weekly  Reporter  133^1 
without  seeing  that  that  Court  had  not  tkft! 
formed  any  decided  opinion  as  to  the  rigbtofv 
the  presumptive  next  taker  to  a  decree  simp^i 
declaring  the  adoption  invalid. 

Even,  therefore,  if  upon  the  cvideoce  thest 
case  were  clear  for  declaring  the  adoptknil 
invalid,  I  should  desire  further  considentiatf 
before  holding  that  the  suit  would  lie. 
point,  however,  was  not  fully  argued, 
being  one  of  very  considerable  difBcatiy. 
importance,  I  do  not  wish  to  be  commend! 
as  having  now  expressed  any  opioioa  upa 
it.  I  merely  refer  to  the  state  of  the  lav 
one  of  the  grounds  for  the  conclaskxi 
which  1  ultimately  arrive. 

One   thing  seems  quite  clear,  that  It  I 
wholly  discretionary  to  make,  or  to  decF 
to  make,  the  desired  declaration.    Tbe~ 
Council   say  in  a  recent   case  (19  Wi 
Reporter,  page  139)  :    **  It  is  not  a  i 
''absolute    right    to    obtain    a    dechi 
"  decree ;  it  is  discretionary  with  the 
"  to  grant  it  or  not,  and  in  every  a$t 
'*  Court  must  exercise  a  sound  judgaeat^ 
''  to  whether  it  is  reasonable  or  not 
'*  the  circumstances  of  the  case  to  gratit 
"relief    prayed    for."     I    think   there  ir 
misprint   here.     The  context  requires 
the  last  words  of  the  sentence  should  be 
"declaration,"  not  the  *•  relief,"  prayed 
The  judgment  then  proceeds  :  **TDere  il 
'*  much  more  danger  in  India  than  httt 
"  harassing  and  vexatious  litigation  that 
"  Courts  in  India  ought  to  be  most 
**  that  mere  declaratory  suits  be  not  con 
*'  into    a  new   and   mischievous  soarce 
'•litigation." 

Now,  having  regard  to  the  only 
upon  which  the  right  to  maintain  a  s«t 
this  kind  has  ever  been  placed — 1  meaff 
danger  that  evidence  might  be  lost — it 
to  me  that  we  ought  not  to  make  a 
tion  unless   we    see  at    least    some 
ground   to  go  upon.     If  the  rights  0^ 
parlies  must  ultimately  be  settled  apon 
dence  which  is  satisfactory,  that  may  hi 
well  done  after  Brohmo  Moyec's  death 
now,  when  a  decision  can  be  given 
will  be  undoubtedly  final.     Whereas,  H 
doubtful   whether  a   decision   given  by 
would  effectually   determine  any  qo 
whatever. 

Now,  let  us  see  the  grounds  upon 
we  are  asked  to  declare  this  adoption  iwr 
The  parol  evidence  in  support  of  the  d 
direct  upon  the  point,  being  that  of  wi 
who  say  they  were  present  at  the  ex 
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against  ih^  desd    is   also  direct,    as 
s       the"    evidence    of     the     witness 
Mirio.     As  to  the  others  it  is  only 
Probably  the   witnesses    on   bjtti 
are  strong  pariizans. 
b  doubt    we  ought  to  attach  great  value 
e  opinion  of  the  District  Judge  upon 
idence  which  was  given  in  his  presence ; 
doubt  his  opinion  is  in  favor  of  the 
iff.     Bal    he  does    not   say    anything 
ectsive  upon  this,  and  I  think  he  bases 
pinion  rather  upon  some  external  con- 
lioas  which  I  will  review. 
the  first  place  he  says  that  the  witnesses 
not    of  ttie    class    one    would    expect 
Rajah  to  have   summoned  on  such  an 
ion,   and   that   he   would   rather   have 
in   his   principal  relations.     But  we 
that  he  had  quarrelled  with  his  nearest 
n^   and    I  mink  the  evidence  shows 
silher  the  pliiniiff  nor  Scroop  Narain 
the   Rajah    during  his   last  illness. 
er,   the  act,   which    the   Rajah  was 
to  perform,  was  in  direct  opposition  to 
hes  and  interests  of  his  own  relations, 
mone  of  his  relations  appear  to  have 
d   a  deed  of    gift   executed   in   the 
-year,  and  which   is  admiiteJ   to   be 
ne. 

e   District  Judge  thinks   this  deed  of 
.which  the  defendants  relied  on,  rather 
gainst  their  case.    The  deed  of  gift 
^(according  to  our  translation) :     '*  1  have 
ted  (not  *you  have  adopted,'  as  in  my 
of  the  Judge's  decision)  a  son  with 
consent;  should  it   be   necessary  in  i 
tare  to  adopt  a  son,  I  will  execute  an  I 
omoteexputtro  to  that  effect  hereafter." 
District  Judge  thinks  that  indicates  an  | 
on  only  to  execute  an  onoomotee-puttro 
Gujendro  Lall  died  in  the  Rajah's  life- 
|^«.    But  I   should  have   thought  that  in 
the  Rajah  would  adopt  another  son 
,  and  that  the  power  Ja  adopi  would 
iven  to  the  widow  to  meet  any  contin- 
that  might  arise    after   the   Rajah's 

The  District  Judge  points  out  that  there 
■clause  in  the  deed  which  directs  that  it 
lid  be  registered,  and  ttiat  notice  should 
igiven  to   the  Courts,  but  that  non-regis- 
»n  18  not  to  a£fect  its  validity.     It   does 
appear  to   me   that  this  very   strongly 
iicates   that  the  document  is  a   forgery, 
at  least  is  certain,  that  there  was  never 
auecnpt  or  intention  to  conceal  the  docu- 
L»  for  it  was  produced  within  a  few  days 
the  Rajah's  death. 
^The  district  Judge  also  makes  a  compari- 


son between  the  signatures  to  this  deed  and 
those  to  the  deed  of  gift  which  he  found  to 
be  genuine,  li  is  a  comparison  which  I 
should  hardly  venture  to  make,  but  I  agree 
with  the  District  Judge  in  thinking  that  it 
is  an  unsafe  guide ;  and  especially  so,  when 
only  two  signatures  have  been  compared. 
It  is  not  at  all  likely  that  such  persons  as  are 
interested  in  this  case  would,  in  committing 
a  forgery,  produce  signatures  which,  at-  a 
glance,  could  be  detected  as  false. 

Moreover,  the  District  Judge  hardly  gives 
sufficient  weight  to  the  delay  which  has 
taken  place.  He  says  that  this  deed  is  prin- 
cipally a  deed  of  guardianship  for  the  boy. 
I  am  inclined  to  think  it  is  a  great  deal  more. 
I  am  inclined  to  think  that  it  is  a  will  in 
Gujendro  Lall's  favor.  The  Rajah  says 
(according  to  the  Hindoo  form  addressing  his 
wife) :  "  Deducting  what  I  formerly  made 
*'  a  gift  of  to  you,  I  appoint  you  executrix 
*'  and  manager  under  this  deed  in  respect  of 
"  the  remaining  zemindaries,  talooks,  and 
'•all  the  rights  appertaining  thereto,  the 
**raalikana,  &c.,  leaving  as  heir  my  own 
*•  adopted  son,  Jogendro  Lall  Roy,  alias 
"Gujendro  Lall  Roy,  whom  I  have  been 
*'  maintaining."  This  would  seem  to  amount 
to  a  devise.  (See  the  judgment  of  Sir 
Barnes  Peacock  and  Mr.  Justice  Shumboo- 
nath  Pundit  in  the  case  reported,  i  Ind,  Jur., 
N.  S.,  page  24.)  It  also  gives  to  his  widow 
an  absolute  power  to  dispose  of  same  portion 
of  the  property  which  he  had  previously 
given  to  her;  and  upon  the  question  of 
guardianship,  the  deed  under  section  7  of 
Act  XL.  of  1858  would  be  conclusive. 

Now,  ever  since  the  death  of  the  Rajah, 
there  has  been  a  desperate  litigation  going 
on  between  the  widow  and  the.  present  plaint- 
iff, at  every  stage  of  which  this  document 
ha*  been  produced.  The  main  subjects  of 
dispute  in  this  litigation  have  been  the 
validity  of  the  adoption  of  Gujendro  Lall, 
against  whom  were  set  up  the  rival  claims 
I  of  Opendro  Lall,  and  the  right  to  the  inter- 
mediate custody  of  the  property.  Upon  both 
these  questions  this  document  would  have  an 
important  bearing.  It  \^  certainly  to  my 
mind  a  circumstance  which  requires  explana- 
tion that,  although  this  document  has  been 
produced  and  filed  on  three  several  occasions, 
and  on  one  occasion  at  any  rate,  if  not  on  all, 
formally  proved,  its  genuineness  has  not  been 
hitherto  challenged. 

1  do  not  think  it  necessary  to  say  more  to 
show  how  very  little  external  circumstances 
at  present  seem  to  strengthen  the  case  of  the 
plaintiif. 
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Under  all  these  circumstances,  1  think  the 
safest  course  to  pursue  is  to  refuse  to  make 
the  declaration  which  the  plaintiff  asks  for, 
namely,  that  the  adoption  is  invalid.  Upon 
the  construciipn  of  the  deed  I  express  no 
opinion. 

Of  course,  however  useful  this  inquiry  may 
be  on  any  future  occasion  (and  I  think  even 
in  the  result  which  we  have  come  to,  it  may 
be  of  use),  the  decision  itself  is  not  in  any 
way  conclusive. 

I  think  that  the  decree  of  the  Court  below 
should  be  set  aside,  and  that  the  suit  should 
be  dismissed  with  costs  in  both  Courts. 

Birch,  y. — I  concur  with  my  learned 
colleague  in  thinking  that,  under  the  circum- 
stances of  this  case,  we  should  refuse  to 
grant  the  declaratory  decree  prayed  for. 


The  4th  April  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Ejectment— Mortgage-bond — Redemption. 

Case  No.  73S  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya,  dated  the  30th 
December  i8*jt,  a  firming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  2gth  April  iSji. 

Baboo  Ramessur  Pershad  Narain  Singh 
(Defendant),  Appellant, 

versus 

Doolee  Chand  and  others  (Plaintiffs), 
Respondents, 

Mr,  R,  T.  Allan  for  Appellant. 
Baboo  Nil  Madhub  Sen  for  Respondents. 

In  184S  B  L  obtained  a  decree  a^^ainst  R  C  and 
R  L,  and  in  1S63,  at  a  sale  in  execution  of  that  decree, 
plaintiff*s  ancestor  purchased  the  property  now  in  dis- 
pute, and  took  possession. 

In  1661  one  K  R  sued  the  representatives  of  R  C 
on  a  mortj^agfe-bond  under  which  a  sum  of  money  was 
allesi:ed  to  nave  been  secured  upon  the  said  property, 
and  obtained  a  decree  ag:ainst  the  defendants  personally, 
which  did  not  direct  sale  of  the  mortg-ajyed  property. 
(PlaintifT's  ancestor  bought  the  property  with  the  know- 
ledge of  the  mortgfag-e.)  K  R,  in  i86s,  in  execution, 
sold  the  rig'ht,  title,  and  intcrestof  her  judg-ment-debtors 
in  the  property  to  defendants,  who  paid  Rs.  5,000  as 
consideration'money,  and  obtained  possession.  Plain- 
tiffs seek  to  eject  defendants  on  the  ground  that  the 
latter  obtained  no  title  to  the  property  by  their  pur- 
chaiie: 


HSLD  that,  so  far  as  defendant 's  money  hads:oaetfi 
pay  oflf  the  charge  which  K  R  had  on  tlieUod,to{l)[tf 
extent  were  they  entitled  to  stand  in  her  shoes  as  m 
incumbrancer;  and  that  the  suit,  as  far  as  regaidste 
land  covered  by  the  mortga<je-bond,  must  be  taken  t>  be  ^ 
a  redemption-suit,  and  the  plaintiff  ought  not  to  W 
allowed  to  recover  the  property  without  payinf  defod* 
ants  so  much  as,  on  a  proper  taking  of  accoosU^  09. 
appear  to  be  due  to  them. 

Phear,  J, — So  far  back  as  Marcb  184^ 
one  Bhekun  Lall  obtained  a  decree  a^aiii^ 
Ruttun  Chand  and  Rugh9obur,  aod.  m 
October  1863,  at  the  sale  held  in  esecutioool 
that  decree,  the  present  plaintiff's  anoe$^ 
purchased,  amongst  other  things,  the  pn)^ 
perty  which  is  now  the  subject  of  dispnl!^ 
and  obtained  possession  of  it. 

In  the  previous  year,  namely,  in  1S61, 
Mussamut  Koondun  Kooer  brought  a 
against  the  representatives  of  Ruttun 
on  a  mortgage-bond   (under  which  bond 
sum  of  upwards  of  Rs.  1,500  was  alleged 
have  been  originally  secured  upon  the 
perty   in   dispute)   seeking    to    recover 
amount  then  due  under  the  bond ;  aad 
obtained   a   decree  against   the  defeii 
personally   for  the   sum  of  Rs.  3,000 
upwards.     But  it  is  to  be  observed  tiat 
decree  did  not  direct  realization  of  the 
by  the  sale  of  the  mortgaged  property, 
will  also  add  tliat  the  ancestor  of  the  p 
plaintiff,  at  his   purchase  in   October  i 
admittedly   bought    the   property  with 
knowledge  of  the  mortgage,  and  subject ti 

Mussamut  Koondun  having  obtained 
decree   for   money   in    1862,  afterwards* 
execution   thereof,    namely,    in  April  T 
sold  the  right,  title,  and  interest  of  her  j 
ment-debtors  in  the  property  which  is 
the  subject  of  dispute  to  the  present  del 
ants.     The    defendants    paid    the    sum 
Rs.  5,cxx)  as  consideration  money  for  their 
chase,  and  obtained  quiet  possession 
property,  as  we  understand,  and  Mas 
Koondun  Kooer's  debt  was  paid  off 
the  Rs.  5,000. 

Up  to  that  time  the  present  plaintiffs 
it  seems,  been  in  possession  since  ifaed 
their  purchase  in  1863,  and  they  now 
round  on  the  present  defendants,  and 
to  eject  them  on  the  ground  that 
obtained  no  title  to  the  properly  by  the  c» 
tion-sale  at  which  they  bought  in  1868. 

It  is  not  alleged  we  believe  now,  nor 
in  either  of  the  lower  Courts,  that  the  pi 
defendant  is  anything  other  than  an  b 
purchaser,  a  stranger  to  the  original 
and  it  is  not  questioned  that  his  iaoa«f 
gone  to  pay  off  the  mortgage-debt    Bat 
i  plaintiffs  urge  that  inasmuch  at  M 
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Koondun  Kooer's  decree  did  not  affect  the 
jnd  itself,  and  inasmuch  as  they,  the  plaint- 

r,  had  purchased  the  rii^hts  and  interests 
Alussamut  Koondun  Kooer's  judgment- 
hlbtors  in  the  property  now  in  dispute 
fefarly  five  years  before  the  execulion-sale  in 
B63,  there  was  consequently  at  that  time 
irf  right  or  interest  in  this  property  remain- 
i^  in  the  judgment-debtors  which  could 
l£s  to  the  defendants  by  that  sale;  and 
appears  to  us  that  this  contention  is  just. 
^TPhe  Courts  below  have  come  to  the  like 
luston,  and  on  this  ground  alone  have 
en  the  plaintiffs  a  decree  for  possession  of 
\g^  land.  But  it  appears  to  u^  that  there 
**  'other  considerations  arising  on  the  facts 
'this  case  to  affect  the  equities  between  the 
les. 

seems  to  us  that,  under  the  circumstances 

:h   we  have  mentioned,   so  far  as  the 

dants'  money  has  gone  to  pay  off  the 

which  Koondun  Kooer  had  upon  the 

to    that    extent    the    defendants   are 

:d  to  stand  in  her  shoes  as  an  incum- 

icer. 

*iiis    case,   as  it  seems  to  us,  altogether 

Ifs  in  regard  to  the  equities  between  the 

js  from  that  class  of  cases  to  which  we 

been  referred  during  the  course  of  the 

lent,  and  in  which  the  judgment-credi- 

^|iinaself  was  purchaser  at  the  execution- 

'  which  he  had  caused  to  be  made. 

is  beyond  question  that,  up  to  the  date 

the  ineffective  execution  sale  of  1868 

place,   the  plaintiff  held  the  property 

in   dispute  subject  to  the   charge   in 

ir  of  Mussamut  Koondun  Kooer.     She 

release  the  property  from  the  charge  if 

chose,    and  so  might  any  third  person 

chose  to  pay  her  debt  with  the  intention 

raerating  the  property.     And  if  either 

lese  events  occurred,  it  would  amount  to 

[ft    to   the  plaintiff,  which    the    plaintiff 

not  claim  of  right.     He  could  not  him- 

-^t  rid  of  the  burden,  except  by  paying 

ISdebt  to  which  the  property  was  subject 

he  bought  it.     How  then  can  he  have 

juitable  right  as  against  the  defendant 

Lve  this  debt  paid  off  with  the  defendant's 

^y  against  his  will  ?  The  defendant  never 

any  intention  to  e.Konerate  the  properly  for 

platniiff's  benefit,  or  give  him  any  right 

liim  that  it  should  be  exonerated.     The 

riff  has  clearly  no  right,  as  it  seems  to 

If  ib  be  either  any  better  or  any  worse  off 

he  was  before  this  transaction  of  sale, 

Ithe  defendant  has  simply,  as  regards  him, 

the    place   of   Mussamut   Koondun 

jr. 


If  then  the  defendants  are  entitled  to 
stand  in  Mussamut  Koondun  Kooer's  shoes, 
it  follows  that  had  they  been  out  of  posses- 
sion now,  instead  of  in  possession,  they 
would  have  had  a  right  to  bring  a  suit 
against  the  present  plaintiffs  for  the  purpose 
of  enforcing  their  mortgage-lien.  As  it 
happens,  the  suit  has  been  brought  by  the 
present  plaintiffs  against  them,  and  the  posi- 
tion of  parties  is  reversed.  The  circum- 
stances, however,  as  we  have  already  said,  are 
not  such  as  ought  to  lead  us  to  attribute  any 
wrong-doing  to  the  defendants  when  they 
succeeded  in  getting  possession  of  the  pro- 
perty on  the  footing  of  the  execution-sale 
in  April  186S;  and  it  seems  to  us  that,  as 
both  parties  are  now  before  this  Court,  there 
is  no  substantial  reason  why  their  equities 
should  not  be  ascertained,  and  justice  done 
between  them  in  the  present  suit  instead 
of  first  turning  the  defendants  out,  and  then 
remitting  them  to  a  second  suit  for  the  same 
purpose. 

We  think  we  must  take  the  present  suit 
as  being,  so  far  as  concerns  the  land  which 
is  covered  by  the  mortgage-bond,  a  redemp- 
tion-suit brought  by  the  present  plaintiffs. 
We  think  that  they  ought  not  to  be  allowed 
i  to  recover  that  portion  of  the  property  wiih- 
\  out  paying  the  defendants  so  much  as,  on  a 
I  proper  taking  of  accounts,  may  appear  to  be 
due  to  him. 

In  takiilg  these  accounts,  not  only  must  it 
be  ascertained  what  is  at  the  present  time 
due  upon  the  footing  of  the  mortgage  on^he 
one  side,  but  it  must  also  be  ascertained 
what  has  been  received  by  the  defendant  in 
the  shape  of  mesne-profits  on  the  other  side, 
and  that  ought  to  be  taken  as  having  been 
received  by  way  of  interest. 

We  think  therefore  that  the  decree  of 
the  lower  Court  must  be  varied  in  this  res- 
pect. The  plaintiffs  will  recover  possession 
of  the  property  to  which  they  have  made 
out  a  title  (the  particular  form  of  the  decree 
will  be  settled  hereafter),  but  as  regards  so 
much  of  that  property  as  is  covered  by  the 
mortgage-bond,  the  decree  for  possession 
must  be  made  conditional  upon  the  payment 
by  the  plaintiffs  to  the  defendant  of  the 
balance  which  will  appear  to  be  due  to  him 
on  taking  the  accounts  just  mentioned. 

The  case  will  be  remanded  to  the  Lower 
Appellate  Court  for  the  purpose  of  taking  the 
accounts. 
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The  1 8th  April  1873. 
Present : 


The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges, 

Usufructuary  M or tgrage— Dispossess!  on— 
Profits — Mesae-profits. 

Case  No.  83i  of  1872. 

Special  Appeal  from  a   decision  passed  by 
the  Judge  of  Gya,  dated  the  2jrd  Jan- 
uary   j8y2,  reversing   a    decision    of  the 
Subordinate  Judge  of  that  District,  dated 
the  20th  July  i8yi. 

« 

Kherodhur  Lall  (Defendant),  Appellant, 

versus 
Doolee  Chund  (Plaintiffj,  Respondent. 

Mr,  R,  T.  Allan  for  Appellant. 
Baboo  Nil  Madhub  Sen  for  Respondent. 

Plaintiff  for  a  consideration  obtained  from  defendant 
a  euT'i'Peihgee  lease,  which  contained  an  undertaking 
that,  in  the  event  of  plaintiff's  possession  being  interfer- 
ed with  by  defendant  or  defendant's  previous  ticcadar, 
defendant  would  pay  back  to  plaintiff  his  money  with 
interest  and  p«-ofits.  The  I^wer  Appellate  Court,  find- 
ing that  plaintiff,  after  enjoyment  for  three  years,  had 
been  turned  out  of  possession  by  the  previous  ticcadar, 
g-ave  plaintiff  a  decree  for  the  original  money  advanc- 
ed witn  interest  and  inenneproHts  for  the  unexpired 
portion  of  the  lease  : 

Held  that  mesne-profits  should  not  have  been 
awarded. 

Phear,  J, — The  material  facts  of  this  case, 
as  I  understand  them,  are  as  follow : — 

The  plaintiff  obtained  from  the  defendant 
in  1273  a  zur-i-peshgee  lease  of  the  property, 
which  is  named  in  the  suit,  in  consideration 
of  money  advanced  to  the  defendant.  In 
that  lease  there  was  a  covenant  or  under- 
taking on  the  part  of  the  defendant  of  a 
somewhat  unusual  character ;  it  was  an  un- 
dertaking that,  in  the  event  of  the  plaintiff's 
possession  being  interfered  with  by  either  the 
defendant  or  by  one  Wazir  Singh,  who  had 
been  the  previous  ticcadar  of  the  defendant, 
the  defendant  would  pay  back  to  the  plaintiff 
his  money  with  interest  and  profits. 

I  have  stated  the  tenor  of  this  covenant 
or  undertaking  generally.  But  I  must  men- 
tion that  there  are  two  words  or  terms  in  it 
which  admit  of  some  doubt  as  to  the  proper 
construction  to  be  placed  upon  them,  namely, 
the  word  "  dakhalkari,"  which  was  used  to 
designate  possession  or  the  giving  of  pos- 
session, and  also  the  word  which  has  been 
used  in  respect  of  the  profits. 


The  first  Court  was  of  opinion  tbat  tk 
plaintiff  had  in  fact  obtained  possession  from: 
the  defendant  under  thislease,and  had  eojojejc 
the  property  accordingly  for  some  time,  aa^ 
was  also  of  opinion  that  the  covenant  of  t"^^ 
defendant  only  extended  to  the  securing 
the  plaintiff  quiet  possession  in  the 
instance ;  that  it  did  not  extend  to 
maintaining  him  in  possession  aftervai 
against  the  acts  of  Wazir  Singh;  and 
that  ground  the  first  Court  dismissed 
plaintiff's  suit. 

The  Lower  Appellate  Court  took  a  diffi 
view  of  the  word  **  dakhalkari,"  and  was 
opinion  that  the  undertaking  with  regud 
possession  which  I  have  mentioned  that 
defendant  entered  into  amounted  to  an 
dertaking  to  keep  the  plaintiff  in  qaiet 
session  of  the  premises   daring  the 
period  of  the  lease,  as  well  as  to  giving 
actual  possession  at  the  outset.     In  this 
the  Lower  Appellate  Court  finding  thai 
plaintiff,  after  he  had  been  in  enjoymcat 
the  properly  for  three  years,  had  been 
out  of  possession  by  Wazir  Singh,  iieW 
the  defendant  was  liable  upon  this  0 
and  accordingly  gave  the  plaintiff  a 
for  the  original  money  advanced  with ii 
thereon  at  the  stipulated  rate  per  cent 
with  mesne-profits  for  the  period  of  ibc 
which  remained  unexpired  at  the  time 
the  plaintiff  was  turned  out  of  possessioa. 

If  we  are  called  upon  now  10  consider 
question  as  to  the  accurate  meaning  of 
expression  "  dakhalkari,"  I  should  r 
certain  I  v  more  time  and  also  the  assi 
of  a  sworn  interpreter  of  the  Court  be 
could  give  a  judicial  decision.     Butitai 
to  me  that,  on  the  facts  found  by  both 
lower  Courts,  the  plaintiff  has  not  only 
the  security  for  the  money  which  be  adv 
to  the  defendant,  but  that  the  subject 
the  defendant  gave  to  him  as  security  haai 
back  into  the  hands  of  the  defendant  hi 
and  has  been  given  over  by  him  on 
terms  that  we  know  nothing  about  to 
man  Wazir  Singh.     If  this  is  so,  it  is  10 
perfectly  plain  that  the  plaintiff  is  eni 
to  say  to  the  defendant :  You  have  got 
the  land  which  you  gave  me  as  a  securiif 
my  money  and  the  interest,  you  must  at 
rate  re-pay  me  that  money  and  interest, 
to  the  extent  to  which  the  Lower  Appdi 
Court  has  gone  in  this  direction,  I  think 
ought  not  to  interfere  with  its  decision 
special  appeal.     I  am  more  than  dou! 
however,  whether  the  j  udgment  of  the  I 
Appellate  Court  has  not  gone  considcrablf 
excess  of  this.    The  Judge  has  decreed 
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lun  Kooer's  decree  did  not  affect  the 
itself,  and  inasmuch  as  they»  the  plaint- 
I  had  pnrchased  the  rights  and  interasts 
[ussamut  Koondun  Kooer's  judgment- 
in  the  property  now  in  dispute 
ly  five  years  before  the  execulion-sale  in 
U,  there  was  consequently  at  that  time 
[Tiuht  or  interest  in  this  property  remain - 
in  the  judgment-debtors  which  could 
to  the  defendants  by  that  sale;  and 
»rs  to  us  that  this  contention  is  just, 
le  Courts  below  have  come  to  the  like 
lusion,  and  on  this  ground  alone  have 
the  plaintiffs  a  decree  for  possession  of 
land.  But  it  appears  to  u^  that  there 
I' ether  considerations  arising  on  the  facts 
fUris  case  to  affect  the  equities  between  the 
les. 

^seems  to  us  that,  under  the  circumstances 

ph  we  have   mentioned,   so  far   as  the 

lants'  money  has  gone  to  pay  off  the 

which  Koondun  Kooer  had  upon  the 

to    that    extent    the    defendants   are 

to  stand  in  her  shoes  as  an  incum- 

lis  case,  as  it  seems  to  us,  altogether 
in  regard  to  the  equities  between  the 
;s  from  that  class  of  cases  to  which  we 
f1)cen  referred  during  the  course  of  the 
nt,  and  in  which  the  judgment-credi- 
imself  was  purchaser  at  the  execution- 
»hich  he  had  caused  to  be  mide. 
\  is  beyond  question  that,  up  to  the  date 
the  ineffective  execution  sale  of  1868 
place,  the  plaintiff  held  the  property 
in  dispute  subject  to  the  charge  in 
r  of  Mussaraut  Koondun  Kooer.  She 
release  the  property  from  the  charge  if 
chose,  and  so  might  any  third  person 
those  to  pay  her  debt  with  the  intention 
nerating  the  property.  And  if  either 
events  occurred,  it  would  amount  to 
%  to  the  plaintiff,  which  the  plaintiff 
Id  not  claim  of  right  He  could  not  him- 
fget  rid  of  the  burden,  except  by  paying 
Sicbt  to  which  the  property  was  subject 
b  he  bought  it.  How  then  can  he  have 
'equitable  right  as  against  the  defendant 
iive  this  debt  paid  off  with  the  defendant's 
acy  against  his  will  ?  The  defendant  never 
any  intention  to  exonerate  the  property  for 
plaintiff's  benefit,  or  give  him  any  right 
im  that  it  should  be  exonerated.  The 
iff  has  clearly  no  right,  as  it  seems  to 
to  be  either  any  better  or  any  worse  off 
he  was  before  this  transaction  of  sale, 
iiie defendant  has  simply,  as  regards  him, 
b  the  place  of  Mussamut  Koondun 
ider. 


If  then  the  defendants  are  entitled  to 
stand  in  Mussamut  Koondun  Kooer's  shoes, 
it  follows  that  had  they  been  out  of  posses- 
sion now,  instead  of  in  possession,  they 
would  have  had  a  right  to  bring  a  suit 
against  the  present  plaintiffs  for  the  purpose 
of  enforcing  their  mortgage- lien.  As  it 
happens,  the  suit  has  been  brought  by  the 
present  plaintiffs  against  them,  and  the  posi- 
tion of  parties  is  reversed.  The  circum- 
stances, however,  as  we  have  already  said,  are 
not  such  as  ought  to  lead  us  to  attribute  any 
wron^-doing  to  the  defendants  when  they 
succeeded  in  getting  possession  of  the  pro- 
perty on  the  footing  of  the  execution-sale 
in  April  1868;  and  it  seems  to  us  that,  as 
both  parties  are  now  before  this  Court,  there 
is  no  substantial  reason  why  their  equities 
should  not  be  ascertained,  and  justice  done 
between  them  in  the  present  suit  instead 
of  first  turning  the  defendants  out,  and  then 
remitting  them  to  a  second  suit  for  the  same 
purpose. 

We  think  we  must  take  the  present  suit 
as  being,  so  far  as  concerns  the  land  which 
is  covered  by  the  mortgage-bond,  a  redemp- 
tion-suit brought  by  the  present  plaintiffs. 
We  think  that  they  ought  not  to  be  allowed 

I  to  recover  that  portion  of  the  property  with- 
out paying  the  defendants  so  much  as,  on  a 
proper  taking  of  accounts,  may  appear  to  be 

!  due  to  him. 

I  In  takiilg  these  accounts,  not  only  must  it 
be  ascertained  what  is  at  the  present  time 
due  upon  the  footing  of  the  mortgage  on -the 
one  side,  but  it  must  also  be  ascertained 
what  has  been  received  by  the  defendant  in 
the  shape  of  mesne-profits  on  the  other  side, 
and  that  ought  to  be  taken  as  having  been 
received  by  way  of  interest. 

We  think  therefore  that  the  decree  of 
the  lower  Court  must  be  varied  in  this  res- 
pect. The  plaintiffs  will  recover  possession 
of  the  property  to  which  they  have  made 
out  a  title  (the  particular  form  of  the  decree 
will  be  settled  hereafter),  but  as  regards  so 
much  of  that  property  as  is  covered  by  the 
mortgage- bond,  the  decree  for  possession 
must  be  made  conditional  upon  the  payment 
by  the  plaintiffs  to  the  defendant  of  the 
balance  which  will  appear  to  be  due  to  him 
on  taking  the  accounts  just  mentioned. 

Tiie  case  will  be  remanded  to  the  Lower 
Appellate  Court  for  the  purpose  of  taking  the 
accounts. 
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soon  as  an  objection  was  raised  against  that 
document  in  a  previous  suit  for  damages,  a 
compromise  was  effected  between  the  defend- 
ant's predecessor  and  the  predecessor  of  the 
plaintiff.  We  do  not  find  any  proof  of  such 
compromise  on  the  record  of  this  case.  But 
it  is  unnecessary  for  us  to  make  any  further 
remarks  upon  that  question,  inasmuch  as 
the  validity  of  the  deed  of  1246  must  essen- 
tially depend  upon  the  mode  in  which  the 
property  in  suit  has  been  dealt  with  by  the 
parties. 

If  the  plaintiff  can  prove  the  possession 
of  his  predecessor  in  title,  as  well  as  his  own 
possession,  down  to  1263,  the  deed  of  1246 
must  necessarily  fall  to  the  ground.  If,  on 
the  other  hand,  the  plaintiff  fails  to  prove 
such  possession,  his  suit  must  be  dismissed 
on  the  ground  of  limitation. 

The  costs  of  this  appeal  and  of  the  Lower 
Appellate  Court  must  abide  the  ultimate 
result. 


The  1 8th  April  1873. 

Present : 

The  Hon'ble  Dwarkanath  Mittcr  and  E.  G. 

Birch,  Judges. 

Opening  a  Pathway—Criminal  Court- 
Jurisdiction. 

Case  No.  106 1  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan^  dated  the 
igih  April  i8'j2^  affirming  a  decision 
of  the  Moonsiff  of  Kotulpore^  dated  the 
6th  June  i8ji. 

Gooroo  Pershad  Roy  and  others  (Plaintiffs), 

Appellants^ 

versus 

Probhoo  Ram  Chuttopadhya  and  others 
(Defendants),  Respondents, 

Baboo  Bhowanee  Churn  Dutt  for  Appellants. 

Baboos  Romesh   Chunder  Mitter  and  Hem 
Chunder  Banerjee  for  Respondents. 

Plaintiffs  sue  alleging^  that,  when  they  commenced  to 
re-build  a  dilapidated  wall  which  stood  on  the  disputed 
ground  with  a  doorway  throusfh  it,  defendant  No.  i 
brought  a  complaint  of  wrongf  ujrestraint  against  them ; 
that  the  Deputy  Magistrate,  without  inquiring  into  the 
charge,  made  an  order  with  the  consent  of  the  complain- 
ant in  that  case  directing  him  to  open  a  path.  PlaintifFs' 
suit  is  to  have  the  pathway  closed.  The  first  Court  held 
that  it  had  no  jurisdiction  to  entertain  the  suit.  The 
Lower  Appellate  Court  concurred  with  the  Moonsiff  in 
dismissing  the  suit : 


Held  that,  as  there  was  nothing  to  shov  tbti 
road  was  a  public  thoroughfare,  or  tluit  the  order  [ 
by  the  Deputy  Magistrate  was  passed  ooders.^ 
Criminal  Procedure  Code,  the  lower  Courte  woe 
in  refusing  to  entertain  the  suit. 

Mitter^  J, — In  this  case  it  is  dear 
the  lower  Courts  were  wrong  in  refosiiii 
entertain  the  suit.  There  was  no 
passed  by  the  Deputy  Magistrate  ufider 
provisions  of  the  308th  section  of  the 
of  Criminal  Procedure.  It  appears  that 
defendant  in  this  suit. brought  a  comj 
against  a  third  person  under  seaion  341 
the  Indian  Penal  Code,  which  relates  id 
offence  of  wrongful  restraint.  The 
Magistrate,  without  inquiring  into  the  cl 
made  an  order  with  the  consent  of 
defendant  in  that  case,  directing  him  to 
a  road  three  cubits  wide.  There  was  m 
whatever  to  show  that  that  road  was  a 
thoroughfare,  or  that  the  order  passed 
Deputy  Magistrate  was  passed  under 
provisions  of  section  308.  The 
referred  to  by  the  lower  Courts  do  not 
fore  apply  to  the  present  case. 

The  case  is  accordingly  remanded 
Court  of  first  instance  for  trial  on  the 


^^ 


The  19th  April  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gl 

Judges. 

Hindoo  Widow— Leg^al  NecessitT^Shndkl 

grimage. 

Cases  Nos.  958  to  960  of  1872. 

Special  Appeals  from  a  decision  f<Dsd\ 
the  Subordinate  Judge  of  Sylhet, 
the  ist  April  i8j2^  affirming  a  in 
of  the    Moonsiff  of  Russoolpore, 
the  2jrd  January  i8ji. 

Mahomed  Ashruf  (Defendant),  Appei 

versus 

Brijessuree  Dassee  and  others  (Piaiol 

Respondents, 

Baboos  Sreenath  Dass  and  Grish  Ck 
Ghose  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

A  Hindoo  widow  may  fairly  and  properly  aliei 
moderate  portion  of  her  deceased  husband's  est 
the  purpose  of  making  a  pilgrimage  to  Gya  to  p 
his  shradh  there,  but  she  would  not  be  josti6e4  ti  < 
posing  of  tlie  entire  property  for  that  object. 

b 
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fbmr^  J, — ^These  are  cognate  appeals. 

plaintiff  is  a  purchaser  from  the  rever- 

iry  heir  one  Muddiin  Mohun,  and  in 

capacity  sues  to  recover  possession  of 

small    plots    of   land   belonging    to 

lun  Mohun's  estate,  the  widow  having 

defendant  claims  by  purchase  from  an 

inal  purchaser  from  the  widow  Huree 

J,  and  alleges  that  the  latter  sold  the  land 

purposes  which  the  Hindoo  law  allowed, 

payment  of  her  husband's  debts,  per- 

ce  of  his  shradh  at  Gya,  and  marriage 

daughter. 

Moonsiff  held  that  there  was  no  proof 
necessity  to  sell,  and  no  proof  that  the 
was  sold,  either  for  Muddun  Mohun's 
or  for  his  daughter's  marriage.     He 
to  allow  the  performance  of  the  Gya 
to  be  a  necessity  justifying  a  sale. 
Subordinate  Judge  upheld  the  order 
first  Court, 
point    taken  before   us  in  special 
is  that  the  Subordinate  Judge  did  not 
consideration  the  question  whether 
the  widow  went  to  Gya  to  perform 
insband's  sbradh,  and  whether  there  was 
Icient  necessity  according  to  Hindoo 
)x  her  selling  property  to  enable  her  to 
The  appellant  also  objected  that  the 
'dinate  Judge  had  given  no  opinion  as 
"necessity"  of  the  Gya  shradh. 
not,  I  confess,  see  much  probability 
special  appellant  gaining  anything  by 
id,  but,  at  the  same  time,  1  think  he 
a  right  to  ask   it.     The   Subordinate 
has  decided  that  there  was  no  proof  of 
tm  Mohun's  having  left  debts,  nor  that 
marriage-expenses    of    his     daughter 
cd  the  sacrifice  of  his  landed  property ; 
has  not  found  on  the  other  alleged 
lily,  viz,,  the  Gya  shradh. 
low,  according  to  Hindoo  ideas,  the  per- 
ce  of  a  deceased  husband's  shradh  at 
ould  be  a  very  proper  and  reasonable 
lity,   inasmuch    as    the    soul  of   the 
d  is  supposed  to  be  greatly  benefited 
• 

:h  a  pilgrimage  would  undoubtedly  be 

igious  purpose  supposed  to  conduce  to 

''jqiiritaal  welfare  of, her  husband  which 

give  a  widow  a  larger  power  of  disposi- 

than  she  would  ordinarily  have  [Col- 

of  Masulipatam   vs,  Caraly   Venkata 

unapa,  z  Weekly  Reporter  (P.  C.)  64]. 

*  do  not  understand  that  the  shradh  pii- 

\Q  to  Gya  can  be  put  any  higher  than 

necessary  and  meritorious  perform- 

A  widow  ought,  perhaps,  to  perform 


it,  but  she  is  not  absolutely  bound  to  do  so. 
It  is,  I  should  say,  one  of  those  ceremonies, 
for  the  due  performance  of  which  a  widow 
might  fairly  and  properly  alienate  a  moderate 
portion  of  her  late  husband's  estate,  but  that 
she  would^  not  be  justified  in  disposing  of  the 
entire  property  for  that  object.  (Vyavasta 
Darpana  63,  Volume  I.) 

The  Subordinate  Judge  must  decide 
therefore  on  the  evidence  whether  the 
defendant  has  proved  that  there  was  any  neces- 
sity for  selling  these  three  plots  of  land  for 
the  purpose  of  providing  funds  for  the  Gya 
shradh,  which  would  no  doubt  involve  the 
question  whether  Muddun  Mohun  left  other 
property  from  the  income  of  which  the  pil- 
grimage in  question  might  have  been  per- 
formed without  selling  the  landed  estate. 
My  own  impression,  after  reading"  the  Subor- 
dinate Judge's  judgment^  is  that  he  found 
that  there  was  such  an  income,  bat  the  word- 
ing is  not,  I  admit,  very  clear. 

It  has  been  said  that  the  defendant  will 
have  great  difficulty  at  this  distance  of  time 
in  proving  what  is  necessary.  No  doubt  he 
will  have  great  difficulty,  and,  so  far  as  I 
have  seen  the  evidence,  1  doubt  whether  any 
decision  on  the  point  could  be  come  to.  But 
the  defendant  is  himself  to  blame ;  it  is  clear 
from  his  written  statement  that  he  knew 
what  he  had  to  prove ;  and  if  his  witnesses  do 
not,  in  the  opinion  of  the  Subordinate  Judge, 
prove  it,  he  cannot  complain  if  the  judgment 
is  against  him. 

All  purchasers  from  a  Hindoo  widow  know 
or  ought  to  know  by  this  time  the  extreme 
risk  of  such  a  transaction,  and  if  they  choose 
to  run  it,  and  to  buy  without  consuhing  the 
next  heirs,  or  without  taking  such  further 
steps  as  would  enable  them  at  some  future 
time,  should  necessity  arise,  to  prove  that 
they  made  diligent  and  careful  inquiry  as  to 
the  existence  of  a  legal  necessity  before  buy- 
ing, they  must  take  the  consequences.  The 
defendant  here  is  rather  in  a  worse  position, 
as  he  is  a  purchaser  from  the  original  buyer. 
However,  if  he  considers  that  there  is  suffici- 
ent evidence  on  the  record  to  enable  the  Sub- 
ordinate Judge  to  decide  that  there  was  no 
income  from  Muddun  Mohun's  estate,  and 
that  the  only  way  for  the  widow  to  perform 
the  Gya  shradh  was  to  sell  the  land,  he  is 
entitled  to  ask  for  a  remand  for  the  purpose 
of  supplying  the  omission. 

If  the  Subordinate  Judge  considers  that  in 
respect  of  any  of  the  three  plots  there  is 
evidence  sufficient,  he  will  dismiss  the  plaint- 
iff's claim  so  far,  it  being,  I  consider,  a  rea- 
sonable necessity  according  to  Hindoo  law 
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thai  3  widow  should  perform  her  husband's 

Gya  stiradh  if  circumstances  render  it  practi- 
cable, and  that  she  may,  for  this  purpose, 
alienate  at  least  a  portion  of  his  estate. 

Costs  will  follow  the  result. 

Ktmp,  y. — 1  concur. 


RuUngJ. 


The  iist  April  1873. 
Present: 

The  Hon'ble  F.  I).  Kemp  and  F.  A.  Glover, 

Judges. 

Omisaion  of  parties— Fraud. 

Case  No.  1  of  1873. 

Application  for  review  of  judgment  passed 
by  ihe  Hon'ble  Justices  F.  B.  Kemp 
and  F.  A.  Glover,  on  the  lalh  December 
i8y3,  in  Regular  Appeal  No.  4s  of  tSy2. 

Brojo  Gobind  Doss,  Plaintiff  (Respondent), 
Petitioner,       • 


Chand   Ram   Doss,   Defendant  (Appellant), 
Opposite  Party. 

Mr.  y.  T.    Woodroffe  and  Baboos  Ashoolosh 

Dhur  and  Kumlakaiit  Sen  for  Petitioner. 

Mr.  M.  L.  Sandel  and  Baboo  Joy    Gobind 

Shome  for  Opposite  Party. 


Though,  under  ordin: 
■^     ■■  ■  would  not    ■ 
ary  parly 


would  supply  the  omission,  yet  in  Ihis  < 
dismissed  the  suit,  holding  (hat  plainliffh:  _ 
omitteda  party,aiidconceal<d  facU  relating  to  defend, 
ant,  and  had  unfairly  endeavoured  to  saddle  defendant 
with  the  entire  responsibility  of  the  claim. 

Glover.  J.— The  judgment  of  which  a 
review  is  now  sought  proceeded  on  one 
ground  only,  mz.,  that  Raj  Coomar  not  having 
been  made  a  party  10  the  suit,  the  plaintilT's 
case  ought  10  have  been  dismissed.  There 
were  certain  observations  made  regarding 
Ihe  way  in  which  the  Subordinite  Jvidge  had 
treated  the  evidence,  but  the  decision  of  this 
Court  was  on  the  ground  above  slated,  and 
on  this  point  only  ought  we  to  consider  the 
present  apphcation  for  review. 

It  his  been  argued  for  ihe  petiiioner  that 
if  we  consider  it  necessary  for  Raj  Coomar 
to  be  made  a  defendant  in  the  cause,  we 
ought  to  have  remanded  the  case  with  direc- 
tions to  have  it  re-tried  in  his  presence,  and 
that  at  any  rate  leave  ought  to  have  been 
given  to  the  plaintiff  10  bring  a  fresh  suit 


The  questions,  whether  we  were 
in  our  reading  of  the  plaint,  and  1 
the  phintiff  did  or  did  noi  adtnti  tbc' 
ness  oi  the  accounts,  and  what  w 
accounts  referred  to,  need  not  be 
at  least  not  in  the  present  stage  of  the 

Under  ordinary  circumstances  a  Coa 
Equity  would  imdouhledly  not  throw  0 
plaintiS's  suit  merely  because  a  oecct 
pany  had  not  been  made  a  defendant. 
would  ri\lher  supply  the  omission,  and  I 
the  cjuse  tried  in  the  presence  of  all  inttl 
cd.  The  question  is,  was  this  a  caa 
which  the  Appeal  Court  ought  to  1 
sn  acted.  "■ 

Now  we  thought,  when  the  appeal 
originally  before  us,  that  the  plaintifi  B 
Gobind  Doss  had  not  acted  f;ur1y  in 
matter,  that  he  had  intentionally  omitle^ 
concealed  facts  relating  to  the 
position  in  his  service,  and  had  ei 
to  niaiie  hira  responsible  for  a  d< 
was  not  his  alone.  And  holding 
we  could  not  consistently  have  M 
case  for  re-trial,  Raj  Coomar  beii 
party.  We  considered  it  a  just 
tor  the  disingenuousness  with 
plaintilT  had  brought  bis  suit 
it  on  the  technical  ground,  s 
point  nothing  has  been  said  by 
Counsel  for  the  petitioner  to  mA 

The  same  remarks  apply  tothei 
n])plic3lion  tor  leave  to  bringafi 
v..l^  beciiise  we  considered  ttw 
hiVi?    acied    unfairiy   in    briiigii  ^ 
iiij.v.ust  Chand  Ram  alone  that  we| 
ofkler  now  complained  of,  and 
belief  It  would  be  otcou 
to  give  permission  to  bring  a  fie^l 
if  we  had  the  power  of  doing  >0, 
perliaps  be  doubted. 

With  regard  to  the  provisions  of 
350  of  the  Code  of  Civil  Procedure, 
ii'ive  bsen  quoted  against  our  deci^an, 
'Mil\-  i.iy  ih.ii,  in  our  opinion,  the  in 
in  \vi\  Tniking  Raj  Coomar  a  defeat 
.ift'jci  the  meiiis  of  the  case  very  m 

h  mav  be  that  we  misconstrued  ibe 
iff's  conduct  in  regard  I 
the   accounts,  and  thai  ihe  accoai 
■.icri;    not   the   things    referred  to, 
■.i.uil.i     nM     benefit    tl  "'"*"" 

n  :ii.uks  on  this  part  of  lhec|«^_j 
.,ulv   to  Ihe  Subordinate  JudgftV; 
ilie  proceedings,  and  did  not  affett' 
tion  of  non-joinder  on  which  the  |i 
turned. 
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On  ihe  whole,  therefore,  we  do  not  see 
any  sufficient  ground  has  been  made  out 
)|or  interference  with  our  former  order,  and 
e   application    must    be    dismissed    with 
ts. 


\ 


The  22nd  April  1873. 
Present : 


If 

^he  Ilon'ble  Louis  S.  Jackson  and  Dwarka- 

'  naih  Milter,  Judges, 

Usnfrnctuary    Mortgras^e— Forcible  Disposses- 
.sion— Act  XIV.  of  1859,  s.  15— Onus  Probandi. 

Case  No.  665  of  1872. 

*.cial  Appeal  from  a  decision  passed  by 
r,  ihe     Officiating    Subordinate    Judge    of 

Chittagongf  dated  the  joth  December 
\\  iSyij  affirming  a  decision  of  the  Moon- 
I  tiff  of  ^utteah,  dated  the  27th  June  1871, 

Sreemutty  Pran  Kishoree  (Defendant), 

Appellant^ 

versus 

Chundee  Churn  Biswas  and  another 
(Plaintiffs),  Respondents, 

ihoo  Aukhil  Chunder  Sen  for  Appellant. 
No  one  for  Respondents. 

An  estate  was  inortga<red  with  the  stipulation  that 
interest  of  the  mortgage-debt  should  be  deducted 
It  of  the  usufruct,  and  that,  if  the  profits  fell  short,  the 
rtgagor  would  make  up  the  deficiency.     After  a  time 
mortg^agor  tendered  the  amount  of  the  principal  sum, 
forcibly  took  possession  of  the  property.    The 
gee  sued  to  recover  possession,  and  obtained  a 
ee  with  wassilat. 
\  Hbld  that  plaintiff  might  have  sued  under  Act  XIV. 
5^1859,  s.  15 ;  but  that  suing  as  he  did  the  onus  was  on 
jphn  to  produce  the  accounts,  and  show  that  something 
^^  doe  to  him  as  interest. 

Jackson^  J, — We  think  the  decisions  of 

Courts  below  in  this  case  are  erroneous. 

le  plaintiffs  held  the  property  in  dispute 

virtue    of  a  mortgage,  they   having   got 

^ssion  and  the  amount  of  interest  Rs.  13 

id  odd  annas  per  cent,  per  annum  being  sti- 

tiated  to  be  deducted  out  of  the  usufruct  of 

le  estate,  the  mortgagor  agreeing  that,  if  the 

refits  fall  short,  he  would  make  good  that 

lount.     It  seems  on   the  findings  of  the 

mrts  below  that  the  defendant  tendered  to 

plaintiffs  the  amount  of  principal  money, 

ittd  forcibly  took  possession  of  the  property 

which  the  plaintiffs  sued  to  recover  pos* 

5sion  of  it.     The  case  having  once  before 


come  up  in  appeal  before  the  District  Court, 
a  remand  took  place  for  inquiry  as  to  whether 
the  full  amount  of  interest  due  to  the  plaint- 
iffs had  been  recovered  up  to  the  date  of 
ouster.  Thereupon  it  seems  that  the  defend- 
ant was  called  upon  to  show  whether  the 
interest  had  been  paid  in  full,  and  he  having 
failed  to  do  so,  possession  was  awarded  to  the 
plaintiffs,  and  not  only  possession,  but  wassi- 
lat. Now,  the  plaintiffs  having  recovered 
the  principal  money  due  to  them,  and  having 
had  possession  of  the  properly  with  an 
assignment  of  the  usufruct  for  the  interest, 
the  defendant-mortgagor  was  entitled  to 
demand  possession  of  the  estate.  He  did  not  do 
so  in  the  regular  way,  but  took  the  law  in  his 
own  hands,  and  forcibly  dispossessed  the 
plaintiffs.  Under  these  circumstances,  if  the 
plaintiffs  thought  fit  to  sue  under  section  15, 
Act  XIV.  of  1859,  they  might  obtain  a 
decree  on  the  ground  of  having  been  deprived 
of  possession  otherwise  than  by  due  course 
of  law,  but  they  did  not  bring  any  suit  for 
that  purpose,  and  it  seems  to  us,  under  this 
state  ot  things,  that  they  were  bound  to 
produce  the  accounts  and  satisfy  the  Court 
that  something  still  remained  due  to  them 
on  account  of  interest.  The  lower  Court  has 
mistakingly  placed  the  burtden  of  proof  on 
the  defendant.  Its  decision,  therefore,  must 
be  set  aside,  and  the  case  go  back  in  order 
that  the  plaintiffs  may  have  a  reasonable 
time  to  produce  their  accounts.  Unless  they 
show  that  something  is  due  to  them  on  account 
of  interest,  their  suit  must  be  dismissed. 


The  22nd  April  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
Dwarkanath  Mitter,  Judges, 

Act  VIII.  of  1859,  s.  7— Onus  Probandi. 

Case  No.  679  of  1872. 

Special  Appeal  from  a  decision  passed  by 
ihe  Officialing  Judge  of  Moorshedabad^ 
dated  the  16th  January  1872,  modifying 
a  decision  of  the  Subordinate  Judge  of  that 
District^  dated  the  2^th  May  i8yi, 

Messrs.  C.  B.  Skinner  and  Co.  (Defendants), 

Appellants^ 

versus 

Ranee  Shama  Soonduree  (Plaintiff), 
Respondent, 

e 
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^r.  R,  T.  Allan  and  Baboo  Bhowanet 
Churn  Dutt  for  Appellants. 

Bdboos  Mohinee  Mohun  Roy  and  Sreenaih 
Doss  for  Respondent. 

Where  a  defendant  objects  under  Act  VIII.  of  1859, 
s.  7,  that  plaintiff  omitted  in  a  former  suit  to  include  the 
portion  which  he  now  claims,  and  in  respect  of  which 
tie  then  had  a  cause  of  action,  the  objection  beingc  one 
of  fact,  the  burden  of  proof  lies  with  the  objector. 

Jackson,  J. — It  appears  to  us  that  the 
decision  of  the  Lower  Appellate  Court  in  this 
case  is  correct.  The  suit  related  to  some 
chur  land  which  the  plaintiff  alleged  had 
formed  as  accretion  to  her  estate  by  the  reces- 
sion of  the  running  river.  She  alleged  that 
this  land  had  become  fit  for  cultivation,  and  she 
was  entitled  to  take  possession  of  it,  but  was 
prevented  from  doing  so  by  the  defendants 
being  beforehand  with  her,  and  having  taken 
possession  of  and  occupied  the  same.  Her 
cause  of  action,  she  alleged,  arose  in  the  year 
1266. 

The  objection  of  the  defendants  with  which 
we  have  to  deal  at  present  is  one  under  sec- 
tion 7  of  the  Code  of  Civil  Procedure. 
That  section  requires  a  plaintiff  to  include 
the  whole  of  his  claim  arising  out  of  the 
cause  of  action,  but  enables  him  to  relinquish 
a  portion  of  such  claim  with  the  view  of 
bringing  the  case  within  the  jurisdiction  of  any 
particular  Court.  It  is  then  provided  that, 
if  the  plaintiff  should  reliuquish  or  omit  to 
sue  for  any  portion  of  his  claim,  he  is 
debarred  from  afterwards  bringing  a  suit  in 
respect  of  the  portion  so  relinquished  or 
omitted. 

The  defendant's  objection  in  this  case  was 
that  the  plaintiff  had  omitted  in  the  previous 
suit  to  sue  for  the  portion  which  she  now 
claims,  and  in  respect  of  which  she  then  had  a 
cause  of  action.  It  seems  to  us  that  this  was 
objection  Qf  fact  which,  if  the  defendants 
made,  they  were  bound  to  support.  It  must 
be  supposed  that  they  made  this  allegation 
as  of  a  matter  which  was  within  their  know- 
ledge, and  which  they  were  capable  of  prov- 
ing, but  it  seems  however  that,  they  have 
omitted  to  give  any  evidence  on  the  point. 
The  plaintiff,  on  the  other  hand,  has  given 
some  evidence  to  show  that  the  land  had 
accreted  subsequent  to  the  date  of  that  suit, 
for  a  Civil  Court  Ameen  was  called,  and  he 
deposed  that  the  land  now  sued  for  had  not 
been  in  existence  at  the  time  of  his  inquiries 
in  the  previous  suit,  and  considering  the 
nature  of  chur  lands  which  are  continually  in 
course  of  formation,  it  is  quite  consistent 
with  probability    that,  after  the   lands  had 


formed  and  had  been  the  subject  of  dispnte 
between  the  plaintiff  and  the  defendants,  ober 
lands  had  formed  in  extension  of  the  former 
subject  of  dispute.  In  considering  on  xrhom 
the  burthen  of  proof  lay,  we  need  only  accei^  - 
the  test  proposed  by  Mr.  Allan,  viz.y  as  to  who 
should  fail  if  neither  party  offered  any  evi- 
dence. Now,  as  the  objection  taken  by  the 
defendants  is  one  of  fact,  it  is  clear  that.  If 
no  evidence  is  offered,  the  objection  would 
fail. 

We  may  further  observe  that  the  Judge 
was  about  to  proceed  with  the  trial  of  ihe 
case  upon  the  other  points  arising  in  it,  and, 
strictly  speaking,  this  appeal  ought  not  to  have 
been  made  till  after  the  final  decision  by 
him  of  all  those  points. 

The  special  appeal  is  dismissed  with  c(^ts«  \ 


The  22nd  April  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Ck^ 
Justice,  and  the  Hon'ble  F.  A.  Gkner, 
Judge. 

Grounds  of  Special  Appeal—Findiiigs^AdadS* 

sions. 

Case  No.  11 12  of  1872. 

Special  Appeal  from  a  decision  paxsei 
the  Officiating  Judge  of  Patna,  dated ih] 
2*jth  March  18^2,  affirming  a  decision  c/\ 
the  Moonsiff  of  Behar,  dated  ihe  jid\ 
August  i8yr. 

Chamroo    Singh    and    another  (Plaintil 

Appellants^ 

versus 

Tota  Roy  (Defendant),  Respondent. 

Mr.  Piffard  for  Appellants. 

Baboo  Gopal  Lall  Mitter  for  Respoodes^ 


The  error  of  a  J  udge  in  stating*  that  the  rate  ^ 
by  the  defendant  in  a  rent-suit  was  the  old  rate) 
in  a  former  decision  when  the  rates  were  differeat  1 
HKLD  to  be  no  ground  for  special  appeal.    >Yherea< 
fendant  admitted  having  held  a  certain  quantity  of  h  ^ 
as  bhaolee,  but  pleaded  that  it  had  been  washed  awrfjT 
the  river,  and  the  first  Court  regarded  the  plea  of  swbnM^ 
sion  to  be  untenable,  held  that  this  could  not  be  tiAM4 
as  an  absolute  finding  that  there  had  not  been  diluvitf^ 
of  the  land,  and  that  the  Court  was  not  bound  19 
upon  that  part  of  defendant's  statement  which < 
the  admission,   and  hold  him  liable  for  the  rest  of 
bhaolee  land. 

Couch,  C.J.—Ths,  first  ground  qi  ippMl 
states  that  the  Judge  has  erred  instating 
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that  the  rate  admitted  by  the  defendant  in 
|be  present  suit,  in  respect  of  the  nugdee 
"  nd,  is  the  old  rate  as  shown  by  a  former 
ision  ;  then  it  states  the  rate  given  by  the 
er  decision  and  the  rate  given  in  the 
ent  suit.  Now,  that  is  not  a  ground  of 
ial  appeal.  A  special  appeal  can  only 
%B  brought  when  the  decision  is  contrary  to. 
^»me  law  or  usage  having  the  force  of  law, 
there  is  a  substantial  error  or  defect  in  law 
the  procedure  or  investigation  of  the  case. 
If  there  is  any  such  error  as  is  described  in 
tte  first  ground  of  appeal,  it  is  not  an  error 
jtll law  at  all ;  it  is  an  error  of  fact,  and  can- 
flbl  be  a  ground  of  special  appeal.  If  the 
^udge  had  really  fallen  into  such  a  mistake, 
pie  proper  course  would  have  been  to  apply 
him  for  a  review  of  his  judgment. 
The  second  ground  of  appeal  is  that  when 
defendant ''  admits  having  held  5  beeghas 
and  5  cottahs  of  land  as  bhaolee,  but  pleads 
I  that  they  have  been  washed  away  by  the 
p river,  which  plea  the  Court  of  first  instance 
l^beld  he  had  failed  to  establish,  then  your 
petitioner  was  entitled  to  a  decree  on 
iccount  of  the  rent  of  the  bhaolee  land 
resaid,"  that  is,  on  account  of  the  5 
has  and  5  cottahs. 

appears  that  the  defendant,  in  the  first 

of    his    written    statement,  absolutely 

led  that  he  held  any  bhaolee  l&nd.     He 

rwairds  stated  that  there  were  5  beeghas 

5  cottahs  of  bhaolee  land  formerly  held 

bim,  and  which  had  become  submerged. 

The  Moonsiff  as  to  that  says  that  this  plea 

[the  land  being  submerged  seems  to  be 

tenable,  and  that  it  is  quite  inconsistent 

h   reason,  and  that  no  reliable  evidence 

been  adduced  by  the  defendant  on  that 

im  that  the  bhaolee  land  only   had  been 

luviated. 

We  think  it  is  unfair  to  the  defendant  to 

t  this  as  an  absolute  finding  of  the  Court 

t  there  had  not  been  a  diluviation  of  the 

d  as  he  alleged.    No  doubt  he  failed  to 

ve  his  allegation ;  but  the  Court  was  not 

:nd,  considering  the  whole  of  his  written 

ment,  to  fix  upon  that  part  which  con- 

the  admission  as  to  his  having  held 

J^eghas   and   5   cottahs  of  bhaolee  land, 

to  treat  him  as  liable  to  pay  the  rent 

it.    It  might  have  been  used  as  evidence 

nst  him  for  what  it  was  worth.     Perhaps, 

ing  at  the  nature  of  the  written   state  > 

at,  it  was  not  worth  much,  and  it  would 

be  fair  to  attach  such  weight  to  it  as  to 

w  it  to  form  part  of  a  ground  of  special 

rsal.    At  any  rate,  to  enable  the  Court  to 
upoa  it|  and  pass  a  decree  against  the 


defendant  for  the  rent  of  that  quantity  of 
land,  it  would  be  necessary  for  the  present 
appellant  to  show  that  in  point  of  law  the 
Judge  was  bound,  upon  seeing  that  the 
defendant  had  failed  to  prove  his  allegation 
as  to  the  diluviation,  to  take  the  other  part 
of  the  admission  as  conclusive  upon  the  face 
of  his  holding  that  quantity  of  bhaolee 
land,  so  as  to  make  him  liable  for  the  rent  of 
it.  We  think  the  Judge  was  not  bound  to 
do  that.  There  is  no  law  which  obliged 
him  to  do  it ;  he  was  at  liberty  to  give  such 
effect  to  the  admission  as  he  thought  right. 
The  plaintiff  ought  to  have  given,  as  the 
Court  said,  some  evidence  of  the  quantity 
of  bhaolee  land  held  by  the  defendant. 
When  he  asked  the  Court  for  a  decree 
against  the  defendant  for  the  rent  of  bhaolee 
land,  he  ought  to  have  given  the  Court  the 
materials  which  would  have  enabled  it  to 
give  a  proper  judgment  upon  that  matter. 
We  do  not  see  any  ground  for  the  special 
appeal.    It  will  be  dismissed  with  costs. 


The  22nd  April  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  F.  A.  Glover, 
Judge, 

Joinder  of  Causes— Act  VII I.  of  1859,  s.  8— 

Jurisdiction* 

Case  No.  1020  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tirhoot,  dated 
the  r^th  April  1872,  affirming  a  decision 
of  the  Moonsiff  of  thdt  District,  dated  the 
20th  December  i8yi. 

Lalla  Bhugwan  Sahoy  and  others  (Plaintiffs), 

Appellants, 

versus 

Sungessur  Chowdhry  and  others 
(Defendants),  Respondents, 

Mr,  R,  E,  Twidale  for  Appellants. 
No  one  for  Respondents. 

Two  causes  of  action,  one  by  plaintiff  as  purchaser  of 
arrears  of  rent,  and  the  other  for  rent  due,  were  held  to 
be  properly  joined  in  one  suit  cognizable  by  the  Civil 
Court  without  any  such  distinction  as  that  of  different 
sides  of  the  Court ;  the  case  to  be  decided  according  to 
the  law  of  limitation  or  other  law  applicable  to  the 
different  parts  of  the  claim. 

Couch,  C,J, — In  this  case  there  appears 
to  be  two  causes  of  action.    One  for  two 
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years'  rent  by  the  plaintiff  as  the  purchaser 
of  the  arrears  of  rent  due  in  respect  of  those 
years,  the  purchaser  in  fact  of  a  debt  for 
which  he  must  sue  in  the  Civil  Court,  and 
it  is  not  a  suit  for  rent  due  to  the  plaintiff, 
The  other  is  a  cause  of  action  for  what  may 
be  correctly  described  as  rent.  Now  the 
Civil  Courts  have  jurisdiction  in  both  suits. 
They  have  always  had  jurisdiction  in  a  suit  for 
the  first  cause  of  action,  and  now  they  have 
jurisdiction  in  a  suit  for  rent.  Then  the  law 
provides  in  section  8  of  Act  VIII.  of  1859 
that ''  causes  of  action  by  and  against  the  same 
'^  parties,  and  cognizable  by  the  same  Court, 
*'  may  be  joined  in  the  same  suit,  provided 
"the  entire  claim  in  respect  of  the  amount 
"or  value  of  the  property  in  suit  does  not 
"exceed  the  jurisdiction  of  such  Court." 
And  these  causes  of  action  being  now  cogni- 
zable by  the  Civil  Court,  they  may  be  joined 
in  one  suit.  Both  the  lower  Courts  were 
clearly  wrong  in  considering  that  the  suit 
ought  to  be  dismissed,  because  it  was  not  a 
suit  for  rent,  and  ought  to  be  brought  on 
what  they  apparently  considered  to  be 
another  side  of  the  Court.  According  to  the 
judgment  in  the  19  Weekly  Reporter, 
page  160,  there  is  no  such  distinction  of  one 
side  of  the  Court  and  another.  If  this  suit  is 
cognizable  by  it,  the  Court  is  to  try  it,  apply- 
ing to  the  different  causes  of  action  the  law 
which  is  applicable  to  each — the  law  of  limita- 
tion or  other  law — and  is  to  decide  the  case 
according  to  the  law  applicable  to  the 
different  parts  of  the  claim.  The  decrees  of 
both  Courts  must  be  reversed,  and  the  suit 
must  be  remanded  to  the  Moonsiff  for  trial. 
The  costs  of  the  suit  will  follow  the  result. 


Cheetun  Lall  (Plaintiff),  Appellant, 


The  22nd  April  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch.  A'/.,  Chief 
Justice^  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Deed  of  Sale— Construction. 

Case  No.  1019  of  1872. 

Special  Appeal  front   a   decision  passed,  by 
the  Officiating  Judge  of  Tirkoot,  dated  the 
^th  April  i8'j2y  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  i^th  December  i8yt. 


versus 

Chutterdharee  Lall  and  others  (Defendants),' 

Respondents, 

Messrs.  Lingham  and  R,  E,  Twidalt  for 

Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for     ^ 
Respondents.  i 

In  construing  a  deed  of  sale,  where  the  termi  axfj 
ambiguous,  the  conduct  of  the  parties  immediately  after^' 
and  acting  upon  the  deed  is  very  important;  suchcnH 
duct  being  sometimes  (as  in  this  instaoce)  tbe  otiy: 
means  by  which  the  Court  can  know  how  the  price  m 
land  was  fixed.  ^ 

Couch,  C.^.— On  the  2nd  of  Febnmw 
1866  the  plaintiff  sold  to  the  defendant  || 
annas  out  of  8  annas  of  the  entire  iff] 
annas  of  the  mouzah  named  in  the  deed  stk 
sale.  To  the  description  of  it  therein  weit^ 
added  (he  words  "  known  in  the  inofassii,selr ; 
tied  in  the  year  1 1 97,"  and  after  general  ronir  ; 
calculated  to  pass  all  the  various  appoite* 
nances  of  the  mouzah,  there  is  an  excepsoa  \ 
of  "  ancient  charitable  lands."  The  plaifttp-j 
iff  says  that  the  defendants  took  possessioiij 
of  six  beeghas  and  a  half  of  land  on  the  f 
of  September  1866  under  color  of  this  d 
of  sale,  and  he  now  seeks  to  recover 
quantity  of  land  upon  the  ground  that  it 
not  included  in  the  deed. 

It  does  not  appear  when  the   defea 
took  possession  of  the  part  of  the  land 
which  the  plaintiff  does  not  dispute  pas 
by  the  deed  of  sale;  but  we  think  we 
entitled  to  assume  that  possession  was 
of  all  atone  time,  and  that  in  fact  the  defi 
ants  took  possession  in  September  1866 
the  property  which  they,  at  the  time,  sup 
was  included   in   it,    and  which  they 
become  entitled  to  by  it. 

Then  the  plaintiff  brings  his  suit  on 
6th  of  January  187 1,  claiming  possession 
the  six  beeghas  and  a  half  and  wassilat 
the  whole  period  of  nearly  five  years,  thae-^ 
by  showing  that  the  defendants  had  been  il 
possession  during  all  that  time  of  the  ^ 
beeghas  and  a  half,  as  well  as  of  the  oM 
land  comprised  in  the  deed.  The  plaiw 
cannot  now  suggest  anything  to  the  conlig 
of  that,  because  he  founds  his  claim  uponW 
defendants  being  in  possession.  Under  lie* 
circumstances,  it  is  for  the  plaintiff  to  shO*^ 
that  the  six  beeghas  and  a  half  did  not  jfSk 
to  the  defendant  by  the  deed  of  sale. 
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The  Judge  of  the  Appellate  Court,  whose 
decision  is  final  as  to  the  facts  of  the  case, 
finds  distinctly  that  there  is  no  land,  except 
possibly  one  beegah,  of  the  description  men- 
tioned in  the  exception  "  ancient  charitable 
lands/'  He  is  a  gentleman,  we  understand, 
of  considerable  experience  in  that  part  of 
the  countr}%  and  we  think,  when  he  says 
that  this  is  a  kind  of  exception  which  is 
made  use  of  commonly  in  deeds  of  sale,  it 
most  be  taken  that  he  is  saying  what  is  cor- 
rect, and  that  he  understood  what  was  ordi- 
narily meant  by  such  an  exception.  He 
bds  that  there  is  no  land  which  would  come 
iikhin  the  exception. 

Then,  does  the  plaintiff  show  that  these 
fo  beegahs  and  a  half  did  not  pass  by  the 
leed  of  sale }  The  introduction  of  this  ex- 
ception to  some  extent  indicates  that  the 
Sies  considered  that  everything  coming 
in  the  description  of  the  mouzah  would 
C,  and  that  it  was  necessary  to  except 
8  of  this  description.  The  words  **  set- 
lid  in  1 197  "  cannot  fairly  be  read  as  cutting 
^[1  the  other  part  of  the  description,  and 
ing  it  to  mean  a  sale  of  the  mouzah  as 
Ikwas  settled  in  11 97.  If  the  words  ''as  it 
llM  settled"  had  been  used,  it  might  fairly 
live  been  said  that  they  were  an  essential 
of  the  description  of  what  was  sold. 
we  consider  that  the  words  ''  settled  in 
,97/'  as  they  occur  in  this  deed,  are  not  an 
tial  part  of  the  description  of  the  land. 
fhey  are  merely  an  additional  description, 

tnot  one  which  qualifies  or  controls  the 
ription  before  given,  and  limits  it  to  what 
|99  settled  in  1197.  That  appears  to  us  to 
)m  the  plain  meaning  of  the  language  of  this 

;.Of  course,  we  are  applying  to  this  deed 
lie  rules  of  construction  which  we  should 
Ipply,  not  to  a  technical  English  deed,  but 
b'ftny  ordinary  instrument  drawn  up  even  by 
\t  parties  themselves.  This  is  not  a  ques- 
of  technical  construction.    We   think 

meaning  cannot  be  cut  down  in  the  way 

was  contended  for. 
\  But,  supposing  that  these  words  are  ambi- 

Cs,  and  may  be  read  in  that  way,  we  have 
is  a  very  significant  and  important  fact, 
Pely,  that  the  defendants  acted  upon  this 
1  according  to  the  meaning  that  it  would 
B  all  the  mouzah  with  the  exception  of 
lent  charitable  lands.  They  took  posses- 
accordingly,  and  it  does  not  appear  that 
^  objection  was  made  to  their  doing  so 
IHil  this  suit  was  brought.  The  conduct  of 
Ee  parties  is  very  important — conduct  imme- 
nftlely  after  and  acting  upon  this  deed,  not 
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conduct  long  after,  and  independent  of  it. 
It  was  the  taking  possession  under  this  in- 
strument of  sale,  and,  so  far  as  it  appears,  not 
disputed  for  nearly  ^vq  years.  The  plaintiff 
might  have  shown  the  contrary,  if  it  could  be 
done.  He  now  seeks  to  get  back  the  six 
beegahs  and  a  half,  and,  his  case  being  that 
that  part  of  the  land  was  not  sold,  he  is  bound 
to  make  it  out  clearly.  We  have  no  means 
of  knowing  how  the  price  of  the  land  was 
fixed,  but  from  the  conduct  of  the  parties,  it 
would  seem  that  the  defendants  thought 
they  were  giving  their  money  for  the  whole 
of  the  land  for  that  which  they  took  posses- 
sion of.  The  plaintiff  ought  to  have  satis- 
factorily shown  that  it  was  not  intended  that 
the  six  beegahs  and  a  half  should  pass. 

We  think  the  decision  of  the  Appellate 
Court  is  right,  and  that  the  appeal  ought  to 
be  dismissed  with  costs. 


The  22nd  April  1873. 
Present: 

The  Hon'ble  I^uis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Deed  of  compromise — Construction. 

Case  No.  745  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Ojficiating  Additional  Subordinate 
Judge  of  Chittagong,  dated  ■  the  roth 
February  i8y2,  reversing  a  decision  of 
the  Moonsiff  of  Satkalya,  dated  the  2Hth 
September  i8yr, 

Mahomed  Hashim  and  another  (Plaintiffs), 

Appellants^ 

• 

versus 

Hossein  Ali  and  others  (Defendants), 
Respondents. 

Baboo  Aukhil  Chunder  Sen  for  Appellants. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondents. 
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Case. — A  suit  for  a  kubooleut  having  been  brought  in 
the  Revenue  Court,  a  deed  of  compromise  was  filed  in 
the  suit,  in  which  it  was  stipulated  that  a  certain  sum 
would  be  paid  by  the  defendants  to  the  zemindar  as  rent 
of  four  kanees  of  land,  including  homestead,  after  muta- 
tion of  names  ;  that  Rs.  15-8  on  aux:ount  of  outstanding 
balance  and  charges  connected  with  the  rents  would  be 
paid  to  plaintiffs  within  a  month  ;  and  that,  in  default,  the 
defendants  would  have  no  right  to  the  lands  specified. 
The  defendants  having  failed  to  fulfil  the  conditions, 
plaintiffs  executed  their  decree,  and  realized  from  them 
the  balance  above  mentioned,  and,  having  sued  them  for 
the  rent,  obtained  a  decree.  Plaintiffs  then  brought 
this  suit  to  recover  possession,  in  virtue  of  itmamee 
right,  of  the  land  on  the  ground  of  non-fulfilment  of 
the  conditions  of  the  compromise.  The  first  Court 
gave  them  a  decree,  which  the  I^ower  Appellate  Court 
reversed,  holding  that  the  deed  merely  imposed  a  penalty 
with  a  view  to  punctual  payment. 

Held  that,  as  what  the  defendants  had  to  do  was  of 
a  perpetually  recurring-  nature,  and  no  action  which  the 
Court  might  take  would  be  effectual  in  preserving  the 
plaintiff  from  being  sued  by  the  zemindar,  the  intention 
was  that  the  terms  should  be  strictly  enforced  on  failure 
to  perform  the  conditions,  and  that  the  defendant 
should  be  obliged  to  surrender  the  lands. 

Jacksoriy  J, — There  appears  to  be  no 
question  that  the  deed  of  compromise  relied 
on  by  plaintiff  in  this  case  was  really 
executed.  The  sole  question  that  remains  is, 
whether  the  condition  specified  in  that  deed 
is  one  which  ought  to  be,  and  must  be,  carried 
out,  or  should  be  dealt  with,  as  a  mere  penalty 
held  out  in  terrorem  in  case  of  failure  by  the 
defendant  to  comply  with  the  terms  thereof. 
It  is  also  clear  that  the  defendant  has  failed 
to  comply  wiih  those  term  p.  He  has*  not 
paid  to  the  plaintiff  the  sum  stipulated  therein, 
nor  has  he  got  his  name  registered  in  the 
zemindar's  serishtah,  the  consequence  of 
which  has  been  that,  although  plaintiff  has 
given  up  the  land,  he  has  been  sued  for  rent 
by  the  landlord.  The  Subordinate  Judge, 
reversing  the  decision  of  the  Moonsiff,  has 
held  that  the  conditions  stated  in  the  deed 
merely  imposed  a  penalty  with  a  view  to  the 
punctual  enforcement  of  the  terms. 

Now,  if  the  acts  to  be  done  by  the  defend- 
ant were  of  such  a  nature  that  the  Court,  by 
interfering  once  for  all,  could  compel  the 
execution  of  those  terms,  we  should  not  be 
inclined  to  disturb  the  decision  of  the  Court 
below,  but  that  which  the  defendant  had  to 
do  was  of  a  perpetually  recurring  nature,  and 
no  action  which  the  Court  might  take  would 
be  effectual  in  preserving  the  plaintiff  from 
being  sued  and  harassed  by  the  zemindar. 
It  seems  to  us,  in  this  state  of  the  facts,  that 
the  intention  of  the  parlies  was  that  the 
terms  in  the  deed 'should  be  strictly  enforced 
on  failure  to  perform  the  conditions  therein 
stated,  and  that  the  defendant  should,  there- 


fore, be  obliged  to  surrender  the  land  wnk 
was  given  him  on  certain  conditiosnsu    Tbs 
judgment  of  the  Lower  Appellate  Court  i< 
reversed,  and  that  of  the  first  Court  restorai 

with  costs. 

r 

•' 


The  23rd  April  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  KL,  Cki^. 
Justice,  and  the  Ilon'ble  I^uis  S.  Jacl 
and  Dwarkanath  Mitter,  Judges. 

Benamee  and  beneficial   pnrchasers—Snlt 
possession— Property  in. different 
Execution-sale—Certificate  wider  Act  Vll 
1859,  Section  a86— Error  of  procedure. 

Case  No.  1%  of  1872. 

Regular  Appeal  from  a  decision  passed  hy 
Second  Subordinate  Judge  of  the  24- f 
gunnahSy  dated  the  12th  October  iSyr. 

Kalec  Prosunno  Bose  (Plaintiff),  Ap'pelk 

versus 

Dinonath  Bose  Mullick  (Defendant), 
Respondent. 

Mr,  J,    T.    Wood r off e  and  Bahoos  Mol 
Chunder  Chowdhry  and  Anund  Ckx 

Ghosal  for  Appellant. 

Mr.  Advocate-General  and  Bahoos  Sn 
Doss  and    Bhugobutty   Churn    Ghost 
Respondent. 

In  a  suit  to  recover  possession  of  property  ivtick 
purchased  by  one  party  in  the  name  of  anotkeT,  tiiei^l 
purchas^er  ought,  by  the  rule  of  Courts  of  Equity,  to  lie  ti 
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^plaintiff.  Where  this  is  not  the  case,  a  decree  obtained 
f  the  plaintiff  may  be  reversed  on  appeal,  as  the  real 
ircfaaser,  not  having  been  a  party,  would  not  be  bound 
f  such  decree. 

XV'herc  an  estate,  which  is  entered  on  the  towjee  of 
fee  CoUectorate  of  a  district,  consists  of  villa^ifes  of  which 
ily  the  greater  number  are  situated  within  that  dis- 
ict,  it  may,  for  the  purposes  of  attachment  and  sale  in 
lecution  of  a  decree,  be  considered  as  wholly  situated 
that  district,  and  be  so  dealt  with  by  the  District 
ourt. 

Where  a  decree  has  been  executed  by  a  Court  other 
an  that  by  which  it  was  passed,  the  title  of  the  pur- 
taser  may  not  be  avoided  by  showing  that  there  was 
t>perty  of  the  judgment-debtor  within  the  jurisdiction 
the  Court  that  passed  the  decree  which  might  have 
ten  attached  and  sold.  Strictly  speaking,  until  the 
tter  profjerty  was  sold,  the  certificate  under  Act  VI 1 1 .  of 
t59.  Section  286,  should  not  have  been  granted  ;  but  the 
ror^  though  ground  for  an  appeal,  does  not  make  void 
e  certificate. 

,  Couch,  C-J* — The  facts  of  this  case  are 
tat  the  Land  Mortgage  Bank,  having  obtain- 
i  a  decree  in  the  Court  of  24-Pergunnahs 
j;ainst  Hubeebul  Hossein  and  his  wife 
k>reeQtunnissa  Bibee  for  Rs.  2,48,991-4, 
Flncipal  and  interest,  and  Rs.  4,493-12, 
(tets  and  interest,  applied  to  that  Court  for 
iecutton  of  the  decree  by  attachment  and 
de  of  a  dwelling-house  and  land  in  Bhowa- 
ipore  in  Zillah  24-Pergunnahs,  and  of 
JDperty  described  as  Lot  Khosdaha,  Per- 
Bnnah  Khosdaha,  in  Towjee  No.  298,  in 
^lah  Nuddea,  the  Government  revenue  of 
bich  is  ^Rs.  11,261-11-4.  On  the  25th  of 
SDgust  1 869,  it  was  ordered  that  the  pro- 
erty  situated  within  the  local  jurisdiction  of 
le  Court  of  24-Pergunnahs  should  be 
ttached.  On  the  26th  of  August,  the  Land 
lortgage  Bank  by  its  manager  petitioned 
ic  Judge  that  the  properly  in  24-Pergun- 
ahs  should  be  sold,  and  a  certificate  be 
ranted  as  regarded  the  property  situated  in 
lillah  Nuddea,  for  the  attachment  and  sale 
lereof  in  that  zillah.  On  the  isl  of  Sep- 
smber,  it  was  ordered  by  the  Judge  of  24- 
iiergunnahs  that  the  original  certificate,  copy 
f  the  decree,  and  copies  of  the  two  petitions, 
bould  be  sent  to  the  Judge  of  Zillah  Nud- 
^,  and  the  case  should  be  struck  off  from 
lie  file  of  the  cases  pending  decision  in  that 
>Ourt.  The  attachment  and  sale  of  the  pro- 
erty  in  24-Pergunnahs  was  not  proceeded 
nth.  The  striking  off  the  file  of  the  Court 
eems  to  have  been  improper,  and  we  fear 
las  caused  by  the  very  prevalent  desire  to 
how  as  few  pending  suits  as  possible.  The 
«rtiiicate  of  the  Judge  of  24-Pergunnahs, 
laled  the  ist  of  September,  states  that  no 
mrtion  of  the  amount  of  the  decree  had  been 
gealized  by  means  of  that  Court.  The  Land 
Korigage  Bank  thereupon   applied  to  the 


Subordinate  Judge  of  Nuddea  for  execution 
of  the  decree  by  attachment  and  sale  of  the 
right,  title,  and  interest  of  the  judgment-debt- 
ors in  "Kismut  Khosdaha  lying  within 
"Thannah  Gyeghatta,  Mehal  No.  298  of  the 
"Towjee  of  the  CoUectorate  of  this  zillah, 
*'  the  Government  revenue  of  which  is  Rs. 
"  11,261-14-4,  and  which  is  recorded  in  the 
"name  of  Hubeebul  Hossein."  It  was 
accordingly  attached  and  sold  by  auction  to 
the  respondent  for  Rs.  3,00,100. 

Kismut  Khosdaha  consists  of  60  mouzahs, 
18  in  Zillah  24-Pergunnahs  and  42  in  Zillah 
Nuddea,  the  whole  being  entered  in  the 
Towjee  of  the  CoUectorate  of  Nuddea  as 
"  No.  298,  Pergunnah  Kismut  Khosdaha, 
"  Talookdar  Hubeebul  Hossein,  Government 
"revenue  Rs.  11,261-14-4."  Hubeebul 
Hossein  applied  under  Section  256  to  have 
the  sale  set  aside ;  and  the  case  was  tried  on 
the  14th  of  April  1870,  when  the  Subordi- 
nate judge  of  Nuddea  ordered  that  the  sale 
should  be  confirmed.  Among  the  pleaders 
present  on  behalf  of  Hubeebul  Hossein  was 
Baboo  Kedar  Nath  Bose. 

The  plaintiff's  case  is  that  the  Nuddea 
Court  had  no  power  to  sell  the  18  mouzahs 
situated  in  24-Pergunnahs,  and  that  the  sale 
of  them  was  void.  He  alleges  in  his  plaiint 
that  Hubeebul  Hossein,  in  consideration  of 
Rs.  5,000,  absolutely  sold  to  him  on  the 
19th  Magh  1277  (31st  January  1871)  what- 
ever rights  and  interests  he  had  in  those 
mouzahs.  But  the  evidence  of  Kedar  Nath 
Bose,  who  was  examined  as  a  witness  for  the 
defendant,  and  who  says  that  he  was  Hubee- 
bul  Hossein 's  pleader  in  almost  all  cases,  shows 
that  he  was  the  real  purchaser.  He  says  he 
and  the  plaintiff,  who  is  his  cousin,  are  living 
jointly,  and  the  property,  if  recovered,  will 
become  their  joint-property.  It  has  been 
objected  for  the  respondent  that  the  suit 
ought  to  have  been  dismissed,  because  the 
plaintiff  was  not  the  real  purchaser.  In 
Fuzeelun  Bibee  v.  Omdah  Bibee,  X.  Weekly 
Reporter  469,  it  was  held  that,  where 
a  purchase  was  made  in  the  name  of  another, 
the  real  purchaser  must  be  the  plaintiff,  and 
the  suit  cannot  be  maintained  in  the  name  o£ 
the  other  person.  Taking  the  evidence  of 
Kedar  Nath  Bose  to  be  entirely  true,  he 
ought,  by  the  rule  of  Courts  of  Equity,  to 
have  been  a  co-plaintiff ;  and  for  his  not  being 
so,  the  decree  might  be  reversed  on  an 
appeal;  the  reason  being  that  Kedar  Nath 
Bose  will  not  be  bound  by  the  decree  in  this 

suit. 

We  think  this  would  be  a  sufficient  reason 
for  our  dismissing  this  appeal.    A  false  case 
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as  to  the  purchase  has  been  put  fonvard  in 
the  plaint ;  and  we  have  little  doubt  that 
this  was  done  designedly,  and  in  order  to 
conceal  the  part  which  Kedar  Nath  Bose  had 
taken  in  the  transaction..  It  is,  however, 
desirable  that  the  case  should  be  decided  on  its 
merits.  We  think  the  Nuddea  Court  had 
power  to  sell  the  whole  estate,  and  that,  for 
the  purposes  of  attachment  and  sale  in  exe- 
cution of  a  decree,  it  must  be  considered  as 
wholly   situated   in  Zillah  Nuddea*.     If  the 

0 

Court  of  24-Pergunnahs  sold  the  18  mou- 
zahs,  it  would  have  no  power  to  apportion 
the  Government  revenue.  The  purchaser 
would  be  liable  to  pay  the  whole,  and  would 
be  involved  in  constant  disputes  with  the 
owner  of  the  other  mouzahs.  Selling  the 
estate  thus  in  parts  would  greatly  lessen  the 
price  that  could  be  got  for  it,  to  the  injury 
either  of  the  decree-holder  or  the  judgment- 
debtor,  but  possibly  to  the  benefit  of  specu- 
lative persons,  such  as  the  pleader  Kedar 
Nath  Bose  seems  to  be  in  this  instance. 
Unless  the  law  is  imperative,  this  ought  to  be 
avoided.  The  Code  of  Civil  Procedure  has 
no  special  provision  for  such  a  case  as  this ; 
'Part  of  an  estate"  in  Section  149  means, 
we  think,  an  aliquot  part  of  an  estate,  which 
must  frequently  be  attached  and  sold.  In 
the  proceeding  in  the  Nudd^ja  Court,  it  was 
possible  to.  follow  the  directions  of  the  Code 
as  to  making  known  the  prohibitory  order 
(Section  239)  ^nd  as  to  sales  (Sections  248, 
249),  and  they  have  been  followed.  There  is 
no  direction  in  the  Code  to  the  contrary  of 
this  proceeding  ;  and  it  appears  to  us  that 
the  estate  may,  as  we  have  said,  be  consider- 
ed as  wholly  in  Zillah  Nuddea,  Then,  so 
considering  it,  was  the  Nuddea  Court  author- 
ized to  sell?  Section  284  says  that  a  decree, 
which  cannot  be  executed  within  the  juris- 
diction of  the  Court,  whose  duty  it  is  to  exe- 
cute it,  may  be  executed  within  the  jurisdic- 
tion of  any  other  Court  in  the  manner  follow- 
ing.  The  plaintiff  (Section  285)  may  apply  to 
the  Court,  whose  duty  it  is  to  execute  the 
decree,  to  transmit  a  copy  of  it  with  a  certificate 
that  satisfation  of  it  has  not  been  obtained 
by  execution  within  the  jurisdiction  of  that 
Court.  It  will  be  observed,  it  is  not  that  the 
decree  cannot  be  executed.  The  Court 
(Section  286),  unless  there  be  any  sufficient 
reason  to  the  contrary,  is  to  cause  the  certi- 
ficate to  be  prepared  and  transmitted  to  the 
Court  which  is  to  execute  the  decree ;  and 
(Section  287)  the  copy  of  any  decree  or  order 
for  execution,  when  filed  in  the  Court  to 
which  it  has  been  transmitted  for  execution, 
is  to  have  the  same  effect  as  a  decree  or  order 


for  execution  made  by  that  Court.    Tint 
was  a  certificate  of  the  Judge  of  24-Perfi&- 
nahs  that  the  amount  of  the  decree  had  not 
been  realized  by  means  of  that  Couit.  It 
was  made  upon  the  application  of  the  plaint-* 
iff  (The  Land  Mortgage  Bank)  in  accord- 
ance with  Section  285,  and  there  was  a  decree 
to  be  executed.     Those  two  facts  were  soffi* 
cicnt   to  give  the  Court  of  24-Pergoniiifci 
jurisdiction  to  grant  the  certificate.    Suictiy, 
it  ought  not  to  have  been  granted  until  the 
house  and  land  in  24-PerguDnahs  badhccft 
sold  ;  but  this  error  does  not  make  the  cem« 
ficate  void,  and  avoid  the  proceeding  in  dit; 
Nuddea  Court.     There  is  a  wide  distinctioa 
between  a  proceeding  without  jurisdiction, <v 
in  excess  of  jurisdiction,  and  erroneoos  pRK, 
ceeding  in  a  matter  within  jurisdiction, 
latter  is  a  ground  for  an  appeal,  and  one 
presented;   but   not  till   the    15th  of  J 
1870.  after  the  time  allowed  by  law.    In  tl 
case  in  IX.  Weekly  Reporter  546,  there 
an  appeal,  and  we  understand  the  Ian 
of  the  Court  in  the  judgment  as  used 
reference  to  the  case  before  it.     We  do 
think  the  learned  Judges  intended  to 
down  that,  where  a  decree  has  been  exec 
by  a  Court  other  than  that  by  which  il 

passed,  the  title  of  the  purchaser  mar 
avoided  by  showing  that  there  was  p 
of  the  judgment-debtor  within  the  ju 
tion  of  the  Court  that  passed  the  d 
which  might  have  been  attached  and 
The  judgment,  indeed,  goes  so  far  as  to 
that    it   is    only    when   the    decree  ci 
be   executed   against   the  property  or 
soft  of  the  judgment-debtor  that  it  mtj 

sent  to  another  Court  for  executi<m. 
would  render  it  necessary  in  all  cases  bcf<o 
a  decree  is  sent  to  another  Coart  for  ex< 
tion  for  the  sending  Court  to  enquire  wl 
the  defendant  can  be  arrested,  and,  if  he 
to  refuse  the  application.     We  believe  it 
not  been  the  practice  to  do  this.    We 
of  opinion,  upon  the  facts  of  the  case 
the  decree  of  the  Lower  Court  is  right, 
the  appeal  ought  to  be  dismissed  with 
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The  ;89th  November  1872. 

Present  : 

€  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 


I     Act  XLV.  of  i860,  Section  289^Dane^er  to 
F*  persons. 

tte/erence  to  the  High  Court,  under  Section 
y  4J4  0/  the  Code  of  Criminal  Procedure j  by 
f\  the  Officiating  Sessions  Judge  of  Mymen- 
singh. 

Chand  Manal,  Petitioner. 


The  Hieh  Court  refused  to  interfere  with  an  order 
under  Section  289  of  the  Penal  Code  by  a  Ma- 
trate  fining  the  owner  of  a  pony  which  had  been  tied 
;ligfentlvy  which  was  running  about  loose  in  a  crowded 
Ear,  ana  thereby  endangering  the  lives  and  limbs  of 
»,  that  Section  referring,   not  only  to  savage 
imals,  but  to  any  animal. 

Reference. — The  Deputy  Magistrate  of 
imalpore,  Mr.  Donough,  seeing  a  pony 
Hoping  about  loose  on  the  public  road, 
Lused  the  animal  to  be  seized,  and  ordered 
owner  to  be  produced  before  him  in  Court. 
[is  sanction  for  this,  he  explains,  was  Section 

Code  of  Criminal  Procedure. 
Brought  before  the  Court,  the  owner,  no 
'^positions  on  solemn  affirmation  having  been 
;orded,  was  called  on  to  show  cause  why 
should  not  be  punished  under  Section  289 
the  Indian  Penal  Code. 
t  The  owner  pleaded  that  the  animal  had 
\ti  tied  up,  but  had  broken  loose  from  his 
tening. 

This  was  considered  unsatisfactory,  and 
\t  accused  was  summarily  punished  with  a 
of  Rs.   10,  or,   in  default,  wiih  simple 
iprisonment  for  10  days. 
The  Deputy  Magistrate,  Mr.  Donough,  in 
»lanation  states  that,  as  the  case  was  one 
ider  Chapter  XV.,  he  did  not  consider  any 

»al  or  lengthy  proceedings  necessary. 
I    submit    that  the   Deputy    Magistrate's 
ler  should  be  set  aside  on  the  following 
lands : — 

1st, — Because  the  arrest  of  the  owner  of  the 

ly  was   illegal,   no  offence  having  been 

emitted ;  and  the  proceedings  held  on  the 

were  equally  so. 

2nd. — Because  a  pony  is  not  an  animal  by 

»tion  or  nature  so  ferocious  and  danger- 


ous as  to  be  within  the  purview  of  Section 
289  ;  and  that  it  cannot  with  reason  be  said 
that,  owing  to  the  pony  in  question  being  loose 
even  in  a  thoroughfare,  that  there  "  was  any 
probable  danger  to  human  life,  or  any  pro- 
bable danger  of  grievous  hurt  from  such 
animal." 

Judgment  of  the  High  Court. 

(r lover,  J. — We  see  no  reason  to  interfere 
in  this  matter.  Section  289,  Penal  Code, 
does  not  refer  to  savage  animals  alone,  J^ut  to 
any  animal ;  and  it  is  quite  possible  that  a 
pony  running  away  through  a  crowded  bazar, 
albeit  a  perfectly  good-tempered  beast  on  all 
ordinary  occasions,  would  create  a  most  pro- 
bable danger  to  the  lives  or  limbs  of  the  men, 
women,  and  children  walking  on  the  road. 

In  this  case  it  is  fotind  as  a  fact,  which  we 
must,  of  course,  accept,  that  the  owner  of  the 
pony  negligently  omitted  to  fasten  the  animal 
securely,  and  that,  at  the  lime  the  pony  was 
galloping  about  loose,  the  bazar  was  crowded 
with  people. 


The  29th  November  1872. 

Present  : 

The  llon'blc  F.  B.  Kemp  and  Dwarka- 
nalh  Mitter,  Judges. 

Act  XXV.  of  x86i,  Sections  284  and  293—  Surety 
— Recognizance — Breach  of  the  peace— For- 
feiture of  bond — Hig^h  Court 

(Miscellaneous  Cases.) 

Niimadhub  Ghosal  and  others.  Petitioners. 
Judoonalh  Roy  and  others,  Petitioners. 

Daboos  Chunder  Modhub  Ghose  and  Romesh 
Chunder  Mitter  for  Petitioners. 

A  Magistrate  should  have  due  regard  to  the  circum- 
stances of  the  case  and  the  means  of  the  parties  when 
fixing  the  amount  in  which  the  sureties  should  be 
bdund  in  a  case  under  Section  284  of  the  Code  of  Crimi- 
nal Procedure.  Under  the  provisions  of  Section  293,  a 
Magistrate  cannot  direct  the  forfeiture  of  a  portion  of 
the  penalty. 

Where  the  amount  of  the  recognizances  were  wholly 
out  of  proportion  to  the  nature  of  the  dispute,  and  to 
the  means  of  the  parties,  the  High  Court  held  they 
could  not  interfere,  but  the  Government  might  be  moved 
in  the  matter. 
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Kemp,  J, — Thesk  two  petitions,  namely, 
the  petition  of  Nilmadhub  Ghosal  and 
others,  and  that  of  Judoonath  Roy  and  others, 
have  been  considered  together,  and  one  judg- 
ment will  govern  the  two  petitions.  It 
appears  ihat  a  dispute  existed,  between 
Baboo  Mudun  Lai  on  one  side,  and  Thako 
Monee  on  the  other  side,  respecting  a  chur. 
The  I\Iagistratc,  acting  on  the  information 
obtained  by  him  upon  the  petition  of  Nil- 
madhub (jhosal,  and  the  police-report  of 
Thannah  Kulna,  proceeded,  under  Section  282 
of  the  Criminal  Procedure  Code,  to  call  upon 
the  parties  to  attend  and  show  cause  why 
they  should  not  be  required  to  enter  into  a 
bond  to  Keep  the  peace.  Subsequently,  in 
the  case  of  Nilmadhub  (ihosal  and  others, 
two  witnesses  were  examined,  and  the  Magis- 
trate thought  proper  to  bind  down  Thako 
Monee  in  the  sum  of  Rs.  50,000,  Nilmadhub 
(jhosal  in  the  sum  of  Rs.  10,000,  Ram 
Tarun  Chatterjee  in  the  sum  of  Rs.  1 0,000. 
and  Peeroo  Sheikh,  Aizuddee  Sheikh,  and 
Shookmoyee  Moochee,  in  the  sum  of  Rs. 
1,000  each.  The  other  party,  namely,  Judoo- 
nath Roy  and  others,  were  bound  down  in 
the  same  sums  and  in  the  same  proportion. 
In  their  case  it  does  not  appear  that  any 
witnesses  were  examined,  but  it  is  clear  from 
the  record  that,  on  their  applying  for  the 
issue  of  summons,  summons  was  issued,  and 
on  the  9th  of  September,  when  the  case  was 
taken  up,  the  Deputy  Magistrate  records  an 
order,  to  the  effect  that  the  petitioners, 
namely,  Judoonath  Roy  and  others,  were  not 
willing  to  have  any  witnesses  examined,  and 
that  they  would  not  produce  any  witnesses 
for  examination.  Subsequently,  the  parties 
were  bound  down  to  keep  the  peace  ;  and 
after  the  execution  of  the  bonds,  an  unlaw- 
ful assembly  took  place,  the  circumsiances 
attending  which  seem  to  us  to  have  been  of 
a  very  trivial  character.  It  appears  that  the 
servants  of  Mudun  Lai  Baboo  went  to  the 
cutcherry  of  Thako  Monee,  and  sacrificed  a 
goat  there,  danced  before  the  cutcherry, 
and  did  other  acts  which  were  calculated  io 
offend  Thako  Monee  and  her  partizans. 
Subsequently,  on  the  same  day,  on  the  re- 
turn of  Judoonath  Roy  and  others  from  the 
river-side,  Thako  Monee' s  party,  by  way  of 
retaliation,  seized  the  goats,  and  assaulted 
the  servants  of  Mudun  Lai,  Both  parties 
appear  to  have  been  convicted  under  Section 
143  of  the  Penal  Code;  and  as  there  were 
no  circumstances  of  a  serious  character 
attending  this  disturbance,  the  Magistrate 
thought  fit  to  sentence  the  men  of  one  party 
to  only  two  weeks'  imprisonment  with  fine, 


and  the  other  party  to  one  week's  imprisoft- 

ment.  Against  this  conviction  no  appe^ 
was  preferred.  The  Depuij  Maglstniie 
then  proceeded,  under  the  pronsons  of 
Section  293,  to  enforce  the  forfeilare  of  tk 
sums  covered  by  the  bonds.  The  total  aia 
covered  by  these  bonds  amounts  to  somdhiiig 
like  one-and-a-half  lac  of  rupees.  We  ha«t 
not  been  shown  that  the  Deputy  Magistrate 
exercised  a  sound  discretion  under  Secticn 
284,  in  fixing  the  amount  in  which  the  soie- 
ties  should  be  bound.  Under  that  Secisofl. 
we  think  that  it  was  his  duty  to  have  had 
due  regard  to  the  circumstances  of  the  case 
and  the  means  of  the  parties.  However,  be 
that  as  it  may,  under  Section  2^3,  ifat 
Deputy  Magistrate  recorded  the  grounds  flt' 
proof,  under  which  he  considered  that  the  ^ 
sums  covered  by  these  bonds  had  been  for- 
feited, and  he  directed  the  parties  to  pay  the 
penalty  thereof,  or  to  show  cause  why  it 
should  not  be  paid.  Now.  as  already  ob-- 
served  in  the  case  of  Nilmadhub  Ghosal  and 
others,  two  witnesses  were  examined ;  in  the 
case  of  Judoonath  Roy  and  others,  no  wi» 
nesses  were  examined,  but  that  was  the  fask. 
of  the  petitioner,  and  not  of  the  Coun. 

In  appeal  to  this  Court,  the  main  grounds^ 
taken  are  that  the  Deputy  Magistrate  hat- 
relied  endrely  upon  the  evidence  in  the  ca^ 
under  Section  143.  and  that  he  has  n(K  paid 
any    attention    to    the    additional    evideactj 
which  was  adduced  on  the  part  of  Nilmadhi^" 
and  that,  therefore,  the  provisions  of  Sec6oa 
293  have  not  been  complied  with;  and  ibft 
second  ground  was  that  the  Magistrate  ougl 
not  to  have  ordered   the  forfeiture  of  tlaj 
whole  amount. 

With  reference  to  the  first  grounil, 
have  already  shown  that  the  Deputy  Magis- 
trate did  take  evidence  in  the  case  of  Nil-. 
madhub,  and  that  he  was  not  wrong  in  ^sx*\ 
ing  that  the  other  party,  namely,  Judooi 
and  others,  took  no  steps  whatever  to 
duce  evidence  to  show  cause  why  the  pcnak] 
covered  by  the  bonds  should  not  be  enforced.^ 
Section  293  enacts  that,  whenever  it  may  be. 
proved,  that  is  to  say,  proved  by  evidence 
taken  in  the  presence  of  the  parties  bcfore-j 
a  Magistrate,  that  any  recognizance  ur 
other  bond  taken  under  this  Cha^ef-^ 
has  been  forfeited,  he  shall  record  thegroaoda-^ 
of  such  proof,  and  shall  call  upon  ihe 
person  bound  by  the  bond  to  pay  the  penato-' 
thereof,  or  to  show  cause  why  it  sfaouw^ 
not  be  paid.  Jn  this  case,  the  Depwey*^ 
Magistrate  did  record  the  grounds  of  sw^l 
proof,  and  he  states  that  it  has  been  pnwped^ 
in    the    case    of    unlawful    assembly  lia^"; 
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these  parties  did  commit  a  breach  of  the 
jpeace  subsequent  to  the  date  on  which  they 
executed  these  penaIty>bonds.  In  the  case 
bf  Nilmadhub,  we  cannot  say  that  the  Deputy 
Magistrate  did  not  consider  the  additional 
svidence  adduced  by  that  party.  Now,  in 
5»e  Full  Bench  case  to  be  found  in  Vol  XII., 
IVeekly  Reporter,  Criminal  Rulings,  the  late 
Chief  Justice,  Sir  Barnes  Peacock,  observes 
liat  it  appeared  to  him  that,  before  a  person 
fan  be  called  upon  to  give  a  bond  to  keep 
he  peace,  the  Magistrate  must  adjudicate  on 
the  question  as  to  whether  there  is  reason- 
ible  ground  for  believing  that  he  is  likely 
%>  commit  a  breach  of  the  peace,  and  that 
ile  must  adjudicate  on  that  point  in  the  way 
in  which  he  must  adjudicate  in  all  other 
::ases,  after  taking  evidence  in  the  presence 
>f  the  person  charged,  and  giving  him  an 
opportunity  to  cross-examine  the  witness. 
m  that  judgment,  a  distinction  was  made 
between  a  call  by  a  Magistrate  under  Sec- 
fon  282  for  a  person  to  show  cause  why  he 
should  not  enter  into  a  bond  to  keep  the 
|)eace,  and  the  case  in  which  a  Magistrate, 
ther  hearing  any  evidence  that  may  be  ad- 
loced  on  the  part  of  the  person  called  upon 
p  show  cause,  directs  that  person  to  enter 
iito  recognizances.  Now,  in  this  case,  the 
Magistrate,  although  he  proceeded  in  the 
irist  instance  under  Section  282  upon  the 
letition  of  Nilmadhub  and  the  report  of  the 
jiolice-ofFicer,  he  subsequently,  after  giving 
he  parties  an  opportunity  to  show  cause,  and 
directing  them  to  enter  into  recognizances  to 
tcep  the  i^eace,  acted  on  legal  evidence  taken 
a  the  presence  of  the  parties,  in  addition  to 
he  report  of  the  police  and  the  petition  of 
liihnadhiib. 

With  reference  to  the  second  objection, 
lamely,  that  the  Magistrate  ought  not  to  have 
lirected  the  forfeiture  of  the  whole  amount 
»vered  by  the  bonds,  we  have  been  referred 
16  the  case  of  Jehan  Bux,  reported  in  Vol. 
KV.,  Weekly  Reporter,  page  88.  In  that  case 
Iff.  Justice  E.  Jackson  made  the  following 
lemarks  :  "  It  is  not  necessary,  then,  to  con- 
*sider  the  question  whether,  when  recog- 
nizances are  forfeited,  the  Magistrate  is 
*bound  to  forfeit  the  whole  amount  of  the 
*bond ;"  and  that  '*  it  is  only  the  Govern- 
^isent  which  can  reduce  the  sum  to  a 
^penalty  corresponding  to  the  breach  of 
vthe  peace  which  has  taken  place ;"  and 
|e  learned  Judge  goes  on  to  say  that  he 
^tiiould  hesitate  very  much  before  coming 

Eto  any  such  conclusion,  notwithstanding 
the  decision  of  the  Bombay  High  Court 
*o  the  contrary."    Mr.  Justice  E.  Jackson 


passed  no  decision  on  the  point,  but  there  is, 
as  he  observed,  the  decision  of  the  Bombay 
High  Court  taking  a  different  view.  We 
think  that,  under  the  provisions  of  Sec- 
tion 293,  the  Deputy  Magistrate  could  not 
direct  the  forfeiture  of  a  portion  of  the 
penalty.  The  Section  distinctly  says  that, 
after  recording  the  grounds  of  such  pi  oof, 
the  Magistrate  shall  call  upon  the  person 
bound  to  pay  the  penally  of  the  bond,  or  no 
show  cause  why  it  should  not  be  paid.  In 
this  case,  we  think  that  the  amount  of  the 
recognizances  is  wholly  out  of  proportion  to 
the  nature  of  the  dispute  which  appears  to 
us  to  have  been  a  petty  one ;  and  it  is  also, 
having  due  regard  to  the  circumstances  of 
the  case  and  the  means  of  some,  if  not  of 
all,  the  parties,  very  excessive.  The  disturb- 
ance which  took  place  was  a  very  trivial 
one,  as  already  stated  in  our  judgment ;  and 
we  have  no  doubt  that,  if  the  Government  are 
moved  in  the  matter,  the  Government  will 
probably  not  think  fit  to  enforce  in  this 
case  the  forfeiture  of  this  very  large  sum. 
This  Court  is  unable  to  interfere,  as  no  law 
has  been  made  out. 

Welherefore  reject  this  application. 


^ 


The  29th  November  1872. 

Present : 

The  Hon'ble  F.  B'.  Kemp  and  Dwarkanath 

Mitter,  Judges, 

Act  VIII.  of  Z869,  Section  132A— Disposal  of 
property — Jurisdiction. 

(Miscellaneous  Case.) 

Rash  Mohun  Goshamy  and  "another, 
.     .  Petitioners, 

versus 

Kali  Nath  Raha  and  another,  Opposite  Party, 

Bahoo  Grish  Chunder  Ghose 
for  Petitioners. 

Bahoos  Nullit  Chunder  Sein  and  Shoshee 
Bhooshun  Sein  for  Opposite  Party. 

Under  Section  132 A,  Act  VIII.  of  1869,  no  order  can 
be  passed  with  reference  to  the  disposal  of  any  property 
in  a  Criminal  Court,  unless  that  property  is  produced 
before  the  Court ;  such  order  must  be  made  at  the  time 
of  passing  judgment. 

Kempj  J, — We  think  that  the  order  of 
the   Officiating   Sessions   Judge,   dated    the 
3rd  of  September  1872,  namely,  "that  the 
"  Lower  Court  shall  make  over  the  buffaloes 
^'  to  the  person  from  whose  undoubted  pos- 
session   they    were   taken,    leaving    Gour 
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"Hurry  Gope  to  sue  in  the  Civil  Court," 
must  be  set  aside  as  passed  without  jurisdic- 
tion. We  purposely  refrain  from  giving  any 
opinion  as  to  the  title  to  these  buffaloes. 
The  Magistrate,  when  the  case  of  riot  was 
before  him,  distinctly  refused  to  pass  any 
order  with  reference  to  the  buffaloes,  and  we 
think  that  the  Magistrate  was  right  in  doing 
so  under  the  provisions  of  Section  132 A  of 
Act  VIII.  of  1869.  The  property,  namely, 
the  bufifaloes,  were  not  produced  before  the 
Magistrate,  and  therefore,  at  the  time  of 
passing  judgment,  the  Magistrate  distinctly 
refused  to  pass  any  order  with  reference  to 
their  disposal.  An  appeal  was  preferred  to 
the  Sessions  Judge,  and  the  Sessions  Judge 
also  distinctly  refused  to  interfere  with 
reference   to  the  disposal  of  the  buffaloes. 

This  order  was  passed  by  Mr.  A . 

Subsequently,      the     present     Judge,     Mr. 

G ,  has  passed  the  order,  which  is  now 

the  subject  of  this  appeal.  We  think  that 
this  order  has  been  passed  without  juris- 
diction, firstly,  with  reference  to  the  provi- 
sions, of  Section  132 A  of  Act  VIII.  of  1869, 
inasmuch  as  no  order  can  be  passed  with 
reference  to  the  disposal  of  any  property 
in  a. Criminal  Court,  unless  that  property  is 
produced  before  the  Court,  and  such  order 
made  at  the  time  of  passing  judgment. 
Secondly,  we  think  the  order  is  without 
jurisdiction,  inasmuch  as  the  Magistrate  had 
distinctly  refused  to  pass  any  order  with 
reference  to  the  disposal  of  the  buffaloes, 
and,  on  appeal  to  the  Sessions  Judge,  that 
order  was  confirmed  by  the  predecessor  of 
Mr.  G ,  Mr.  A .     We  therefore 


(B.C.)  of  1 8/2,  proceedings  should  be  taken 
provisions  of  Chapter  XV.  of  the  Code  oC 
Procedure,  as  required  by  Section  34  of  the  fonaerAit.' 

Reference. — The  accused,  Bbngwm-, 
Chunder  Koondoo  and  Essnr  Chunder  Nig,j 
were  convicted  by  a  Municipal  CommisaoneT; 
of  storing  jute  in  certain  premises  withoC 
license,  under  Section  4  of  the  Jute  Warp<, 
house  Act,  and  were  fined  Rs.  50  and  if 
respectively. 

It  appears  to  me  that  the  proceedings  rf 
the    convicting  officer   were    irregular 
illegal,  and  should  be  quashed. 

Section  34  of  the  said  Act  requires  that  of* 
fences  punishable  under  that  Act  should  be 
dealt  with  under  the  provisions  of  CI 
XV.  of  the  Criminal  Procedure  Code,  but 
proceedings  were  taken  in  these  cases 
the  provisions  of  that  Chapter. 

The  person  fined  is  not  the  owner  of 
premises  where  the  jute  was  stored. 
Judgment  0/  the  High  Court. 

Kemp,  J, — We  concur  with  the  Scssioaf ' 
Judge,  and  quash  the  proceedings  of  te! 
convicting  officer. 

From  the  memo,  of  the  Vice- Chairman 
the  Municipal  Commissioners,  it  is  clear 
the  offence,  if  any,  was  not  dealt  with  od< 
the  provisions  of  the  Criminal  Pioccdi 
Code,  as  required  by  Section  34,  Act  IL 
1872  (B.  C). 


under  ^ 


think  that  any  order  passed  by  Mr.  G , 

in  opposition  to  the  order  of  his  predecessor, 
was  without  jurisdiction. 

We  reverse  the  order  of  the  3rd  of  Sep- 
tember last  as  passed  without  jurisdictiou- 


The  29th  November  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Procedure— Storine  Jute— License — Act  XXV. 
of  i86r,  Chapter  XV.— Act  II.  (B.  C.)  of  1872, 
Sections  4  and  34. 

Reference  to  the  High  Court,  under  Section 
434  9f  ^^^  ^^<^^  9f  Criminal  Procedure, 
by  the  Sessions  Judge  of  24'Pergunnahs, 

Bhugwan  Chunder  Koondoo  and  another, 

Petitioners, 

Before  a  conviction  for  storing-  jute  in  a  warehouse 
without  a  license  can  be  had  under  Section  4  of  Act  II. 


The  30th  November  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gk 

Judges. 

Jurisdiction— Offence— Complaint— Post 
Act— Act  XXV.  of  i86z.  Section  68— Act 
of  1866,  Section  48. 

(Miscellaneous  Case.) 
Panna  Lall  Mookerjee,  Petitioner, 

Baboo  Bhohanee  Churn  Dutt  for 

Petitioner. 

• 

To  gfive  a  Magistrate  jurisdiction  to  take 
of  an  offence  without  any  complaint  under  _ . . 
Code  of  Criminal  Procedure,  there  roust  be  aa 
committed  which  is  punishable  under  the  Peaal  Code 
under  some  special  Act. 

Per  Kemp^  J,  (Glover,  J . ,  doubting-)  .—That  the 
ing  of  a  newspaper  by  a  person  employed  in  the 
Office,  and  replacing-  it  in  its  envelope,  does  oot  o 
tute  an  offence  under  Section  4S,  Act  XIV.  of  t86fi, 
it  could  not  be  said  that  the  accused  stole,  frai 
appropriated,  wilfully  secreted,  destroyed,  or 
away  any  letter  or  other  article  sent  by  post. 

Per  Kemp  &  Glover,  JJ, — ^There  must  be  a 
lent  intention  in  the  act  of  the  accused  before  be  cu 
convicted  under  the  Section  (4S). 


ho 
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»/,  7. — This  is  an  application  on  behalf 
na  Lall  Mookerjee,  who  is  second  writer 
le  Dam-Dum  Post  Office.  The  grounds 
by  the  pleader  who  appeared  for  the 
loner  are:  ist,  that  there  is  no  prosecu- 
in  accordance  with  the  provisions  of  the 
iinal  Procedure  Code  ;  2ndly,  that  the 
ice  charged,  if  proved,  is  not  a  criminal 
tee,  although  it  may  be  a  dereliction  of 
toy  on  the  part  of  the  petitioner  as  a  clerk, 
^:h  can  be  taken  notice  of  by  the  depart- 
(CDt  under  which  he  is  employed ;  and, 
^ly,  that  this  Court  ought  to  interfere 
ler  Section  35,  and  direct  the  transfer 
^Ibe  case  from  the  file  of  the  Cantonment 
istrate  of  Dum-Dum  to  the  Magistrate's 
of  the  34-Pergunnahs  or  to  any  other 
tapetent  Court,  on  the  ground  that  the 
||Monment  Magistrate  has  written  a  letter 
i'  the  Magistrate  of  the  24-Pergunnahs, 
bm  which  letter  it  is  clear  that  he  has  in  a 

rure  prejudged  the  case, 
does  not  appear  in  this  case  that  any 
laint  was  made,  but  under  Section  68 
Magistrate  of  a  District,  or  Magistrate 
charge  of  a  Division  of  a  District,  may, 
»at  any  complaint,  take  cognizanx:e  of 
"offence"  which  may  come  to  his  know- 
re.  There  is  nothing  on  the  record  to 
that  the  knowledge  of  the  Cantonment 
bgistrate  in  this  case  is  ''either  a  person- 
[knowledge,  or  a  knowledge  derived  from 
Stimony  legally  given"  (see  judgment  of 
^.  Justice  Phear  in  the  case  of  the  peti- 
tPQ  of  Surendro  Nath  Roy,*  page  275, 
pDga]  Law  Reports,  Vol.  V.).  But  we  are 
jj^ly  of  opinion  that  in  this  case  no  offence 
been  committed.  Section  68  does  cer- 
give  the  ^Iag;strate  power  to  take 
iizance  of  an  offence  without  any  cotn- 
;tnt,  but  there  must  be  an  offence  commit- 
id  which  is  punishable  under  the  Penal 
bde  or  under  some  special  Act.  Now,  it  is 
6d  In  this  case  that  the  petitioner,  who  was 
^clerk  in  the  Dum-Dum  Post  Office,  slipped 
K  the  cover  of  a  vernacular  newspaper, 
it,  and  re-placed  it  in  its  envelope. 
tion  48  of  Act  XIV.  of  1866  enacts  that 
loever,  being  in  the  employ  of  the 
►vemment  in  the  Post  Office  Department, 
lall  steal,  fraudulently  appropriate,  or 
itfully  secrete,  destroy,  or  throw  away, 
\y  letter  or  other  article  sent  by  post,  or 
thing  contained  in  any  such  letter  or 
ler  article,  or  shall  mutilate  or  break 
in  any  such  letter  or  other  article,  or  any 
lil  bag  or  box,   with   the   intention  of 

•  13  W.  R.,  Crim.,  27- 

Vol,  XIX. 


"  fraudulently  appropriating  anything  there- 
"  in  contained,  shall  be  punished,  on  conviction 
'•before  a  Criminal  Court,  with  imprison- 
*'ment  of  either  description,  as  defined  in 
"  the  Indian  Penal  Code,  for  a  term  not  ex- 
"  ceeding  seven  years,  and  shall  also  be  liable 
"to  fine."  Now,  it  cannot  be  said  in  this 
case  that  the  petitioner  stole,  fraudulently 
appropriated,  wilfully  secreted,  destroyed, 
or  threw  away  any  letter  or  other  article 
sent  by  post  ;  and  it  does  not  appear  that 
there  was  any  "intention,"  the  gist  of  the 
offence,  on  his  part  of  fraudulently  appro- 
priating any  letter  or  other  article  sent  by 
post.  We,  therefore,  being  of  opinion  that 
no  offence  has  been  committed,  quash  the 
proceedings,  and  direct  the  immediate  release 
of  the  petitioner. 

Glover,  J. — I  am  quite  of  the  same  opi- 
nion. I  merely  wish  to  add  that  I  am  not 
by  any  means  certain  that  the  wording  of 
Section  48,  Act  XIV.  of  1866,  would  not 
include  the  "opening"  of  newspapers;  but 
under  any  circumstances  I  quite  agree  with 
Mr.  Justice  Kemp  in  holding  that  there  was 
no  fraudulent  intention  in  the  act  of  the 
petitioner.  I  think,  therefore,  that  the  pro- 
ceedings should  be  quashed. 


The  4th  December  1872. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

False  charge— Search  of  house— Section  211, 

Penal  Code. 

The  Queen 

versus 

Hunooman  Lall,  Appellant. 

Committed  by  the  Assistant  Magistrate^  ami 
tried  hy  the  Sessions  Judge  of  Sarun,  on 
a   charge  of  bringing  a  false  charge  of 
murder  with  Intent  to  cause  injury  under 
Section  211  of  the  Penal  Code. 

Where  a  person,  who  is  interested  in  the  matter,or  has 
a  certain  omcial  responsibih'ty,  says  to  a  police-officer, 
"  A  tells  me  that  X  has  committed  a  certain  offence, 
"and  B  and  C  confirm  the  statement,  and  I  accordingly 
"  suspect  X,"  and  follows  up  that  statement  by  an  appli- 
cation to  have  X's  house  searched,  he  prefers  a  charge 
against  X.  If  such  charge  be  false,  he  may  be  convicted 
under  Section  211  of  the  Penal  Code. 

Jackson,  J, — In  my  opinion,  the  Court  of 
Session  had  grounds  for  finding,  and  substan- 
tially did  find,  that  the  conduct  of  the  pri- 
soner,  Hunooman   Lall,  amounted  to   the 
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bringing  of  a  charge,  and  that  such  charge 
was  false  and  malicious. 

It  appears  to  me  that,  if  a  roan,  especially 
one  interested  in  the  matter,  or  having  a  cer- 
tain official  responsibility  (and  the  prisoner 
is  both),  says  to  a  police-officer,  "A  tells  me 
"  that  X  has  committed  a  certain  offence,  and 
"B  and  C  confirm  the  statement,  and  I 
"accordingly  suspect  X,"  and  follows  up 
that  statement  by  an  application  to  have  X's 
house  searched,  he  has,  in  truth,  preferred  a 
charge  against  X.  The  prisoner  did  all 
this. 

If  this  were  not'  so,  ;in  artful  mischief- 
maker  might  easily  bring  innocent  persons 
into  trouble,  and  avoid  all  unpleasant  conse- 
quences to  himself. 

The  Judge  finds,  moreover,  that  there  was 
ill-feeling  between  the  prisoner  and  the  per- 
sons thus  falsely  accused,  and  consequently 
that  he  entered  with  alacrity  into  the  mali- 
cious prosecution  of  which  the  idea  is  sup- 
posed to  have  originated  with  the  ticcadar  of 
the  village,  the  prisoner  being  the  putwary. 

I  would  not  disturb  the  conviction  or 
sentence. 


The  1 2th  December  1872. 

Pnsent : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Act  XXV.  of  1861,  Section  62—Obstruction— Pri- 
vate dispute. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Backer  gunge. 

Nilkomul  Mookhopadhya 

versus 
Anund  Chunder  Lushkur. 

Section  62  of  the  Code  of  Criminal  Procedure  does 
not  apply  to  a  private  dispute  between  two  parties  rela- 
tive to  a  path. 

Reference. — The  Officiating  Magistrate 
appears  to  mc  to  have  taken  a  mistaken  and 
mischievous  view  of  the  intent  and  scope  of 
Section  62,  Criminal  Procedure  Code,  and  of 
his  powers  thereunder. 

The  case  relates  to  what  is  admittedly  a  pri- 
vate path.  One  Brindabun  Chunder  Chucker- 
butty  owns  the  land,  and  a  few  years  ago  he 
metalled  part  of  it.  P'or  the  last  four  years 
Nilkomul  Mookhopadhya  has  occupied  a 
house  which  adjoins  the  path,  and  he  has 
used  it  as  a  means  of  communication  with 


the  high  road.  Latterly  Brindabun  Chunder  i 
Chuckerbutly  has  run  up  a  shed  which  in- 
fringes on  the  path  to  the  extent  of  a  cdnt, 
and  by  means  of  his  servants,  Anund  Chunder 
I-ushkur  and  Prosonno  Kumar  Kanjobolly,, 
has  removed  some  of  the  brickwork  of  ite! 
path.  Nilkomul  Mookhopadhya  complained 
of  this,  and  the  ( )fficiating  M a gi?tralc  deputed 
Deputy  Magistrate  Okhoy  Koomir  Sen  to 
make  a  local  enquiry.  From  his  report, 
which  fomis  part  of  the  record,  it  will  be 
seen,  ist,  that  he  considers  the  paiii  a  pn- 
vate  path ;  2nd,  that  Brindabun  Chundtf 
Chuckerbutty  is  entitled  to  the  material  of 
which  it  is  composed;  and  3rd,  that  Nil- 
komul Mookhopadhya  has  a  prescriptive  right 
of  way  over  the  path.  Without  going  for-j 
iher  into  the  matter,  but  acting  entirely  m 
this  report,  the  Officiating  Magistrate,  under; 
Section  62,  Criminal  Procedure  Cotle,  dirc{lr 
ed  Brindabun  Chunder  Chuckerbutty  to  pu( 
down  the  shed  which  infringed  upon  tbe-. 
path,  and  fined  Anund  Chunder  Lushkur  and 
Prosonno  Kumar  Kanjobolly  5  rupees  eaA 
for  having  committed  the  offence  of  miscbid 
in  removing  some  of  the  bricks  in  the  path. 

I  think  the  High  Court  will  agree 
me  that  this  was  a  case  which  ought  not  ttff 
have  been  tried  under  Section  62,  Crimina. 
Procedure  Code,  at  all.  The  moment  it 
clear  that  the  dispute  was  a  private  01 
between  two  parties  relaiive  to  a  path,  t 
should  have  been  left  to  settle  it  bv  refere 
to  the  proper  Court.  The  obstruction 
plained  of  was  no  cause  of  public  danger 
called  for  no  exercise  of  exceptional  jxiti 
on  the  part  of  the  Magistrate.  If  the  ^ 
ciating  Magistrate  is  to  interfere  in  evei 
private  quarrel,  because  he  thinks  jmt^ 
will  be  more  speedily  administered  by  hi 
self  than  by  the  ordinarj'  Courts,  there  is 
knowing  to  what  lengths  he  may  not 
his  powers  under  Section  62.  If  this  cai 
had  been  taken  up  under  Section  320,  Cir 
minal  Procedure  Code,  there  might  hav 
been  some  reason  for  determining  authori* 
lively  whether  a  right  of  way  existed  or  notj 
but  the  fact  is,  whether  a  right  of  way  exist* 
or  not,  Brindabun  Chunder  Chackerbutnf 
has  never  closed  the  way.  He  has  only  slight- 
ly reduced  the  breadth  of  an  already  broad; 
path.  There  was  really,  therefore,  no  cau* 
for  the  Officiating  Magistrate  to  interfere  ik 
all.  On  what  ground  the  two  servants  4 
Brindabun  Chunder  Chuckerbutty  havcbee» 
punished  for  removing  some  of  the  bricks,! 
am  at  a  loss  to  conceive.  Even  the  Be] 
Magistrate  who  made  the  local  enquir}*ci 
sidered   that  Brindabun  Chunder  Cba' 
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jbutty  had  a  right  to  do  this.  The  removal 
jCl  the  bricks  cannot  be  said  to  have  caused 
Jrrongful  loss  or  damage  to  the  public  or  to 
ffoy  person.  They  were  admittedly  the  pri- 

e;  propcity  of  Brindabun  Chunder  Chuck- 
uUy,  and  Nilkomul  Mookhopadhya 
Iras  in  no  way  legally  entitled  to  them.  ■  I 
bad  hoped  that  the  Officiating  INIagistrale, 
irhen  he  was  directed  by  this  Court  to  stay 
l&e  execution  of  his  order  under  Section  62, 
(wuld  have  withdrawn  it  altogether  as  being 
beyond  his  jurisdiction ;  but  as  he  has  failed 
IP  do  so,  1  am  compelletl  to  refer  it  to  the 
pigh  Court  for  orders.  1  have,  therefore,  to 
Elicit  the  High  Court  to  set  aside  the  order 
iJBreciing  the  removal  of  the  shed  from  the 
^ge  of  the  path,  and  to  remit  the 
es  levied  on  Anund  Chlmder  Lushkur  and 
■losonno  Kumar  Kanjobolly  on  account  of 
ir  removal  of  their  master's  bricks  from 
^  path. 

\         Judgment  of  the  High  Court, 

\  Jackson.  J, — We  are  of  opinion  that  the 
fcpceedings  of  the  Officiating  Magistrate  in 
pis  case  were  quite  unwarranted  by  law; 
It  Section  62,  Code  of  Criminal  Procedure, 
not  apply  to  the  case;  and  that  the 
fence  of  "mischief"  was  not  committed 
Anund  Chunder  Lushkur  and  Prosonno 
[nmar  Kanjobolly. 
B:  The  orders  of  the  Officiating  Magistrate 
m  therefore  quashed  ;  and  the  fines  inflicted, 
f  they  have  been  levied,  are  to  be  repaid. 

\  

i 

\  The  i7ih  December  1872. 

i  Present  : 

ilie  Honblc  L.  S.  Jackson  and  \V.  Markby, 
[  Judges. 

Idct  V.  of  1861,  Section  29— Police-officer— 
f         Search  of  house— Stolen  property. 

Ke/erence  to  the  High  Court,  under  Section 
;  434  0/ the  Code  0/  Criminal  Procedure^  by 
\  ike  ^ession4  Judge  of  Gya. 


\' 


The  Queen 

versus 

Eolaki  Lall,  Applicant, 

Baboo  Boodh  Sein  Singh  and  Moonshee 

* 

Mahomed  Yousuff  for  the  Applicant. 

lere  rashness  or  negligence  on  the  part  of  a  poHce- 
»r,  before  ordering  the  search  of  a  man's  house  for 
en  property,  does  not  constitute  an  offence  amounting 
riolation  of  duty  under  Section  29,  Act  V.  of  iSGi. 
violation  there  intended  must  be  wilful,  intentional 
"ation  of  some  clear  duty,  or  other. 


Reference — The  Court  will  observe  that 
ihe  petitioner,  Bolaki  Lall,  a  Sub-Inspector 
of  Police  in  this  district,  has  been  convicted 
by  the  Joint  Magistrate  of  violation  of  duty, 
and  sentenced  under  the  provisions  of  Section 
29  of  the  Police  Code  (V.  of  186 1)  to  sufiFer 
one  month's  rigorous  imprisonment.  The 
violation  of  duty  which  the  petitioner  has 
been  found  to  have  committed  is  said  to  have 
consisted  in  searching  a  house  without  rea- 
sonable and  probable  grounds  for  such 
search. 

It  appears  to  me  that  the  order  of  the 
Joint  Magistrate  has  been  passed  under  a 
misapprehension  both  of  the  law  of  search 
and  of  the  Act  cited  in  the  judgment. 

The  law  which  empowers  police-officers 
to  search  for  stolen  and  other  property  is  con- 
tained in  Section  142  of  the  Criminal  Pro- 
cedure Code  ;  and,  according  to  the  wording 
of  that  Section,  all  that  is  necessary  to  make 
it  lawful  for  an  officer  in  charge  of  a  police- 
station  to  search  for  such  property  is  that  he 
should  consider  the  production  of  it  essential 
to  the  conduct  of  an  enquiry  into  an  offence 
which  he  is  authorized  to  investigate.  None 
of  the  conditions  herein  specified  were 
wanting  in  the  case  under  consideration.  The 
petitioner  was  an  officer  in  charge  of  a  police- 
station  (a  Sub-Inspector) ;  he  was  conducting 
an  enquiry  into  a  case  of  theft  which  he 
A'as  authorized  to  do;  and  he  was  undoubt- 
edly justified  in  considering  the  production  of 
the  stolen  articles  essential  to  the  conduct 
of  that  enquiry :  consequently  under  the 
law  he  was  authorized  to  search  for  them  in 
any  house  or  place  within  the  limits  of  his 
station. 

Cut  the  Joint  Magistrate  appears  to  hold 
that  the  petitioner  had  no  reasonable  ground 
for  believing  that  the  property  sought  for 
would  be  found  in  the  particular  house  which 
he  searched,  and  that  consequently  he  com- 
mitted a  breach  of  duty  in  causing  the  search 
to  be  made.  Upon  this  point  I  would  remark 
that  it  does  not  appear  that  the  petitioner 
searched  the  house  in  question  of  his  own 
motion.  On  the  contrary,  there  is  evidence 
in  the  record  to  show  that  he  did  so  at  the 
request  of  others,  who  declared  themselves' 
to  have  reason  to  believe  that  the  property 
might  be  found  there.  I  cannot  think  that, 
under  these  circumstances,  the  officer  com- 
mitted any  such  violation  of  duty  as  to 
render  himself  liable  to  the  penalties  pre- 
scribed in  Section  29,  Act  V.  of  186 1.  It 
may  be  that  there  was  no  really  good  ground 
for  the  belief  that  the  missing  property 
was  in  that  house,  and  in  such  a  case  the 
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^  proprietor  ,has    always    a  remedy    for  the 

'  injur}'  (lone  to  him  by  a  search  in  a  civil 

action  in  which  both  the  parties  who  insti- 
gated the  search  and  the  officer  who  made 
it  might  be  cast  in  heavy  damages  if  they 
failed  to  show  some  reasonable  foundation  for 
their  proceedings.  IKit  a  criminal  prose- 
cution against  the  officer  alone  is  a  very 
different  matter,  and  it  seems  to  me  that  the 
petitioner  has  done  nothing  to  render  himself 
liable  to  one.  There  is  certainly  nothing  in 
the  Act  cited  by  the  Joint  Magistrate  which 
can  be  construed  as  declaring  directly  or 
.  indirectly  that  a  police-officer  shall  be  held 
to  hax-e  committed  a  violation  of  duty  if 
he  shall  be  unable  to  show  that,  before  he 
searched  for  stolen  property  in  any  particular 
place,  he  had  good  reasons  to  believe  it  would 
be  found  there  ;  and,  in  the  absence  of  any 
such  provision,  it  appears  to  me  that  the  con- 
viction under  that  Act  is  bad,  and  ought  to 
be  quashed. 

As  it  is  not  improbable  that  some  time 
may  elapse  before  the  receipt  of  orders  upon 
this  reference,  during  which  time  the  peti- 
tioner would  be  continuing  to  undergo  a 
disgraceful  punishment  which,  in  my  opinion, 
he  has  not  deserved,  1  have  taken  it  upon 
myself  to  direct  his  release  upon  bail  pend- 
ing the  arrival  of  the  Court's  orders. 

I  cannot  conclude  without  recording  my 
opinion  that  the  evidence  of  the  witnesses  and 
the  proceedings  of  the  Joint  Magistrate  have 
been  recorded  in  a  much  less  careful  and 
complete  manner  than  was  desirable. 

Judgment  of  the  High  Court, 

Jackson,  J, — In  this  case  it  is  not  neces- 
sary to  trouble  the  vakeel  who  appears  in 
support  of  the  view  taken  by  the  Sessions 
Judge.  I  concur  in  the  view  which  the 
Sessions  Judge  has  taken.  All  that  is  made 
out  by  the  evidence,  or  found  by  the  Joint 
Magistrate  who  convicted  Bolaki  Lall,  is  that, 
upon  the  request  of  a  person  whose  property 
had  been  stolen,  and  upon  some  vague  inform- 
ation that  the  complainant  in  this  case, 
named  Nujceboollah,  was  a  person  who  asso- 
ciated with  thieves,  and  habitually  received 
stolen  property,  Bolaki  Lall,  who  was  the 
Sub-Inspector  of  Police  in  charge  of  the 
police-station,  searched  Nujeeboollah's  house. 

The  Joint  ISIagistrate  observes  that  it  is 
essential,  before  a  police-officer  orders  the 
search  of  a  man's  premises,  that  there  should 
be  sufficient  and  reasonable  cause  for  making 
such  search.  That  cause  he  holds  to  be 
wanting  in  the  present  case,  and  he,  therefore, 
considers  Bolaki  Lall  to  have  been  guilty  of 


violation  of  duty  such  as  is  contemplated  bf 
Section  29,  Act  V.  of  1861,  and  accordii^ 
convicts  him  under  that  Section,  andseotcoocs 


him  to  rigorous  imprisonment  for  one  montL 

It  is,  no  doubt,  necessary  that  a  pofice-i 
officer,  before  ordering  the  search  of  a  mans 
house  for  stolen  property,  should  take  care  is 
have  reasonable  and  sufficient  ground  for  Ui 
proceedings ;  for,  if  he  does  not,  he  is  liabk 
to  be  called  upon  to  justify  his  acts  in  a 
brought  against  him  by  the  injared  pam, 
and  may  have,  and  properly  have,  to  piy 
damages.  This,  it  seems  to  rac,  is  not  a 
in  which  mere  rashness  or  negligence  woold 
constitute  an  offence  amounting  to  \iolatiai 
of  duty  mentioned  in  Section  29 
violation  there  intendeil  must  be  viHil,s 
intentional  violation  of  some  clear  datr,  or 
other.  The  Section  speaks  of  *'  any  violadoft 
"  of  duty,  or  wilful  breach  or  neglect  of  aif. 
"  rule  or  regulation,  or  lawful  order  made  bf 
"competent  authority.''  I  do  not  understaal 
by  the  arrangement  of  these  words  that  ^ 
violation  of  duty  contemplated  can  be  vsf 
thing  otherwise  than  wilful  or  intentiODaL 
I  think  it  is  clear  that  the  legislature  dH 
not  intend  to  affix  so  serious  a  penahj  H 
three  months'  imprisonment,  with  or  vithoii 
hard  labor,  to  a  mere  mistake  committed  l)f 
a  police-officer  (for  in  this  case  mnlafiiak 
not  imputed)  in  the  execution  of  his  dotf; 
The  view  that  I  take  is  in  accordance  vidi 
decision  reported  in  8  Bengal  Law  R 
Appendix,  p.  60,  in  the  case  of  Queen 
Radhoo  Singh,*  before  Bayley  and  Ma 
J  J.  I  think  the  conviction  is  not  wanarti 
by  law,  and  must  be  set  aside. 

Jjarkdy,  J. — I  am  of  the  same  opinion. 


The  15th  January  1873. 
Present  : 

The  Honblc  J.  B.  Phear  and  W.  Aii 

Judges, 

Mookhtar— Acting— Act  XX.  of  x86s  Sectioai 

(Miscellaneous  Case.) 

Fuzzle  All,  Petitioner, 

Mr,  J,  S,  Rochfort  for  the  Petitioner, 

The  word  "  act "  in  Section  5  of  the  Pleaders* 
Mookhtars'  Act,  XX.  of  1S65,  means  the  domjrsofocd 
as  the  agent  of  the  principal  party  which  shafi 
recognized  or  taken  notice  of  by  the  Court  as  the  actj 
that  principal.    There  is  nothinf?  in  the  words  of  the r 
or  in  its  spirit  to  prevent  a  person  as  pri%'ate  afentf 
going  between  the  prisoner  or  the  duly  authorized  \ 
upon  whom  the  real  responsibility  of  the  defence 

-  ■  ,  a  ■ 

•  17  W.  R.,  CriiD.,  34. 
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i  Pheafy  y. — In  this  case  the  petitioner  has 
peen  fined  by  the  Sessions  Judge  for  having 
;tised  as  a  mookhtar  in  the  Sessions 
►urt  without  having  previotisly  obtained  a 
>perly  stamped  certificate  authorizing  him 
lo  to  practise.  The  Judge  says :  "  In  the 
hcase  of  the  Queen  vs,  Buzurgcha  Kalu 
Kand  others,  tried  at  the  late  Sessions  on  the 
*i2nd  July,  I  noticed  Fuzzle  Ali  instructing 
rlhe  Vakeel,  Baboo  Kamala  Kanth  Sein,  who 
r  was  engaged-  for  the  defence.  From  the 
^statement  marked  A  made  by  him  on  that 
^day,  and  from  the  petition  put  in  by  him 
Jf  to-day  and  marked  B,  it  is  quite  clear  that 
rjbe  is  a  practising  mookhtar,  and  not  the 
ff.employe  of  a  single  individual,  who,  as 
f* himself  conversant  with  the  facts,  was  as- 
rsisling  his  master  in  his  trouble  by  com- 
^manicatlng  them  to  the  vakeel.  It  is  ad- 
f^iniued  that  his  knowledge  was  derived 
j^ second  hand;  that  he  lives  and  practises 
fthere  in  Chittagong.  And  it  is  contended 
gtbat  to  instruct  a  vakeel,  stand  behind  him 
^during the  trial,  suggest  queslions,  and  other- 
?vise  take  an  active  part  in  the  manage- 
ment of  the  defence,  does  not  amoimt  to 
practising  as  a  mookhtar  in  the  Court  of 
Session.  I  am  of  opinion  that  such  acts  do 
SI  amount  to  '  practising  as  a  mookhtar.'  <« 
**  Fuzzle  Ali  received  no  permission  from 
the  Court  lo  appear  for  the  prisoner.  He 
f*  holds  a  certificate  on  an  eight-rupee 
p  stamp  under  Clause  (G),  Secuon  lo,  Act 
rXX.  of  1865.  To  enable  him  to  practise 
pin  the  District  Court,  />.,  Court  of  Session, 
fjhe  should  hold  a  sixtecn-rupee  stamped 
^certificate  under  Clause  (F).  He  is  liable 
*'lo  a  fine  not  exceeding  16  x  10  =^  160 
**  rupees  under  Section  13  of  the  Act,  but 
•'I  shall  limit  the  fine  to  ten  times  the 
**  difference." 

This  matter  has  been  brought  before  us 
Under  Section  42  of  Act  XX.  of  1865,  the 
Act  already  quoted,  which  says  that  *'  Every 
**  Order  for  imposing  a  fine  which  shall  be 
**  passed  under  this  Act  shall  be  subject  to 
!^ revision  by  the  High  Court  if  the  order 
"shall  have  been  passed  by  a  Court  subordi- 
"nate  to  the  High  Court."  *  *  * 

It   seems  to  me   that  the   order  of    the 
ijudge  ought  not  to  be  sustained.     The  only 
^~dence  of  '*  practising "  which  the  Judge 
relied  upon,  in  fact  had  before  him,  w^as 
ely  evidence  of  the  fact  of  Fuzzle  All's 
iving  stood  behind  the  vakeel  during  the 
sions  trial,  and  suggested  to  him  questions, 
otherwise   taken  an  active  part  in  the 
Management  of  the  defence  during  that  time. 
does  not  appear  very  precisely  what  it  was 
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which  the  learned  Judge  meant  by  saying, 
"otherwise  taking  an  active  part  in  the 
*'  management  of  the  defence."  But  it  is 
tolerably  clear,  I  think,  on  llie  whole,  that 
Fuzzle  Ali  was  not  in  any  way  doing  more 
than  that  which  is  involved  in  the  words 
"assisting  a  person  in  a  Criminal  Court'' 
used  in  Section  40,  Act  XX.  of  1865,  and 
this  "  assisting  "  I  take  to  be  something  dif- 
ferent from  appearing  or  pleading  or  acting. 
The  provisions  of  the  Act  with  regard  to 
practising  as  a  pleader  or  mookhtar  appear 
to  be  all  included  in  Section  5  of  the  Act, 
which  says  that :  "  Except  as  hereinafter 
"  provided,  no  person  shall  appear,  plead,  or 
"act  as  a  pleader,  or  appear  or  act  as  a 
"  mookhtar  in  any  Court  to  which  this  Act 
"  extends,  unless  he  shall  have  been  admitted 
"  and  enrolled,  and  shall  be  otherwise  duly 
"  qualified  to  practise  as  a  pleader  or  as  a 
"  mookhtar,  as  the  case  may  be,  pursuant  to 
"the  provisions  of  this  Act."  *  ♦  * 

Fuzzle  Ali,  according  to  the  Judge's 
account,  did  not  appear  for  the  prisoner  or 
plead  for  the  prisoner,  and  he  did  not  act 
for  him,  unless  the  standing  behind  the 
vakeel  and  suggesting  questions  amount- 
ed to  acting  within  the  meaning  of  Sec- 
tion 5  of  this  Act.  It  seems  to  me  that 
it  does  not  do  so.  I  think  that  the  word 
"act"  there  means  the  doing  something  as 
the  agent  of  the  principal  party,  which  shall 
be  recognized  or  taken  notice  of  by  the 
Court  as  the  act  of  that  principal ;  such,  for 
instance,  as  filing  a  document.  -  According 
to  the  finding  of  the  learned  Judge,  Fuzzle 
Ali  was  not  really  doing  more  than  convey- 
ing information  from  the  prisoner,  or  on 
behalf  of  the  prisoner,  to  the  vakeel  who  was 
actually  defending  him.  What  that  informa- 
tion was  the  Court  had  no  cause  to  know, 
and  nothing  that  Fuzzle  Ali  so  said  or  indi- 
cated to  the  pleader  would  really  bind  his 
principal  before  the  Court. 

It  appears  also  from  the  petition  read  to  us 
to  day  that  there  was  an  Atn-mookhtar-naviah 
filed  in  this  criminal  case,  giving  authority 
to  Fuzzle  Ali  to  act  as  private  agent  of  the 
prisoner :  so  that  such  agency- character  as 
he  might  be  assuming  was,  in  truth,  attribut- 
able to  a  special  contract,  and  not  to  the  ordi- 
nary retainer  of  a  mookhtar  of  the  Court. 
As  I  have  already  suggested,  the  part  played 
by  Fuzzle  Ali  on  this  occasion  may  have 
been  such  as  would,  had  the  prisoner  been 
defending  himself,  have  amounted  to  assist- 
ing him  within  the  meaning  of  Section  40. 
But  although  he  could  not,  under  those  cir- 
cumstances, have  assisted  the  prisoner  with- 
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out  leave  of  the  Court,  there  is  nothing, 
either  in  the  words  of  the  Act  or  in  its  spirit, 
as  I  understand  it,  to  prevent  him  as  private 
agent  from  going  between  the  prisoner  and 
the  duly  authorized  vakeel  upon  whom  the 
real  responsibility  of  the  defence  rested. 

On  the  whole,  then,  it  seems  to  me  that, 
upon  the  materials  before  us,  there  is  not 
sufficient  to  uphold  the  conviction  of  the 
l)risoner  which  the  Judge  has  come  to, 
namely,  of  liaving  practised  as  a  mookhlar 
in  the  Sessions  Court  without  having  previ- 
ously obtained  a  properly  stamped  certificate. 
1  think,  therefore,  that  the  order  ought  to  be 
set  aside,  and  the  fine  remitted. 


The  15th  January  1873. 

Present : 

The  Hon'ble  J.  15.  Phear  and  W.  Ainslic, 

Breach  of  the  peace— Roobokaree— Act  XXV. 
of  1861,  Section  318. 

(^Miscellaneous  Case.) 

Kishoree  Mohun  Roy  and  others,  Petilioners. 

Baboo  Dovrga  Mohun  Dass  for  the  Peti- 
tioners. 

Under  the  provisions  of  Section  31S  of  the  Code  of 
Criminal  Procedure,  the  Magistrate  should  specify  the 
nature  of  the  informatiop  received  by  him,  an<l  state  the 
principal  facts  which,  by  th-i  exercise  of  a  judicial  discre- 
tion, he  derives  therefrom,  and  which,  in  his  judgment, 
constitute pfrounds  for  believing  that  a  disputeconcerninjr 
certain  land  exists,  which  is  likely  to  induce  a  breach 
of  the  peace;  and  the  roobokaree  which  ^ection  31S 
prescribes  should  plainly  set  out,  without  reference  to 
any  other  documents  at  all,  the  actual  facts  which  con- 
stituted the  ground  for  such  belief  on  the  part  of  the 
Magistraie. 

Case  of  Sutherland  (iS  VV.  K.  11)  explained. 

Phear,  y.---l  think  that  the  application 
to  have  these  proceedings  quashed  must  be 
refused. 

The  petitioner  bases  his  a])plication  upon 
four  grounds,  which  may  perha})s  be  conve- 
niently grouped  two  and  two  together.  The 
first  ground  is  that  *'  the  proceeding 
**  instituting  the  case  under  Section  318  being 
"not  based  on  legal  evidence,  the  whole 
"proceeding  is  void  ad  initio^  And  the 
third,  which  I  think  may  be  coupled  with 
this,  is  that  **  the  Deputy  Magistrate  has 
"acted  illegally  in  acting  on  the  statements 
'*of  witnesses  not  examined  on  oath,  and 
"  whose  examinations  were  never  reduced 
"  into  writing." 

I  suppose  that  the  record  was  sent  for  by 
the  Division  Bench  mainly  upon  the  ground 
of  objection  comprehended  under  these  two 
heads,  and  that,  inasmuch  as  an  endeavour 


has  been  made  to  support  this  objection  bf 
reference  to  two  judgment?,  which  onfonna 
occasions  it  fell  to  me  to  deliver.  I  am  bound 
now  to  say  that  more  has  been  inferred  from 
the  words  which  I  uttered  on  thase  tw> 
occasions  than  I  intended  to  convey. 

In  the  matter  of  the  petitions  of  J.  D, 
Sutherland,*  which  is  reported  in  the  9A 
volume  of  the  Bengal  Law  Refiorts,  pagt 
2  2(),  the  present  Chief  Justice  quotes  poniott 
of  the  two  judgments  which  I  have  iost 
referred  to,  and  then  isavs :  *'  The  words  ci 
the  Section  being  that,  when  the  Magistrae 
"  shall  be  satisfied  that  a  dispute  lilweir  id 
"induce  a  broach  of  the  peace  exi?i5.  he 
"  shall  record  a  proceeding  stating  the 
"  grounds  of  his  being  so  satisfied,  the  leirnel 
"  Judge  says,  in  the  fir^t  case,  that  the  Mag»* 
"  irate  must  adjudicate  upon  the  matter,  airi'j 
"then  he  seems  to  have  gone  a  step  funiwr, 
"  and  speaks  of  a  judicial  decision,  whence^, 
"  has  been  inferred  that  the  Magistrate  mini'; 
"  take  evidence,  and  proceed  in  the  sameww' 
"  as  in  an  ordinary  judicial  enquiry.  Xo«^,I 
"must  say  that  I  am  unable  to  agree  inllwl 
"  view  of  the  requirements  of  Section  318/ 

That  view,  thus  obtained  bv  inference  frantj 
my ^ words,  is  not  my  view.  I  concnr  widt; 
the  Chief  Justice  when  he  goes  on  to  saft 
"  All  that  it  (that  is,  the  Section)  requires,  of 
"  my  opinion,  is  that  the  Magistrate  is  to 
"  satisfied  that  a  dispute  exists,  and  he  is 
"  record  the  grounds  of  his  being  sosallsfii 
"  There  is  nothing  which  defines  upon 
"  grounds  he  shall  be  satisfied,  or  limits 
"  to  being  j>atisfied  by  evidence  taken  bef* 
"  him.  It  is  properly  provided  that  he 
"  state  the  grounds  of  his  being  sati 
"in  order  that  ihe  revising  Court  may 
"  able  to  see  that  he  has  not  arbitrarily  in; 
"  tilled  proceedings  of  ihis  kind.'* 

In    my   opinion,    it    is    simply   necc 
that  the  roobokaree  which  ihc  Section  3 
prescribes  should  plainly  slate  the  grounds 
the  Magistrate's  being  satisfied  that  adi 
likely  to  induce  a  breach  of  the  peace  exi 
concerning  certain  specified  land,  &a,  will 
his    jurisdiction.     In    order   that  any  sucfcj 
ground  as  this  should  be  plainly  apparestr 
information  must  be  referred  to,  and  facil 
must  be  stated  by  the  Magistrate  as  f 
believed  to  exist  by  him ;  and  this  inf 
lion  and  these  facts  must,  I  think,  be  such 
to  afford  on  the  face  of  the  roobokaree  raii 
grounds  for  the  belief  that  a  dispute  liki 
to  induce  a  breach  of  the  peace  existed 
regard   to   certain   specified    property; 
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t  will  be  found,  I  believe,  that,  in  the  two 
ases  where  the  judgments  referred  to  were 
pven  by  me,  there  was  not  only  no  roobokaree 
Khibiting  reasonably  sufficient  grounds,  but 
!  think,   I  may   say,   no  grounds  whatever 


I'ere  given. 


In  arriving  at  an  opinion  wiih  regard  to 
he  facts  which  the  ^Magistrate  in  his  roobo- 
:aree  gives  as  the  grounds  of  his  belief,  the 
^lagistrate  must,  1  apprehend,  form  his  judg- 
nent  by  the  exercise  of  a  judicial  discretion 
ipon  some  sort  of  materials.  The  Criminal 
Procedure  Code  does  not  limit  those  materials 

0  evidence  given  on  oath,  and  I  know 
lotliing  which  should  restrict  them  excepting 
his,  namely,  that,  when  mentioned  in  the 
oobokarec,  they  must  appear  to  be  materials 
rach  as  would,  in  their  nature,  justify  a  judi- 
cal officer  in  relying  upon  them. 

It  appears  to  me.  then,  shortly,  that,  under 
he  provisions  of  Section  318,  the  Magistrate 
^ould  specify  the  nature  of  the  information 
received  by  him,  and  state  the  principal  facts 
irhich,  by  the  exercise  of  a  judicial  discretion, 
ie  derives  therefrom,  and  which,  in  his  judg- 
nent,  constitute  grounds  for  believing  that  a 
lispute  concerning  certain  land  exists,  which  is 
Hcely  to  induce  a  brea:h  of  the  peace,  if  he 
Ices  not  take  measures  under  this  Section  to 
prevent  that  consequence.  Unless  he  is  in  a 
^ition  in  this  way  to  present  clear  and 
fttional  grounds,  capable  of  being  estimated 
K^cording  to  their  meriis  on  the  mere  state- 
bent  of  them,  in  my  opinion  he  has  no  legal 
ioundation  on  which  to  base  his  investigation 
mier  paries  relative  to  possession. 

1  The  second  group  of  objections  in  this 
bise  is,  first,  that,  "the  plea  of  your  pcti- 
f'tioneVs  having  been  that  they  were  in 
*  possession  of  the  disputed  lands  jointly  with 
•the  other  party,  the  Deputy  ]\Iagistrate 
fhad  no  jurisdiction  to  i)rocced  with  the 
[case  under  that  Section,  but  should  have 
^proceeded  under  Circular  Order  No.  10, 
^dated  the  i6th  April  1863.  And,  secondly, 
Hhe  plea  of  your  petitioners'  joint  possession 
'has  not  been  enquired  into.  The  thakbust 
^■field-book  shows  conclusively  the  joint 
f  nature  of  your  petitioners'  possession.'' 
[  It  seems  to  me  that  both  these  particular 

jections  are  fully  disposed  of  by  the  finding 
the   Magistrate   that   the   opposite   party 

Te,  in  fact,  in  sole  possession  of  the  land, 
t  is  the  very  matter  of  fact  which  the 
obliged  him  to  enquire  into,  and  gave  him 
ority  to  determine.  The  words  of  the 
ion  ape  :  '*  Such  Magistrate  or  other 
^officer  as  aforesaid  shall,  without  reference 


"to  the  merits  of  the  claims  of  any  party  to 
"  a  right  of  possession,  proceed  to  enquire 
"which  party  is  in  possession  of  the  subject 
"of  dispute,  and,  after  satisfying  himself  on 
"  that  point,  shall  record  a  proceeding  declar- 
"  ing  the  party  whom  he  may  decide  to  be  in 
"such  possession,  to  be  entitled  to  retain 
"  possession  until  ousted  by  due  course  of 
"law,  and  forbidding  all  disturbance  of  pos- 
"  session  until  such  time." 

Therefore,  whatever  were  the  pleas  set  up 
before  him  by  the  parties,  it  appears  that  he 
has  duly  enquired  into  the  question  of 
possession,  and  has  come  to  the  conclusion 
that  the  opposite  party  is  the  party  in  sole 
possession  of  the  subject  of  dispute. 

Another  objection  to  the  validity  of  these 
proceedings,  and  one  which  was  not  raised  by 
the  petitioner,  has  been  discussed  before  the 
Court.  It  is  to  the  effect  that  the  roobokaree 
which  the  Magistrate  returns  to  us  does  not 
plainly  state  the  grounds  upon  which  he  was 
satisfied  that  a  breach  of  the  peace  was  likely 
to  occur.  This  objection  was  raised  by  the 
Court  itself  during  the  argument  ;  and  if  the 
materials  which  have  come  before  the  Court 
on  this  occasion  were,  in  fact,  the  whole  of 
the  proceedings,  it  is  probable  that  the  objec- 
tion would  have  appeared  to  be  a  good  one. 
But  the  roobokaree  which  the  Alagistrate 
has  sent  up  does  refer  specifically  to  certain 
documents  and  depositions  which  the  Magis- 
trate states  were  treated  by  him  as  affording 
ground  for  action  under  Section  318.  I 
cannot  say  whether  these,  if  taken  and  read 
with  the  roobokaree  itself,  would  or  would 
not  disclose  good  grounds  for  the  Magistrate's 
being  satisfied  as  he  was  bound  to  be  satisfied ; 
and  inasmuch  as  the  petitioner  did  not 
himself  take  this  objection  to  the  sufficiency 
of  the  proceedings,  I  think  we  ought  not 
now  to  give  effect  to  it.  We  ought  rather, 
perhaps,  to  assume  that  the  reason  why  this 
particular  objection  was  not  made  is  that,  if 
all  the  materials  properly  belonging  to  this 
matter  were  before  the  Court,  it  could  not, 
strictly  speaking,  be  sustained. 

1  think  it  is  unfortunate,  however,  that  the 
roobokaree,  which  in  some  respects  is  more  full 
than  the  roobokarees  in  these  cases  generally 
are,  did  not  itself  plainly  set  out,  without 
reference  to  any  other  documents  at  all,  the 
actual  facts  which  constituted  the  ground  for 
the  Magistrate's  being  satisfied  that  a  dispute 
likely  to  induce  a  breach  of  the  peace 
existed  between  the  parties. 

We  refuse  to  interfere  with  the  Magis- 
trate's order. 
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The  17th  January  1873. 

Presen  t : 

The  Hon'ble  J.  W,  Phear  and  W.  Ainslie, 

Judges. 

(Miscellaneous  Case.) 

Ramki shore  Sein,  Petitioner, 

Mr.  J.  71  Woodroffe  and  Bahoo  Ishur 
Chunder  Chuckerhutty  for  Petitioner. 

Bahoo  J uggodanund  Mookerjee^  Government 
Pleader,  for  Prosecution. 

Per  Phear t  J. — In  order  to  lay  a  sufficient  foundation 
for  the  issue  of  a  proclamation  under  Section  183,  and 
the  accompanying  order  of  attachment  under  Section  1S4, 
Code  of  Criminal  Procedure,  the  Majristrate  must,  upon 
some  sufficient  materials,  find  judicially  that  the  person 
against  whom  the  proclamation  is  to  be  issued  has  ab- 
sconded or  concealed  himself  for  the  purpose  ofavoiding 
the  service  of  the  warrant  of  arrest  previously  issued 
against  him. 

Per  Phear,  ^.— The  period  of  30  days,  which  is  pre- 
scribed in  Section  1S3  as  the  minimum  period  within 
which  the  person  is  to  be  required  by  the  proclamation 
to  appear,  was  intended  by  the  l-«gislature  to  run  from 
the  date  on  which  the  publication,  in  the  mode  prescrib- 
ed by  the  same  Section,  should  be  effected. 

Per  Phear,  y. — The  declaration  of  forfeiture,  directed 
to  l>e  made  in  Section  1S4,  if  not  made  before  the  person 
aftected  by  the  proclamation  has  come  in,  or  has  been 
brought  in,  ought  not  to  be  made  at  all. 

Phear^  J. — It  appears  to  me  that  the 
matter  brought  before  us  on  this  petition 
has  been  a  most  unfortunate  one  at  every 
stage.     ♦     *     ♦     *     * 

In  April  1871,  the  Magistrate  of  Maldah, 
after  taking  the  deposition  of  one  Heora  Lall 
Dass,  issued  a  warrant  of  arrest,  upon  a 
charge  of  forgery,  against  five  persons,  in- 
cluding Ranikishore  Sein,  the  present  peti- 
tioner. This  warrant  was  infructuous ;  and 
on  the  8th  November,  six  months  afterwards, 
the  police-officer  charged  with  its  execution 
made  a  deposition  before  the  Magistrate, 
upon  which  the  Magistrate  passed  this 
order :  "  It  is  ordered  under  Sections  1 83 
*'and  184  of  Act  VIII.  of  1869  that  pro- 
"clamation  be  issued,  calling  on  these  five 
**  persons  above  mentioned  to  appear  in  my 
"Court  on  or  before  i8th  December  1871, 
**and  that  all  their  moveable  and  immoveable 
"property  be  attached  under  Section  184." 

On  the  same.day  a  proclamation  was  drawn 
up  by  the  mohurrir  of  the  Court,  and  signed 
by  the  Magistrate,  requiring  Ramkishore 
Sein,  amongst  others,  to  appear  in  the  Magis- 
trate's Court  on  the  loth  December. 

There  is  an  endorsement  on  the  proclama- 
tion to  this  effect:  '*This  proclamation  is 
"forwarded  to  the  police-officer  of  Division 
"  Khurba  for   service."     This  is  dated  the 


loth  November  1 871,  and  signed  KalljDtss 
Biswas,  Court  Sub- Inspector. 

Then  comes  a  second  endorsemem: 
"  Forwarded  to  Head  Constable  Tinconrv 
"Khan  for  service.  Dated  13th  November 
"  1 87 1.  Signed  Madhab  Chunder  Sanjal, 
"  Head  Constable,  Station  Khurba/' 

A  third  endorsement  is  :  "  Received  ia 
"Mofussil  on  the  14th  November  1871. 

"(Sd.)  A.  WooDKEy, 

"  Head  ConsiahUr 
A  fourth  endorsement  runs  thus : —  1 

"  Honored  Sir, — On  receipt  of  this  pn>] 
"  clamation,  your  humble  servant  proceedfii^ 
"to  the  spot,  affixed  the  duplicate  at  &■; 
"  conspicuous  place,  and  informed  the  hein 
"  of  the  defendants.  The  three  kyfeuts  df  i 
"the  neighbours  regarding  the  same  aiej 
"  herewith  submitted.  Dated  the  23rd  No^ 
"  vember  1871.  Signed  by  his  obedient  3er-  j 
"  vant,  Tincoury  Khan,  Head  Constable^  I 
"  Station  Khurba." 


The  fifth,  and  I  believe  last,  endorsemesl 

is: — 

"  Honored    Sir, — Begs    to    submit  tte' 
"accompanying  papers   sent   in    by   H 
'^  Constable  Tincoury  Khan.  Signed  obedr 
"servant,  Madhub  Chunder  Sanyal,   Hctd: 
"  Constable." 

This  somewhat  remarkable  set  of  endoree^j 
ments   constitutes  all  the  existing  evid 
relative  to  the  fact  of  publication  of  the 
clamation.     It  refers,  as  far  as  I  can  gat 
to  publication  at  Khurba  only ;  and  is  sil 
as  to  any  sort  of  publication  at  Raipore, 
place  where  the  petitioner  resides,  and 
place    to     which     the    proclamation 
describes  him  as  belonging. 

The  petitioner  did  not  surrender  hi 
before  the  loth  December.  But  he  did, 
fact,  surrender  himself,  together  with 
others  of  the  five  accused  persons,  on  the  i 
December.  He  was  then  committed 
"  hajut."  Afler^vards,  from  time  to  time,  AC; 
petitioner  was  brought  before  the  Magistrate^ 
and  as  often  remanded,  although  no  endenoBk 
had  been  taken  since  the  date  on  which  ^ 
Magistrate  originally  issued  the  wanant  4 
arrest.  And  thi$  continued  until  the  J/Ai 
April  1872,  when  the  petitioner  and  the  t 
other  prisoners  applied  to  the  Higb  Court  4 
relief.  A  Division  Bench,  consisting  of 
Chief  Justice  and  Mr.  Justice  Ainslie,  b 
the  matter,  and  the  Chief  Justice,  in  gin 
judgment,  stated  :    "There  was  not  any 
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fdence  taken  which  could  be  made  the  foun-  be  issued  has  absconded  or  concealed  himself 
^dation  of  a  charge  ;  and  the  Magistrate  ap-  for  the  i)urpose  of  avoiding  the  senice  of  the 
(pears  to  have  been  influenced  in  the  course  i  warrant  of  arrest  previously  issued  against 
which  he  took  by  the  expectation  that,  him.  But  in  this  case,  according  to  the  record 
pfter  some  time  and  by  dint  of  enquiry-,  |  which  has  been  sent  up  to  us,  the  Magistrate 
fOme  evidence  might  be  obtained."  |  ordered  the  proclamation  to  issue  without  hav- 

The  High  Court,  therefore,  made  the  order  1  ing  previously  come  to  any  such  finding  at  all. 
at  the  last  order  of  remand,  namely,  that ,  We  have  in  the  official  copy  of  documents 
[ihe  26ih  February,  should  be  annulled.  \  laid  before  us  merely  a  deposition  of  a  cer- 
The  consequence  of  this  order  was,  1  be-  tain  Mohima  Chunder  Ghose,  Court  Inspec- 
eve,  that  the  petitioner  and  the  others  were  tor,  followed  immediately  on  the  same  paper 
jscharged  on  the  i8th  May.  by  this  order:  '*It  is  ordered,  under  Sections 

In  the  July  following,  the  petitioner  applied  "  183  and  1 84  of  Act  VIU.  of  1 869,  that  pro- 
I  the  Magistrate  to  have  the  order  of  attach-  "  clamation  be  issued,  calling  on  these  five  per- 
icnt,  which  had  been  put  upon  his  property  "  sons  above  mentioned"  (that  is,  I  suppose, 
Biultaneously  with  the  issue  of  the  pro-  mentioned  in  the  deposition)  "to  appear  in  my 
iimation  on  the  8th  November,  removed.  "  Court  or  before,"  &c.  It  was  distinctly  held 
b  that  application  the  Magistrate  said  : —  by  Mr.  Justice  Norman  in  the  case  which  is 
|«  Under  all  these  circumstances,  I  see  no  reported  in  page  73,  Criminal  Rulings,  of 
ieason  why  the  provision  of  the  law  as  to  ^^^  ^^h  Volume  of  the  Weekly  Reporter,  that, 
^is  attached  property  being  at  the  disposal  •  **  before  the  Magistrate  can  issue  the  written 
of  Government  should  not  be  carried  out,  ,  "proclamation  under  Section  183,  and  order 
tnd  I  order  accordingly."  1  "  l^e  attachment  of  the  property  of  an  accused 

It  thus  appears  that,  while  the  petitioner  is  .  "  P^rfy  who  cannot  be  found,  he  must  be 
free  man  with  no  charge,  in  fact,  hanging  "  satisfied  that  such  person  is  absconding 
Icr  his  head,  simply  because,  as  the  Chief  "  <>^  concealing  himself  for  the  purpose  of 
isiice  phrased    it,   no   evidence   has   been    "  avoiding  the  service  of  the  warrant.     The 


got  at  by  the  Magistrate  is  by        , 
der  passed  by  the  Magistrate  since  the  peti-    un^i*  ^he  Magistrate  had  judicially  found  as 
»er's  own  release  forfeited  to  Government.  '  a  fact  upon  sufficient  information  that  the 
seems  to   me   that   this,   certainly,    is   a    person  against  whom  the  proclamation  is  to 
Irlling  state  of  things,  to  say  the  least,  and    issue  had  absconded,  or  concealed  himself  for 
.strong    grounds    are    needed    in    my  .  the  purpose  of  avoiding  apprehension  under 
lent  to  prove  that  it  is  right.  '  ,  the  warrant,  he  had   no  authority  to  issue 

e  Government  pleader  has  urged  upon  i  that  proclamation.  Not  only  is  it  the  case 
■ihat  we  should  not  at  this  stage  interfere  that  no  such  finding  appears  to  have  been 
fee  matter,  because  it  is  still  open  to  the  \  come  to  by  the  Magistrate  so  far  as  this  re- 
Btioner  to  apply  under  Section  185  of  the  i  cord  speaks,  but  it  seems  to  me  that  the 
lininal  Procedure  Code  to  have  the  pro-  i  deposition  of  the  Court  Inspector,  if  stretch- 
m'  restored  to  him.  But,  as  far  as  I  un-  ,  ed  to  the  utmost,  could  not  possibly  in  reason 
ir«and  the  proceedings  which  have  been  ^  be  made  the  ground  of  a  conclusion  that  Ram- 
ten,  the  application  which  he  made  in  July  \  kishore  Sein  was,  in  fact,  evading  the  service 
C  to  the  Magistrate  was,  in  fact,  an  appli-  of  the  warrant.  And  the  recital  with  which 
ion  to  have  the  benefit  of  the  provisions  the  proclamation  commences,  assuming  that 
Ihat  very  Section,  and  that  application  has  '  it  might  properly  be  taken  as  evidence  of  the 
&n  refused.  '  formal  finding  of  the  Magistrate,  does  not 

Now,  on  turning  back  to  the  commence-  '  carry  the  matter  further,  for  it  merely  says: 
!!it  of  these  proceedings,  I  may  take  it  as  '  '*  Whereas  it  has  appeared  from  the  deposi- 
lig  at  this  time  beyond  contest  that,  in  *'tion  on  oath  of  the  Head  Constable,  Baboo 
ter  to  lav  a  sufficient  foundation  for  the  ,  ''  Mohima  Chunder,  that  the  above-named 
le  of  proclamation  under  Section  183,  and  "defendants  have  absconded,  this  proclama- 
f  accompanying  order  of  attachment  under  "tion  is  issued,"  &c.,  and  it  stops  short  of 
Hion  184,  the  Magistrate  must,  upon  some  stating  that  the  persons  named  had  abscond- 
Icicnt  materials,  find  judicially  (that  is,  by  ed  for  the  purpose  of  evading  the  Magis- 
exercise  of  judicial  discretion  applied  to    irate's  warrant. 

i  consideration  of  that  material)  that  the  '  Thus,  it  appears  to  me  that  in  this  case 
ion  against  whom  the  proclamation  is  to  '  the  whole  foundation  for  the  attachment  and 
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confiscation    of    the  property   fails.     It  is, 
therefore,  not,  strictly  speaking,  necessary  that 
I  should  express  an  opinion  on  the  other 
points  which   have   been   mooted    in    this 
application.     I  think,  however,  it  is  right  that 
I  should  throw  out,  as  my  own  opinion,  that 
the  period  of  30  days,  which  is  prescribed  in 
Section  183  as  the  minimum  period  within  > 
which  the  person  is  to  be  required  by  the  . 
proclamation  to  appear,  was  intended  by  the  : 
Legislature  to  run  from  the  date  on  which  | 
the  application  in  the  mode  prescribed  by 
the  same  Section  should  be  effected,  namely, 
by  reading  the  proclamation  publicly  in  some 
conspicuous  place  of  th^  town  or  village  in 
which  such  person  usually  resides,  and  by 
affixing  it  on  some  conspicuous  part  of  the 
ordinary  place  of  abode  of  such  person,  or  on 
some   conspicuous  place   of  such  town  or 
village. 

If  this  view  be  correct,  then,  inasmuch  as 
we  have  certainly  no  evidence  at  all  in  this 
case  as  to  when  the  proclamation  was  read 
in  the  town  or  village  of  Raipore,  where, 
according  to  the  proclamation  itself,  the  peti- 
tioner usually  resided,  or  when  it  was  affixed 
on  some  conspicuous  part  of  his  ordinary 
place  of  abode,  it  would  be  impossible  for 
us  to  infer  that  he  did  not,  by  coming  in  on 
the  19th  December,  come  in  within  30  days 
from  the  date  of  publication  of  the  procla- 
mation, if  duly  effected  in  that  manner,  />., 
within  the  30  days  as  limited  by  the  Act. 
The  Magistrate  seems  to  think  that  the  30 
days  should  be  counted  from  the  date  of 
issuing  the  proclamation.  If  this  were  so,  then, 
as  Mr.  Woodroffe  very  rightly  pointed  out,  the 
proclamation  might  get  into  the  hands  of 
some  Subordinate  C'ourt  (Jfficer,  or,  even 
going  further  than  this,  into  the  hands  of 
some  local  officer  for  the  purpose  of  being 
published  according  to  the  terms  of  Section 
183,  and  yet  might  not,  in  fact,  become  pub- 
lished at  all  within  the  period  of  30  days. 
It  is  manifest  that  even  such  a  delay  as  has 
undoubtedly  occurred  in  this  case,  namely, 
the  delay  involved  in  the  fact  that  the  pro- 
clamation was  not  published  anywhere, 
according  to  the  endorsed  returns,  until  some 
day  between  the  14th  and  33rd  November, 
might  be  a  very  serious  diminution  of  the 
period  of  30  days,  so  far  as  regards  the 
opportunity  for  learning  of  the  proclamation 
and  returning,  which  the  Legislature  profess- 
ed to  afford  to  the  absconding  person. 

I  will  further  add  that  the  inclination  of 
my  opinion  is  that  the  declaration  of  forfei- 
ture directed  to  be  made  in  Section  184  was 
intended  to  be  in  furtherance  of  a  matter  of 


procedure,  and  not  simply  as  a  mode  oE 
punishment  for  contempt  of  process ;  ami  la 
this  view  I  think  that,  if  it  is  not  made  be- 
fore the  person  affected  by  the  procl 
has  come  in,  or  has  been  brought  in,  it 
not  to  be  made  at  all ;  because  bv 
time  its  purpose  has  been  effected,  th 
even  possibly  by  other  means  than  that  of 
process  which  was  fvaded.        ♦     •     ».   • 

What  is  the  meaning  of  the  proceeding 
which  the  Magistrate  bound  the  peiii* 
on  the  occasion  of  his  making  this  appi 
tion  in  his  own  behalf,  by  recognizance 
appear  from  time  to  lime,  I  have  not 
been  able  to  understand.  (.)n  the  face  d 
the  recognizance  does  not  bind  him  to 
any  criminal  charge,  and  the  Govern 
pleader  is  unable  to  say  whether,  in  fact< 
that  time  any  criminal  charge  had  been  pr^ 
ferred  against  him  or  not.  The  {>apcil 
which  are  before  us  ought  to  contain  all  ik9 
is  pending  in  the  Magistrate's  Conn  opol 
this  matter,  and  they  do  not  disclose  a  iri 
of  any  other  criminal  charge  having 
made  against  the  petitioner  than  that  v 
was  made  in  April  1871,  and  which 
fallen  to  the  ground  in  consequence  of 
order  passed  by  this  Court  in  April  187 
and  the  petitioner's  subsequent  release  f] 
custody. 

It  seems  to  me  ver}-  clear,  howe\-cr, 
the  auachnient  and  order  under  Section  il 
have  been  made  without  sufficient  ground 
law,  and  must  be  set  aside.       *     »     «    " 

AifislUy  y. — I  think  that  the  ordered 
feitiire   and   attachment  of  the    propeity 
this  case  ought  to  be  set  aside  on  the 
that  it  has  not  been   shown   that  the 
tioner  failed  to  attend  within  30  days  of 
service  of  the  proclamation   issued   by 
Magistrate  under  Section  183.     The  pr( 
dure  laid  down  in  Section  183— by  publr 
reading  the  proclamation  in  some  conspu 
ous  place  of  the  town  or  village  in  which  il 
accused  person  usually  resides,  and  by  if 
ing  it  on  a  conspicuous  part  of  the  ordini 
place  of  abode  of  such  person,  or  on 
conspicuous  place  of  such  town  or  village 
seems  to  me  to  indicate  that  it  was  the 
tention  of  the  I^egislature  that  the  acci 
person  should  have  the  means  of  dcrii 
information  through  his  family   or  frici 
or   in   some   other   indirect   way,  when 
warrant  or  the  direct   order  to  auend 
Court  cannot  be  served  upon  him  ;  and 
the    Legislature    has    distinctly    detennii 
what  shall  Xe  considered  a  sufficient  time 
allow  such  indirect  notice  to  reach  him. 
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w  him  to  attend  the  Court  in  consequence 
1  that  notice,  that  time  being  30  days. 
•  Unless  this  was  the  intention  of  the  Legis- 
■bre,  it  may  very  well  happen  that  the 
leased  person  should  really  have  no  reason 
|f  suppose  that  any  proclamation  was  being 
feued;  In  this  very  case,  I  find  that  from 
lie  issue  of  the  ^'arrant  to  the  issue  of  the 
Iroclamation,  a  very  long  period  expired, 
i  the'  proclamation  had  followed  immediate- 
p  on  the  return  to  the  warrant,  to  the  effect 
Mt  the  accused  person  had  absconded,  it 
||ight  be  taken  as  one  continuing  proceeding 
securing  the  attendance  of  the  accused. 
when  a  long  interval  is  allowed  to 
so  between  the  return  to  the  warrant  and 
issue  of  the  proclamation,  L  for  my  own 
cannot  see  how  the  accused  person, 
may  have  gone  to  a  considerable  dis- 
ce  at  that  time,  is  to  be  supposed  to  know 
the  proceedings  have  suddenly  been 
ived  against  him.  In  this  case,  the  peti- 
er  surrendered  on  the  i9ih  December, 
we  do  not  know  on  what  date  between 
14th  and  the  23rd  November  the  service 
the  proclamation  was  effected ;  and  I  do 
think  that  we  should  be  justified  in  as- 
ing  that  the  petitioner  was  not  within  30 
s  of  the  issue  of  the  proclamation  when 
put  in  his  appearance  on  the  lylh  De- 
ber.  It  must  be  understood  that  I  have 
intention  to  express  dissent  from  any  of 
remarks  made  by  my  learned  brother  in 
case,  but  I  think  it  is  quite  sufficient 
br  me  to  put  the  order  we  propose  to  make 
boQ  the  ground  which  I  have  indicated. 

t       — 
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The  2ist  January  1873. 

Present  : 

t-The  Hon  ble  J.  R.  Phear  and  W.  Ainslie, 

Judges. 

_jediirc— Insanity— Junr— Act  XXV.  of  1861, 
Section  232— Act  X.  of  1872,  Section  425. 

The  Queen 
versus 

Bheekoo  Kalwar  alias  Bhek  Sha. 

'.VDy  having  regard  to  the  provisions  of  Sections  232 

435,  Code  of  Criminal  Procedure,  that,  where  an 

ed  person  at  his  trial  ap(>ears  to  the  Sessions  Judge 

of  unsound  mind,  the  trial  of  the  issue  of  insanity 

rt  of  the  trial  of  the  accused,  and  ought  to  be  tried 

Jury,  and  not  by  the  Sessions  Judge  personairy. 

\J^k€ar,  J. — In  this  case  the  prisoner  has 
sn  convicted  of  murder,  and  sentenced  to 


death,  and  the  record  has  come  before  us  in 
due  course  for  the  confirmation  of  that 
sentence. 

The  Judge  reports  that,  under  Section  271 
of  the  Criminal  Procedure  Code,  he  enquired 
of  the  accused  whether  he  wished  to  appeal, 
and  he  signified  his  intention  of  not  doing 
so. 

On  referring  to  the  record,  we  find  at  the 
outset  a  statement  written  by  the  Judge  to 
this  effect :  "  The  demeanour  of  the  accused, 
"  when  called  on  to  plead  to  the  charges,  was 
'*  so  peculiar  that  I  entertained  doubts  as  to 
**  his  sanity.  1,  therefore,  thought  it  neces- 
"sary  to  try  the  question  of  the  accused's 
"  unsoundness  of  mind." 

The  Judge  then  states  that  he  took  the 
evidence  of  the  Civil  Surgeon,  and  concludes 
in  these  words : — 

"  On  the  evidence  of  the  Civil  Surgeon,  I 
*•  cannot  hesitate  to  pronounce  that  the 
''accused  is  of  sound  mind  and  capable  of 
''making  his  defence." 

Thereupon  the  trial  proceeded  before  the 
Jur}'.  Section  425  of  the  Criminal  Procedure 
Code  enacts  that,  "  if  any  person  committed 
"  for  trial  before  a  Court  of  Session  shall,  at 
"  his  trial,  appear  to  the  Court  to  be  of  un- 
"  sound  mind  and  incapable  of  making  his 
"defence,  the  Court  shall,  in  the  first 
**  instance^  try  the  fact  of  such  unsoundness 
"  of  mind ;  and,  if  satisfied  of  the  fact,  shall 
''give  a  special  judgment  that -the  accused 
"  person  is  of  unsound  mind  and  incapable  of 
"  making  his  defence  ;  and  thereupon  the 
"trial  shall  be  postponed." 

It  appears  to  us,  from  the  use  of  the  words 
"/«  the  first  instance,''  clear  that  the  Legis- 
lature intended  the  trial  of  this  issue  of  in- 
sanity  to  be  considered  as  part  of  the  trial  of 
the  accused  person  before  the  Court ;  and  then 
we  find,  upon  referring  back  to  Section  232, 
that  "all  trials  before  the  Court  of  Ses- 
"  sion  shall  be  either  by  Jury,  or  conducted 
"with  the   aid  of  two  or  more   assessors." 

Here,  the  trial  was  to  be  by  a  Jury;  and 
reading  the  two  Sections  together,  we  think 
that  the  preliminary  issue  which  the  Sessions 
Judge  tried  ought  to  have  been  tried  by  the 
Jur>%  and  not  by  himself  personally. 

On  that  ground  we  think  that  the  whole 
of  the  trial  has  been  vitiated,  and  that  the 
conviction  and  sentence  must  be  set  aside, 
and  a  new  trial  directed. 
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The  23rd  January  1873. 
Present : 

ft 

The  Ilon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Approver  —  Accomplice  —  Corroboration  —  Evi- 
dencc— Act  I.  of  1872,  Section  30. 

Committed  In-  the  Magistrate,  and  tried  In 
the  Sessions  Judge  of  J es sore,  on  a  charge 
of  murder,  ^c. 

The  Queen 
•     versus 

Mohcsh  Biswas  and  others,  Appellants. 

Messrs,  Munmohun  Ghose  and  J,  S, 
Rochfort  for  the  Appellants. 

The  corroboration  which  is  needed  in  order  to  make 
the  testimony  of  an  approver-witness  trustworthy  should 
be  corroboration  derived  from  evidence  which  is  inde- 
pendent of  accomplices,  and  not  vitiated  by  the  accom- 
plice-character of  the  witnc«:s,  and  further  should  be 
such  as  to  support  that  portion  of  the  accomplice's  tes- 
timony which  makes  out  that  the  prisoner  was  present 
at  the  time  when  the  crime  was  committed,  and  parti- 
cipated in  the  acts  of  commission.  The  statement  must 
not  merely  be  jrenerally  true,  but  true  in  the  particular 
points  which  affect  the  persons  accused. 

Under  Section  30  of  the  new  Kvidencc  Act,  I.  of  1S72, 
the  statement  of  fact  made  by  a  prisoner  which  amounts 
to  a  confession  of  guilt  on  his  part  may  be  taken  into 
consideration  so  far,  and  so  far  only,  as  that  particular 
statement  of  fact  itself  extends,  asramst  the  other  prison- 
ers who  are  beinp  tried,  as  well  as  himself,  (ox  the 
offence  which  is  thus  confessed. 

Phear,  J. — In  this  case  four  persons* 
Mohcsh  Biswas,  Prilhad  Dass,  Goggun 
Sikdar,  and  Dwarik  Joardar,  have  been  con- 
victed of  murdering  one  Tincowri  Karigur, 
and  of  making  away  with  his  dead  body; 
and  a  fifth  person,  Ram  Indro  Dass,  has  been 
found  guilty  of  abetting  the  four  first-named 
persons  in  the  commission  of  the  offence  of 
murder. 

All  fi.ve  have  been  sentenced  to  transport- 
ation  for  life. 

Putting  on  one  side  for  a  moment  the 
testimony  of  Soorut  Ali .  and  the  statement 
made  by  Ram  Indro  Dass,  one  of  the  con- 
victed persons,  the  evidence  in  the  case  is 
very  slight,  and  may  be  shortly  stated  as 
follows : — 

« 

Oojul  Karigur  says  that  Tincowri  Kari- 
gur was  his  brother;  that  on  a  Thursday, 
the  2ist  or  22nd  of  Assar,  Tincowri  slept 
in  the  south  verandah  of  his  house,  together 
with  one  Lobun  Karigur,  his  cousin,  while 
he,  Oojul,  slept  inside  the  house.  Next  morn- 
ing, on  awaking,  he  found  neither  Tincowri 
nor  Lobun  were  there.  Search  was  made  for 
him  during  the  day,  and  he  wasr  not  found. 


Four  days  afterwards,  having  heard  dni 
Khoda  Bux  and  Fuzzoollah  had  found  a 
skull  in  an  indigo-field,  Oojul  and  hisznothef 
went  and  asked  those  persons  aboat  it  tb^ 
same  night  (that  is  Monday  night) ;  and 
the  next  morning,  Tuesday,  Oojul  says,  bei 
went  with  the  chowkeedar,  and  found  ibe 
skull  in  the  indigo-field,  and  knew  it  to  be  the 
skull  of  Tincowri,  his  brother,  by  the  overly 
ping  of  the  teeth.  j 

A  skull  was  produced  in  the  Sesskm?; 
Court,  and  he  says  this  is  his  skull.  Batitj 
appears  that,  at  the  time  when  he  so  reo^- 
nized  it  in  Court,  the  overlapping  teeth,  or 
at  any  rate  one  of  -them,  was  absent.  Mr. 
Justice  Ainslie  corrects  me.  All  the  tcrtk 
had  come  out,  and  one  of  the  supposed  over* 
lapping  teeth  was  actually  lost. 

Oojul  then  says  that  he  started  off  to  gd 
the  Darogah  of  the  Police,  was  several  dins 
in  search  of  him.  and  did  not  find  hina  til 
riiursday.  (.)n  Friday,  he  says,  the  D^rogak 
came  to  the  village,  and  made  an  investig^ 
tion.  He  further  states  that,  in  the  place 
where  the  skull  was  found,  there  were 
marks  of  blood,  and  also  that  the  skull.  wbe« 
found,  had  flesh  on  It,  and  exhibited  marks 
as  if  blows  had  been  infiicted. 

Lobun  Karigur  states  that,  on  one  Thurs- 
day night  in  Assar,  he  and  Tincowri  Kari* 
gur  were  sleeping  in  the  verandah  of  fah 
cousin's  west  house.  This  does  not  preds^f'. 
accord  with  Oojul's  statement,  unless  (k^rf 
meant  to  sav  that  it  was  in  the  soutk 
verandah  of  the  west  house  that  Ix>ban  aid 
his  brother  were  sleeping.  Ix>bun  proceeds 
to  sav  that  at  about  midnis^ht  a  man  case 
and  called  Tincowri  to  play.  '*  1  saw  tfae, 
"  man,  but  I  can't  recognize  him.  *  ♦  • 
'*  When  I  got  up  in  the  morning,  Tincowii 
**  was  not  there,  and  I  went  home.  Tincowri 
"  said  nothing  when  he  went  away,  neidier 
"  to  me  nor  to  the  man  who  called  him."     " 

Photo  Bewah,  the  mother  of  Tincowri, 
sa}'s  that  she  recognizes  the  skull  which  vas 
in  Court  by  the  front  tooth.  But  she  <fid 
not  state  what  was  the  mark  or  singularitf 
by  which  she  recognized  it.  She  then  weal 
on  to  say :  "  On  a  'Fhursday  he  was  sleepiaf 
in  the  south  verandah  with  Lobun :  1  kne^ 
nothing  till  the  next  day.  Four  days  afKs; 
that  is,  Monday,  Khoda  Bux  said  that  be 
had  found  a  fresh  skull,  and  I  and  Oojiri 
went  out  and  found  it.  There  were  maiii 
of  blows  upon  it.  There  were  marks  A 
blood  on  the  grass,  Oojul  then  called  tte 
chowkeedar,  and  took  away  the  skull.'' 

Khoda  Bux  stated  the  circumstances 
under   which   he  found  the  skull.     Tbaei 
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were  more  fully  p^iven  also  by  Fuzzoollah, 

who  said  :  "  One  Monday  in  Assar,  I  put  the 

cattle  to  eat  grass  in  the  indigo  on  Ambar 

Sheikh's  land.     At  one    dund   of  the   day 

I  remaining,  Khoda  Bux  called  me  to  look  at 

:  the  skull.    -There  was  a  Utile  flesh  on  it  and 

blood,  and  it  smelt  very  bad  ;  there  was  blood 

on  the  grass  by  the  side  of  it.     1  had  not 

I  then  heard  of  the   murder.     The  buriiing- 

\  ghat  is  about  10  rusees  from  the  place  where 

I-  the  skull  was  found. 

I      Kayim  Sheikh  says :  "  I  knew  Tincowri,' 

though  I  may  observe  he  is  not  asked  what 

I  were  his  terms  of  intimacy  wiih  Tincowri  ; 

:  what   his   acquaintance   with    him    was ;   he 

i  appears  to  have  been  once  living  in  the  same 

village  no  doubt;  what  I  mean  is,  he  gives 

no  particular  reason  why  he,  of  all  others, 

[•■should  be  called  to  speak  to  this  particular 

l-personal  peculiarity.     He    says:    "I    knew 

i' "Tincowri.     One  of  his  teeth  in  front  over- 

I  "lapped   the  other."     lie   gives    no    more 

.  particular  description  than  this  :    "  When  I 

"first  saw  this  skull"  (that  is,  the  skull  in 

Court),  **  one  tooth  overlapped  the  other  in 

."that   way,  and  I   believe  that  the  skull  is 

>  "  I  incowri  s. 

There  is  but  one  more  witness,  viz.,  Hur- 
rish   Chunder  Chatterjee,   Sub-Inspector   of 
Police,  who  says :  "  On  the  night  of  the  nth 
r-July  (which  was  a  Thursday),  Oojul  Karigur 
:  came  to  me,  and  told  me  of  his  brother's  dis- 
[;.aippearance.     I  took  down  his  statement  at  the 
f.time.     There  it  is  marked  J  in  Court.     The 
i*next  day  1  went  to  Srirampore,  and  found  the 
skull  in  Oojul's  house.   His  mother  or  he 
■  brought    it.     They    said    they    knew    it    by 
;the  teeth.    I  saw  that  one  front  tooth  over- 
lapped the  other.     I  went  to  the  place  where 
-it  was  said  to  have  been  found.      1  saw  cow- 
;;dung  there,  and  the  grass  was  red — I  can't 
i  say  whether  from  blood  or  not.      I  searched 
Mohesh's  house,  and    found   the   dao   with 
,  marks  of  blood  upon  it." 

').  This  is  the  whole  of  the  evidence,  with 
f-lhe  exception  which  I  first  made ;  and  it  is  at 
^once  remarkable  that,  until  we  come  to  the 
iiiast  passage  which  I  have  just  now  recited, 
^there  is  not  a  single  word  or  fact  which 
^fanplicates  any  one  of  the  five  prisoners  in 
^e  commission  of  any  offence  or  act  what- 
>ever;  and  I  will  go  further  than  this,  and  say 
lltKat  this  evidence  leaves  it  certainly  doubt- 
ful whether  even  any  trace  of  the  missing 
^an  has  yet  been  discovered.  The  iden li- 
gation of  the  skull  is  made  by  the  three 
^witnesses,  Oojul  Karigur,  Photo  Bewah,  and 
^Kayim  Sheikh,  by  reference  to  features 
liFbich  are  no  longer  to  be  found  upon   it. 


It  therefore  becomes  of  some  importance  to 
see  what  has  been  the  history  of  this  skull, 
and  at  what  period  of  the  case  the  distin- 
guishing tooth  disappeared  from  it.  F'or  this 
purpose  the  document  (J)  which  the  Sub- 
Inspector  Hurrish  Chunder  Chatterjee  put 
in  is,  I  think,  valuable.  We  have  had  it 
translated,  and  it  runs  as  follows  : — 

"  Information  lodged  at  the  police  by 
Oojul  Karigur,  dated  the  nth  July  1872, 
corresponding  with  28ih  Assar  1279. 

**  Oojul  Karigur,  son  of  Banook  Karigur, 
aged  30  years,  inhabitant  of  Srirampore, 
Pergunnah  Mahmudshie,  the  property  of 
the  zemindar  Baboo  Gooroodass  Roy,  made 
his  appearance  at  10  o'clock  to-night  in  the 
bazar  of  Bholook,  accompanied  by  Anund 
Sheikh,  a  chowkcedar  of  the  said  village, 
*  *  *  and  made  the  following  statement : — 

**That  on  Thursday  last,  that  is,  on  the 
night  of  the  21  si  Assar,  I  slept  in  the  room 
standing  on  the  western  side  of  my  house 
after  taking  my  meal ;  that  my  younger 
brother,  Tincowri  Karigur,  and  my  cousin 
(father's  sister's  son)  Lobun  Karigur,  of  How- 
rah,  slept  together  in  the  same  -bed  in  a 
thatch  lying  to  the  southern  wall  of  the  said 
room ;  that  my  mother  and  my  brother, 
Bhomra  Karigur,  and  sister,  Panchee  Chook- 
ree,  were  asleep  in  the  room  standing  on  the 
southern  side  of  the  house ;  that  nothing 
came  to  my  knowledge  during  the  night ;  but 
in  the  morning,  when  I  rose  from  bed,  I  did 
not  find  my  broihcr  Tincowri  in  his  bed  ; 
that  1  therefore  asked  my  cousin,  the  afore- 
said Lobun  Karigur,  who  had  been  in  the 
same  bed  with  Tincowri,  about  the  latter, 
and  he. replied  that  a  man  had  come  at  2  pro- 
hiirs  in  the  night,  called  out  to  Tincowri,  and 
had  gone  away,  accompanied  by  him.  When 
I  found  that  it  was  late  in  the  morning,  and  yet 
my  brother  had  not  made  his  appearance,  I 
went  out  of  the  house  to  search  for  him  in  the 
village,  but  I  could  not  trace  him  out  during 
the  whole  day  and  night,  although  I  enquired 
about  him  at  every  house  in  the  village. 
On  the  following  day  I  enquired  about  my 
brother  at  the  houses  of  our  relations  at 
Howrah,  Bareepore,  Kazimpore,  &c.,  as  wxU 
as  in  the  neighbouring  villages,  that  is,  in  the 
villages  were  there  was  a  probability  of  his 
going,  but  I  could  not  trace  him  out,  and 
1  therefore  continued  to  search  for  him.  In 
the  evening  of  Monday  last  the  *'  Tageedgeer" 
of  the  village,  named  Fuzzoollah,  told  me  of 
his  having  seen  a  human  head  in  the  indigo- 
land  lying  to  the  north  of  the  village.  In 
the  morning  of  Tuesday  following,  I  pro- 
ceeded to  the  aforesaid  field,  and  found  a 
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human  head  wiihoiit  nose,  ears,  eyes,  hair,  and 
mouth,  but  having  only  the  teeth  attached  to 
the  upper  jaw  and  three  marks  on  the  skull 
of  the  head  in  three  places  like  marks  of 
wounds  inflicted  with  some  hacking  weapon. 
The  head  was  also  fiesh,  and  smell  proceeded 
from  it  as  that  of  a  man  who  had  recently 
met  death  by  an  accident.  I  took  the  head 
to  be  that  of  my  brother  Tincowri,  removed 
it  from  the  spot  where  it  lay,  and  carried  it 
to  my  house.  When  the  head  was  shown 
to  the  neighbours  and  to  my  mother  and  the 
other  inmates  of  my  house,  they  all  supposed 
that  the  head  was  that  of  my  brother,  bu/ 
we  could  not  positively  recogjtize  the  head^ 
there  being  no  distinguishing  mark  upon 
it. 

Thus,  it  seems  that,  when  the  princij)al 
witness  in  the  case  first  told  his  story  to  the 
police,  and  spoke  of  the  finding  of  the  skull, 
he,  with  the  full  knowledge  of  the  fact  that 
the  skull  at  that  time  had  the  tooth  in  it, 
because  he  said  so  expressly,  and  after  having 
apparently  examined  it  with  some  closeness, 
because  he  says  there  were  three  marks  on 
the  <skull,  he  states  distinctly  that  neither 
the  mother  nor  any  other  members  of  the 
family  positively  recognized  that  it  was  the 
skull  of  his  brother,  because  there  was  no 
distinguishing  mark  upon  it. 

The  statement  goes  on  to  say:  "  I  then 
put  the  head  in  an  earthen  pot  \Jiandee\  and 
kept  it  in  a  room  of  the  house.  On  Wednes- 
day morning,  I  lodged  information  of  the 
matter  to  the  Naib  and  Peshkar  of  the 
cutcherry  of  the  zemindar  at  Mokrampore. 
The  Peshkar  then  visited  our  village,  and 
desired  me  to  go  to  the  thannah  with  an 
itlahnamah,  and  to  give  izhar  there.  Accord- 
ingly, at  2  dundahs  before  sunset  yesterday 
I  proceeded  to  the  thannah  of  Shoylak,  but 
could  not  find  any  head-officer  there.  I, 
however,  learnt  from  a  man  that  you  (Daro- 
gah)  might  be  at  the  time  eithjer  at  Hurrish 
Koondoo  or  at  Porahata.     I  passed  the  night 

^  in  a  village  named  Barooeparah.  In  the 
morning  I  came  home,  and  then  went  to 
Porahata,  accompanied  by  the  chowkeedar  of 
the  village.  When  I  arrived  there,  I  learnt 
that  you  (Darogah)  had  returned  to  the 
thannah.  Accordingly,  I  proceeded  to  the 
thannah  to-day,  but  1  learnt  there  that  you 
were  either  at  Foolharee  or  at  Bhatore.  1 
then  went  to  Foolharee,  but  there  learnt 
that  you  were  at  Bhatore.  I  have,  therefore, 
come  here,  and  make  this  statement.  My 
brother  Tincowri,  about  2  months  ago,  was 

.  in  love  with  the  daughter  of  our  neighbour 
Mohun  Dass  Kyburto.  The  indigo- field  where  ^ 


the  head  was  found  is  6  or  7  rusees  to  tfe 
north  of  the  house  of  the  said  Mohan  Dass. 
I  therefore  suppose  that,  in  some  way  cxr 
other,  my  brother  met  his  death  at  the  hands, 
either  of  the  said  Mohun  Dass,  his  brother 
Seetul  Dass,  or  his  son  Prilhad  Dass;  bat  I 
have  not  got  certain  information  from  any 
person,  nor  have  1  any  positive  knowledge  as 
to  these  persons  having  murdered  him." 

I  do  not  think  that  I  need  read  any  more 
of    the    statement     for    the    present.     Tlie 
remainder  consists  of  a  scries  of  questions  put 
by  the  Darogah  and  answers  given  by  Oojnl 
Karigur.      There   is   one   answer,   however, 
which  is  perhaps  more  important  than  the 
rest.    To  the  question — **  Vou  say  that  vot 
could  not  iind  your  brother  since  Thursd^ 
last,  why  did  you  not  earlier  lodge  informa- 
tion of  the  matter.'" — the  answer  was  that, 
"  in  the  month  of  Bysack  last,  my  brother 
Tincowri  quarrelled  with  me,  and  left  the 
house   in  an  angry  mood,  and  went  to  the 
house  of  my  maternal  uncle  at  ^lajeeparah, 
in  Zillah  Pubnah,  and  passed  6  or  7  dan 
there,  and  then  returned  home;  I  therefore 
supposed  that  he  had  intentionally^  gone  to 
any  particular  place,   and  omitted  to  lodge 
immediate    information     at    the    thannah." 
So  that  there  is  not  apparently  any  ii-prim 
improbability  in  this  case  that  the  missing 
man  might  have  gone  away  on  this  occasioD 
of  his  own  accord,  as  he  had  done  once  before, 
without  saying  anything  of  his  intention  to 
his  relatives  ;  and  this  circumstance,  no  doubi. 
.adds    additional    importance    to   the   ques- 
tion  whether   or   not   the   skull   which  was 
found  and  produced  was  really  the  skull  of 
the  missing  man.     It  seems  to  me  that,  after 
having  the  statement  on  this  matter  of  ques- 
tion of  identification  which  Oojul  made  to 
the  Darogah,  it  is  impossible  not  to  feel  thai 
the  identification  which  looks  so  very  com-  | 
plete  on  the  record  really  rests  upon  a  very 
infirm  basis  indeed.     It  looks  very  much  as 
if  the  witnesses,   after  coming  into  contact 
with  the  police,  discovered  that  it  would  be 
better  if  they  could  be  a  little  more  precise 
than  they  had  been  in  this  matter  of  identi- 
fication.    We  see  further,  1  think,  that  the 
form  which  the  depositions  have  assumed  in 
the  Sessions  Court  is  not  altogether  a  per* 
fectlv  natural  and  unvarnished  statement  of 
that  which  the  witnesses  had  in  the  first  in- 
stance actually  observed  and  were  capable  erf 
speaki  ng  to,  because  assured  ly  the  statementsof 
both  Oojul  and  Lobun  in  the  Sessions  Court: 
differ  very    materially  from   the  version  of 
the  occurrence  which  was  ffiven  bv  Oojul 
before  the  Inspector.    In  the  Sessions  Court 
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Oojul  had  said  that,  when  he  got  up  in 
the  morning,  neither  Lobun  nor  his  brother 
Tincowri  were  there,  and  that  he  and  his 
mother  did  not  get  the  information  relative 
to  Tincowri  having  been  called  away  in  the 
night  till  Lobun  had  been  seen  by  the 
mother  during  the  day,  and  told  her  about  it. 

And  Lobun  said  preity  much  the  same, 
namely,  that  he  got  up  in  the  morning,  and 
simply  called  out  to  Oojul,  who  was  inside 
the  house,  saying  that  he  was  going,  and  he 
went  home. 

Oojul,  however,  before  the  Darogah  said: 
"In  the  morning,  when  1  rose  from  my  bed, 
1  did  not  find  my  brother  Tincowri  in  his 
bed.  1  therefore  asked  my  cousin,  the  afore- 
said Lobun  Karigur,  who  had  been  in  the 
same  bed  with  Tincowri,  about  the  latter,  and 
he  replied  that  a  man  had  come  at  2  prohurs 
in  the  night,  called  out  Tincowri,  and  gone 
away  accompanied  by  him." 

Clearly  I  think,  for  some  reason  or  other, 
the  principal  witnesses  to  the  preliminary 
facts  in  this  case  have  very  materially 
varied  their  testimony  in  the  Sessions  Court 
as  compared  with  the  statements  which  they 
made  at  first,  when  it  may  be  supposed  that 
thev  made  them  unbiassed.  The  result  then 
is,  that,  taking  the  evidence  on  the  record  all 
together  other  than  the  deposition  of 
Soorut  Ali  and  the  statement  of  Ram  Indro, 
which  1  shall  notice  in  detail  presently,  it 
may  be  almost  said  that  the  case  of  the  pro- 
secution is  scarcely  even  started,  and  cer- 
tainly that  evidence  does  not  in  any  degree 
tend  to  implicate  any  one  of  the  prisoners  in 
the  commission  of  the  offence  with  which 
they  were  charged. 

But  Soorut  Ali's  evidence,  so  far  as  it  can 
be  depended  upon,  entirely  alters  the  com- 
plexion of  the  case.  I  will  read  it  at  length. 
He  says :  *'  I  am  Mohesh  Biswas's  servant.  I 
have  been  so  for  7  years.  I  knew  Tincowri. 
1  had  known  him  for  a  year.  We  were  friends. 
He  had  an  intrigue  with  Sonamoni.  Had 
had  one  for  about  a  month.  Sonamoni  used 
to  go  to  his  bar!,  and  Tincowri  used  to  go  to 
her  father  Mohun  Dass's  bari,  and  used  to  play 
dos-puchees.  He  used  to  play  too  at  Mohesh 
Biswas's  bari«  and  so  did  I  and  Mohesh,  and 
Prilhad  and  Dwarik  and  Goggun.  Tincowri 
also  had  an  intrigue  with  Mohesh  Biswas's 
wife;  they  had  only  talked  together,  nothing 
more.  Ten  or  fifteen  days  before  his 
death,  Tincowri  and  Mohesh's  wife  were 
talking  together  on  their  way  to  the  ghat, 
and  Mohesh  saw  them,  and  Tincowri  saw 
that  Mohesh  had  seen  them.  Mohesh  was 
«;oing  to  the  ghdt  to  bathe.     On  Thursday,  in 


Assar,  I  was  sleeping  in  the  verandah  of  the 
south  house  of  ]\Iohesh's  bari,  when  at  mid- 
night Mohesh  Biswas  called  me,  and  he  said  : 
*Call  Tincowri  to  come  and  play.'  I  said, 
'  It  is  a  dark  night  and  late  :  how  can  you  play 
now .? '  He  said,  *  Go  and  call  him.'  I  then  went 
to  Tincowri's  bari ;  he  was  in  the  verandah 
of  the  house ;  one  house  is  on  the  south  ; 
he  was  not  in  that,  but  in  the  other.  There 
was  another  man  in  the  verandah,  but  I  did 
not  recognize  him.  I  told  Tincowri,  Mohesh 
Biswas  had  called  him  to  come  and  play,  and 
he  got  up  and  went  with  me  to  Mohesh's 
bari.  We  found  Mohesh  Biswas  sitting  in 
ihe  verandah  of  the  south  house ;  then 
Mohesh  said,  *  Come  and  play  in  Mohun  Dass's 
bari.'  We  three  went  there,  and  I  said,  M  see 
no  play,'  and  then  Mohesh  put  his  gamcha 
round  Tincowri's  neck,  and  pulled  him  into  the 
south  house.  No  one  was  in  it.  Mohun 
Dass  has  two  houses.  Mohesh  told  me  to 
stand  in  the  oothan,  and  I  did  so.  Then 
Dwarik  Joardar,  Prilhad  Dass,  Goggun  Sik- 
dar,  Bonku  Biswas,  came  in  ;  they  had  been 
,  all  round  the  south  house  before  that,  and 
they  went  inside  it.  A  little  afier  that,  I 
heard  Tincowri  groan  (gengraite).  A  little 
after  they  brought  him  out;  he  was  then 
dead  :  they  then  carried  him  by  the  path  by 
Bishonaih  Sikdar's  bari  to  the  mat.  I 
forget  which  side  of  the  village  that  is.  They 
took  the  body  5  or  6  or  7  rusees  into  the  mat, 
and  put  his  body  down  in  the  indigo. 
Mohesh  Biswas  had  a  d^o  in  his  hand,  and 
he  gave  Tincowri  a  cut  on  the  head  with  it, 
and  then  Dwarik  and  each  of  the  men  hit 
Tincowri  a  cut  on  the  head  with  it.  Ram 
Indro  Dass  came  with  the  body,  but  I  did  not 
see  him  go  into  the  house.  He  did  not  carry 
the  body  or  cut  it,  but  merely  went  with  it. 
Then  all  the  men,  except  Ram  Indro  and 
myself,  cut  the  body  into  pieces  with  the 
ddo,  and  put  them  into  a  sack,  and  then  we 
all  went  to  the  river,  whlgh  is  ten  rusees 
from  there.  The  men,  except  Ram  Indro  and 
myself,  then  put  sand  in  the  sack,  shut  up  the 
mouth,  and  then  Prilhad  brought  a  bamboo 
from  some  mulberry  (pat)  land,  and  then 
ihey  all  pushed  the  sack  out  into  the  stream ; 
after  that,  they  washed  their  hands  and  feet, 
and  then  we  all  returned  to  Mohesh's  bari. 
The  sack  sank.  I  can't  say  who  carried  the 
sack.  1  told  the  Magistrate  Bonku  did  so, 
and  he  did.  Then  the  men  told  me  and 
Ram  Indro  not  to  tell  any  one.  Bonku 
brought  home  the  ddo  after  all  the  men 
went  home.  Mohesh  and  I  and  Bonku 
remained  at  Mohesh's  bari.  Early  in  the 
morning,  Moliesh  sent  me  to  Kooshtea  to  see 


20 


Criminal 


THE   WEEKLY    REPORTER. 


Rulings, 


[\^ol.XIX. 


how  his  brother  Taruk  Biswas  was.  Koosh- 
tea  is  7  or  8  coss  from  Mohe^h's  village. 
I  arrived  on  Friday  at  mid  day,  and  I  saw 
Taruk.  I  told  him  I  had  come  to  see  him. 
On  Saturday  1  returned  and  reached  Sriram- 
pore  in  the  evening.  The  next  day,  Sunday, 
early,  as  1  was  going  to  the  ghat,  1  met 
Oojul  Karigiir,  and  he  asked  me  if  1  had  seen 
Tincowri,  and  1  said  no.  On  Monday,  Khoda 
Bux  found  the  skull,  and  in  the  evening 
Mohesh  told  me  to  take  care  and  say 
nothing  that  it  was  Tincowri's  skull  ;  the 
skull  must  have  been  left  out  of  the  bag  by 
accident.  I  did  not  see  it.  On  the  night 
of  the  murder,  Mohan  Dass  was  sleeping  in 
his  verandah  of  his  east  house,  and  Sonamoni 
was  with  him.  I  only  saw  those  two.  I 
saw  Sonamoni.  She  had  no  cloth  over  her 
face.  1  think  Mohun's  wife  was  inside. 
Mohun  and  Piilhad  used  to  sleep  in  the 
house  where  the  murder  was  committed,  but 
they  did  not  do  so  the  night  of  the  murder. 
(Identifies  all  the  prisoners.) 

*'  The  river-ghat  for  bathing  is  8  rusees 
from  Mohesh's  bari ;  there  are  houses  on  both 
sides  of  the  road.  Tincowri  and  Mohesh's 
wife  were  talking  near  Gopal  Biswas's  bari, 
they  were  standing  ;  this  was  at  mid-day  1 
saw  them.  I  was  going  to  the  glult ;  I  was 
in  front,  about  lo  haths  distant.  1  did  not  see 
Tincowri  play  at  Moheshs  bari,  nor  at 
Mohun's.  ■  Play  used  to  begin  in  the  day  at 
mid- day,  and  cease  before  evening,  and  used  to 
begin  again  afier  evening,  and  last  till  mid- 
night or  2\  prohurs.  1  cant  say  why  I 
told  the  Magistrate  I  slept  in  the  west  house'. 
I  was  asleep  when  Mohesh  called  me.  When 
I  went  to  go  to  sleep,  ^lohesh  was  eating. 
I  forget  whether  Tincowri  went  to  play  at 
Mohesh's  8  times  after  he  was  seen  talking 
to  his  wife ;  it  is  four  months  ago  (told  ihe 
Magistrate)  Tincowri  did  so.  1  called  Tin- 
cowri once,  and  then  he  came ;  he  did  not 
ask  me  anything;  when  1  called  him,  1  said 
it  was  to  play  dus-puchees.  1  can't  say  if 
Mohesh  had  anything  besides  a  dhooty  when 
we  went  to  Mohesh's  bari.  Tincowri  never 
cried  out.  Tincowri's  bari  is  9  rusees  from 
]\Iohesh's.  I  forget  whether  Bonku  brought 
out  the  body ;  the  other  four  men  ditl ;  they 
did  not  put  the  body  down  in  the  oothan  ; 
five  men  carried  it  when  thcv  were  outside ; 
they  held  it  high  with  their  hands,  and 
carried  it.  I  can't  say  where  Mohesh  got  the 
gamcha ;  after  starting  with  the  body  no  one 
went  to  his  bari.  1  did  not  see  the  sack  or 
dilo  before  the  body  was  put  down.  1  saw 
nothing  besides  these  when  the  body  was 
put  down.     The  ^/</t?-handle  had  been  broken 


before.  The  dtlo  was  one  for  cutting  sugar- 
cane ;  the  handle  was  split  and  broken,  bm 
there  was  some  handle.  The  body  was  on  the 
ground  when  it  was  cut  up." 

The  witness  was  examined  again  on  the 
next  day,  and  said :  '*  I  know  Hurchunder 
Nundi  Peshkar ;  he  came  to  my  village  after 
the  skull  had  been  found :  he  called  ali  the 
villagers." 

The  rest  of  the  statement  is  not  vcrr 
material. 

I  have  said   that  this  deposition  entirely 
changes  the  complexion  of  the  case.     Mani- 
festly, if  it  can  be  relied  upon,  it  clearlr  estab- 
lishes  the    charge   of   murder    against    the 
first  four  prisoners  at  least.     But  then  this 
is  the  evidence  of  an  accomplice.     If  the 
story  which  he  gives  is  true  (he  went  and 
fetched   the   man,   was   present    when    bi* 
master   twisted   the  cloth   round  the  mans 
neck,  stood  by  while  the  man  was  dragged 
into  the  hut^  accompanied  the  prisoners  when 
they  carried  off  the  body,  and  put  it  down  in 
the    indigo-lield,  there    stood    looking     cm 
while   every    man    excepting    himself    and 
Ram  Indro,   as   he  says,   took   the  ddo  b%* 
turn,  hacked  the  skull,  and  cut  the  body  into 
pieces,  and  then  went  on  with  them,  when 
the  remains  of  the  body,  put  into  the  sack, 
were    pitched    into    the    river),   clearly  the 
part  he  admits  that  he  took  in  the  whole  of 
this   transaction    is   such  a  participation  in 
the  principal  acts  of  the  murderers  as  con- 
stitutes him  an  accomplice ;  and  it  is  well 
understood    now   that   the    evidence    dt  an 
accomplice  cannot  be  safely  acted  upon  as 
against  persons  accused  by  him  excepting 
when    it   is   corroborated   in    regard  to  the 
])articulars    which    implicate    them.      This 
princij)le  has  many  times  been  enunciated  by  ' 
this  Court,  and  inasmuch  as  a  reported  case 
has  been  referred  to,  in  which  the  judgment 
of   the   Division    Bench   dealing    with    ^is 
very  matter  was  delivered  by  myself,  I  will 
read  from  the  note  in  3  Bengal  Law  Reports, 
Full  Bench  Rulings,  page  2,  what  was  then 
said,  because  it  still  represents  my  views: — 

"The   whole   of   the  charge  againsi  the. 
prisoner  depended  upon  the  evidence  of  the 
two    approvers.     It    is    undoubted    that   a 
Judge,  in  cases  where  the  material  supporting 
the  charge  against  the  prisoner  is  afforded  by 
the  evidence  of  an  approver,  is  bound  very 
carefully  to  warn  the  Jury  of  the  infinsigr 
which  necessarily  attaches  to  that  evidence. 
He  is  bound  also  to  call  to  their  atieniioQ 
the  circumstance,  if  it  be,  in  fact,  the  case^  ^ 
that   the  approver   is   speaking    under   tiie" 
iniluence  of  a  conditional  pardon,  that  is,  1  - 
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^  also  did  not  know,  yet  neither  the  one  nor 
tbe  other  wa$  asked  whether  they,  in  fact, 
Ipew  each  other  personally  at  the  time  of 
t|e  occurrence. 

.  The  Judge  next  says :  "  Then  there  is 
(be  evidence  of  Mohun  Dass,  the  father  of 
the  prisoner  Prilhad  and  of  Sonamoni. 
This  man   was  nauirally   not   likely  to   be 

Suing  to  disclose  much,  but  even  his  cvi- 
DCS  shows  that,  on  the  night  of  the  murder, 
ke  heard  the  voices  of  Mohesii,  Ram  Indro, 
ind  Soorat  Ali  in  his  bari.' 

This  is  probably,  to  the  very  slight  extent 
Eo  which  it  may  be  depended  upon,  a  corro- 
^ration,  of  the  statement  of  Soorut  Ali, 
KO  the  effect  that  Mohesh  and  Ram  Indro 
vere,  at  the  time  when  Tincowri  was,  as 
JDorot  alleged,  strangled,  in  the  bari  of 
liohun. 

,  And  "finally,"  the  Judge  says,  "there  is 
^  confession  of  Ram  Indro  D\s,  which, 
^der  Section  30  of  the  new  KviJence  Act, 
piy  be  taken^  into  consideration  against  all 
^  (prisoners/' 

With  regard  to  this,  I  shall  proceed  now 
to  say  a  few  words.     But  first  I  will  remark 
piat,  up  to  this  point,  Soorut  Alls  evidence 
^  certainly  not  received  that  amount  of 
corroboration     from    independent     sources 
li^ich    would   justify   a   Court   of   criminal 
ipstice  in  coming  to  the  conclusion  that  the 
Ififirsons  who  are  affected  by  it  were  guilty 
rf  the  offence  with  which  he  accused  them. 
I  Ram  Indro,  the  5th  prisoner,  when  before  I 
1^  Magistrate,  made  a  long  detailed  state- 
Pient  of  that  which  he  knew  of  the  case. 
pf  course,  it  may  be  every  word  of  it  taken  j 
imd  acted  upon  as  against  himself,  but  it  is 
l^ly  admissible  against  the  other  prisoners,  ' 
iriiether  for    the   purpose  of  corroboration  - 
it  an  accomplice's  testimony  or  otherwise,  1 
|p  far  as  it  is  made  available  by  Section  30  I 
if.    the    new    Evidence    Act,    which    says : 
**Whcn  more  persons  than  one  arc  being 
ied  Jointly  for  the  same  offence,  and  a  con- 
aon  made  by  one  of  such  persons  affect- 
himself  and  some  other  of  such  persons 
J  proved,  the  Court  may  take  into  consider- 
Bon  such  confession  as  against  such  other 
psreon   as   well  as  against  the  person  who 
inakes  such  confession." 
[:  It  appears  to  me  that  this  Section  must  be 
jitterpreted  to  mean  that  the  statement  of 
X  made  by  the  prisoner,  which  amounts 
i  a  confession  of  guilt  on  his  part,  may  be 
:en  into  consideration  so  far,  and  so  far 
It,   as  that  particular  statement  of  fact 
*lf   exteoils,   against  the   other  prisoners 
are  being  tried,  as  well  as  himself,  for 


the  offence  which  is  thus  confessed.  I  think 
the  two  illustrations  which  are  given  to 
this  Section  bear  out  this  view. 

If  this  be  so,  we  must  be  careful  not  to  apply 
statements  made  by  Ram  Indro  Dass  before 
the  Magistrate  against  other  prisoners  than 
himself  further  than  those  same  statements 
amount  in  themselves  to  a  confession  of  guilt 
on  his  pirt.  The  remainder  of  the  prisoners, 
besides  Ram  Indro.  I  think,  without  excep- 
tion, both  before  the  Magistrate  and  in  the 
Sessions  Court,  denied  having  any  knowledge 
of,  or  any  participation  in,  the  murder,  and 
Ram  Indro  Dass  himself  in  the  Sessions 
Court  stated  thit  whatever  he  had  said 
before  the  Magistrate  was  untrue. 

I  will  proceed  to  the  statement  which  he 
did  make  before  the  Magistrate.  He  was 
asked  by  the  M^istrate :  '*  Do  you  wish 
to  say  something  about  the  death  of  Tia- 
cowri  Jola?' 

Answer, — "  Yes,  I  do  wish  to  say.     Tin- 
cowri Jola  used  to  frequent  the  house  of 
Mohesh    Biswas.     Tincowri    had   an    illicit 
intercourse  with  Mohesh  Dass's  wife,  Doorga- 
money  Dasi.     Twenty  days  before  this,   I 
had  known,  one  day,  while  Mohesh  Biswas, 
Dwarik  Joardar,  and  myself  were  going  to 
work  in  the  field,  Mohesh  said, '  A  Mussulman 
has    brought    disgrace    on    the    family    of 
Kyberto ;  one  day  we  must  catch  him  and 
punish    him.'     Mohesh    had    told    me    and 
Dwarik,  8  or  10  days  before,  Tincowri  was 
to  be  put  to  death.     Thursday  before  Thurs- 
day la.st,  at  six  dunds  of  time,  I  met  with 
Bunko  Biswas,  who  resides  in  a  boat,  and  is 
cousin  to  Mohesh   Biswas.     I  asked   htm: 
'  Did  you  not  go  to  the  boat,'  and  tbe  reason 
is  that  he  had  told  me  twenty  days  before 
that  he  would   start   by  boat  to  the  north 
part  of  the  coimtry.     On  my   asking   this, 
he  replied  :  *  1   shall  go   to-morrow  morn- 
ing by  boat.'     On  that  Thursday,  at  night, 
when  1  was  sleeping  at  my  home,  Mohesh 
Biswas,  whose  bari  is  about  two  rusees  off, 
west  to  my  bari,  came  at  two-and-half  prohur 
of  night,  rousjd  me  by  applying  his  hands  on 
my  person.    I  said  who  he  was,  when  Mohesh 
spoke  out  and  said  :  'Ourold  man,'  namely,  his 
father  Nimanund  Biswas,  *  calls  you.'   Mohesh 
held  my  hand,  and  brought  me  to  the  bari  of 
Mohun  Dass,  who  has  a  village-relationship 
with  him.     I  stood  at  the  door  of  the  house 
of  ]Mohesh  Biswas,  and  found  Bunko  Biswas, 
Dwarik  Joardar,  Goggun  Sikdar,  and  Prilhad 
Dass ;  these  four  men  (Mohesh  being  with 
me),  who  put  to  death  Tincowri  Jola,  were 
speaking  to  themselves,  *  What  shall  we  do 
now  J  it  is  dead.'  Dwarik  Joardar  was  saying, 
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'Tincowri  Joardar  is  dead  ;  what  shoold  be  Answer. — *'  I  saw  Mohun  Dass's  dauglMer, 
done  ?  and,  unless  concealed,  there  Is  no  safe-  Sonamoni,  sitting  by  him,  and  I  do  not  kncnr 
ty/  NoboJy  then  responded  to  this  at  that  where  were  the  rest  of  the  inmates.  Mo- 
time.  Afterwards  from  the  house  the  dead  hun  Dass  and  his  daughter  saw  the  body 
body  of  1  mcowri  was  brought,  and  (lOggun  when  it  was  brought  out/' 
Sikdar  and  Bunko  Biswfcs  held  and  were  .  Question. — "  Where  was  the  man  Soont 
carrying  it  to  the  field.  I  do  not  know  whe*  !  Ali,  of  whom  you  have  spoken  abov«,  at  the 
ther'there  was  any  other  proposal  made  at  that    time  ? ' 

time.  They  t^vo  carried  it  in  their  arras.  ,  Ans7rer. — **  At  the  time  when  the  body 
I  could  then  clearly  see  that  it  was  I'incowri  was  being  carried,  and  when  out  of  the  ^ 
Jola  indeed.  Dwarik  and  Prilhad  followed  iage,  we  met  Soonit  All  Sheikh,  bnt  wheaee 
them.  I  declined  going,  but  they  urged  me  did  he  come  there  I  cannot  tell.  He  had 
to  accompany  them,  saying  that  it  was  a  dark  nothing  in  his  hands.  He  came  and  amply 
night,  and  I  accompanied  them.  MoheshBis-  stood  by  us.  He  had  no  hand  in  the  deed." 
was  was  with  us.  Mohesh's  domestic  servant.  Question. — *'  Did  you  find  any  marks  itf  i 
Soorut  Ali,  joined  afterwards  at  the  call  of  violence  on  the  person  of  the  deceased  wfaea 
Mohesh  Biswas.     Mohesh,  after  he  had  gone    it  was  brought  out?*' 

to  the  field,  came  back  to  his  bari  to  get  a  r/((/(^.        Ansicer. — '*!  did   not   see  any   mark  erf 
The  corpse  was  carried  to  a  piece  of  indigo-    violence,  but  1  thought  that  be  was  pot  ID 
land,  which  is  three  or  four  rusees  off  on  the  '  death  by  strangulation." 
north,  and  a  little  west  of  the  bari  of  Mohesh,  ;      Question. — **  How  did  you  guess  that  ^ 
and  they  cut  into  pieces  the  body  with  the  d<fo    deceased  died  by  strangulation?'* 
brought  by  Mohesh.     Mohesh  at  first,  then  ;      Ansiier. — "1  could  not  find  any  blood  at 
Dwarik,  and  then  Goggun,  these  three,  cut  it  I  the  time,  and,  therefore,  I  guessed  that  he 
into  pieces.  Prilhad  commenced  putting  them  '  died  by  strangulation.' 
into  a  bag  which  Mohesh  had  brought,  but        Question, ^<^\Vh;ii    became    of    the    d^ 
from  what  place  I  cannot  tcl.    The  bag    with  which  the  body  was  cut.  and  of  the  doA?^ 
^yhlch  contamed  the  body  cut  into  pieces  was        Anr.cer.^-  The  said  ddo  with  which  the 
tied  up  and  earned  by  Bunko  Biswas  on  his    ^ody  was  cut  was  washed  with  water,  and 
head  to  the  river-River  Kaligunge-on  the    ^^^^^  ^     ^I^hesh   himself,  and  the 

east  four  or  five  rusees  of!  from  the  mdigo-  ^^^^s  they  had  on  were  washed  also,  aid  j 
land.  The  bag  was  put  down  on  the  bank  of  ^j,^,.  ^^,^^(  ,, .^^  their  respective  cloths  pal : 
the  river ;  earth  was  put  into  the  same  bag,    q^  '" 

and  again  it  was  tied  up,  and  with  the  help  of        Ques/ion.^-md    the    Darogah    find  the 
a  bamboo  it  was  pushed  up  into  the  nver.    ./^J'and  the  clothes  -" 
They  came  from  that  place   to  the  ghat,        ^;,^„^._^- At  the  searching  of  the  howe 
where  they  washed  their  body,  hands,  and    ^^e  ddo  was  found,  but  I  do  not  remember 
feet  and  went  away  to  heir  respective  bans.'   »  ^^at  kinds  of  clothes  they  did  each  wear. 

0«..//^;f^';\Vhen  did  you,  and  how  long    ^,1   ^^^   ^,^^^^5   ^n.     Some    had   gamdk' 
after,  reveal  lh»s?  round  about  their  loins,  and  some  had  cJ^ 

Ans7ver.--^*l  did  (not)  reveal  it  to  any-  ^^^  ^ound  abouL  Such  was  the  stale  id 
body  at  first,  or  until  after  the  arnval  of  the  ^^5  ^t  the  night  of  occurrence.  The  bam- 
Darogah  Mohashye.  I  did  not  know  before  ^^^  ^4^^  which  the  body  was  pushed  into 
that  the  skull  of  Tincown  Jola  was  left  the  water  had  been  taken  from  a  hedge  rf  a 
lying  on  the  same  indigo-land  ;  afterwards  mulberry-land.  It  was  then  thrown  into  the 
the  people  discovered  it.  ;  ^y^ter. ' 


Question. — "How  did  you  divulge  the 
matters  on  the  arrival  of  the  Darogah  ?" 

Annver. — "The  Darogah  and  the  zamin- 
dar*s  peshkar  came  to  the  village,  collected 
many  people ;  none  of  them  could  tell ;  but  I 
spoke  all  this  to  the  Darogah  in  the  presence 
of  the  peshkar,  whose  name  I  do  not  know." 

Question. — "Can  you  tell  how  had  Tin- 
cown Jola  gone  there  ?" 

Answer. — "  I  cannot  tell,  that  is,  1  do  not 
know." 

Question. — "  Where  were  the  inmates  of 


Question. — "  Did  you  point  out  to  the  Da- 
rogah the  part  of  the  river  where  the  body 
was  thrown  ?" 

Anrtver.—''  Ves,  1  did.  The  place  WK 
searched  with  bamboos,  but  nothing  vas 
found.  It  was  a  strong  current  Iweh'e  or 
tiiirteen  cubits  deep.'' 

Question. — "Did  you  perceive  anythi^ 
before  Tincown  was  put  to  death  V* 

Afisiver — "I  had  not  known  that  Tm- 
cowri  was  to  be  put  to  death  at  once.* 


the  house  of  Mohun  Das  at  that  time  V  ^      Question. — *'  What    assistance    did   tbrt 
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receive  from  their  having  called  you  at  the 
i»ight  ? 

Anszcfr, — **The  night  was  dark.    My  pre- 
Vence  with  them  ^-ould  not,  I  think,  frighten 
diem.     I  have  no  relationship  with  Mohesh  : 
rWe  call  each  other  by  names." 

Question, — **  Then,  why  did  they  call  you 
In  such  a  dreadful  matter?" 
[•  Aftswer. — **  Myself,  a  villager,  having 
^endship  with  Mohesh  Dass.  Mohesh  Dass 
Ij^  the  husband  of  my  moiher's  sister." 
I* '  It  is  obvious,  on  the  first  perusal  of  this 
statement,  that  the  prisoner  keeps  carefully 
dear  of  confessing  any  participation  in  the 
l^urder.  The  most  that  the  statement,  as  a 
!«*bole,  amounts  to  is  an  admission  on  the 
pait  of  Ram  Indro  of  aiding  and  abetting 
by  his  presence  all  the  other  persons  men- 
l^ned  by  him. who  were  engaged  in  cutting 
iand  making  away  with  the  dead  body  of  the 
4iian  who  had  already  been  murdered.  The 
Statement,  so  far  as  it  is  a  confession  only,  is, 
X  think,  limited  to  this,  namely,  the  statement 
^f  facts  which  amount  to  a  criminal  partici- 
pation in  making  away  with  the  body;  and 
iconsequently  this  is  all  which  can  be  taken 
^to  consideration  under  Section  30  against 
I  the  other  prisoners.  But  this  statement,  so 
limited,  undoubtedly  does  bring  Mohesh  Bis- 
was, Prilhad  Dass,  Goggun  Sikdar,  and 
3)warik  Joardar  to  the  indigo-field,  and  re- 
presents them  as  engaged  there  in  cutting 
up  and  making  away  the  dead  body.  It, 
^therefore,  corroborates  the  statement  of  Soo- 
'hit  Ali  in  those  particulars.  The  question 
\& — Does  this  amount  to  a  sufficient  corrobo- 
Itttion  such  as  will  justify  us  in  accepting  as 
true,  and  acting  upon,  Soorut  Ali's  testi- 
"monv  ? 

On  the  whole,  I  think  not ;  shortly  for  this 
■jfcason^  if,  instead  of  being  the  statement  of 
'a  fellow-prisoner,  it  had  been  the  evidence 
^ven  on  oath  of  Ram  Indro  Dass,  examined 
.ftff  a  witness  in  the  case,  it  would  not  have 
^en  anything  other  than  the  evidence  of  an 
accomplice,  and.  as  such,  I  think  it  does  not 
(I  may  say  generally  cannot)  constitute  satis- 
factory' corroboration  of  the  other  accom- 
splice's  testimony.  Certainly,  in  this  particu- 
lar instance,  I  think  it  is  in  itself  extremely 
I  unsatisfactory.  The  whole  of  this  part  of 
Ae  story,  as  told  both  by  Soorut  Ali  and  by 
Kam  Indro,  is  somewhat  unintelligible.  In 
the  first  place,  it  is  difficult  to  understand 
•why  the  persons  who  found  themselves  sud- 
denly under  the  necessity  of  getting  rid  of 
.the  dead  body  should  not  have  at  once  taken 
the  shortest  course  to  the  river,  which.  Ram 
•Indro  says,  was  at  the  time  running  with  a 


very  strong  current  and  deep  water;  and 
why,  instead  of  doing  this,  they  should  have 
stayed  to  cut  up  the  body  in  an  indigo-field, 
only  with  the  ultimate  view,  after  all,  of 
pitching  it  into  the  river.  And,  even  if  they 
did  really  adopt  this  course,  it  is  certainly 
very  extraordinary  that  they  should  have 
been  so  careless  as  to  leave  the  skull  lying  out 
upon  the  ground,  when  their  very  purpose 
was  to  make  away  thoroughly  with  all  the 
pieces  of  the  body ;  and  then,  again,  the  hack- 
ing of  the  skull  as  a  preliminary  measure  by 
every  one  of  the  persons  in  succession, 
excepting  by  these  two  deponents  them- 
selves, seems  to  have  been  without  any  pur- 
pose whatever  under  the  circumstances  in 
which  it  is  said  to  have  taken  place ;  al- 
though, on  the  other  hand,  this  statement  of 
these  two  men  may  be  accounted  for  in  an 
intelligible  way,  if  we  suppose  that  it  had 
been  designedly  prepared  to  fit  in  with  the 
fact  of  a  skull  having  been  found  which 
already  bore  marks  of  cutting. 

It  is  also  very  worthy  of  remark  that  Ram- 
Indro  and  Soorut  Ali  in  their  respective 
statements  seem  to' be  particularly  careful  to 
exonerate  one  Snother ;  at  the  same  time,  that 
they,  with  siiigular  completeness,  implicate 
each  one  of  the  prisoners  in  all  the  acts 
incident  to  the  cutting  up  and  making  away 
with  the  body.  Soorut  fi\\  makes  out  that 
all  in  turn  took  a  cut  at  the  head,  then  they 
all  in  turn  took  the  ddo  and  cut  up  the  body; 
and  all  took  part,  excepting  himself  and  Ram 
Indro,  in  packing  the  body  in  the  bag,  and 
carrying  it  to  the  river. 

I  cannot  help  feeling  that  the  statements 
of  these  two  men,  so  far  as  tliey  bear  upon 
the  complicity  of  the  other  prisoners  besides 
Ram  Indro,  have  been  very  carefully  put 
together  with  a  view  to  implicating  these  pri- 
soners as  completely  as  possible,  and  excus- 
ing themselves.  Therefore,  I  do  not  trust 
them,  and  it  seems  to  me  that  this  is  really 
a  case  of  the  worst  possible  kind  of  an 
attempt  to  use  one  accomplice's  evidence  to 
bolster  up  and  corroborate  that  of  another. 

The  result,  then,  of  the  best  consideration 
which  I  have  been  able  to  give  to  the  record 
in  this  case  is  that  the  evidence  is  altogether 
insufficient  to  support  the  convictions  which 
have  been  come  to  of  the  first  four  prisoners, 
Mohesh  Biswas,  Prilhad  Dass,  Goggun  Sik- 
dar, and  Dwarik  Joardar. 

As  to  Ram  Indro,  the  case  is  different. 
His  own  statement  before  the  Magistrate,  if 
it  can  be  believed,  is  most  distinctly  a  con- 
fession of  having  knowingly  and  designedly 
taken  part  in  Ih^  making  away  with  and 
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concealment  of  a  dead  body  which  he  knew 
was  the  body  of  a  murdered  man.  The 
Judge  and  the  assessors  all  believed  this  state- 
ment to  be  a  statement  which  may  be  depend- 
ed upon  as  against  Ram  Indro  himself,  and 
it  seems  to  me  that  it  bears  on  the  face  of  it 
too  much  marks  of  truthfulness  to  be  alto- 
gether rejected,  so  far  as  he  is  concerned. 

I  have  already  stated  the  grounds  upon 
which  I  think  it  cannot  be  trusted  as  against 
the  other  prisoners  ;  but- 1  am  not  prepared 
to  say  that  it  ought  not  to  be  trusted  so  far 
as  it  amounts  to  an  admission  of  guilt  in 
himself.  He  further  distinctly  states  that  he 
knew  this  man  was  about  to  be  murdered; 
that  he  knew  this  for  some  time  previously, 
and  he  admits  that  he  was  called  up,  and  came 
to  Mohun  Dass's  bari,  just  exactly  at  the 
time  when  the  murder  had  been  committed. 
Soorut  Ali's  evidence,  which  throughout  has 
apparently  been  given  with  a  design  as  much 
as  possible  to  shield  Ram  Indro,  corroborates 
certainly  all  the  statements  of  Ram  Indro 
against  himself,  and  I  do  not  think  that 
there  is  8uf)i:ient  ground  made  out  by  the 
learned  counsel  for  the  prisoner  why  we 
should  differ  from  the  Judge  and  assessors 
in  the  Court  of  Session  as  to  the  bearing 
of  this  evidence  against  Ram  Indro. 

It  seems  to  me  that,  although  w*e  are  not 
in  a  position  on  the  evidence  which  is  before 
us  on  the  record  to  come  to  the  conclusion 
that  the  four  first  prisoners  have  been  proved 
by  that  evidence  to  be  guilty  of  the  offence 
with  which  they  have  been  convicted,  yet 
the  conviction  of  Ram  Indro  is  good,  and 
should  be  sustained. 

The  four  first  prisoners  must,  therefore,  be 
acquitted,  and  the  sentence  passed  upon 
them  set  aside. 

The  appeal  of  Ram  Indro  is  dismissed. 


The  25ih  January  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslic, 

Judges, 

Procedure— Insanity— Jury— -Act  X.  of  1872,  . 

Section  425. 

The  Queen 

versus 

Doorjodhun  Shamonto  alias  Decjobor. 

■ 

ASvcssionsJudge,  in  his  charge  to  the  Jury,  told  them 
that,  in  his  judgment,  the  accused  was,  at  the  time  of  his 
trial,  exhibiting  symptoms  of  unsoundness  of  mind,  and 
he  directed  them  to  hnd  whether  the  accused  was  insane 


at  the  rime  he  committed  the  offeoce.  Held  tiiat  the 
issue  as  to  whether  the  accused  was  of  unsound  xK^fA  at 
the  time  of  the  trial,  and  incapable  of  properly  makifi« 
his  defence,  was  a  preliminary  issue  to  that  pat  hy  the 
Sessions  Judj^e,  and  should,  under  Section  425  of  tb: 
Code  of  Crimmal  Procedure,  have  been  first  soomkte4 
to  the  Jury. 

Phear ^  y, — The  Judge,  in  commencing  his 
charge  to  the  Jury,  says :  "  The  accused 
Doorjodhun  Shamonto  is  charged  with  the 
murder  of  Ram  Jadoo,  and,  on  being  calic(f 
on  to  plead  to  the  charge,  he  has  told  you 
that  he  did  kill  Ram  Jadoo,  but  he  has  gives 
reasons  for  doing  so,  which  are  foolish  and 
absurd,  and  which  might  lead  to  the  inference 
that  he  is  suffering  under  delusion,  and  that 
he  is  not  to  be  accounted  responsible  for  bis 
actions. 

"  What  you  have,  therefore,  to  \x\  is.  whe- 
ther the  accused,  at  the  time  he  killed  Ram 
Jadoo,  was,  by  reason  of  unsoundness  of  mind, 
incapable  of  knowing  the  nature  of  the  act 
he  committed,  or  that  he  was  doing  what  vab 
wrong.' 

It  api)ears  to  us  from  this  statement  of  the 
Sessions  Judge  that  there  was  a  preliminaiy 
issue  to  be  tried  before  that  issue  of  insanity 
which  he  brought  under  the  notice  of  the  Jnrr, 
because  it  is  clear  that,  in  his  judgment,  the 
prisoner  was,  at  the  time  he  was  called  upon 
to  plead,  exhibiting  symptoms,  or  somethiiig 
that  might  be  considered  evidence,  of  actaai 
unsoundness  of  mind  at  the  time  of  the  trial. 
And  Section  425,  Act  X.  of  1872,  the  Cti- 
minal  Procedure  Code,  enacts  that,  "  if  any 
"  person  committed  for  trial  before  a  Court  of 
"  Session  shall,  at  his  trial,  appear  to  the  Court 
''  to  be  of  unsound  mind,  and  incapable  of 
''  making  bis  defence,  the  Court  shall,  in  tlie 
"  first  instance,  try  the  fact  of  such  unsound- 
''  ness  of  mind,  and,  if  satisfied  of  the  fact, 
*'  shall  give  a  special  judgment  that  the  accu^ 
'*'  ed  person  is  of  unsound  mind,  and  incapable 
*'of  making  his  defence.'*       <^       ♦       »      f 

We  think  that  the  Judge  ought  to  have 
asked  the  Jury  in  the  first  instance  wbethec, 
upon  the  evidence  before  them,  the  piisoMr 
was  proved  to  be  of  unsound  mind,  and  in^ 
capable  of  making  his  defence.  It  is  obvioos 
that  the  two  issues  of  insanity,  namely,  that 
which  I  have  just  now  mentioned,  and  thii 
which  the  Sessions  Judge  proposed  to  the 
Jury,  are  not  the  same.  For  it  might  well 
happen  that  the  prisoner  was  of  unsound 
mind,  and  incapable  of  properly  coiiductim: 
his  defence  at  the  time  of  the  trial,  and  ret 
of  sound  mind  responsible  before  the  lav  for 
his  actions  at  tbe  time  when  the  deed  wtf 
committed,  which  was  charged  against  him. 

And,  further;  it  is,  I  think,  obvious  tba  it 
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;te  necessary  10  keep  these  two  issues  per- 
fectly distinct  in  a  criminal  trial,  because 
Ae  questions  which  it  should  be  proper  to 
l|iut  to  expert .  witnesses  would  be  different 
upon  the  trial  of  these  two  issues  respect- 
ively. 

•  We,  therefore,  think  that  the  trial  before 

K"*^e  Jury  has 'not  been  a  legally  sufficient 
at.  We  set  aside  the  verdict  and  the  sen- 
lence,  and  direct  that  the  prisoner  should  be 
lie-tried. 


The  25th  January  1873. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Dischargee— Re-arrest— Sub-Inspector. 

ft^ference  to  the  High  Court,  under  Section 
434  ^/  l^^  Cade  of  Criminal  Procedure,  by 
the  Officiating  Magistrate  of  Nuddea, 

'  Ramdass  Sadhoo 

^  versus 

Anund  Chunder  Roy. 

A  prisoner,  who  had  h«en  sent  up  for  trial,  and  who 
ms  discharged  by  the  Deputy  Ma$ristrate,  was  subse- 
ioiiently  re-arrested  by  a  Sub- Inspector  on  the  same 
lilbar^e,  and  sent  up  for  trial.  The  Deputy  Mag^istrate 
i0Ma&idered  the  second  arrest  to  bciHe/al,  and  pro- 
iiiicitted  the  Sub- Inspector  for  wrongful  confinement, 
WfA  fined  him. 

\  Held  that  the  I>^»puty  Magistrate  was  right,  the  dis- 
lA^ge  from  custody  having  been  a  useless  procedure  if 
l^fte  accused  immediate!  v  became  liable  to  be  re-arrested 
ivilhout  fresh  material  /or  pro^cution  of  the  charge. 

Reference, — The  facts  are  simple.  A 
prisoner  being  sent  up  for  trial  under  Section 
54 ,  Indian  Penal  Code,  was  discharged  by  the 
pMXy  Magistrate,  as  the  witnesses  against 
m  wre  not  forthcoming.  He  was  subse- 
ently  re-arrested  by  the  Sub-Inspector  on 
same  charge,  and  sent  up  for  trial.  The 
^^pcrty  Magistrate,  deeming  the  second  arrest 
Sitegal,  prosecuted  the  Police  Sub-Inspector 
^  wrongful  confinement,  and  fined  him 
jpees  15,  remarking  that  the  Sub-Inspector 
,d  shown  an  error  in  judgment  rather  than 
itfce. 

Two  questions  seem  to  me  to  arise  : — 
I     ,j/. — Whether  the  second  arrest  was  legal 
lir  IDegal ;  and, 

:  ^;ii//>'.— Whether,  if  it  was  illegal,  the 
*tib- Inspector    was    punishable    under    the 


'  criminal  law  or  not  for   a   mere   error   of 
judgment. 

I  myself  am  inclined  to  think  that  the 
second  arrest  was  not  illegal.  It  is  quite 
true  that  there  is  nothing  in  the  law  dis- 
tinctly giving  the- police  power  to  make  a 
second  arrest ;  but  it  seems  equally  true  that 
no  power  is  distinctly  given  to  a  Magistrate 
to  take  up  a  case  a  second  time  after  the  pri- 
soner has  been  discharged.  It  is,  however,  ac- 
knowledged that,  in  a  case  in  which  a  charge 
is  necessary,  a  prisoner  can  be  brought  up 
again,  provided  he  has  not  had  to  plead  to 
the  charge.  It  seems  to  me  that  there  is 
nothing  in  the  law  to  prevent  such  a  second 
arrest ;  and  not  to  allow  the  power  of  making 
it  would  be,  in  some  cases,  to  cause  a  failure 
of  justice.  The  absence  of  a  witness  or  of 
all  the  witnesses  in  a  case  may  be  the  result 
of  a  mere  accident,  or  even  of  a  mistake. 
Nothing  would  be  easier  than  for  the  investi- 
gating ofiicer,  If  he  were  a  dishonest  man,  to 
take  care  that  the  witnesses  should  not  be 
present  in  time.  But  this  should  hardly 
have  the  effect  of  acting  as  a  permanent  and 
final  release  for  the  prisoner.  I  see  no  differ- 
ence so  far  as  direction  of  law  is  concerned 
between  the  power  of  the  police  to  make  a 
second  arrest,  and  the  power  of  a  Magistrate 
to  order  it.  It  is  quite  true,  as  the  Deputy 
Magistrate  remarks,  that  it  was  never  the 
intention  of  the  Legislature  to  subject  prisoneis 
to  repeated  confinements ;  but,  on  the  other 
hand,  it  does  not  seem  that  there  is  anything 
to  prevent  it.  And,  balancing  advantages 
and  disadvantages,  it  seems  that  more  harm 
is  likely  to  be  done  by  refusing  than  by 
allowing  the  police  to  re-arrest. 

With  regard  to  the  second  point,  there 
seems  to  me  to  be  no  doubt  that  the  Sub- 
Inspector  was  acting  in  good  faith.  In 
making  the  re-arrest,  he  followed  a  practice 
which,  1  believe,  is  not  uncommon,  and  has 
hitherto,  so  far  as  I  am  aware,  been  deemed 
to  be  correct. 

Judgment  of  the  High  Court, 

Phear,  J. — We  think  there  is  no  ground 

for  interfering  with  the  conviction  and  order 

of  the  Deputy  Magistrate.     The  discharge 

from  custody  was  a  useless  procedure  if  the 

accused  immediately  became  liable  to  be  re- 

:  arrested  without  fresh  material  for  prosecu- 

I  tion  of  the  charge.     We  think    the    view 

;  taken  by  the  Deputy  Magistrate  was  right. 
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The  25th  January  1873. 

Present  : 

The  Hon^le  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Procedure—Error— Act  X.  of  1872,  Sections  383, 

397. 

Reference  to  the  High  Court,  under  Section 

434  ^f  ^^^   ^^0^^  ^f  Criminal  Procedurey 
by  the  Sessions  Judge  of  Cut  tact:. 

The  Queen 

versus 

Ramkanoo. 

To  justify  the  setting  aside  the  proreedin|rs  on  a  trial, 
the  error  must  be  a  material  error  within  the  meanings  of 
Section  297  of  the  new  Criminal  Procedure  Code — ma^- 
riW  in  that  section  being  equivalent  to  "  unless  such 
error  or  defect  has  occasioned  a  failure  of  justice*'  in 
Section  283. 

Phear,  J. — Althoigh,  as  the  Judge  points 
out,  there  has  been  error  in  the  proceedings, 
slill  it  does  not  seem  to  be  a  material  error 
within  the  meaning  of  Section  297  of  the 
new  Criminal  Procedure  Code,  such  as 
would  justify  our  setting  aside  the  proceed- 
ings oa  the  trial  and  the  conviction.  For 
that  purpose,  the  error  must  be  material,  and 
we  think  that  '*  material'  in  Section  297  is 
equivalent  to  the  effect  of  Section  283,  which 
says  that:  "No  finding  or  sentence  passed 
*'by  a  Court  of  competent  jurisdiction  shall 
*'  be  reversed  or  altered  on  appeal  on  account 
*'  of  any  error  or  defect,  either  in  the  charge 
"  or  io  the  proceedings  on  or  before  trial,  or 
''on  account  of  the  improper  admission  or 
*' rejection  of  any  evidence,  or  by  any  mis- 
"  direction  in  any  charge  to  a  Jury,  unless 
"such  error  or  defect  has  occasioned  a 
^'failure  0/ justice  J'         *         * 

Here,  according  to  the  view  which  the 
referring  Judge  himself  takes,  there  has  been 
no  failure  of  justice,  inasmuch  as  it  would 
appear  that  the  charge  which  the  prisoner 
originally  made  was,  in  reality,  a  false  charge, 
and,  therefore,  the  prisoner  has  been  rightly 
convicted. 

We,  therefore,  do  not  think  it  necessary  to 
interfere  with  the  conviction  or  sentence. 


The  28ih  January  1873. 

Present  : 

The  Ilon'ble  J.  B,  Phear  and  W.  Ainslie, 

Judges. 

Procedure— Complaint— Warrant— Transfer   of 

case— Trial  of  case. 


Reference  to  the  High  Court,  under  Sec- 
tion 434  of  the  Code  of  Criminal  Pro- 
cedure, by  the  Sessions  Judge  of  Cuttaei.    \ 

Raghoo  Parirah,  Petitioner. 

A  Ma^strafe  removed  a  ca«;e  to  his  own  file  from  that  | 
of  the  Joint  Magistrate  after  the  latter  had  issoei  war.  ! 
rants  upon  the  footing  of  the  complaint,  and  immediately 
suspended  the  warrants  and  dismissed  the  cooifilaiot 
underSection67  of  the  Criminal  Procedure  Code.  Held 
that  the  Mag^istrate  ought  to  have  proceeded  with  ^ 
rase  as  from  the  stage  at  which  he  found  it.  and  tiat 
he  committed  a  material  error  by  not  doing  so. 

Phear,  J. — It  appears  that  the  Magistrate  j 
removed   a  case   from  the  file  of  the  JcNni 
Magistrate  to  his  own,  after  complaint  baJ 
been  made,  and  warrants  issued  by  the  Joici 
Magistrate  upon  the  footing  of  the  cora- 
plaint.     The  Magistrate,  ha\ing  removed  the 
case,   immediately  suspended  the  warrant*,  : 
and  dismissed  the  complaint.- on  the  gromd 
that    he   had    previously  in    his    executit^  i 
capacity  made  some  enquiry  in   the  matter  ! 
out  of  which  the  complaint  arose,  and  from 
information  that  he  so  gained  was  of  opiikBi  j 
that  the  complaint  ought  to  be  rejected  under 
Section  67  of  the  Criminal  Procedure  Code. 
The  words  of  this  Section  are,  so  far  as  it  i<; 
necessary  to  read  it  now :  **  If.  in  the  judg- 
*'  ment  of  the  Magistrate,  there  be  no  suffi- 
"cient  ground  for  proceeding,  he  shall  dis- 
" miss  the  complaint.' 

We  think  that  the  ^Ugistratc  commiucd^ 
an    error    in    taking    this    course.     It    has^ 
always  been   held  by  this  Court   that  tbc^ 
pro|>er  officer  to  issue   the  warrant   is  the 
officer  who  has  heard  the  complaint  niade» 
because  it  is  he  who  can  best  exercise  a  dis- 
cretion    with     regard     to    the    prtm*!-f4UM 
merits  of  the  complaint.     When  that  officefi 
has  issued  the  warrants,  ihe  case  ooghc  la 
go  on  in  due  course  according  to  tbe  pfO»< 
cedure  prescribed  by  the  Code,  unless  some-: 
thing  occurs   to   show   that   the   Magistrattl 
who  had  issued  the  warrant  had,  from  sooifrl 
cause  or  another,  made  a  wrong  exercise  of  1 
his  discretion,  which  has  certainly  not  been 
the  case  here.     It  appears  to  me  that  when 
the  Magistrate  took  the  case  from  the  JoiBt . 
Magistrate's  file,  he  ought  to  have  pix>ceed(»i 
with  it  as  from  the  stage  at  which  he  found 
it;  and  1   think   he  committed   a   material 
error  by  not  doing  so.     In  my  opinion,  there, 
fore,   the  order  of    the    Magistrate    which 
suspended  the  warrants  and  dismissed  the 
complaint  should  be  set  aside. 

I  do  not  think  it  necessary  that  we  should 
transfer  the  case  to  any    other   Magistratte 
for  complete  investigation  and  decision,  be-  , 
cause  1  feel  confident  that  the    Magistrate 
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whose  order  is  now  in  question,  when  he  is 
made  acquainted  with  the  opinion  of  this 
Court,  will  duly  carry  out  the  investigation 
which  the  complaint  initiated,  and  will  come 
fjo  a  fair  and  judicious  determination  of  the 
LiDatter. 


\ 


The  30th  January  1873. 
Present : 


^Tfae  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

I 

Sureties — Security-bond— Code  of  Criminal  Pro- 
cedure, Sections  300,  305. 

,  (Miscellaneous  Case.) 

i 

Brindabun  Chunder  Dass,  Petitioner, 

Tarinee  Churn  Mozoomdar,  Petitioner. 

■JIfn  y .  S.  Rochfort  and  Baboo  Greeja  Sun- 

ker  Mozoomdar  for  the  Petitioners. 

i 
I 

1  Where  sureties,  who  were  required  to  show  cause, 
ilAcler  Section  305  of  the  Code  or  Criminal  Procedure, 
Mhy  the  bond  executed  by  them  should  not  be  put  in 
ibrce,  failed  to  establish  by  evidence  the  statements 
vhich  they  made,  it  was  held  that  the  order  putting  the 
|poad  in  force  was  a  proper  one. 

»  Per  Phear,  y. — Althougfh  the  form  of  security-bond 
ipven  in  the  Form  (F)  of  the  Appendix  combines  two 
ffcnds,  namely,  one  for  the  principal  and  one  on  the  part  of 
Ifre  sureties,  the  provisions  even  of  Section  300  would  be 
Jtomplied  with  if  these  two  bonds  were  upon  two  pieces 
SI  paper,  instead  of  one. 

p  Phear,  y, — I  am  of  opinion  that  this 
ipplication  should  be  dismissed.  The  order 
)|f  the  Magistrate  which  we  are  asked   to 

Kasb   was  passed  under  the  provisions  of 
iction  305  of  the  late  Criminal  Procedure 
ode.     From  that  order  an  appeal  (whether 
ly  appeal  lay  or  not,  it  is  not  necessary  now 
say)  was  preferred  to  the  Judge  ;  and  on 
t  appeal  the  Judge  upheld  the  Magistrate's 
fesder. 

It  appears  to  me,  upon  the  showing  of  the 

ititioners  before  us,  that,  upon  the  day  ap- 

»inted  by  the  Magistrate  for  showing  cause 

ler  Section  305  why  the  bond  executed  by 

petitioners  should  not  be  put  in  force, 

cause  was,  in  fact,  show- n  by  the  petitioners. 

ley  simply   said   that,  at  an  antecedent 

:iod,  they  had  desired  to  be  released  from 

obligation  of  the  bond,  and  had  made  due 

dication  to  that  effect  to  the  Magistrate, 

that,  at  the  lime  of  making  that  applica- 

6n,  the  principals  for  whom   they  were 
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sureties  were  in  Court,  and  could  have  bee'^ 
taken  into  custody  if  the  Magistrate  had 
taken  steps  for  that  purpose.  But,  although 
they  stated  this,  they  certainly  did  not,  as  it 
appears  from  the  papers  before  us,  give  any 
evidence  in  support  of  the  statement.  I 
hardly  know  what  other  course  the  Magis- 
trate, who  was  then  ready  to  hear  cause, 
could  then  pursue  but  make  the  order 
which  he  has  made  in  the  absence  of  any 
cause  shown,  for  tbe  bond  was  admitted,  and 
also  the  default  of  observing  its  conditions. 

On  appeal  to  the  Judge  and  also  before 
this  Court,  it  has  been  urged  that  the  bond 
which  the  petitioners  entered  into  was  in- 
valid, because  a  personal  security  was  not 
simultaneously  taken  from  the  principals 
whose  sureties  the  petitioners  were.  But 
it  appears  to  me  that  it  is  too  late  now  to 
make  this  objection,  whatever  its  worth  may 
be.  It  was  not  taken  before  the  Magistrate,' 
and  we  have  not  materials  upon  the  record 
upon  which  we  can  come  to  a  conclusion  of 
fact  whether  or  not  security  was  ordered  to 
be  taken  from  the  principals  in  the  first  in- 
stance, or,  indeed,  whether  security  was  or 
was  not  taken  from  the  principal.  We  have 
among  the  papers  an  order  of  the  Judge, 
apparently  made  under  the  provisions  of 
Section  298  of  the  Criminal  Procedure  Code, 
which  only  directs  security  to  be  taken  from 
the  sureties.  But  this  is  by  no  means  con- 
clusive on  the  question  whether  or  not  security 
had  been  ordered,  or  had  been  taken  from  the 
principal.  Although  the  Criminal  Procedure 
Code  says  that  the  security-bond  shall  be  in 
the  Form  (F)  given  in  the  Appendix,  or  to 
the  like  effect,  and  although  this  form  com- 
bines two  bonds,  namely,  one  for  the  prin- 
cipal and  one  on  the  part  of  sureties,  I 
apprehend  that  the  provision  even  of  Section 
300  would  be  complied  with  if  those  two 
bonds  were  upon  two  pieces  of  paper  instead 
of  one. 

However  this  may  be,  as  I  have  already 
said,  no  objection  on  this  head  was  taken  by 
way  of  showing  cause  before  the  Magistrate, 
when,  if  it  had  been  taken,  evidence  might 
have  been  forthcoming  either  in  support  of 
it  or  otherwise,  and  it  is  for  that  reason  now 
too  late  to  insist  upon  it. 

I  think  the  application  should  be  dismissed. 

The  pleader  admitting  that  this  order  will 
govern  the  case  of  Tarinee  Churn  Mozoom- 
dar (Miscellaneous  Case  239),  it  is  ordered 
accordingly  that  that  be  also  dismissed. 

Ainslie,  y, — I  also  think  that  this  applica- 
tion should  be  dismissed.  The  only  point 
we  have  to  consider  is  whether  the  order 
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of  the  Magistrate  is  a  proper  order  with 
reference  to  the  cause  ^vhich  the  petitioners 
showed,  or  attempted  to  show.  They  made 
certain  statements  which,  if  true,  were  pro- 
bably sufficient.  But  they  took  no  steps 
whatever  to  establish  those  statements,  and 
the  Magistrate  was,  therefore,  in  my  opinion, 
right  in  making  the  order  which  he  did 
make. 


The  3olh  Januar}-  1873. 

Present  : 

The  Ilon'ble  J.  B.  Phear  and  \V.  Ainslie, 

Judges. 

Jurisdiction— Complaint— Assistant  Magistrate 
—Section  68,  Code  of  Criminal  Procedure. 

(^Miscellaneous  Case.) 

Dhunput  Singh,  Petilioucr, 

Mr,  R.  T.  Allan  and  Baboos  Sreenath  Dass 
and  Rashhehary  Ghosc  for  Petitioner. 

An  Assistant  Magistrate  of  a  district  has  no  jurisdic- 
tion to  entertain  a  case  as  of  his  own  knowledgre  under 
Section  68,  Code  of  Criminal  Procedure,  as  he  docs  not 
fill  the  character  of  a  Mag^istrate  of  a  District  or  a 
Magistrate  in  charge  of  a  Division  of  a  District. 

Where  a  case  did  not  come  before  an  Assistant  Magis- 
trate on  complaint,  or  in  any  other  way  than  by  transfer 
from  the  Mapfistratc  of  the  District,  who  himself  initiated 
ths  proceedings  under  Section  6S,  the  proceedings  of 
the  Assistant  Magistrate  were  declared  to  have  been 
without  jurisdiction. 

Phear,  J, — It  appears  to  us  that  the  Assist- 
ant  Magistrate  had    not  jurisdiction  to   try 
this  case.     He  could  not  entertain  it  as  of 
his  own  knowledge  under  Section  68,  because 
he  does  not  fill  the  character  of  a  Magistrate 
of  a  District,  or  Magistrate  in  charge  of  a 
Division  of  a  District,  and  the  case  did  not 
come  before  him  on  complaint  or  in  any 
other  way  than  by  a  transfer  from  the  Magis- 
trate of  the  District.     Also  it  did  not  come 
before  the  Magistrate  of  the  District  on  com- 
plaint or  report  of  police;  if  at  all,  it  came 
within  his  cognizance  under  the  provisions  of 
Section  68,  and  it  has  been  held  that,  if  a 
Magistrate  of  a  District  initiates  a  case  under 
Section  68,  he  has  no  power  to  transfer  it. 
The  trial,  therefore,  having  been  held  without 
jurisdiction,    we   think   that    the   conviction 
must  be  quashed,  and  the  fine  remitted.     If 
the  fine  has  been  paid,  it  must  be  refunded. 


The  31st  January  1873. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Jurisdiction — Autrefois    acquit — Commitment- 
Sessions  Judge — Section  296,  Act  X.  of  1872. 

The  Queen 

versus 
Taruck  Nath  Mookerjee,  Petitioner. 

Baboo  Juggadanund  Mookerjee  for  the  Pro- 
secution. 

Mr,    M.  L,  Sandet  for  the  Pelilioner. 

In  a  case  in  wliich  the  accused  was  charged  uiJer 
Section  200,  l*cnal  Code,  of  the  offence oF  usin<ra5  tr»ei 
false  declaration  v.hich  by  law  is  receivable  as  evidcnct, 
the  Ma<ji.strate,  after  takinjj  evidence,  discharged  the  ac- 
cused, as  he  was  of  opinion  that  the  chargfe  was  not  rasAf 
out,  and  that  the  evidence  did  not  justify  his  frani'jjj 
any  other  charge  against  the  accused. 

The  Sessions  Judge,  acting  under  Section  296  of  Ihc 
Criminal  Procedure  Code,  then  directed  the  Magistrate 
to  commit  the  accused  for  trial  for  forgery. 

Held  that  the  Sessions  Judge's  order  wasl>ad,  1 1) be- 
cause it  was  too  vague  and  indefinite,  as  it  did  notspeciff 
the  document  which  was  forged  and  the  particular  iare* 
gard  to  which  it  was  forged;  and  (2)  because  it  diredei 
the  committal  of  the  accused  of  an  offence  with  which te 
had  not  been  in  any  form  accused  before  the  Ma^'stiatfr 
— Section  296  of  the  Code  of  Crimioal  Procedare  aa«- 
powering  the  Sessions  Judge  to  direct  a  cororaftiae^ 
only  for  some  offence  with  which  the  accused  ««sr-jb^ 
stantially  charged  in  the  complaint,  or  which  was  sf«i»i 
fied  in  the  warrant,  or  which  was  framed  as  afonnilj 
charge  by  the  Magistrate  at  the  preliminary  hearing.  I 

Phear,  J. — It  appears  that,  in  this  cis& 
Taruck  Natli  Mookerjee  was,  in  conseqacoce: 
of  some  knowledge  or  information  obtainrfj 
by  the  Magistrate,  brought  before  the  Magi*^ 
trate  under  a  warrant  to  answer  a  chai^ 
therein  specified  as  a  charge  made  nniS^ 
Section  200  of  the  Indian  Penal  Code.  Attefi 
taking  evidence,  the  Magistrate  was  of  opini 
that  that  charge  was  not  made  out,  and  il 
the  evidence  did  not  justify  his  framing  ai 
other  charge  against  the  accused.  Accordinglt,i 
he  discharged  him  from  custody.  i 

The  Judge,  exercising  the  powers  jjiven  MJ 
him  by  Section  296  of  the  new  Crimirf 
Procedure  Code,  has  directed  the  Magis^jaSKj 
to  commit  Taruck  Nath  Mookerjee  for  trWi 
for  forgery.  ; 

I  think  that  this  order  of  the  Judge  is  \at 

for  two  reasons  : — 

I 

In  the  first  place,  it  is  too  vagae  and  io^^ 
finite  for  the  Magistrate  to  act  upon.  1 
should  have  specified  the  document  vhiA 
the  Judge  considered  to  have  been  for™ 
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Izxl  also  the  particular  in  regard  to  which  it 
was  forged.  Otherwise,  I  do  not  understand 
liow  the  Magistrate,  who  in.  this  matter 
•ill  have  to  act  in  a  ministerial  capacity 
Bnlj,  can  properly  frame  his  commitment 
kipon  any  specific  charge  at  all ;  and  I  must 
Farther  say  that,  having  regard  to  the  evidence 
rhich  was  before  the  Magistrate,  and  which 
bas  come  up  to  us  on  this  occasion,  I  cannot 
perceive  in  what  way  any  charge  of  forgery 
>f  a  document  can  be  made  out  at  all. 

And,  secondly,  I  think  the  order  is  bad,  be- 
cause it  directs  that  Taruck  Nath  Mookerjee 
l)e  committed  for  trial  for  having  committed 
ht  offence  of  forgery,  that  being  an  offence 
9f  which  he  had  not  been  in  any  form  accused 
liefore  ibe  Magistratfi^^- 

The  Section,  or  that  portion  of  the  Section 
[196),  which  is  applicable  to  the  present  mat- 
ter, runs  thus :  **  Provided  that,  in  Sessions 
"cases,  if  a  Court  of  Session  or  Magistrate  of 
*the  District  considers  thit  a  complaint  has 
f*been  improperly  dismissed,  or  that  an  accused 
•person  has  been  improperly  discharged  by  a 
*  Subordinate  Court,  such  Court  or  Magistrate 
J*  may  direct  the  accused  person  to  be  commit- 
*ted  for  trial."  I  read  this  to  mean,  may  be 
l^mraitted  for  trial  upon  that  matter  of 
jrfaich  he  has  been,  in  the  opinion  of  the 
fudge,  wrongfully  discharged  by  the  Magis- 
irate;  in  other  words,  committed  for  trial 
Jw  some  offence  with  which  he  was  substan- 
ially  charged  in  the  complaint,  or  which 
ras  .specified  in  the  warrant,  or  which  was 
lamed  as  a  formal  charge  bj^  the  Magistrate 
It  the  preliminary  hearing. 

Unless  the  powers  of  the  Judge  under  this 
lection  to  commit  for  trial  be  thus  limited,  it 
leems  to  me  that  a  very  strange  result  would 
bilow,  namely,  that  a  man  might  be  commit- 
ted by  the  Judge  for  trial  of  an  offence  of 
Irhich  he  had  never  been  accused,  or  never 
|vcn  heard  a  word,  as,  indeed,  would  have 
lappened  here  until  he  was  apprehended 
Inder  the  Judge's  commitment.  And  as  the 
[Criminal  Procedure  Code  seems  to  have  been 
arefally  framed  with  a  view  to  provide  that 
to  one  shall  be  committed  for  trial  without 
laving  previously  had  a  fair  opportunity  of 
pieeting  the  charge  upon  which  he  is  to  be 
bmmitted,  I  think  this  result  I  have  men- 
toned  can  hardly  have  been  contemplated  by 
ke  Legislature,  and  I  do  not  think  the  words, 
rhen  reasonably  read  with  the  context,  do 
|pvc  the  Judge  so  extensive  a  power  as  that 
pbicb  is  now  sought  for  him. 
r  For  these  two  reasons,  I  think  the  order  of 
1^  Judge  should  be  set  aside. 


We  are  told  that,  during  the  time  when 
Taruck  Nath  Mookerjee  was  in  jail,  he  caused 
a  petition  to  be  presented  to  this  Court,  upon 
which  no  final  order  has  hitherto  been  made. 
Our  present  decision  renders  it  unnecessary 
to  make  an}'  order  upon  that  petition. 


The  31st  January  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Jurisdiction— Adultery— Act  XLV.  of  i860,  Sec- 
tion 497. 

Reference  to  ihi  High  Courts  under  Sec- 
tion 424  of  the  Code  of  Criminal  Pro- 
cedure,  by  the  OJJiciating  Sessions  Judge 
of  Hooghly. 

The  Queen 

versus 

Asgur  Mullick. 

The  Hififh  Court  quashed  a  commitment  in  a  case  in 
which  the  charge  was  that  of  adultery  under  Section 
49J,  Penal  Code,  where  it  appeared  that  the  committing^ 
officer  had  no  jurisdiction,  by  reason  of  the  offence  hav- 
injT  been  committed  at  places  beyond  the  local  limits  of 
the  Sessions  division  to  which  the  accused  was  committed, 
and  where  the  Sessions  fudj^e  considered  that  there  was 
no  evidence  to  found  a  charge  of  enticing  away  the  com- 
plainant's wife  within  such  jurisdiction. 

Refereme. — I  have  the  honor  to  submit 
the  proceedings  of  the  case  of  Queen  vs, 
Asgur  Mullick  for  the  orders  of  the  High 
Court,  because  it  appears  to  me  that  the  com- 
mitment should  be  quashed  as  having  been 
made  without  jurisdiction. 

The  prisoner  has  been  committed  for  trial 
by  this  Court  on  a  charge  of  having  com- 
mitted adultery  (Section  49"',  Penal  Code) 
at  French  Chsndernagore  and  Calcutta. 

On  receipt  of  the  letter  of  commitment 
and  a  copy  of  the  charge,  I  called  upon  the 
Joint  Magistrate  of  Serampore,  the  commit- 
ting officer,  to  state  on  what  grounds  this 
Court  had  jurisdiction  to  try  the  prisoner, 
the  offence  having  been  committed  beyond 
the  local  limits  of  this  Sessions  division. 

The  reply  of  the  Joint  Magistrate  is  an- 
nexed.* 

*  The  explanation  of  the  Joint  Magistrate  was  as 
follows : — 

In  reply  to  your  No.  2,^ated  the  7th  instant,  I  have 
the  honor  to  explain  that  the  younsr  woman  with  whom 
the  offence  was  committed  was  livinp^  in  Serampore, 
when  she  was  induced  by  the  accused  Asg"ur  to  leave  her 
home,  and  gfo  with  him  to  Chandernagore. 

I  supposed  that  cases  of  this  kind  were  contemplated 
by  Sections  27  of  the  old  and  65  of  the  new  Criminal 
Procedure  Code. 

The  offence  bcgfan  in  Serampore,  when  Naziman  left 
her  home,  and  continued  through  the  journey  to,  and 
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I  am  of  opinion  that  Section  65  of  the 
present  Code  and  its  corresponding  Section 
37  of  the  former  Code  do  not  apply  to  the 
present  case,  in  which  there  is  a  sole  charge 
of  adultery.  I  have  carefully  perused  the 
record,  and  can  find  in  it  no  evidence  that 
the  prisoner  enticed  away  the  complainant's 
wife,  though  there  would  seem  to  be  evidence 
of  the  commission  of  adulter}'. 

The  facts  seem  10  be  that  prisoner  is  the 
woman's  first  cousin,  and  that  they  have 
lived  in  the  same  house  (her  father's  house) 
up  to  the  time  of  her  disappearance  there- 
from ;  they  are  both  about  the  same  age, 
below  sixteen  years,  and  the  Joint  Magistrate 
records  that  the  prisoner  is  the  younger  of 
the  two.  There  is  no  evidence  to  show  any 
enticing,  or  even  that  they  left  her  father's 
house  together;  but  there  is  evidence  that 
they  were  found  together  in  Calcutta,  and 
that  they  slept  together  in  Chandernagore. 

I  mention  all  these  facts,  because,  though 
I  have  no  doubt  that  the  charge  of  adultery 
should  be  tried  in  Calcutta,  as  the  complain- 
ant had  also  preferred  a  charge  under  Sec- 
tion 498,  Penal  Code  (of  enticing  away  his 
wife),  I  at  one  time  thought  that,  if  the  case 
came  to  trial,  there  might  be  evidence  to 
support  such  a  charge  ;  but  from  the  record 
of  the  proceedings  before  the  Magistrate,  I 
do  not  think  that  this  charge  can  in  any 
way  be  established  ;  and  as  the  commitment, 
as  it  now  stands,  is  contrary  to  law,  I  have 
thought  it  my  duty  to  submit  the  case  for 
the  orders  of  the  High  Court  in  preference  to 
taking  it  up  for  trial  at  the  Sessions,  which 
commences  on  the  13th  instant. 

Judgment  of  the  High  Court, 

Ainslie,  J, — The  commitment  must  be 
quashed. 


The  Queen 
versus 
Arunja  Bewa  and  another,  Appellants. 

Committed  by  the  Magistrate,  and  trud  Ir 
the  Sessions  Judge  of  fessore,  on  a 
charge  of  causing  miscarriage,  &c. 

In  a  case  in  which  the  child  was  full-orrown,  theCoaxt 
dt  dined  to  convict  the  accui^d  of  cau^^ing'  miscarrajie 
under  Section  312,  Penal  Code— that  S,?ctioo  suppcxiig 
an  expulsion  of  the  child  before  the  period  of  ^estalioa 
is  completed— but  convicted  them  of  an  attempt  to  aoK 
miscarriage  under  Sections  312  and  511  read  tofetber. ; 

Glover,  J, — Ox  the  face  of  the  evidence  of  1 
the  native  doctor  that  the  child  was  foil- 
grown,  I  think  it  improper  to  convict  under 
Section  312,  Penal  Code,  which  supposes aa 
expulsion  of  the  child  before  the  period  o(| 
gestation  is  completed. 

But  the  evidence  is  perfectly  clear  as  to 
the  intention  and  acts  of  the  parties,  and 
they  may  both  be  properly  convicted  of  aa 
attempt  to  cause  miscarriage  under  Sections^ 
312  and  5 1 1  read  together. 

I  would  not  interfere  with  the  sentence  i 
passed  on  Alef  Sheikh;  but,  under  all  tlKJ 
circumstances  of  the  case,  I  think  that  the! 
woman,  Arunja  Bewa,  will  be  sofficientirj 
punished  with  six  months'  imprisonment  with  ^ 
suitable  labor. 

Mitter,  J, — I  concur. 


The  4lh  February  1873. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Miscarriage— Attempts— Sections  312, 511,  Penal 

Code. 

residence  at,  Chandernagore,  and  journey  to,  and  resi- 
dence in,  Calcutta. 

In  my  copy  of  the  old  Procedure,  the  convenience  of 
the  public  with  respect  to  the  attendance  of  witnesses 
is  made,  in  a  note,  the  g-uiding  principle. 

If  the  Sections  of  the  Code  referred  to  are  not  closely 
applicable,  I  have  the  honor  respectfully  to  request  that 
you  will  be  pleased  to  amend  the  charge,  and  try  Asgur 
under  Section  498  of  the  Penal  Code,  mstead  ot  497. 


The  8th  February  1873. 

Present: 

The  Hon'ble  F.  A.  Glover  and  DwarkawAj 

Milter,  Judges. 

Recognirancc— Breach  of  the  peace— Sectiot 
aSa,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Secti^t 
424  of  the  Code  of  Criminal  Pmtdvxu 
by  the  Officiating  Magistrate  of  2^-/Vr- 


gunnahs. 


The  Queen 


versus 
Omeito  Lall  and  Buseerooddeen. 

Parties  who  are  not  stated  by  a  Magistrate  to  be  life^ 
to  commit  a  breach  of  the  peace,  or  to  do  any  "*J~J 
may  probably  occasion  a  breach  of  the  peace,  anuot 
called  upon  to  enter  into  recog;nizances  to  keep  the  pe? 
simply  because  they  did  not  interfere  when  rficjr «« 
have  done  so  between  the  persons  actually  qaarwj^ 
as  to  prevent  a  riot,  their  laches  in  this  «<pert  • 
bringing:  them  within  the  purview  of  Section  3S3,  t 
of  Criminal  Procedure. 
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Glover^  J, — The  parties  who  have  been 
called  upon  to  enter  into  recognizances  to 
keep  the  peace  are  not  stated  by  the  Deputy 
Magistrate  to  be  likely  to  commit  a  breach 
,,of  the  peace,  nor  to  do  any  act  that  may 
^probably  occasion   such  breach.     What  is 
intended  apparently  by  calling  upon  ihem  to 
give  security  is  to  insure  their  interference 
I  with  the  parties  actually  quarrelling  so  as  to 
prevent  the  likelihood  of  any  further  rioting. 
If    the    zemindars     interested     themselves 
actively  in  the  matter,  we  dare  say  the  dis- 
pute might  be  arranged,  or  fighting  at  all 
[events  stopped  ;  but   it  is  not   shown  any- 
I -where,  nor  does  the  Deputy  Magistrate  say 
i  that  the  zemindars  have  done  anything  to 
c  occasion  a  breach  of  the  peace  ;  they  may  not 
[have  interfered  to  prevent  it,  but  their  laches 
in  this   respect   would   hardly  bring   them 
within  the  purview  of  Section  282,  Code  of 
..Criminal  Procedure. 

I  We,  therefore,  in  accordance  with  the 
^Magistrate's  recommendation,  quash  the  order 
I  calling  upon  the  principals,  Omerto  Lall 
-and  Buseerooddeen,  to  furnish  security. 

•  

\  

j-  The  14th  February  1873. 

Presefit : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Breach  of  the  peace — Obstruction— Rieht  of  way 
— Sections  3o8y  320,  Code  of  Criminal  Procedure. 

(Miscellaneous  Case.) 

Tarinee  Churn  Shah,  Petitioner, 

versus 

Bonomali  Nag,  Opposite  Party. 

Baboo  Doorga  Mohun  Dass  for  the 
Petitioner. 

Baboo  Kalee  Mohun  Dass  for  the  Opposite 

Parly. 

Although  a  road  may  be  a  private  one,  a  Deputy 

'    Magfistrate  has  jurisdiction  to  make  an  order  under 

[.  Section  308,  Code  of  Criminal  Procedure,  if  it  appears 

\  Hiat  Section  320  applies  to  it,  that  is,  if  it  is  open  to  the 

JKe  of  a  certain  class  of  persons  who  used  it  a  few  days 

jvefore  the  occurrence  of  the  dispute. 

Glover,  J, — The  objection  urged  by  the 
Petitioner  in  this  case  is  that,  as  the  Deputy 
Jiagistrate  has  found  that  the  road  is  a 
^ivate  one,  he  had  no  jurisdiction  to  make 

pun  order  under  Section   308  of    the    old 

'  Criminal  Procedure  Code. 


\ 


Now,  although  the  Deputy  Magistrate 
does  find  that  the  road  is  a  private  one,  yet 
still  the  provisions  of  Section  32c,  he  finds, 
apply  to  it,  that  is  to  say,  that,  although  the 
road  is  not  open  to  the  use  of  the  public,  it  is 
open  to  the  use  of  a  certain  class  of  persons, 
namely,  the  ryots  of  the  defendant ;  and  there 
is  no  finding  that  these  persons  have  not 
made  use  of  their  privilege  within  the  last 
three  months.  It  is  contended  that  the 
Deputy  Magistrate  ought  to  have  found 
whether  these  persons  had  or  had  not  made 
use  of  the  privilege,  but  as  no  objection 
seems  to  have  been  made  on  that  head,  and 
there  is  evidence  that  they  had  passed  over 
this  piece  of  ground  a  few  days  before  the 
occurrence  of  the  dispute,  there  is  nothing 
illegal  in  the  decision.  It  appears  that 
the  Deputy  Magistrate  had  jurisdiction  to 
decide  the  case  as  he  did.  We  reject  the 
application. 


The  17th  February  1873. 
Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Sanction  for  prosecution— False  information — 
Head-constable— Act  XXV.  of  1861,  Section 
168— Act  XLV.  of  i860,  Section  182. 

(Criminal  Motion.) 

The  Queen 

versus 

Grish  Chunder  Sirkar, 
Petitioner. 

Baboo  Huree  Mohun  Chuckerbutty  for  the 

Petitioner. 

Where  a  person  was  accused  under  Section  1S2  of  the 
Penal  Code  with  having  jjiven  false  information  to  a 
head-constable,  it  was  held  that  the  provisions  of 
Section  16S  of  the  Code  of  Criminal  Procedure  had  been 
sufficiently  complied  with,  inasmuch  as  the  Lower 
Appellate  Court  stated  in  its  judgement  that  "  the  case 
had  been  fo.  warded  under  Section  1S2  by  the  officer  in 
charsfe  of  the  District  Superintendent  s  office" — the 
District  Superintendent  being  the  official  superior  of  the 
head-constablc. 

Glox)er,  J. — This  is  a  reference  under 
Section  297,  A6t  X.  of  1872  (Code  of  Cri- 
minal Procedure). 

The  petitioner  was  charged,  under  Section 
182,  Penal  Code,  with  having  given  false  in- 
formation to  a  head-constable  at  a  police- 
station,  in  which  he  charged  one  Kajee 
Mofazzil  Islam  with  unlawfully  confining 
his     (petitioner's)     brother     Eshan.      The 
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Extra  Assistant  Commissioner  convicicd 
the  petitioner,  and  sentenced  him  to  pay  a 
fine  of  Rs.  lo,  or  to  be  rigorously  imprisoned 
for  twelve  days. 

The  Deputy  Commissioner  upheld  the 
conviction. 

The  point  of  law  on  which  this  appeal  has 
been  made  here  is  that,  under  Section  i68  of 
the  old  Criminal  Procedure  Code,  no  charge 
concerning  a  public  servant  described  in 
Chapter  X.  of  the  Penal  Code  could  be  enter- 
tained without  the  sanction  of  the  complain- 
ant's (the  head-constable's)  ofUcial  superior, 
the  District  Superintendent  of  Police,  and 
that  the  Deputy  Commissioner  was  wrong 
in  law  in  allowing  this  irregularity  of  proce- 
dure. 

Now,  this  was  not  the  petitioner's  case  in 
the  Court  below.  He  objected  there  that,  as 
the  information  alleged  to  be  false  had  been 
given  to  the  Sub-Inspector,  that  officer  alone 
had  the  right  to  make  a  complaint. 

But,  putting  aside  this,  and  assuming  on 
the  authority  of  Queen  vs.  Ramgholam  Singh, 
XI.  Weekly  Repoiter  22,  that  a  head-con- 
stable is  an  inferior  mini.sterial  servant,  it  is 
clear  from  the  Deputy  Commissioner's  judg- 
ment that  a  sufficient  s:inction  was  given. 

I  find  there  recorded  that  this  case  was  for- 
warded underSection  182,  Penal  Code.forthe 
purposes  of  a  prosecution  by  the  oilicer  in 
charge  of  the  District  Superintendent's  oflice, 
and  was  afterwards  transferred  by  the 
Deputy  Commissioner  to  the  Court  of  the 
Extra  Assistant  Commissioner. 

It  would  seem,  therefore,  that  the  provi- 
sions of  Section  168,  Act  XXV.  of  1861,  have 
been  substantially  complied  with. 

As  to  the  question  of  fact,  whether  the 
petitioner  gave  the  information  knowing  it 
to  befalse,  that  is  a  point  which  we  need  not 
consider,  it  having  been  found  as  a  fact  by 
both  Courts  below  that  the  information  was 
so  given,  and  no  attempt  has  been  made  to 
show  us  that  the  finding  was  unsupported 
by  evidence. 

The  objection  as  to  the  absence  of  the 
head-constable  at  the  time  of  trial  appears 
to  be  quite  untenable ;  in  any  case,  it  would, 
I  consider,  come  within  the  purview  of  Sec- 
tion 283,  Act  X.  of  1872. 

The  applicationshould,  llhink,  be  rejected. 

Milter,  jf, — I  concur  with  my  learned 
colleague  in  rejecting  this  application.  The 
Deputy  Commissioner  says  :  "  The  case  was 
forwarded  under  Section  182  bv  the  ofiicer 
in  charge  of  the  District  Superintendent's 
office,''  a/id  this  circumstance  is  sufficient  to 
take  it  out  of  the  operation  of  the  precedent 


relied  upon  by  the  petitioner.  The  objec- 
tion based  upon  the  alleged  absence  of  ihe 
complainant  on  the  day  of  trial  does  not 
appear  to  be  borne  out  by  the  record. 


The  1 8th  February  1873. 

Present  : 

The  Honble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge, 

License—Liquor — Agent — Act  XXI.  of  1856^ 

Section  43. 

(Miscellaneous  Case.) 

Ishur  Chunder  Shaha,  Petitioner, 

Mr.  J.  S.  Rochfort  and  Baboo  Upendra 
Chunder  Mitter  for  the  Petitioner. 

Where  a  person  sells  liquor  in  contraventkm  of  and 
undercolorof  a  license  which  stands,  not  in  his  ownnarae, 
but  in  that  of  the  person  for  whom  he  is  the  recogTiized 
acjent,  he  cannot  be  allowed  to  evade  the  provisioas  of 
Section  43  of  Act  XXI.  of  1 'v56  by  setting  up  that  it 
is  not  a  license  to  himself. 

Couch,  C.  J. — In  this  case  the  petitioner 
was  changed  with  having  sold  Hquor  in  con- 
travention of  his  license.  It  is  found  by  ibe 
Magistrate  by  whom  he  was  convicted  that  be 
was  not  the  actual  vendor,  but  the  recognized 
assent  of  the  vendor,  and  that  he  admitted 
that  he  effected  the  sales  under  cover  of 
the  license  which  was  taken  out  in  the  name 
of  the  person  for  whom  he  was  acting  as 
agent.  The  Magistrate  considered  that  he 
must  be  treated  as  the  vendor  and  as  the 
person  responsible  for  the  sales  in  the  shc^ 
for  which  the  license  was  granted. 

The  sale  of  the  liquor  was  clearly  proved, 
and  the  question  which  was  raised  on  behalf 
of  the  petitioner  was  whether  his  case  came 
within  Section  4.3  of  Act  XXI.  of  1856, 
which  provides  that  every  person  licensed  10 
sell  spirituous  or  fermented  liquors  or  intoxi- 
cating drugs,  who  shall  commit  any  act  in 
breach  of  any  of  the  conditions  of  his  license, 
not  otherwise  provided  for  in  the  Act,  shall 
forfeit  for  every  such  offence  a  sura  not  exceed- 
ing Rs.  50. 

It  appears  to  me  that  the  petitioner,  having 
made  sales  under  cover  of  this  license, 
although  it  is  not  in  his  own  name,  but  in  that 
of  the  person  for  whom  he  was  acting  as 
agent,  cannot  be  allowed  to  set  up  that  it  is  not 
a  license  to  himself  to  sell  liquors  in  this  sbof). 
If  it  is  not,  he  would  have  been  for  some  time 
breaking  the  law  by  selling  liquor  without  a 
license.     Although    this    license    is  not  in 
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his  own  name,  I  think,  for  the  purpose  of 
dealing  with  him  under  Section  43,  it  must 
be  considered  that  he  was  licensed  to  sell  bv 
it  and  that  his  act  was  a  breach  of  the  con- 
ditions of  his  license.  He  must  not  be  al- 
lowed to  evade  the  consequences  of  this  act 
by  setting  up  that  he  had  been  illegally  keep- 
ing this  shop  open  for  the  sale  of  liquor,  and 
selling  liquors  there.  He  has  acted  under 
the  license,  and  had  the  benefit  of  it  in  previ- 
ous transactions ;  and  on  that  ground  I  con- 
sider that  the  conviction  ought  not  to  be 
disturbed. 

But  there  is  another  reason  why  it  ought 
not  to  be  interfered  with.  Supposing  there 
is  an  error  here  in  the  Magistrate's  holding 
that  this  must  be  considered  as  his  license, 
and  that  he  was  practically  the  vendor,  there 
is  no  doubt  that  he  did  sell  the  liquor.  If 
this  was  not  his  license,  he  has  been  guilty 
of  a  breach  of  the  law  in  selling  liquor  with- 
out any  license.  On  that  ground  we  ought 
not  to  interfere,  as  he  might  have  been 
convicted  under  another  provision  in  the 
Act. 

The  petition  must  be  rejected,  and  the 
papers  must  be  returned. 


The  17th  February  i873« 

Pres€7ii : 

The  Ilon'ble  F.  A.  Glover  and  Dwarkanalh 

Miller,  Judges. 

Murder— Grave  provocation— Act  XLV.  of 
i860,  Section  300,  Exception  i. 

Commuted  by  the  MagislraU,  and  Iried  by 
the  Sessions  Judge  of  Midnapoie,  on  a 
charge  of  murder. 

The  Queen 
versus 
Bechoo  Saout  and  another,  Appellanis, 

Baboo  Juggut  Chunder  Banerjee  for  the 

Appellants. 

To  enable  a  person  to  plead  the  extenuatinsr  circum- 
stances provided  for  in  Section  300,  Penal  Code,  Excep- 
tion I,  the  provocation  and  its  effects  must  be  sudden  as 
!  well  as  grave ;  and  the  deprivation  of  the  power  of  self- 
'  control  must  continue  in  order  to  benefit  a  man  who  kills 
another  under  circumstances  of  grave  provocation. 

Glover,  J. — This  appeal  is  made  on  two 

grounds:  (i)  that  the  evidence  is  insufllcient 

:and  incredible;  and   (2)  that,  supposing  it 

credible  and  sufficient,"  it  shows  that  there 

was  provocation  of  the  gravest  kind,  and  re- 


duces the  offence  to  culpable  homicide  not 
amounting  to  murder. 

The  first  question  is  not  without  difficulty 
in  consequence  of  the  exaggerations  of  at 
least  one  of  the  two  principal  witnesses  for 
the  prosecution,  and  I  agree  with  the  Judge 
that  a  considerable  part  of  the  woman  Bistec's 
evidence  is  open  to  doubt.     I  do  not  think, 
however,  that  the  other  woman,  Golapee,  is 
untrustworthy.     No  doubt,  in  the  first  part  of 
her  deposition,  she  speaks  positively  to  what 
it  is  not  likely  that  she  could  have  seen,  but 
in  the  latter  part  she  explains  herself,  and 
admits   that   she   had   previously   stated   as 
facts  what  she  only  supposed  to  be  so  from 
what   she   had    seen.     As   thg   Judge   says, 
because  she  saw   pait,  she  guessed  the  re- 
mainder.    I    do    not    think    we    ought    to 
discredit    her    altogclhcr,    because    she    at 
first  exagp^crated,  and  there  seems  no  rea- 
son to  doubt  that  the  deceased  Xobin,  with 
whom  she  had  an  intrigue,  did  come  into 
the  hut  where  she  was  sleeping  with  her  hus- 
band (Bijye)  on  the  night  in  question,  and 
was  then  and  there  seized  and  carried  off  by 
the  husband  to  the  southern  house,  where  the 
faiher  (Bechoo)  was  sleeping ;  nor  do  I  see 
ground  for  disbelieving  Golapee's  statement 
that  she  heard  the  sound  of  a  blow  as  of  a 
pira  or  stool.,  and  the  father  immediately  after 
came  out  and  fetched  a  bamboo,  and  then 
went  back  into  the  house  where  Nobin  had 
been  taken  ;  nor  that  a  few  minutes  afterwards 
she  saw  Nobin  lying  dead,  and  that  next 
morning  blood-marks  were  found  on  the  stool 
and  on  various  parts  of  the  hut. 

The  fetching  of  the  bamboo  by  Bechoo, 
and  the  subsequent  seeing  of  Xobin's  dead 
body  by  the  witness  Bistee,  seem  to  me  cre- 
dible, and  in  these  two  points  at  least  the  two 
so-called  eye  -witnesses  corroborate  each  other. 
There  is  indci)endent  and  apparently  quite 
trustworthy  evidence  to  the  fact  that  Nobin 
was  seen  in  the  prisoner's  house  up  to  9 
o'clock  of  the  night  of  the  murder,  and  that 
he  had  an  intrigue  with  Bijye's  wife. 

It  is  also  proved  that  the  body  was  found 
next  morning  half  immersed  in  a  neighbour- 
ing tank,  with  a  wound  on  the  left  temple, 
and  with  a  mark  as  of  strangulation  on  the 
neck. 

Also  that,  when  the  Sub-Inspector  went  to 
search  the  prisoner's  house  on  the  day  after 
the  murder,  he  found  what  he  took' to  be 
marks  of  blood  on  a  stool  (pira)  and  on  vari- 
ous parts  of  the  premises.  It  is  a  pity  that 
the  stains  on  the  stool  were  not  proved  to  be 
blood-marks ;  but  the  fact  remains  that  the 
next  day  the  stool  with  which  the  wound  in 
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ihe  head  is  said  to  have  been  inflicted  was 
covered  with  what  were  apparently  blood- 
stains. 

On  the  whole,  and  after  much  consideration, 
I  do  not  think  that  we  should  be  justified  in 
setting  aside  the  judgment  of  the  Court  of 
Session. 

Then  as  to  the  degree  of  the  prisoner's 
criminalily. 

It  may  be  at  once  conceded  that  a  husband, 
finding  a  man  in  his  room  at  night,  who  had 
come  there  for  the  purpose  of  intriguing  with 
his  wife,  would  have  received  the  very  grav- 
est provocation,  and  that,  if  he  attacked  and 
killed  the  seducer  then  and  there,  his  offence 
would  not  amount  to  murder.  But  the  pro- 
vocation and  its  effects  must  be  sudden  as 
well  as  grave  ;  and  when  a  man  has  time  to 
cool  down,  and  after  having  seized  an  intru- 
der, under  the  circumstances  stated  in  this 
case,  takes  him  away  to  another  room,  and 
there,  after  being  joined  by  another  man,  and 
so  being  in  a  position  to  render  all  resistance 
hopeless,  deliberately  first  knocks  his  enemy 
down,  and  then  suffocates  him  with  a  bamboo- 
pole  placed  and  pressed  upon  his  neck,  the 
pole  having  to  be  fetched  from  the  outside,  he 
can  hardly  plead  the  extenuating  circumstan- 
ces provided  for  in  Section  300,  Penal  Code, 
Exception  i. 

The  deprivation  of  the  power  of  self-con- 
trol must  continue  in  order  to  benefit  a  man 
who  kills  another  under  circumstances  of 
grave  provocation,  and  it  would  require  very 
strong  evidence  to  support  the  plea  in  this 
instance,  and  to  show  that,  so  long  after  the 
provocation  was  received,  the  prisoner  Bijye 
was  still  in  that  state  of  mental  derangement 
from  anger  that  judgment  and  reason  had  no 
dominion  over  him. 

In  Bechoo's  case,  I  do  not  think  that  pro- 
vocation was  either  grave  or  sudden. 

I  consider  that  both  prisoners  were  rightly 
convicted  of  murder,  and,  that  being  so,  the 
only  secondary  punishment  allowed  by  law 
is  transportation  for  life.  Whether  or  not, 
under  the  circumstances  of  this  case,  such  a 
punishment  is  not  unreasonably  severe,  is  a 
question  for  the  Local  Government. 

Miller  J  y, — I  concur. 


The  1 8th  February  1873. 

Presenl : 

The  Hon'blc  F.  A.  Glover  and  Dwarkanath 

Milter,  Judges, 

Sub-Inspector — Police — Detention  in  hajut— 
Act  X.  of  1872,  Section  124. 


(Criminal  Motion.) 

The  (^oeen 

versus 

Basooram  Dass,  Pelilioner, 

Baboo  Rajani  Nalh  Bose  for  the  Petitioner. 

Per  Glover^  J. — Where  a  Sub-Inspector  of  Po&e  a 
charged  with  havin«r  detained  prisoners  for  more  than  24 
hours,  it  is  not  necessary  for  the  Crown  to  prov<e  that  W 
detained  them  with  a  guilty  knowledge,  as  Sectioa  124, 
Act  X.  of  1S72,  imperatively  lays  down  that  accu&ed  per- 
sons  arc  on  no  account  to  be  detained  beyond  tiiat  tkat 
except  under  special  order  of  the  Magistrate,  whidi  was 
not  obtained  in  this  case. 

Glover^  J, — There  seems  to  be  no  error 
in  law  in  these  proceedings. 

The  Sub-Inspector  admits  that  Kambhoo, 
although  sent  in  as  a  confessing  prisoner,  did 
not,  in  reality,  confess  at  all.  On  the  con- 
trary, whilst  admitting  that  he  had  received 
the  lac  from  certain  persons  named,  fae 
denied  all  knowledge  of  its  being  stolen  pro- 
perty. The  Sub-Inspector  does  not  deny 
this,  but  says  that,  as  he  did  not  be1ie\'e  the 
latter  part  of  the  prisoner's  story,  he  chalaned 
him  as  confessing  the  receipt  of  the  pro- 
perty; a  most  strange  explanation  certainly, 
and  one  that  fully  justifies  the  remarks  made 
by  the  Assistant  Commissioner. 

There  was  no  necessity  for  proving  on 
the  part  of  the  Crown  that  the  Sub-Inspect- 
or detained  confessing  prisoners,  or  other 
prisoners,  for  more  than  24  hours  with  a 
guilty  purpose,  inasmuch  as  the  law,  Sectk» 
124,  Act  X.  of  1872,  Code  of  Criminal  Pro- 
cedure, imperatively  lays  down  that  accused 
persons  are  on  no  account  to  be  detained 
beyond  that  time,  except  under  special  order 
of  the  Magistrate;  and  it  is  clear  from  the 
petitioner's  own  statement  10  the  MagistnUf 
that  they  were  detained^  and  that  without  217 
such  special  order. 

The  embodiment  of  all  three  instances  d 
neglect  of  duty  into  one  charge,  so  far  as 
punishment  was  concerned,  was  not  illegal. 
The  several  acts  of  disobedience  look  place 
during  the  conduct  of  the  same  enquin*.  In 
any  case.  Section  283,  Code  of  Criminad  Pro- 
cedure, would  apply,  for  it  is  not  pretended 
that  the  petitioner  has  been  in  any  way  pre- 
judiced by  the  way  in  which  the  judgment 
was  recorded. 

The  last  objection,  that  the  detention  ^anas 
not  continuous,  receives  no  support  from  any 
evidence.  It  seems  clear,  moreover,  from  dK 
petitioner's  own  statement  that  the  accused 
were  in  custody  all  the  time.  The  meic 
I  fact    of  there    not  being  a  special  guard 
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over  them  would  not  alter  the  nature  cf 
their  position ;  they  were  still  in  detention, 
and  unable  to  leave  the  thannah,  or  to  go  to 
their  homes. 

The  application  should  be  rejected. 

M liter ^  y.  -\  do  not  think  that  this  is  a 
proper  case  for  the  exercise  of  the  special 
i  powers  of  revision  vested  in  us  by  the  Code 
[of  Criminal  Procedure.  The  petitioner's  own 
I  Statements  are  sufficiei.t  to  show  that  he  was 
I  guihy  of  gross  violation  of  duty,  and  I 
i  would,  therefore,  reject  this  application. 


The  20ih  February  1873. 

Present : 

The  Ilon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  (clover, 
Judge, 

Accused — Deaf  and  dumb  person— Understand- 
ing proceedings— Previous  convictions — Com- 
mittals-Sessions Court— Act  X.  of  1872,  Sec- 
tions 186,  297,  315. 

liefer ence  to  the  High  Court,  under  Section 
2()6  of  the  Code  of  Criminal  Procedure, 
by  the  Officiating  j\i  agist  rate  of  Sarun, 

Doobri  Huhvai 
versus 
A  dumb  person,  name  unknown. 

In  the  case  of  an  accused  person  who  was  deaf  and 
'.  dumb,  the  Deputy  Masristrate  who  tried  and  convicted 
lumconsidered  Lhat  he  did  not  understand  the  proceedinfifs, 
,  andaccordinjfly  referred  the  case  to  the  Mag^istrate  under 
Section  1S6  ot  the  Code  of  Criminal  Procedure.  The 
'.  Magistrate  considered  that  the  accused  did  understand 
'what  he  was  charg-ed  with.  Held  that  the  findinjj  of  the 
I  Mat;istrate  must  prevail,  and  Section  iS6did  not  apply. 

Actifij;  under  Section  297,  Code  of  Criminal  Procedure, 
;  the  High  Court  annulled  the  order  of  the  Deputy  Ma- 
j.  gfistrate,  and,  as  the  accused  had  been  previously  con- 
I  victed  of  an  offence  under  Chapter  XVU.  of  the  Penal 
Code,  punishable  with  three  years'  rigforous  imprison- 
ment, ordered  that  he  should,  under  Section  315  of  the 
Procedure  Code,  be  committed  for  trial  to  the  Sessions 
'  Court. 

G/orer,  J. — The  Deputy  Magistrate  sent 
I  up  ibis  case  to  the  Magistrate  under  Section 
I  186,  Code  of  Criminal  Procedure,  in  order 
i  that  the  High  Court  might  pass  such  order 
[as  seemed  proper. 

I  The  accused  is,  as  the  Deputy  Magistrate 
Estates,  both  deaf  and  dumb,  and  "  is  unable  to 
understand  the  proceedings  in  the  case." 
The  Magistrate,  ^however,  says  that  lie  is 
iatisfied  from  the  man's  demeanour  and 
Action  that  he  did  understand  what  he  was 
^"charged  with,  viz.,  house-breaking,  and  that 
t'Tic,  being  a  very  old  offender  in  this  particular, 
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ought  to  have  been  dealt  with  under  Section 
75,  Penal  Code,  and  have  been  committed  to 
the  Sessions. 

I  presume  that  the  Magistrate's  finding,  as 
to  the  accused's  being  able  to  understand  the 
nature  of  the  proceedings  brought  against 
him,  must  be  taken  as  conclusive,  the  Deputy 
Magistrate's  statement  notwithstanding;  and 
that  Section  186,  Code  of  Criminal  Procedure, 
will  not  apply. 

If  that  be-  so,  the  matter  would  come  under 
the  provisions  of  Section  315,  Code  of 
Criminal  Procedure,  for  the  accused  is  stated 
by  the  Magistrate  to  have  been  no  less  than 
seven  times  previously  convicted  of  an  offence 
under  Chapter  XVI 1.,  Penal  Code,  punishable 
with  three  years'  rigorous  imprisonment,  and 
he  should  ordinarily  have  been  committed  to 
the  Sessions,  there  being  no  question  as  to  the 
extent  of  the  Magistiates  power  under 
Section  36  of  the  Code. 

Under  Section  297,  Code  of  Criminal  Pro- 
cedure, this  Court  can,  whenever  there  has 
been  any  material  error  in  any  judicial  pro- 
ceeding, pass  such  judgment,  sentence,  or 
order  as  it  thinks  fit ;  and,  under  this  Section, 
it  appears  to  me  lhat  the  order  of  the  Deputy 
Magistrate  convicting  the  accused  should  be 
quashed,  and  the  Deputy  Magistrate  be 
directed  to  commit  the  prisoner  for  trial  to 
the  Sessions  Court. 


I    M 


The  20th  February  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A"/.,  Chief 
Jus/ice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Receiving  stolen  property— Rubber-smuggling 
—Act  XLV.  of  i8(5o,  Section  411. 

The  Queen 
versus 
Bajo  Huri,  Appellant. 

Com  mi/ted  dy  the  Assistant  Commissioner, 
and  tried  by  the  Deputy  Commissioner  of 
Cachar,  on  a  charge  of  dishonestly  retaining 
stolen  property. 

Where  a  person  was  charged,  under  Section  41 1  of 
the  Penal  Code,  with  having  received  stolen  property 
(rubber,  the  produce  of  the  Government  forests  at  Ca- 
char),  and  it  was  not  proved  that  the  rubber 'came 
from  the  Government  forests,  or  that  it  was  stolen  pro- 
perty, or  that  the  prisoner  knexy  that  it  was  stolen  pro- 
perty, it  was  held  that  the  conviction  under  Section  411 
was  bad,  and  that  he  could  not  be  convicted  of  sraug-- 

I  glinj? — ^mupjflinp'   India-rubber   not  being  an  cfTence 

'  under  the  i*enal  Code. 
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Glover,  J, — The  appellant  in  this  case 
has  been  convicted,  under  Section  411,  Penal 
Code,  of  dishonestly  retaining  stolen  pro- 
perty, viz.,  9  maunds  35  seers  of  India-rub- 
ber, and  has  been  sentenced  to  nine  months' 
rigorous  imprisonment. 

The  rubber  is  said  by  the  Deputy  Com- 
missioner to  be  the  produce  of  the  Govern- 
ment forests  in  Cachar,  and  the  case  is  styled 
by  him  a  "smuggling''  case. 

Section  411,  Penal  Code,  makes  it  neces- 
sary that  the  party  convicted  should  know, 
or  have  reason  to  believe,  that  the  property 
found  in  his  possession  was  stolen  property. 
Now,  in  this  case,  there  is  no  proof  whatever 
that  the  rubber  had  been  stolen.  It  is 
not  shown  that  it  came  from  the  Govern- 
ment forests,  or  that  it  was  not  the  produce 
of  Munnipoor  or  some  other  of  the  independ- 
ent Native  Slates  adjoining.  The  forests 
from  which  rubber  is  procured  extend,  we 
are  told,  for  many  miles  along  the  British 
frontier,  and  the  rubber  found  in  the  ac- 
cused's posse.ssion  may  just  as  well  have 
come  from  independent  territory  as  from 
Cachar. 

But  if  it  Mere  "stolen  property,''  there 
is  nothing  on  the  record  to  show  that  the 
accused  knew  it  to  be  such.  He  states  him- 
self to  have  been  ordered  to  take  the  rubber 
in  his  boat  by  Buldeb,  an  agent  of  a  Moor- 
shedabad  merchant,  and  that  it  was  delivered 
to  him  for  that  purpose  by  Bhoja  Singh. 
That  the  rubber  was  to  be  concealed,  and 
that  bribes  were  to  be  given  to  parties  in 
authority  to  allow  the  goods  to  pass  without 
molestation,  would  not  show  that  the  carriers 
knew,  or  had  reason  to  believe,  that  the  pro- 
perty was  stolen,  but  only  that  they  knew 
they  were  smuggling.  This  is,  so  far  as 
the  record  shows  us,  what  the  accused  did ; 
but  that  is -a  very  different  thing  from  re- 
taining stolen  property,  knowing  that  it  was 
stolen.  Smuggling  India-rubber  is  not  an 
offence  under  the  Penal  Code. 

In  a  similar  case.  Queen  versus  Dussarut 
Dass,  decided  on  the  18th  November  1872,*  a 
Division  Bench  of  this  Court  held  that  Sec- 
tion 411,  Penal  Code,  did  not  apply. 

In  the  case  of  Queen  versus  Gouree  Churn 
Doss,  decided  on  June  28th,  1872,!  and  which 

*  18  W.  R.  03. 

t  The  28th  June  1S72. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover,  Judges. 

The  Queen 

versus 

Gourec  Churn  Doss,  Appellant, 


was  in  some  respects  similar  to  this,  the  High 
Court  upheld  a  conviction  under  Section  411, 
on  the  ground  that  there  was  ample  pmoi  of 
the  guilty  knowledge  of  the  accused  that  the 
rubber  had  been  stolen. 

We  think  that  the  conTictioa  of  Bajo  Hmi 
should  be  set  aside,  and  the  prisoner  released. 


The  24lh  February  1873. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwai^aimb 

Mitter,  Judges, 

Procednre—Jttry— Sessions  Judge  differin^^  fros 
verdict— High  Court— Act  X.  of  1872,  Sectioa 
263. 

Referent  e  io  the  High  Couri,  under  Secii^m 
26 J  of  the  Code  of  Criminal  Procedure^ 
Ac/  X.  of  iS'/jy  by  the  Officiating  Addi- 
tional Sessions  Judge  of  2^-Pergiinnaks. 

The  Queen 
versus 

Oottuni  Dhoba,  Prisoner, 

The  Sessions  Judgre,  differinsr  from  a  majorky  of  tW 
]ur}*,  who  acquitted  the  accused,  referred  the  case  totbe 
High  Court,  under  Section  263  of  the  new  Code  of  Cri- 
minal Procedure,  to  be  dealt  with  as  an  appeal.  Bcfo<^ 
proceeding  with  the  case,  the  High  Court  comsidered  d 
fair  to  the  accused  to  give  him  notice  to  bring  forvatd 
any  objections  he.  maj*  have  to  the  Sessions  Judpe's 
recommendation . 

On  a  consideration  of  the  evidence,  the  Hi^h  Cosat 
convicted  the  accused  of  the  offence  with  which  he  h^ 
been  charged  below. 

Glover^  J, — This  case  has  been  referred 
to  the  High  Court  by  the  Additional  Sessions 
Jud^e  of  the  24-Pergunnahs  under  Section 
263  of  the  new  Criminal  Procedure  Code. 

A  majority  of  the  Jury  found  the  accused, 
who  was  charged,  under  Section  457,  Pesal 
Code,  with  lurking  house-trespass  by  nigk 
with  intent  to  commit  theft,  not  guilty ;  bot 
the  Sessions  Judge,  considering  that  fi^« 
ing  to  be  against  the  evidence,  has  sent  the 
case  up  to  be.  dealt  with  as  an  appeal  by  this 
Court. 

Section  263,  Code  of  Criminal  Procedure, 
provides  that  cases  so  referred  shall  be  deali 
with  as  appeals,  and  the  High  Court  maj 

Committed  by  the  Assistant  Commissioner^  ami  tried  hr 
the  Deputy  Comtnissioner  of  Cachar,  on  a'ckarg€  s^ 
dishonestly  receiving  stolen  property^ 

t<empy  y .— We  have  read  the  evidence  in  this  case, 
and  have  considered  the  petition  of  appeal.  The  ac* 
cused's  act  appears  to  us  to  leave  no  doute  as  to  his 
guilty  knowledge  that  the  rubber  had  been  stolea  froa 
Government. 

The  appeal  is  rejected. 
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ccmvict  the  accnsed  person  on  the  facts,  and,  if 
it  does  so,  shall  pass  such  sentence  as  might 
liave  been  passed  by  the  Court  of  Session. 

I  have  some  doubt  myself  as  to  whether 
the  law  require^  that  the  accused  should 
have  notice  of  any  action  proposed  to  be 
taken  by  the  High  Court  under  this  Section, 
but  we  have  considered  it  but  fair  to  him 
that  notice  should  be  given,  and  that  he 
should  have  time  to  bring  forward  any  objec- 
tions he  may  have  to  the  Sessions  Judge's 
lecommeildation.  We  postponed  ihe  hearing 
accordingly  unto  to-day. 

*  No  one  has  appeared  on  behalf  of  Oottum 

•  Nofe-'Y\ie  accused  ^^^0^^,  but  we  have 
fias  since  filed  a?  petition ;  Carefully  gone  through 
it  contains  nothing   but  the  evidence  brought 

&rh'S'.*^t!rb™«ght  »8*i"«t    him    in    the 

aj^nst  him,  and  is  almost  beSSlOns  Court,  and 
identical  iivith  the  defence  have  nO  dOubt  that 
pat  forward  originally.  ^^   ^j^^^   evidence  the 

accused  ought  to  have  been  convicted. 

.  In  accordance,  therefore,  with  the  Section 
above  quoted,  we  convict  the  accused  Oottum 
Dhoba  of  the  offence  of  lurking  house- 
trespass  by  night  with  intent  to  commit 
theft,  and  under  Section  457,  Penal  Code, 
sentence  him  to  rigorous  imprisonment  for 
five  years.  The  man  is  an  old  offender,  and 
has  been  convicted  of  the  same  offence 
within  the  last  twelve  months. 

Miliefy  J. — I  concur  in  the  conviction  and 
sentence.  I  have  no  doubt  upon  the  evi- 
dence as  to  the  guilt  of  the  prisoner. 


The  27th  February  1873. 

Present : 

The  Hon'ble  Sir  RicRard  Couch,  KL,  Chief 
Justicey  and  the  Hon'ble  F.  A.  Glover, 
Judge, 

Applications— Breach  of  the  peace— Section  318, 
Code  of  Criminal  Procedure. 

(Miscellaneous  Case.) 

Gogun  Pramanick  and  others,  Petitionersy 

versus 

Ranee  Sumomoyee  and  others,  Opposite 

Party. 

Mr.  y.  T.    Woodroffe  and  Bahoo  Sreenath 
Dass  for  the  Petitioners. 

Bahoos  Mokiny  Mohun  Roy  and   Bhuggo^ 
butty  Churn  Ghose  for  the  Opposite  Party. 


Applications  by  parties,  who  have  been  found  not  to 
have  Dcen  iiv  possession,  to  Isct  aside  proceedings  of  a 
Magistrate  under  Section  31S  of  the  Code  of  Criminal 
Procedure,  which  are  taken  in  order  to  prevent  breach- 
es of  the  peace,  ought  to  be  made  without  any  delay. 

Couch y  CJ, — The  case  comes  before  us 
under  Section  404  of  what  I  may  call  the 
late  Code  of  Criminal  Procedure,  which  pro- 
vides that,  where  there  has  been  an  error  in 
the  decision  on  a  point  of  law,  or  a  point  of 
law  should  be  considered  by  the  Court,  it 
may  send*  for  the  record,  and  determine  any 
point  of  law,  and  pass  such  order  as  may 
seem  right. 

This  is  a  power  which  it  is  in  the  discre- 
tion of  the  Court  to  exercise  or  not  as  the 
case  may  seem  to  require.  As  to  any 
point  of  law  which  should  be  considered  or 
determined,  the  only  point  presented  to  us 
on  the  part  of  the  petitioners  is  that  there 
is  no  distinct  finding  respecting  the  third 
party  to  the  proceedings  being  not  in  pos- 
session ;  and,  as  to  the  first  party,  it  is  not 
clear  that  the  Magistrate  has  found  that  he 
is  actually  in  possession,  or  has  only  based 
his  decision  upon  the  possession  which  may 
be  presumed  from  his  being  entitled  to  the 
property.  These  are  not  points  of  law  which 
it  is  necessary  to  determine.  They  only 
affect  the  regularity  of  these  particular  pro- 
ceedings, and  the  application  is,  in  reality, 
one  on  the  part  of  one  of  the  parties  before 
the  Magistrate  to  get  his  decision  annulled. 

Looking  at  it  in  that  wa).  it  seems  to  me 
that  the  delay  in  coming  to  this  Court,  which 
there  has  been,  is  important.  The  order  of 
the  Magistrate  was  made  on  the  5th  of  Sep- 
tember. For  more  than  four  months,  that 
order  was  allowed  to  stand  and  to  have 
effect,  and  on  the  30th  of  January  in  this 
year,  the  party  whom  the  Magistrate  found 
was  not  in  possession  applies  to  this  Court 
to  set  aside  the  proceedings,  and  to  set  the 
matter  at  large,  and  leave  it  to  be  again  dis: 
puted  between  these  parties.  I  think  the 
Magistrate  has  found,  not  it  may  be  in  so 
many  words,  but  in  substance,  that  the  third 
parties  were  not  in  possession. 

Whether  the  first  party  was  in  possession 
or  not  may  be  doubtful,  but  that  the  third 
parties  were  not  in  possession  has  been  found. 
Seeing,  then,  that  the  application  is  made 
on  behalf  of  the  persons  who  have  been  found 
not  to  have  been  in  possession,  and  who  have 
no  right  to  have  that  question  tried  over 
again,  and  that  there  has  been  so  much  delay 
in  making  the  application,  I  think  it  ought 
to  be  rejected.     It  is  most  important,  and  I 
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think  ought  to  be  uqtlerstood,  that  applica- 
tions to  set  aside  proceedings  of  this  nature, 
which  are  taken  in  order  to  prevent  breaches 
of  the  peace,  ought  to  be  made  without  any 
delay. 


The  1st  March  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

ym/ges. 

Police-officer— False  entry— Injury— Act  XLV. 
of  1860,  Section  218. 

Committed  by  the  Assistant  Commissioner,  and 
tried  by    the    Judicial    Commissioner    0/ 
Chota  Aagpore,  on  a  charge  0/  making  a 
false  entry  icith  intent  to  injure. 

The  (^uccn 

versus 

Jungle  Lall,  Appellant, 

Messrs,  R,  E.  Tividale  and  C.  Gregory  and 
Baboo  Nilmadhub  Sein  for  the  Appellant. 

Where  a  chowkeedar  was  chargfed  under  Section  218, 
Penal  Code,  with  havin^r  made  a  false  entry  in  a  chow- 
keedaree  attendance-houk,  with  a  view  to  support  a 
charge  which  was  made  agfainst  a  Sub-Inspccti^r  of 
having  made  a  false  report  regarding  the  length  of 
absence  from  dut>;  of  another  chowkeedar,  and  thereby 
to  cause  loss  or  injury  to  the  Sub-Inspector,  it  was  held 
that  the  intention  was  too  remote  to  fall  within 
Section  318. 

Remarks  by  the  Judicial  Commissioner. 

This  case  arose  out  of  trial  No.   i  of  the 
Sessions    for    the    month    of    Aup-ust   last 
Queen  versus  Reeasut  Ally,  Sub-Inspector. 

This  officer  was  charged  with  having  made 
a  false  report  to  his  superior  oflicer,  to  the 
effect  that  Poorun  chowkeedar  had  been 
absent  from  his  post  for  three  days,  whereas 
the  chowkeedar  had  rei)orted  himself  at  the 
police-station  after  two  days'  absence  only 
—the  motive  for  such  report  having  been  to 

secure  thedismissal  of  thcchowkeedar,  because 
he  would  not  furnish  grass  for  the  Sub- 
Inspector's  horse.  The  chief  evidence  against 
this  officer  was  a  chowkecdar's  attendance- 
book  kept  at  the  police-station  admittedly 
under  charge  of,  and  written  up  by,  Jungle 
.Lall  constable,  in  which  M'as  an  entry  (o 
the  effect  that  the  chowkeedar,  though  absent 
on  24ih  and  25lh  June  1871,  had  reported 
himself  on  26ih  idem,  and  was  entered  as 
present  up  to  the  30th  idem. 

It  was  found  by  this  Court,  after  a  very 
careful  trial,  'that  the  report  of  the  Sub-In- 
spector was  perfectly  true,  and  that  the  entry 


in  the  attendance-book  of  the  choir keedar's 
being  present  from  26th  to  30th  June  was 
entirely  false:  it  was  also  found  that  the 
complaint  of  the  chowkeedar  Poorun  against 
the  Sub- Inspector  was  equallv  untrue,  and 
permission  was  accorded  to  that  officer  \a 
proceed  against  the  chowkeedar  and  the  con- 
stable for  the  respective  parts  they  had  tak?n 
against  the  Sub-Inspect  t.  whirh  were  clear- 
ly done  with  the  intei:tion  ot  injuring  him 

The  constable  and  the  chowkeedar  now 
stand  committed  to  this  Court,  cbe  former 
with  framing  a  false  document  viih  intent 
to  injure,  as  the  entries  in  the  chowkec- 
daree  attendance-book  are  admitted ir  in  his 
handwriting  ;  the  chowkeedar  with  havinjj 
made  a  false  charge,  which  is  proved  by  his 
own  admissions  in  the  former  case,  in  which 
he  allowed  that  he  had  been  four  dxYs 
absent  from  his  post. 

The  defence  of  the  constable  Jungle  Lill 
is  that  the  entries  in  the  chowkeedar*s  attend- 
ance-book were  correct,  but  he  has  not  been 
able  to  bring  forward  a  single  witness  in  the 
former  or  in  the  present  case  to  prove  that 
the  chowkeedar  Poorun  really  reported  him* 
self  in  person  at  the  police-siation  on  26lh 
June  1 87 1,  whilst,  on  the  other  hand,  there 
is  ample  proof  that  he  did  not  so  report 
himself.  The  entries,  therefore,  of  the  attend- 
ance of  Poorun  from  26ih  to  30: h  June 
1 87 1  must  be  false,  and  from  what  was 
elicited  on  the  former  trial  it  is  clear  ther 
were  made  for  the  pujpose  of  injuring  the 
Sub-Inspector;  in  fact,  to  support  the  charge 
formerly  preferred  against  that  officer.  It 
seems  probable  that  this  Jungle  Lall  may 
have  been  merely  a  topi  in  the  hands  of  otha?, 
but  such  dangerous  tools  merit  esemplary 
punishment. 

The  case  against  Pojrun  chowkeedar  is  still 
more  clear.  He  ought  to  have  been  charged 
under  Section  211,  Indian  Penal  Code,  but  the 
ends  of  justice  will  be  sufficiently  met  by  the 
punishment  which  can  be  awarded  for  the 
offence  of  which  he  has  been  tried,  as,  no 
doubt,  when  petitioning  the  Deputy  Commis- 
sioner, he  made  the  statement  he  did  about 
the  Sub- Inspector,  more  with  the  hope  of 
being  reinstated  than  with  any  premeditated 
intention  of  injuring  that  officer. 

The  Court,  concurring  wjih  the  assessors. 
finds  that  Jungle  Lall  is  guilty  of  the  offence 
specified  in  the  charge,  namely,  that  he,  being 
a  public  ser\ant  charged  with  the  prepara- 
tion of  a  chowkeedaree  attendance-book,  did 
make  an  incorrect  entry  therein  with  intent 
to  injure  Sub-Inspector  Reeasut  Ally,  and  has 
thereby  committed    an   offence  punishable 
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nnder  Section  218,  Inf^ian  Penal  Code,  and 
the  Court  directs  that  the  said  Jungle  Lall 
be  rigorously  imprisoned  for  a  period  of  (2) 
two  years. 

The  Court,  concurring  with  the  assessors, 
finds  that  Poorun  Doosad  is  guilty  of  the 
offence  specified  in  the  charge,  namely,  that 
he  gave  false  information  to  a  public  servant 
with  intent  lo  cause  that  officer  to  use  his 
la^vful  power  to  the  injury  of  Sub- Inspector 
Reeasuc  Allv,  and  has  therebv  committed  an 
offence  punishable  under  Section  218,  Indian 
Penal  Code,  and  the  Court  directs  that  the 
said  Poorun  Doosad  be  rigorously  imprisoned 
for  a  period  of  (6)  six  months. 

J udginent  of  the  High  Court. 

Pontifex,  y.— We  think  in  this  case  that 
the  conviction  must  be  quashed.  Under 
Section  218,  the  prisoner  was  charged  with 
the  intent  to  cause  loss  or  injury  to  the  Sub- 
Inspector  Reeasut  Ally.  That,  we  think,  was 
loo  remote  an  intention  to  fall  wiihin  the 
Section.  If  the  entry  was  false,  the  pri- 
soner's intention  obviously  was  to  shelter  ihe 
:howkeedar  Poorun ;  and  the  offence  which, 
inder  Section  218,  he  could  be  charged  with 
would  be  that,  by  making  that  entry,  he  was 
endeavouring  to  save  some  one  from  le»al 
punishment.  We  do  not  think,  however,  that 
the  term  legal  punishment  was  intended  to 
apply  to  a  case  of  this  kind,  where,  if  the 
chowkecdar  were  found  to  have  been  absent, 
he  could  only  be  fined  by  his  superior  in  the 
police.  We  therefore  think  that,  in  this 
case,  the  conviction  must  be  quashed. 


The  4lh  March  1S73. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Procedure— Previous  conviction— Charge — 
Punishment— Act  X.  of  1872,  Section  439. 

The  Queen 

versus 

Rajcoomar  B^se,  Appdlant, 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Nuddea,  on  a 
charge  of  wilfully  secreting  a  packet,  and 
destroying  a  registered  letter^  for  the 
purpj  e  of  fraudulently  appropriating  a 
bank-note  of  Rs,  to. 

Mr,  M,  jlT.  Ghose  and  Baboo  Biprodass 
Moofierjee  for  the  appellant. 


Baboo  J uggodamuid  Mookerjee   for    Prose- 
cution. 

Under  Section  4V)  of  the  new  Criminal  Procedure 
Code,  if  it  is  intended  lo  prove  a  previous  conviction 
against  an  accused  person  for  the  purpose  of  enhancing- 
the  punishmefit,  it  is  necessary  to  state  the  fact  of  that 
previous  punishment  in  th-  charjje.  If  it  is  omitted,  it 
may  be  added  to  the  char]ij-e  at  any  time  previous  to  the 
sentence  beinjjf  passed,  but  not  after. 

Kemp,  y .  —The  prisoner  in  this  case,  Raj- 
coomar  Bose,  his  been  convicted  by  the 
Sessions  Ju.lge  of  Nuddea,  under  Section  48, 
Act  XI v.  of  1866,  the  Postal  Act,  and  has 
been  sentence  1,  in  consideration  of  his  having 
been  convicted  of  another  offence  during  the 
same  Sessions,  to  the  maximum  punishment 
allowed  under  that  Section,  namely,  to  seven 
years'  rigorous  imprisonment.  The  facts, 
which  are  beyond  dispute  in  the  case,  are  as 
follow:  A  registered  letter  was  addressed 
to  one  Sree  Ram  Chunder  Bruhmmah,  of 
Soonteah,  rid  Hurrah  post-office.  The  letter 
was  posted  at  the  Narainpore  branch  office 
subordinate  to  that  of  Nyehatlee  on  the  1st 
of  May  1872.  On  the  2nd  of  May  a  packet 
challan  was  despatched  from  Xyehattee  to 
Kishnaghur  at  8  30  a.m.  This  challan 
covered  three  packets,  one  addressed  to 
Kishnaghur  khas,  one  t3  Kishnaghur  sorting, 
and  one  from  Barasct  to  Kishnaghur,  so  that 
there  were  two  packets  from  Xyehattee,  and 
one  from  Baraset.  These  packets  were  made 
over  with  another  packet  adlressed  lo  Bug- 
golah  to  the  guard  Piziruddeen ;  Pizirud- 
deen  admits  that  in  his  book  he  only  entered 
three  packets  instead  of  four.  He  also  says 
that  he  made  them  over,  not  to  the  officer 
who  usually  receives  them,  but  to  one  Benee 
Madhub,  who,  for  some  reason  or  other, 
which  does  not  clearly  appear,  was  on  that 
day  at  the  Buggolah  station,  and  received 
the  packets  from  the  guard  Piziruddeen. 
Benee  Madhub  admits  receiving  the  four 
packets  from  Piziruddeen,  and  therefore  we 
trace  the  four  packets  to  Benee  Madhub.  He 
says  that  he  made  them  over  to  the  prisoner 
Rajcoomar  Bose.  Rajcoomar  denies  this, 
and  Benee  Madhub  also  states  that,  on  deli- 
vering the  packets  to  Rajcoomar,  he  called 
his  attention  to  the  fact  that  there  were  only 
three  packets  entered  in  the  guard-book.  It 
appears  that  Rajcopmar  was  under  suspen- 
sion, and  the  man  who  was  lo  succeed  him 
arrived  at  3  p.m.  on  the  2nd  of  May.  The 
next  morning,  a  shopkeeper,  Gooroo  Churn, 
who  has  been  examined  in  the  case,  goes  to 
a  well  close  to  the  post-office,  a  public  well 
to  which  every  body  has  access,  to  draw 
water.  He  lets  down  his  lotah  or  ghurrah, 
at  any  rate,  a  vessel  not  having  a  very  large 
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orifice,  once  into  the  well,  and  draws  up  in 
it  not  one  paper,  but  three,  namely,  the  chal- 
lan,  the  cover  of  the  letter  addressed  to  the 
Soonteah  Brahmin,  and  a  portion  of  the 
registered  receipt  printed  on  yellow  paper. 
On  fishing  up  these  papers,  he  is  immediately 
accosted  by  Jullodhur,  who  was  in  a  shop 
close  at  hand,  and  who  ha«alsobeen  examined, 
and  who  was  then  under  suspension  at  the 
instance  of  the  prisoner  who  had  represented 
his  misconduct.  On  seeing  Gooroo  Churn 
at  the  well  with  these  papers,  Jullodhur  im- 
mediately said  this  is  the  letter  to  the 
Soonteah  Brahmin.  After  that  Benee  Madhub 
comes  up,  and  another  paper,  namely,  the 
remaining  portion  of  the  registered  receipt, 
is  also  found  near  the  well.  These  paper? 
are  taken  to  the  successor  of  the  prisoner, 
who  immediately  reinstAt^'s  Jullodhur  in  the 
post  which  he  had  lost  at  the  instance  of  the 
prisoner.  This  appears  clear  from  the  evi- 
dence of  Jullodhur. 

Upon  this  evidence,  and  from  the  fact  that 
on  that  day  the  prisoner  had  asked  a  maha- 
jun  of  Buggolah  to  change  a  lo-rupec  no.e 
for  him,  the  prisoner  has  been  convicted 
and  sentenced,  as  already  observed,  to  seven 
years'  rigorous  imprisonment.  We  may  here 
mention  that  the  missing  letter  contained  a 
lo-rupee  currency-note. 

The  assessors  are  of  opinion  that,  although 
there  is  some  suspicion  against  the  prisoner, 
there  is  not  sufficient  evidence  to  convict 
him  ;  and  in  this  opinion  we  concur.  From 
the  challan  of  the  2nd  of  Mav,  it  is  clear 
that  the  prisoner  fonvarded  this  challan  to 
Kishnaghur  without  any  alteration.  In  this 
challan,  distinct  mention  is  made  of  three 
packets  addressed  to  Kishnaghur,  one  of  them 
a  sorting  packet,  and  there  is  the  evidence  of 
a  superior  post-olTice  oflficial  that  it  is  not 
the  custom  for  the  intermediate  post-offices 
to  compare  the  packets  with  the  challans 
addressed  to  other  post-offices,  and  there 
could  have  been  no  such  comparison  on  the 
part  of  the  prisoner,  because  he  forwarded 
the  challan  to  Kishnaghur,  well  knowing  that 
he  had  only  forwarded  two  packets,  whilst 
the  challan  purported  to  cover  three  packets, 
and  that  this  would  be  immediately  detected 
by  the  checking  officer  at  Kishnaghur.  Then 
the  finding  of  the  papers  in  and  near  the 
well  is,  to  say  the  least  of  it,  most  suspicious. 
The  papers  do  not  look  as  if  they  had  been 
down  a  well,  and  it  is  also  very  extraordi- 
nary, if  the  papers  were  floating,  as  alleged 
separately,  on  the  surface  of  the  water,  that 
with  one  dip  of  his  lotah  Gooroo  Churn 
should  have  been  able  to  fish  up  all  the  three 


papers.  Then  there  is  the  sasptcious  fad 
that  Benee  Madhub  and  Jullodhur  were  the 
only  men  present  near  the  well  at  the  time, 
it  being  a  public  well  in  the  middle  of  the 
bazar,  and  they  both  being  at  enmity  vith 
the  prisoner,  Benee  Madhub  having  beeo 
fined  at  the  instance  of  the  prisoner,  aad 
Jullodhur  having  been  suspended.  Tdcreis 
also  the  fact  that,  if  the  packet  had  bcea 
made  away  with  by  the  prisoner,  he  ha\in» 
had  plenty  of  tijie  to  get  rid  of  any  such 
evidence  against  him,  it  is  quite  impossible 
to  believe  that  he  would  have  thrown  those 
papers  into  and  near  a  public  well  cbseto 
the  post-office,  and  to  which  everybody  had 
access.  The  only  remaining  piece  of  cvl- 
dence,  if  it  can  be  called  evidence,  is  that  the 
prisoner  went  to  a  mahajun  to  change  a  note 
of  10  rupees.  The  mahajun  states  that  the 
prisoner  asked  him  to  change  a  lo-rapcc 
\  note  for  him,  that  he  asked  the  prisoner  10 
endorse  it  with  his  name,  but  that  the 
prisoner  refused,  saying  that  the  person  whs 
had  given  him  the  note  had  not  written  his 
name  on  it,  and  whv  should  he  write  his? 
It  is  not  the  custom  to  endorse  lO-rupcc 
notes,  although  it  is  certainly  so  to  endorse 
notes  of  a  higher  amount.  However,  be  ihit 
as  it  may,  the  prisoner  said:  **I  did  not  receive 
the  note  endorsed,  why  should  I  endorse  it?" 

On  the  whole  case,  concurring  with  the 
assessors  that  the  offence  charged  is  not 
sufficiently  established  by  the  evidence,  «e 
give  the  prisoner  the  benefit  of  the  doub^ 
and  acquit  him. 

We  wish  to  mention  that  the  Sessions 
Judge,  in  passing  the  severe  sentence  of  seven 
years'  rigorous  imprisonment,  makes  allusios 
to  the  fact  of  the  prisoner  having  been  coft* 
victed  of  another  offence  at  the  same  Sessioofc 
I^ut  under  Section  439  of  the  new  Crimiail 
Procedure  Code,  if  it  was  intended  to  pnM 
a  previous  conviction  against  the  accused 
for  the  purpose  of  enhancing  the  punishmeatr 
it  was  necessary  to  state  the  fact  rf  that 
previous  punishment  in  the  charge;  and  if 
this  is  omitted,  it  may  be  added  to  the  charge 
at  any  time  previous  to  the  sentence  being 
passed,  but  not  after.  Now,  this  fact  was 
not  added  to  the  charge,  and  theref<M^  the 
Judge  was  wrong  in  allowing  it  to  affect  the 
measure  of  punishment. 

We  direct  the  immediate  discharge  of  ite 
prisoner. 
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The  5th  March  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Ponlifex, 

Judges, 

j  Accomplice— Corroboration— Evidence— Act  I. 
I  of  1872,  Sections  114  and  133. 

The  Queen 
versus 
Luchmce  Pershad,  Appellant, 

Committed  by  the  Joint  Magistrate^  and 
tried  by  the  Sessions  Judge  of  Shahabad, 
on  a  charge  of  defamation. 

Baboo  Boodh  Sein  Singh  for  the  Appellant. 

Although,  under  Section  133  of  the  Indian  Evidence 
Act,  the  conviction  of  a  prisoner  on  the  uncorroborated 
teftiroony  of  an  accomplice  is  not  illeira!,  the  Court, 


The  7th  March  1873. 

Present : 

The  llon'blc  F.  B.  Kemp  and  C.  Ponlifex, 

Judges, 

Procedure— Conditional  pardon. 

The  Queen 

versus 

Bipro  Dass  and  others,  Appellants, 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Cuttacky  on  a 
charge  of  murder. 

Mr,  Mnn  Mohun  Ghose  for  the  Appellants. 

Held  that  a  Sessions  Judge  acted  irregularly  in  at 
once  trying  and  convicting"  a  person  who  had  been  grant- 
ed a  conditional  pardon  by  the  Magistrate,  and  who  had 
been  sent  up  to  the  Ses^'iions  Court  as  a  witness  for  the 
Crown.     The  Sessions  judijc  was  directed  to  ofder  the 


laving  reference  to  Illustration  (b),  Section  1 14  of  that  |  ^lagT'stratc  to  commit  the  accused  to  the  Sessions  for  a 
Act,  considered  in  this  case  that  the  accomplice  was     '^^^"  ^"3'  ^"^r  heanng  his  defence  and  exammmg  his 


witnesses. 


VBworthy  of  credit. 

Kmp,  jr.— The  prisoneAas  been  con-  ^,^'f'"^'  ^-—^^''7."  fe/erence  to  the  prisoner 

wted  under  Section  500  of  the  Penal  Code,  ^h^kree  Dass,  objection  was  taken  by  the 

There    is    no   evidence    that    the    prisoner  Counsel    who    appears    for    h.m    that    this 

iwiblished  the  petition,  exhibit  A,   and  the  Pi^'soner,  having  been  offered  a  conditional 


lOnly  evidence  implicating  him  in  the  making 
of  it  is  that  of  the  witness  No.  4,  Bachu  Lall, 
who  is  an  accomplice.  Under  Section  133  of 
file  Indian  Evidence  Act,  Bachu  Lall  is  a 
Competent  witness,  and  a  conviciion  would 
not  be  illegal,  merely  because  it  proceeds 
npon  the  uncorroborated  testimony  of  an 
accomplice ;  but  with  reference  to  il lustra- 
Son  (b),  Section  114  of  the  said  Act,  the 
Court  may  presume  *'  that  an  accomplice  is 

•^unworthy  of  credit,  unless  he  is  corroborated  ,     [-,•,-'  t 

^in  material  particulars."     In  this  case,  wc  i  ^^^^''^^^/f^  »^    Section    172    of 
fed  no  corroboration  of  any  kind,  much  less  .  ^?"_^^  PL^^.?'!?"!  ""A.^^^."'!.?;. 
ifr  material  particulars.     The  witness  No.  6, 
Bisheshnr  Opadyah,  states  that  he  met  the 
Htoess  No.  4  at  a  ghat  in  the  first  half  of 
iie  month  of  Assin  ;   that  he  officiated  as 


pardon,  was  sent  up  to  the  Sessions  Court  as 
a  witness  for  the  Crown  ;  but  on  his  not  con- 
forming with  the  'conditions  of  the  pardon 
tendered  to  him,  the  Sessions  Judge  cancelled 
the  pardon  granted  by  the  Magistrate,  and 
there  and  then  placed  him  in  the  dock,  tried 
him,  and  sentenced  him  to  transportation  for 
life.  This  proceeding,  the  learned  Counsel 
says,  is  illegal  and  contrary  to  the  provisions 
of  Section  359  of  the  old  Code  of  Criminal 
Procedure,  which  says  that,  except  in  cases 

of  the  Act,  a 
original  cri- 
minal jurisdiction,  shall  not  take  cognizance 
of  any  offence,  but  upon  a  charge  preferred 
by  a  Magistrate.  With  reference  to  Section 
426  of  the  same  Code,  the  sentence  passed  by 


^est    in    connection    with    some    religious  I  ^^f^S^s^^ops  Judge  being  one  not  passed  b 
iffices  on  behalf  of  the  witness  No.  4,  and    ^  ^0"^t  of  competent  jurisdiction,  that  Sec- 


feceived  from  him  a  few  pice  which  were 
Miid  at  the  prisoner's  house.  No  date  is 
[iven,  and  there  is  nothing  in  the  evidence 


lion  will  not  ai)ply,  nor  will  Section  439, 
which  enacts  that  no  trial  held  in  any  Crimi- 
nal Court  shall  be  set  aside,  and  no  judgment 


rf  the  witness  No.  6  to,  convict  the  prisoner  I  Passed    by    any    Criminal    Court    shall    be 


rith  the  offence  with  which  he  is  charged. 

The  case  for  the  prosecution  depends 
atirely  upon  the  evidence  of  the  accomplice- 
ritness  Bachu  Lall,  and,  as  his  evidence  is 
rholly  without  corroboration,  we  do  not 
hink  it  safe  to  convict. 

The  prisoner  is  acquitted,  and  a  warrant 
riU  issue  for  his  immediate  release. 


reversed,  either  on  appeal  or  otherwise,  for 
any  irregularity  in  the  proceedings  of  the 
trial,  unless  such  irregularity  has  occasioned 
a  failure  of  justice.  In  this  case  we  think 
that  the  prisoner  Chukree  Dass  has  been 
prejudiced  by  the  proceedings  of  the  Judge, 
inasmuch  as,  if  he  had  directed  the  Magis- 
trate to  commit  him,  the  prisoner  would  have 
had  an  opportunity  of  adducing  witnesses  on 
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his  behalf,  of  which  he  has  been  deprived  by 
the  proceeding  of  the  Judge.  We,  therefore, 
in  the  case  of  Chukree  Dass,  order  that  the 
Sessions  Jud.^e  shall  direct  the  Magistrate 
to  commit  Chukree  Dass  to  the  Sessions 
Court  for  a  fresh  trial,  after  hearing  what  he 
has  to  say  in  his  defence,  and  examining  any 
witnesses  he  may  wish  to  adduce. 

With  reference  to  the  prisoners  Bipro 
DabS,  Baoree  Mudoe,  and  Shiboo  Sutee,  we 
think  that  the  conviction  must  bg  confirmed. 
We  have  carefully  considered  the  case,  ar;d 
we  find  that  the  confessions  of  Bipro  Dass, 
Baoree,  and  Shiboo  each  implicate  the  others, 
and  are  consistent  as  to  the  part  which  each 
of  the  prisoners  look  in  the  murder  of  the 
deceased.  There  is  also  the  evidence  of  two 
independent  witnesses  who  are  connected 
with  the  prisoners,  and  on  the  whole  case  we 
think  that  the  prisoners  liipro  Dass,  Ikioree, 
and  Shiboo  Suiee,  have  been  rightly  convict- 
ed,  and    we   therefore    reject   their    appeal. 


The  1 2th  March  1S73. 

Present  : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yu(f<^es. 

Evidence— Statement  by  deceased— Murder. 

The  (^ueen 

versus 

Degumber  Thakoor  and  others,   Appellants, 

Committed  by  the  Assistant  Magistratey  and 
tried  by  the  Sessions  Judge  of  Mymen- 
singhy  on  a  charge  0/  murder. 

Baboo  Dcbendro  Narain  Bose  for  the 
Appellants. 

In  a  case  of  murder,  the  statement  made  by  the 
deceased  in  the  prescnre  of  his  ncijjrhbtuirs  and  of  a 
head-constable  was  admitted  as  relevant  evidence, 
under  Section  32,  Clause  i,  Act  1.  of  iS7>,'that  Section 
providing  that  such  statement  ifi  relevant  whether  the 
person  who  made  the  statement  was  or  was  not,  at  the 
time  when  it  was  made,  under  expectation  of  death. 

Kemp,  J, — The  prisoners,  Degumber  Tha- 
koor, Joy  a  Jaloo,  and  Mahomed  Hossein,  have 
been  convicted  of  the  oflence  of  murder  un- 
der Section  302,  and  under  the  circumstances 
of  the  case  have  been  sentenced  to  transport- 
ation for  life.  The  Sessions  Judge  observes 
that,  "  in  the  absence  of  any  eye-witness  as  to 
what  led  to  the  attack  on  the  deceased,'"  he 
was  of  opinion  *'  that  the  alternative  sentence 
of  transportation  for   life  would  satisfy  the 


ends  of  justice/'  In  this  case,  frcm  the 
medical  evidence  it  is  clear  that  the  deceased 
must  have  been  very  severely  injured  :  seAi 
ribs  on  the  left  side  and  three  ribs  on  the 
right  side,  near  the  sternum,  were  broken, 
and  the  sternum  itself  was  fractured  near  the 
articulation  with  the  clavicle.  The  medical 
evidence  also  states  that  there  were  severe 
injuries  to  the  chest,  which  were  the  cause  of 
death,  and  thit  these  injuries,  namely,  the 
fracture  of  tlie  ten  ribs  and  the  injuries  in  the 
chest,  must  have  been  done  by  repeated  biovi 
of  some  blunt  implement.  There  is €\idence. 
and  particularly  the  evidence  of  Ooma  jaloo- 
nee,  a  servant  of  the  prisoner  Degumber 
Thakoor,  who  w^s  sleeping  on  the  prisoners 
premises  on  the  night  of  the  occurreact 
that  she  heard  a  noise  which  she  describes  as 
a  noise  of  gurgling.  We  do  not  lay  aoj 
great  stress  upon  this  part  of  the  wimess'i 
evidence,  but  there  is  the  fact  which  is  signi- 
ficant that,  when  she  woke  up  and  made  en- 
quiries, she  was  immediately  threatened  by  the 
father  of  the  prisoner,  Degumber  Thakoor. 
Then  we  have  the  evidence  of  witnesses,  «bo 
depose  that  they  saw  the  three  prisoners  wiih 
Slicks  in  their  hands  close  to  the  thakoor* 
baree,  in  which  place,  im mediately  after,  ibcr 
found  the  deceased.  It  is  true  that  one  of 
the  witnesses  before  the  Magistrate  slated 
that  he  saw  three  men,  but  that  he  did  noi 
recognize  the ni.,  and  in  the  Sessions  Court  be 
mentioned  them  bv  name,  but  in  the  Session* 
Court,  on  being  asked  to  explain  this  discre- 
pancy, he  slated  that  he  was  confused  at  ibc 
time  his  examination  was  taken  before  ibe 
Magistrate,  and  also  that  he  was  sofferinf 
great  grief  at  ihe  death  of  his  brother ;  the  ««• 
ness  being  the  brother  of  the  deceased.  TncD 
we  have  the  important  feature  in  the  caa, 
the  statement  of  the  deceased.  This  state- 
ment,  under  Section  32,  Clause  i,  of  the  new 
FA'idonce  Act,  Act  I,  of  1872,  is  relevant, « Ae- 
ther the  person  who  made  the  statement  ^i» 
or  was  not,  at  the  time  when  it  was  maJe, 
under  expectation  of  death.  The  illustraiion 
to  that  Section,  viz.  (a),  appears  to  apply  ^ 
the  present  case  ;  the  question  is,  says  the 
illustration,  whether  A  was  murdered  by  B; 
the  statement  made  by  A  as  to  the  cause  of 
his  death  is  a  relevant  fact.  In  this  case, 
the  deceased  made  the  statement  which  be 
did,  not  only  before  his  neighbours,  butal^ 
1)eforethc  head  constable,  and  the  hcad-coo- 
stable  is,  no  doubt,  an  independent  witness.  « 
is  true  that  the  motive  assigned  by  the  deceas- 
ed is,  as  observed  by  the  Judge,  not  aliogeibcr 
an  adequate  one.  He  stales  thai,  on  iw 
night  of  the  occurrence,  he  saw  the  prisons? 
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versus 


Mahomed  Hossein,  talking  with  the  wife  of ;  The  Queen 

Degumber   Thakoor,   the   prisoner  No.    i  ; 
Ikat  he,   the   deceased,   remonstrated   with 

Mahomed    Hossein   on  the   impropriety  of ,       Doorjodhun  Shamonto,  alias  Deejobor. 
bis  talking  with   a  married    woman ;    and  ; 

Aat  upon  this  Mahomed  Hossein  and  the  two  ,.  VVhere  a  person  under  sentence  of  transportation  for 
if        ^  .  T^  i_      Ti_    1  J  t^  life  on  a  conviction  tor  murder  IS  found  ffuiity  of  murder 

Wber  prisoners,  Degumber  1  hakOOr  and  Joya     on  a  subsequent  and  different  charge,  the  only  sentence 

laloo,  set  upon  him  ;  Mahomed  Hossein  first     that  can  be  passed  on  him  according  to  Section  303, 

fcttempling  to  strangle  him  with  a  cloth,  and    Pf"*^  Jode,  is  that  of  death.    The  prisoner,  who  was 

S'        f      o         ,     ,     °.        ,.  rj^y  charged  with  having  committed  murder,  was  found  by 

ne  rest  severely  beatmg  him.  1  he  assessors  the  fury  who  tried  him  to  have  been  of  unsound  mind 
peem  to  think  that  it  is  probable  that  there     at  the  time  he  committed  the  offence.    The  Sessions 

)n»  an   intrigue  between  the  deceased  and    J"^^t'«J|5«ri'?ffJV^a^P°«"t^™»^ 

t«  -c        r   r^  1         r,M     1  'fL  •       case  to  the  High  Court  under  Section  263  of  the  Code 

Uie  wife  of  Degumber   1  hakoor.       I  here    is     of  Criminal  Procedure. 

BO  evidence   of  this  on   the   record,   and    on  Held  that,  in  a  case  of  this  kind,  the  High  Court  will 

Ibe  whole  we  must  say  that  the   motive   for  "^^  interfere  without  the  very  clearest  proo/  that  the 

T.                                      .11             i_i-   i_     1    '  Jury  were  mistaken,  and  that  the  interests  of  justice  im- 

tblS  murder  has  not  been  clearly  established,  perativcly  required  the  Court  to  take  action  under  the 

]t  has  been    said   in  the  course  of  the  argU-  extraordinary  powers  conferred  upon  it  by  Section  J63, 

^ent  that  the  witnesses   who    have    been  /-'^-/^'-^^i^r-f-^^^^^ 

CXammed    with    reference    to    the    statement     declined  to  interfere  with  the  verdict  of  acquittal,  which 

Siade  by  the  deceased  were,  during  the  days    'he  Jury  came  to. 

which  the  trial  lasted,  or  for  some  eight  da)S,  '  Glover^  J.-  This  case  has  been  referred 
•ith  the  head-constable,  and  that  they  have  to  the  High  Court  under  Section  263,  Code 
^posed  to  matters  connected  with  the  state-  of  Criminal  Procedure,  the  Additional  Ses- 
it&ent  made  by  ihe  deceased  under  the  influ-  ,  sions  Judge  disagreeing  with  the  verdict  of 
^ce  of  the  head-constable.  There  is  no  the  Jury,  which  found  the  prisoner  not  guilty 
i»vidence  whatever  of  this.  As  a  matter  of  of  the  offence  of  murder,  in  that,  '*  by  reason 
Iftourse,  the  head-constable  with  the  other  '*  of  momentary  unsoundness  of  mind,  he  was 
jllritnesses  in  the  case  would  be  sent  up  together  "incapable  of  knowing  the  nature  of  the 
ha  the  Sessions  Court,  and  they  would  remain  '*  act  he  committed,  or  that  he  was  doing 
l^bably  all  together  under  the  surveillance  "  what  was  wrong  or  contrary  to  law." 
il  the  Nazir  or  of  the  Court  Inspector.  Notice  was  served  on  the  prisoner,  but  no 
There  is  nothing  in  the  case  to  show  that  the  one  has  appeared  on  his  behalf, 
lead-constable  used  any  undue  influence  1  The  Sessions  Judge  considers  the  finding 
pver  these  witnesses.  The  evidence  of  the  of  the  Jury  opposed  to  the  medical  evidence 
Civil  Surgeon  as  to  the  injuries  inflicted  '  recorded  on  the  trial,  and  recommends  that 
p|>on  the  deceased  shows  that  these  injuries  the  verdict  of  the  Jury  should  be  set  aside. 
Jrcre  unusually  severe.  We  have  already  At  the  same  time,  he  does  not  think  that  the 
liated  the  extent  of  these  injuries,  and  on  case  is  one  in  which  a  capital  sentence  should 
{ttie  whole  case,  after  hearing  the  whole  of  .  be  passed. 

pile  evidence  and  the  argument  of  the  pleader,  The  prisoner  was,  at  the  time  of  trial, 
ire  »see  no  reason  whatever  for  interfering  already  under  sentence  of  transportation  for 
p  the  matter.  life  on  a  conviction  of  the  murder  of  a  child 

I  We,  therefore,  confirm  the  conviction  and  for  the  sake  of  his  ornaments,  so  that,  if  he 
bentence  passed  by  the  Sessions  Judge.  be  found  guilty  of  murder  m   the   present 

r  case,  the  only  sentence  that  could  be  passed, 

according  to  Section  303,  Penal  Code,  would 

The  15th  March  1873.  be  death. 

p        i.  The  circumstances  under  which  the  pre- 

rrestnt:  ^^^^  crime  was  committed   are   as   follow: 

IThc  Hon'blc  F,  B.  Kemp  and  F.  A.  Glover,  'I'^e  day  after  his  conviction  of  child-murder, 

Judges.  the  prisoner  made  a  sudden  attack  on  a  fellow- 

rnrder— Sentence— Jury— Sanity  of  accused—  convict  in  the  jail  work -yard,  and  killed  him, 

Medical  evidence— Act  XLV.  of  i860,  Section  whilst  asleep,  by  fracturiag  his  skull  with  a 

I  303- Act  X.  of  1872,  Section  263.  1^^^.^^  ^^^^^      jj^  ^as  tried,  and  found  guilty, 

iteferefice  to  the  High  Court,  under  Section    and  sentenced,  to  death;  but  the  High  Court 

267    Code  of  Criminal  Procedure,  by  the'  (Phear  and  Ainslie,  JJ.)  set  aside  the  con- 

'    Officiating  Additional  Sessions  Judge  ^/i  viction,  and  ordered  a  new  trial.  On  the  ground 

!.  the  24'Pergunnahs.  \  that  the  question  of  the  prisoner  s  st^te  of 

VoLXIX.  '  ^Q^* 
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mind,  at  the  time  of  trial,  had  not  been  left, 
as  it  ought  to  have  been,  to  the  Jury. 

The  prisoner  was  accordingly  re-tried,  and 
the  Jury  found  that  he  was  at  present  sane 
and  capable  of  making  his  defence ;  but  that 
he  was,  at  the  time  of  committing  the  crime, 
of  unsound  mind  as  above  stated. 

There  is  evidence  on  the  record  that  the 
prisoner  was  considered  for  some  time  past 
to  be  "pagul,"  or  out  of  his  mind;  but  the 
Sessions  Judge  has  disregarded  this  evidence 
on  the  strength  of  the  medical  testimony 
which  he  considers  as  proving  the  contrary. 

In  a  case  like  this,  where  a  man's  life  is  at 
stake,  and  where  tiie  question  for  decision  is 
one  on  which  all  unprofessional  opinion  is 
likely  to  be  equally  good,  we  should  be  most 
unwilling  to  interfere  with  the  unanimous 
finding  of  a  Jury  of  educated  men  come  lo 
on  the  evidence  before  them  without  the  very 
clearest  proof  that  they  were  mistaken,  and 
that  the  interests  of  justice  imperatively  re- 
quired this  Court  to  take  action  under  the 
extraordinary  powers  conferred  upon  it  by 
Section  263,  Code  of  Criminal  Procedure. 

The  medical  evidence,  on  which  the  Ses- 
sions Judge  rehes,  is  to  the  following  pur- 
port : — 

Dr.  Lynch,  the  Jail  Superintendent,  on  the 
i7lh  February  1873,  deposes  that  he  consi- 
ders the  prisoner  "  free  from  any  intellectual 
"insanity,"  that  he  *'knew  the  nature  of  the 
*'act  he  committed,"  and  that  he  was  capable 
"  of  distinguishing  between  right  and  wrong." 
He  adds:  "  I  think  the  accused  is  sane,  but 
"  not  perhaps  on  the  same  level  in  point  of 
"intellect  with  other  people  of  his  class 
"  from  congenital  causes.  I  should  not  say 
"  that  his  intellect  is  weak.  He  is  perhaps 
'*a  little  shifty  and  unsettled." 

But  on  the  23id  of  November  1872,  when 
the  first  trial  was  held,  Dr.  Lynch  said,  with 
reference  Lo  this  prisoner,  •' J  think  that  he 
'•  is  more  imbecile  than  sane.  1  do  not  think 
**he  is  as  sensible  as  natives  of  that  class 
"  usually  are,  but  I  consider  that  his  defects 
"  are  more  moral  than  intellectual."  In  another 
place  he  says:  ''His  manner,  when  he  first 
**came  into  the  jail,  was  strange;"  and 
again :  "  His  manner,  when  he  first  came  to 
"jail,  was  silly.  He  talked  of  the  crime 
"  with  perfect  unconcern,  and  that  has  con- 
"  tinued." 

No  doubt,  Dr.  Lynch  also  expressed  an 
opinion  that  he  believed  the  prisoner  to  have 
known  the  nature  of  the  act  he  was  commit- 
ting, and  that  he  was  doing  wrong.  He, 
Dr.  Lynch,  also  thought  that  there  was  not 
that  amount  of  disease '  in   the    prisoner's 


mind  which  would  prevent  his  reflecting  or 
estimating  the  consequences  of  his  acts. 

The  impression  left  on  onr  minds  by  tkis 
evidence  is  that  the  prisoner  was,  in  Dr. 
Lynch's  opinion,  to  some  extent  diseased  In 
mind  at  the  time  he  commilted  the  mmvi^, 
but  not  sufficiently  so  to  prevent  his  knowing 
right  from  wrong.  The  distinction  is  <»e , 
very  difficult  to  draw,  and  might,  in  many 
cases,  entail  very  hazardous  conseqacnces. 
The  distance  between  mental  disease  that 
incapacitates  a  man  from  knowing  right 
from  wrong,  and  mental  disease  that  sdll 
leaves  him  in  possession  of  that  faculty,  is 
one  not  easy  to  be  measured,  and  the  qacs- ' 
tion  whether  the  prisoner  belongs  to  one 
or  the  other  category  is  one  thai  a  Court 
of  reference,  dealing  only  with  the  record, 
not  having  the  medical  witnesses  before 
it  for  examination,  might  well  object  to 
decide. 

Dr.  Ca}  ley,  whose  deposition  before  the 
committing  oHicer  was  put  in  evidence,  he 
having  in  the  interim  left  Calcutta  for  Cuiiack, 
says :  "  1  believe  that  he  (the  prisoner)  knot's 
•uhe  difference  between  right  and  wrcwg, 
"  but  that  the  moral  qualities  are  deficient  in 
"him,  and  that  his  powers  of  sclf-contid 
"  are  below  the  average ; "  and  again  :  "  I  do 
"  not  consider  him  positively  insane,  but  of 
"  a  morbid  mind."  Dr.  Cayley  thought  that 
the  Incoherency  in  the  prisoners  mamier 
was  to  a  great  extent  assumed,  but  he  ad^ 
mitted  that  "  he  had  alwavs  talked  in  a  child- 
"  ish  way." 

After  giving  full  consideration   to   the« 
opinions,  which  being  those  of  professiood 
witnesses  are  entitled  to  respect,  we  think  thi  ^ 
they  are   not  of  such  a  direct  or   decided 
character  as  would  justify  us  in  saying  thtt. 
the   prisoner  was   undoubtedly  sane  at  tte' 
lime  of  committing  the  murder  with  whidi 
he   is   now   charged,  and  nothing  short  cl; 
such  a  conviction  on  our  part  would  warratiti 
oiir  interference  with  the  verdict  of  acquitul 
come  to  by  the  Jury. 

Accordingly,  wc  must  decline  to  interfere 
in  this  case,  and  we  direct  that  the  record  be 
returned  to  the  Additional  Sessions  Judge. 

With  regard  to  the  concluding  paragraph  of 
the  Additional  Sessions  Judge's  order  of 
reference,  we  observe  that,  by  Section  430, 
Code  of  Criminal  Procedure,  the  Court  of 
Session  is  to  communicate  the  fact  of  the 
acquittal,  and  the  circumstances  under  whidi 
the  order  was  passed,  to  the  Local  Govern- 
ment. 

As  to  the  former  sentence  of  transpoit- 
ation  for  life  for  child-murder,  we  observe 
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tfiat  the  prisoner,  when  he  committed  that 
murder,  was  held  to  have  been  sane,  and  that  > 
BO  appeal  was  preferred  against  the  sentence. 
The  prisoner  is  admittedly  sane  now,  and 
H  is  not  suggested  that  he  is  of  such  a  dan- 
ous   character   as   to   render  his  special , 
sntion  necessary.     We  do  not,  however,  ' 
sider  ourselves  bound  to  give  any  opinion  \ 
this  part  of  the  case.  ' 


The  iQlh  March  1873.  ! 

•j 
Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  CAie/. 
yusiice,  and   the   Hon'ble   £.   G.   Birch,  , 
;   Judge,  j 

ireach  of  the  peace  —Lawful  act— Act  XXV.  of 
x86i,  Section  282. 

(Miscellaneous  Case.) 

Kashi  Chunder  Dass,  Peliiioner, 

versus 
Harkishore  Dass,  Opposite  Party.  1 


r 


true  that  Section  282  of  Act  XXV.  of  1861 
invests  magisterial  officers  with  large  powers 
of  interference  in  any  matter  where  a  breach 
of  the  peace  is  considered  by  them  likely  to 
occur,  but  great  discretion  is  required  in  the 
exercise  of  those  powers. 

The  effect  of  the  Deputy  Magistrate's 
order  is  to  prevent  Kashi  Chunder  from 
building  this  wall  at  all ;  for  if,  after  the 
termination  of  the  year,  Kashi  Chunder 
attempts  to  raise  the  wall,  his  neighbour  will 
re-prevent  his  so  doing  as  an  act  that  may 
probably  occasion  a  breach  of  the  peace,  and 
will  obtain  a  fresh  order  for  security.  To 
avoid  such  a  consequence  as  this,  we  must 
construe  the  words  *'or  to  do  any  act  that 
may  probably  occasion  a  breach  of  the  peace  " 
as  meaning  a  wrongful  act,  and  not  one  which 
the  person  may  lawfully  do.  It  was  not 
intended  that  a  person  should  be  prevented 
by  a  Magistrate  from  exercising  his  rights 
of  property,  because  another  person  would 
be  likely  to  commit  a  breach  of  the  peace  if 
he  did  so.  We  think  that  the  order  of  the 
Deputy  Magistrate  should  be  quashed,  and 
the  bond  be  cancelled. 


xBahocs  Chunder  Madhub  Ghost  and  Rash 
|:  Behary  Ghose  for  the  Petitioner. 

1 

,'  Bahoos  Doorga  Mohun  Doss  and  Nullit 
Chunder  Sen  for  the  Opposite  Party. 

'  The  words  "or  to  do' any  act  that  may  probably 
iwcasion  a  breach  of  the  peace  "  in  Section  2S2,  Act 
iJCXV.  of  1S61,  were  construed  to  mean  a  wrong'ful  act, 
^mA  not  one  which  the  person  may  lawfully  do.  It  was 
'  intended  that  a^  person  should  be  prevented  by  a 
_jistra^e  from  exercising  his  right  of  property,  be- 
ttse  another  person  would  be  likely  to  commit  a  breach 
the  peace,  if  he  did  so. 

Couch^  C.  J, — The  petitioner,  Kashi 
ander  Dass,  has  been  required  to  enter 
o  a  bond  in  the  sum  of  Rs.  500  to  keep 
le  peace  for  the  period  of  one  year  at  the 
tance  of  Hurkishore  Dass.  It  appears 
^at  the  premises  of  the  two  adjoin.  Kashi 
under  wishes  to  build  a  side-wall  of  a 
ilding  upon  his  own  ground,  and  Hur- 
ishore  objects  to  his  so  doing,  because  he 
ticipates  that  the  dripping  from  the  roof 
the  building,  when  completed,  will  fall  on 
thatch  of  his  house.  It  is  not  alleged 
jat  Kashi  Chunder  is  encroaching  on  Hur- 
;ishore's  land.  The  Deputy  Magistrate  ap- 
to  think  that  the  raising  of  the  wall  by 
shi  Chunder  may  occasion  a  breach  of  the 
,ce ;  but  if  such  a  breach  of  the  peace 
re  probable,  Hurkishore  would  be  the 
,.rty  to  blajne  and  the  wrong-doer,  as  he  is 
^tiot  authorized  to  interfere  with  Kashi  Chun- 
3|eT*8  Uwful  use  of  his  own  property.    It  is 


The  20th  March  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Theft— Fish— Navigable  river— Act  XL V.  of 
i860,  Section  378. 

Reference  to  the  High  Court,  under  Section  4J4 
of  the  Code  of  Criminal  Procedure,  by  the 
Officiating  Sessions  Judge  of  Xudded. 

Hurimoti  Moddock 
versus 
Deno  Nath  Malo  and  others. 

The  taking  fish  in  that  portion  of  a  navigable  river 
over  which  a  right  of  julkur  exists  in  another  person 
does  not  fall  within  Section  378,  Penal  Code. 

Order  passed  by  the  Joint  Magistrate. 

I  BELIEVE  that  the  subject-matter  of  this  peti- 
tion is  true,  but  in  the  absence  of  any  fishery- 
law  do  not  see  how  the  accused  are  punish- 
able. The  fish  taken  cannot  be  said  to  have 
been  in  any  one's  possession,  and  so  cannot 
have  been  the  subject  of  theft;  criminal 
trespass  has  not  been  committed,  for  the  river 
is  public.  I  am  obliged  to  reject  the  com- 
plaint. 

Further  remarks  by  the  Joint  Magistrate. 
— I  bs^ve  no  further  remarks  to  make  than  are 
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contained  in  my  order  rejecting  the  com- 
plaint. 

It  is  to  be  noted  that  the  fishery  is  in  a 
navigable  river  of  running  water,  which  is 
open  to  the  public.  I  do  not  see  that  the 
recognition  of  the  fishery  or  of  fisherj'-rights 
generally  by  GDvernment  affects  the  ques- 
tion. I  should  have  dismissed  the  complaint, 
if  preferred  at  the  instance  of  Government 
also. 

An  analogous  complaint  in  England  is  cog- 
nizable only  under  special  game  or  fishery- 
laws,  not  under  common  law. 

Remarks  by  the  Sessions  Judge.— \ 
am  of  opinion  that  the  Joint  Magistrate's 
order  in  this  case  is  not  correct,  and  should 
be  set  aside.  I  do  not  allude  to  the  merits 
of  the  case,  for  it  has  not  been  gone  into, 
but  julkur-rights  are  rights  recognized  by 
Government ;  and  indeed  the  julkur  regard- 
ing which  this  case  arose  is  one  of  those  the 
right  to  which  Government  has  lately  relin- 
quished to  its  proprietor.  As  it  appears 
to  me  that  the  theft  of  fish  might  well  occur 
in  such  julkur,  I  would  recommend  that  the 

ioint  Magistrate's  order  be  set  aside,  and  that 
e  be  directed  to  try  the  case  on  its  merits*. 

Judgment  of  the  High  Court. 

Pontifex,  J.— We  are  of  opinion  that  the 
taking  fish  in  that  portion  of  a  navigable 
river  over  which  a  right  of  julkur  exists  in 
another  person  does  not  fall  within  Section 
378,  inasmuch  as  the  fish  in  such  a  river 
cannot  be  said  to  be  in  the  possession  of  the 
proprietor  of  the  julkur-right.  The  decision 
of  the  Magistrate  will,  therefore,  be  upheld. 


a  competent  witness  against  an  accused  per- 
son, and  a  conviction  would  not  be  illegal, 
merely  because  it  proceeds  upon  ihe  uncor- 
roborated testimony  of  an  accomplice. 

It  is  true  that,  under  Illustration  (h)  to 
Section  1 14  of  the  same  Act,  the  Court  mij 

I  presume  "that  an  accomplice  is  unworthy  (if 
credit  unless  he  is  corroborated  in  material 

I  particulars ;"  but  in  this  case  I  am  of  opinkm 

I  that  there  is  corroboration  in  material  par- 
ticulars ;  and,  after  reading  the  whole  of  ihe 

.evidence  both  before  the  Sessions  Judge  anil 
the  Deputy  Magistrate.  1  have  no  douhi  of 
the  prisoner's  guih.     I  reject  the  appeal. 


The  22nd  March  1873. 

Present  : 

The  Ilon'ble  F.  B.  Kemp,  Judge. 

Accomplice— Evidence— Act  I.  of  1872,  Section 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore,  on  a 
charge  of  committing  theft. 

The  Queen 

versus 

Koa  and  others,  Appellants. 

Under  Section  133  of  the  Evidence  Act,  I.  of  187^  a 
conviction  is  not  illegal,  merely  because  it  proceeds  upon 
the  uncorroborated  testimony  of  an  accomplice. 

The  appeal  is  rejected.  Under  Section  133 
of  the  new  Evidence  Act,  an  accomplice  is 


The  28th  March  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gtover, 

Judges. 

Breach  of  the  peace— Recog^nizaaccs. 

(Miscellaneous  Case.) 

Zearuddin  Howladar,  Petitioner, 

Baboo  Doorga  Mohun  Doss  for  the 
Petitioner. 

A  person  was  bound  down  under  recoffntzanrrs  to 
keep  the  peace  towards  all  Her  Nfajesty^s  subjects  i^xx 
period  of  one  year.  5>ome  time  afterwards,  he  wiongfuBj 
confined  and  extorted  a  sum  of  money  from  ttK) 
ryots,  who  were  supposed  to  have  committe<)  theft  obU< 
lands,  he  being  for  such  offence  fined,  and  hts  rrcogiD> 
zanccs  forfeited. 

Held  that  the  matter  ought  to  have  ended  with  tbe 
fine.  For,  the  ryots  not  having  offered  any  rpsisUacr. 
no  breach  of  the  peace  took  place,  and  the  amount  €l 
the  recognizances  could  not  t)e  taken. 

Glover,  J. — We  think  that  this  order  of 
the  Deputy  Magistrate  must  be  set  aside. 
We  consider,  moreover,  that  the  Judge  him- 
self might  very  properly  have  referred  tbis 
!  case  for  the  orders  of  this  Court.  The  pcti- 
I  tioner  had  been  bound  down  under  recogni- 
zances* in  the  sum  of  Rs.  1,000  to  keep 
the  peace  towards  all  Her  Majesty's  sabjecs 
for  the  period  of  one  year.  Soraeiime.aifter- 
wards,  he  is  shown  to  have  wrongfully  coo- 
fined  two  men,  who  were  supposed  to  ha« 
stolen  some  Hooglah  leaves  from  his  char, 
and  after  thus  confining  them  to  have  extort- 
ed Rs.  9  from  them  as  a  sort,  of  fine  for  tak- 
ing away  these  leaves.  He  was  convicted  m 
1  that  case  and  fined  Rs.  50,  and  the  matter 
should  have  ended  there.  How  the  fact  of 
his  having  confined  these  two  men  and  ex- 
torted from  them  Rs.  9  could  kad  to  an? 
likelihood  of  a  breach  of  the  peace,  the  Magis- 
trate does  not  say.     The  Judge  seems  to 
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think  that,  although  the  two  men  took  their 
arrest  quietly,  still  they  might  have  resisted, 
and  this  might  have  led  to  a  breach  of  the 
peace.  It  does  not  seem  at  all  probable  that 
two  poor  ryots,  en  being  arrested  by  a 
man  in  the  position  of  the  petitioner, 
would  be  likelv  to  do  anything  that  would 
lead    to  a   breach   of   the   peace,   but   any- 

.  how  there  is  the  fact  that  no  breach  of 
the  peace,  nor  any  attempt  at  it,  did  take 
place,   and    under   such   circumstances   the 

•'  amount  of  the  recognizances  could  not,  with 
any  show  of  justice,  be  taken  from  the  peti- 
tioner. The  order  of  the  Deputy  Magis- 
trate must  be  reversed.  The  money,  if  re- 
ceived from  the  petitioner,  will  be  returned 
to  him,  and  he  will  remain  in  the  same  posi- 
tion as  he  was  before,  namely,  under  recogni- 
zances of  Rs.  1 ,000  to  keep  the  peace  for 
one  year. 


*  

The  22nd  March  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Procedure — Preliminary  enquiry  by  the  Magis- 
trate in  cases  triable  by  the  Cfourt  of  Session 
— Discharge  of  accused — Sections  202,  207, 
and  225,  Code  of  Criminal  Procedure  (Act 
XXV.  of  1861). 

(Miscellaneous  Criminal  Case  No.  9  of  1873.) 

Rajah  Nilmonee  Singh  Deo  Bahadoor, 

Petitioner  y 

versus 

Ooma  Churn  Roy  and  another,  Opposite  Party. 

The  Advocate-General  and  Mr.  R,  T.  Allan 
and  Baboo  Opendro  Chunder  Rose  for 
the  Petitioner. 

Mr,    W.   Jackson  and    Baboo    Sham    Lall 
Muter  for  the  Opposite  Parly. 

Baboo  Juggodanund  Mookerjee  for  the 
Government. 

Where  a  Deputy  Commissioner  held  a  proceeding  in 
which  the  accused  was  charged  with  forgrery  and  using 
a  forged  document,  and  after  calling  on  the  accused 
during  the  enquiry  to  make  a  statement,  but  without 
cabling  on  him  to  make  any  further  defence,  and  after 
hearing  the  whole  evidence  both  for  the  prosecution  and 
for  the  defence,  discharged  and  acquitted  the  accused  : 

Held  that  there  had  been  no  trial,  but  that  this  was  a 
proceeding  under  Chapter  Xll.  of  Act  XXV.  of  1S61 ; 
that,  under  Section  202  of  that  Act,  the  Magistrate  had 
cfiscretion  to  examine  the  accused,  and  under  Section 
•07  to  examine  witnesses  on  behalf  of  the  accused,  and 
lioder  Section  225,  the  Magistrate,  when  finding  there 
was  no  sufficient  ground  for  committing  the  accused  to  the 
Sessions,  was  competent  to  discharge  and  acquit  him. 


Kempy  y. — Ox  tlie  14th  of  January  last, 
Justices  Phear  and  Ainslie  sent  for  the 
record  of  this  case,  after  giving  notice  to  the 
defendants,  to  the  (jovemment  pleader,  and 
to  the  Deputy  Commissioner.  It  appears 
that  a  petition  was  presented  by  the  pleader 
for  Rajah  Nilmonee  Singh  Deo  Bahadoor  to 
the  effect  that  the  Deputy  Commissioner,^ 
Colonel  Rowlatt,  who  held  the  preliminary 
enquiry  in  this  case,  had  no  jurisdiction  to  try 
an  offence  under  Sections  465,  471,  and  409 
of  the  Indian  Penal  Code  without  the  aid  of 
assessors ;  2nd,  thaithe  Deputy  Commissioner, 
having  held  a  preliminary  enquiry  on  a 
charge  of  forgery,  and  also  of  having  used  a 
forged  document,  knowing  .the  same  to  be 
forged,  which  offences  are  exclusively  triable 
in  the  Sessions  Court,  had  no  jurisdiction  to 
try  and  determine  the  case,  and  acquit  the 
accused  Rughoomonee  Odhicarry  ;  3rd,  that, 
as  the  Deputy  Commissioner  admits  that 
there  is  strong  evidence  against  Rughoo- 
monee, he  was  bound  to  commit  him  to  the 
Sessions  for  trial :  4th,  that  the  contradictory 
statements  of  Rughoomonee,  with  reference 
to  the  disposal  of  the  sum  of  Rs.  507-6, 
which  forms  the  subject  of  the  charge, 
had  not  been  noticed  by  the  Deputy 
Commissioner.  These  four  grounds  refer  to 
Rughoomonee.  The  5th  ground  refers  to 
Ooma  Churn  Roy  alone,  and  is  to  this  effect, 
that  the  Deputy  Commissioner  was  wrong  in 
discharging  Ooma  Churn  Roy  under  Section 
225  of  the  Criminal  Procedure  Code,  instead 
of  committing  him  to  the  Sessions  Court  for 
trial,  inasmuch  as  there  was  sufficient  legal 
evidence,  both  oral  and  documentary,  to 
establish  a  primd  facie  case  against  him. 
There  is  a  6th  ground,  to  the  effect  that  the 
Deputy  Commissioner  was  wrong  in  holding 
that  offences  which  come  under  Sections  465, 
471,  and  409,  could  not  be  prosecuted  by  an 
agent;  but  this  point  was  given  up  in  the 
Court  below,  as  the  accused  slated  that  he 
did  not  wish  to  rely  for  his  defence  upon  any 
such  technical  grounds,  and  the  Deputy  Com- 
missioner proceeded  to  make  the  enquiry, 
although  he  was  of  opinion  that  the  prosecu- 
tion in  this  case  ought  to  have  been  on  the 
part  and  in  the  name  of  the  Rajah. 

We  now  come  to  the  case  itself.  The  case 
was  instituted  by  one  Koylash  Chunder  Bose, 
who  slates  that  he  is  a  clerk  of  Mr.  Michael 
Dult.  How  this  Koylash  Chunder  Bose  is 
connected  with  the  Rajah,  we  fail  to  see. 
However,  it  may  be  that,  Mr.  Michael  Dutt 
being  the  law-agent  of  the  Rajah,  this  Koy- 
lash Chunder  Bose  may  be,  as  he  states,  a 
clerk  in  the  employ  of  Mr.  Michael  Dutt. 
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The  charge  was  made  on  the  24.th  of  June 
1872  againsl  Rughoomonee  alone  for  the 
criminal  misappropriation  of  Rs.  507-6.  It  is 
stated  in  the  first  deposition  of  Koylash  Chun- 
der  Bose  that  Rughoomonee  was  the  general 
mookhtar  of  the  Rajah,  and  in  that  capacity 
applied  for  and  obtained  from  the  Collector- 
ate  a  sum  of  Rs.  507-6,  which  was  standing 
in  deposit  in  the  name  of  the  Rajah,  and 
appropriated  it  to  his  own  use.  Koylash 
Chunder  Bose  goes  on  to  say  that  the  money 
was  not  paid  to  the  Rajah,  because  it  did  not 
appear  in  the  accounts  rendered  by  Rughoo- 
monee to  the  Rajah  lhat»any  such  sum  had 
been  entered  as  paid  to  the  Rajah.  On  the 
same  day,  Rughoomonee  was  examined ;  he 
was  not  put  on  his  defence,  but  he  was  simply 
examined.  Under  Section  202  of  the  old 
Code  of  Procedure,  which  governs  this  case, 
the  Magistrate  has  discretion,  from  time  to 
time,  during  the  course  of  the  enquiry,  to 
examine  the  accused  person.  On  the  24th 
of  June,  therefore,  on  the  complaint  of  Koy- 
lash Chunder  Bose  being  made,  Ru -^hoomonee 
was  examined,  and  he  candidly  admitted  the 
receipt  of  the  Rs.  507-6,  and  further  says 
that  he  had  spent  a  small  portion  of  the 
money,  namely,  Rs.  7-6,  in  miscellaneous 
charges  connected  with  the  Rajah's  busi- 
ness, and  that  he  remitted  the  balance  of 
Rs.  500  to  the  Rajah,  and  got  a  receipt 
in  the  shape  of  a  sunnud,  which  he  filed 
in  Court ;  he  further  stated  that,  if  the  late 
dewan  of  the  Rajah,  who  was  in  the  employ 
of  the  Rajah  at  the  time  the  sunnud  was 
granted  to  him,  was  examined  at  once, 
he  would  suppoit  his  statement.  Upon  this, 
the  Court  sent  for  the  late  dewan  of  the 
Rajah,  the  witness  Heera  Chand  Banerjee, 
who  was  examined  on  the  same  dav,  namelv, 
on  the  24th  of  June,  and  he  entirely  sup- 
ported the  defendant's  statements.  Subse- 
quently, on  the  23rd  of  July  1872,  •Koylash 
Chunder  Bose  makes  another  statement,  and 
in  this  he  charges,  not  only  Rughoomonee, 
but  also  Ooma  Churn  Roy,  who  appears 
for  the  first  lime  on  the  stage,  with  offences 
under  Sections  119,  401),  201,  204,  465, 
471,  109,  166,  167,  406,  407,  417,  and 
418  of  the  Indian  Penal  Co(lo,  or  under 
thirteen  different  Sections.  Now,  we  may 
observe,  amongst  these  Sections  there  is  one, 
namely,  Section  407,  which  is  entirely  in- 
applicable 10  the  case;  that  Section  refers  to 
cases  of  criminal  breach  of  trust  by  carriers, 
warehouse- keepers,  and  the  like  ;  and  it  can- 
not be  said  that  the  alleged  acts  of  the  ac- 
cused could  possibly  come  under  that  Section. 

We   mention   this  to   show   that   Koylash 


I  Chunder  Bose  a)>pears  to  have  ransacked  the 
Penal  Code  for  Sections  under  which  he 
could  possibly  bring  a  charge  against  the 
accused.  Upon  this  second  charge  being 
made,  a  number  of  witnesses  were  examined 
for  the  prosecution  on  various  dates,  namely, 
on  the  2nd,  22nd,  23rd,  and  25th  of  Juir, 
and  19th  and  2oih  of  August,  and  loth  Sep- 
tember. (>n  the  whole,  we  find  that  t' 
witnesse.^  were  examined  for  the  proseco- 
tion.  On  the  nth  of  September,  or  the 
day  after  the  evidence  for  the  prosecution 
had  closed,  the  Deputy  Commissioner  held 
a  proceeding  in  which  he  states  that  he  U 
clearly  and  decidedly  of  opinion  that  nothing 
whatever  had  been  proved  against  Ooma 
Churn  Roy,  that  the  evidence  for  the  prose^ 
cuiion  altogether  failed  to  connect  him  with 
the  misappropriation  of  the  money,  if  such 
ever  took  place,  and  therefore,  under  Section 
225,  the  Deputy  Commissioner  discharged 
Ooma  Churn.  With  reference  to  the  accused 
Rughoomonee,  the  Deputy  Commissioner  ob- 
serves that  he  thinks  that  a  ''' primd-facit^' 
case  has  been  made  out  to  put  him  on  his 
defence  on  a  charge  of  misappropriation,  and 
also  of  having  uttered  a  false  sunnud  pur- 
porting to  contain  a  receipt  for  the  money. 
On  the  I  ith  of  September,  the  same  day  on 
which  this  proceeding  was  held,  a  charge  was 
drawn  up  against  Rughoomonee,  not  under 
any  Section  referring  to  the  offence  of  ntteriag 
a  forged  document,  but  simply  under  SectiiMi 
403,  although  that  Section  was  not  one  of  the 
Sections  under  which  Koylash  Chunder  Bose 
had  brought  the  original  or  the  supplemental 
charge,  and  Rughoomonee  was  called  upon  to 
answer  a  charge  \mder  Section  403.  The 
witnesses  for  the  defence  were  examined  on 
the  22nd  and  25th  of  September,  and  isi 
of  October;  and  on  the  ist  of  October, 
without  calling  upon  Rughoomonee  for  any 
further  defence,  the  Deputy  Commissioner 
held  a  proceeding  which  is  headed,  Koylash 
Chunder  Bose  vs,  Rughoomonee,  and  the 
same  charges,  strange  to  say,  which  are  made 
in  the  second  statement  of  Koylash,  are  insert- 

*ed  in  this  proceeding,  although  a  formal  charge 
under  Section  403  had  alone  been  made. 
The  Deputy  Commissioner,  after  carefully 
going  through  the  whole  of  the  evidence, 
comes  to  the  conclusion  that  the  money,  al- 
though received,  which  was  admitted  by 
Rughoomonee,  from  the  CoUectorate,  was 
paid  to  the  Rajah,  and  that  the  sunnud, 
in  support  of  the  plea  of  payment  which 
had  been  produced  by  Rughoomonee,  at 
the  earliest  stage  of  the  case,  vas  not  a 
forgery.    Hej  therefore,  acquitted  and  dts* 
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charged  Rughoomonee.  This  Court  has 
now  been  asked  to  hold  that  the  Deputy 
Commissioner  had  no  jurisdiction  in  this 
matter,  inasmuch  as  the  offence  of  uttering 
Z  forged  document  was  an  offence  not  triable 
by  him,  or,  if  triable  by  him,  one  which 
ought  to  have  been  tried  by  the  aid  of  assess- 
ors. We  are  of  opinion  that  there  has  been 
no  trial  in  this  case.  The  proceedings  of  the 
Deputy  Commissioner  were  proceedings  under 
Chapter  XII.  of  the  old  Procedure  Code, 
that  is  to  say,  proceedings  preliminary  to 
committing,  or  not  committing,  the  accused 
to  the  Sessions.  If  this  had  been  a  trial  by 
the  Deputy  Commissioner,  then  Rughoomonee 
Would  have  been  put  upon  his  defence,  which 
jwas  never  done  during  the  whole  course  of 
the  proceedings.  All  that  was  done,  as 
already  observed,  was  to  call  upon  Rughoo- 
monee, which  the  Court  had  discretion  10  do 
from  time  to  time,  to  make  a  statement.  'J'he 
Court  below,  the  Deputy  Commissioner, 
having  heard  the  whole  of  the  evidence,  both 
for  the  prosecution  and  for  the  defence, 
without  calling  upon  Rughoomonee  to  put 
in  any  further  defence,  discharged  and 
acquiiled  him.  Under  Section  207  of  the 
old  Procedure  Code,  the  Magistrate  had 
discretion  to  examine  witnesses  offered  on 
behalf  of  the  accused,  and  under  Section 
tzi  of  the  same  Code,  the  Magistrate,  when 
finding  there  was  no  sufficient  ground  to 
commit  the  accused  to  the  Sessions,  was 
'competent  to  discharge  and  acquit.  We, 
therefore,  think  that  we  ought  not  to  inter- 
fere in  the  case  of  Rughoomonee,  although 
we  think  that  Mr.  Paul,  who  appears  for  the 
private  prosecutor,  the  Rajah  of  Pacheie, 
Was  entitled,  inasmuch  as  two  learned 
Jadges  of  this  Court  had  sent  for  the  record, 
to  be  heard  in  the  matter  of  Rughoomonee: 

A  great  deal  has  been  made  in  this  case, 

although  we  are  not  in  any  way  trying  the 

case  on  its  merits,  that  the  name  used  in  the 

receipt  is  that  of  one  Radhica  Pershad  Singh, 

and  not  of  the  Rajah,  but  in  this  matter  we 

may  observe  that,  although  there  is  the  fact 

that  this  name  is  mentioned,  and   not   the 

name  of  the  Rajah,  who  was  entitled  to  the 

l&oney    in    deposit    in    the    Collectorate,    it 

;  appears  that  the  receipt  was  given  "  marfut" 

or  "through"  Rughoomonee,  and  therefore, 

whether  the  name  of  Radhica  Pershad  Singh 

I  was  a  mistake  or  not,  and  the  Deputy  Com- 

'  tnissioner  finds  it  was  a  mistake,  there  was 

evidently  no  attempt  on  the  part  of  Rughoo- 

J&onee  to  conceal  his  part  in  the  transaction. 

With  reference  to  the  second  accused,  Ooma 
Churn   Roy,   this   party   was  charged   only 


under  Section  403,  which  refers  to  an  offence 
triable  by  the  Deputy  Commissioner.  The 
Deputy  Commissioner,  as  already  stated, 
after  hearing  the  evidence  for  the  prosecu- 
tion, discharged  Ooma  Churn  under  Section 
225  of  the  old  Code,  on  the  nth  of 
September. 

We  are  of  opinion  that,  in  the  matter  of 
Ooma  Churn  Roy,  -Mr.  Paul  is  not  entitled  to 
be  heard  by  this  Court.  Under  the  provi- 
sions of  Section  297,  although  this  Court  has 
the  power  to  order  an  accused  person,  who 
has  been  improperly  discharged,  to  be  tried, 
or  committed  for  trial,  we  do  not  think  that 
this  is  a  case  in  which  we  ought  to  exercise 
the  })Owers  of  revision  vested  in  us  by  that 
Section ;  nor  do  we  think,  looking  to  the 
conduct  of  the  prosecution  and  to  the  whole 
case,  that  this  is  a  case  in  which  a  private 
prosecutor  has  any  right  to  be  heard  in  this 
Court.  We,  therefore,  decline  to  hear  any- 
thing on  behalf  of  the  private  prosecution 
against  the  discharge  of  Ooma  Churn  Roy. 

The  1st  April  1873. 

Present : 

The  Ilonble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Evidence — Confession  to  a  police-offic^er — Sec- 
tion 27,  Act  I.  of  1872. 

Committed  hy  the  Deputy  Magistrate,  and 
tried  1>y  the  Sessions  Judge  of  Afymen- 
singhy  on  a  charge  0/ committing  murder, 

.  The  Queen 

versus 

Pagaree  Shaha,  Appellant, 

Mr.  M.  Ghose  and  Baboos  Doorga  Mohun 
])asSy  Nut  lit  Chunder  Sein,  and  Hari 
Mohun  Chukravarti  for  Appellant. 

The  accust'd  made  a  confession  to  a  Police  Inspector, 
part  of  which  related  to  the  concealment  of  certain 
jewels,  and,  in  consequence  of  the  information  so  re- 
ceived, the  jewels  were  discovered. 

Held  that,  under  Section  27  of  the  Kvidence  Act,  that 
part  of  the  accused's  confession  which  described  his  as- 
sault on  the  deceased,  and  her  consequent  death,  and  the 
way  in  which  he  became  possessed  of  the  jewels,  related 
distinctly  to  the  fact  of  the  discovery  of  the  ornaments, 
and  might  be  proved  against  the  accused. 

Glover,  J, -A  think  that  we  ought  to 
affirm  this  conviction. 

It  has  been  contended  by  ]\Ir.  Ghose,  on 
behalf  of  the  prisoner,  that  the  Sessions 
Judge  improperly  admitted  against  the  pri- 
soner evidence  of  a  confession  made  by  him 
to  the  Police  Sub-Inspector ;  that  the  rest  of 
the  evidence  against  the  accused  is  not  abso- 
lutely inconsistent  with  his  defence  before 
the   committing   Magistrate ;   that   there   is 
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proved   enmity   between    the    prisoner    and  branch  of  a  tree,  as  suggested  by  Mr.  GIkbc 

Nikaree  Sheikh,  the  deceased  woman's  hus-  there  would,  of  course,  have  been  marks  d 

band ;  and  that  the  medical  evidence  shows  the  rope  round  her  neck,  and  other  agu 

that  the  injuries  found  on  the  corpse  might  which  could  not  have  been  mistaken, 

have  been  caused  by  a  fall.  It*  is    proved    that   there   was   ill-fcclmg  ; 

First,  as  to  the  prisoner's  confession  before  between  the  prisoner  and  both  the  deceased  I 

the  Police  Inspector,  Section  27  of  the  Evi-  and  her  husband,  but  this  cuUj  both  ways;il 

dence  Act,  which  re  enacts  in  almost  similar  is  proved  that,  on  the  day  in  question,  the 

words  Section  150  of  Acts  XXV.  of   1861  deceased  went  to  the  prisoner's  house  for  tbe 

and  Vlll.  of  1S69  (the  old  Codes  of  Crimi-  purpose    of    buying  a    Pooar   uee ;  it  waa  ! 

nal  Procedure),  says  that,  "  when  any  fact  is  admitted  by  the  prisoner  before  the  Deputr  ! 

*'  deposed  to  as  discovered  in  consequence  of  Magi:jtrate,'and  proved  by  his  uife.  that  fae 

"  information  received  from  a  person  accused  accompanied   the  deceased  to  some  jungk, 

*'  of  any  offence  in  the  custody  of  a  police-  near  his  house,  for  the  purpose  of  showing 

"oliicer,  so  much  of  such  information  as  re-  her  the  tree  in  question.     It  is  proved  that  : 

'Mates   distinctly  to   the    fact    thereby   dis-  ihe  prisoner  shortly   after   returned  to  ho  i 

*•  covered  may  bo  proved."  house  alone,  and  that  the  wotoan  was  never  I 

Now,    the    accused    stated    to    the    Sub-  \  seen  after\vards  alive.     It  is  proved  :hat,  on*  i 

Inspector,  and  the  fact  of  his  statement  has  '  the   day  after  her  death,   the  prisoner  was 

been  clearly  proved,  both  by  the  evidence  of  found  in  the  possession  of  two  bracelets  and  a 

witnesses  and  by  the  accused's  own  admis-  necklace,  which  were  on  the  woman's  persoQ, 

sion  to  the  Deputy  Magistrate,  that  he  had  when  she  was  seen  going  to  the  prisoner's 

seized  Khatu  13ibee  (the  deceased)  by  the  house  on  the  Monday.                                      i 

neck,  and  pushed  her  forcibly  down,  so  that  ,  Taking  ali  the  circumstances  into  consider.    | 

she  fell  against  a  plantain-tree,  and  broke  ation,  I  have  no  doubt,  in  mv  own  mind,  of    i 

her  neck;  that  he  also  struck  her  with  his  the  prisoner's  guilt,  and  I  would  reject  his    i 

hand  ;  that  the  woman  then  and  there  died ;  ,  appeal.                                                               j 

and   that  he    then,    after    endeavouring   to  AV/?//,  7. —I  am  of  the  same  opinion.          i 

remove  the  body,  took  from  off  it  a  necklace  

and  pair  of  bracelets,  which  he  concealed  m  'pj^g  j^^j^  April  iS-*^ 

the  neighbouring  jungle.                                    I  ^Preseni  •       ^ 

In  consequence  of  this   information,  the  a,,     ,,     ., ,    »   «   r>i-           j  %!-    4-    t- 

accused  was  taken  to  the  jungle  pointed  out  ^  he  Hon  ble  J.  13  P hear  and  W .  Aiu^Iie, 

by  him,  and  he  then  produced,  from  a  con-  jttdgts, 

cealed    place,   the    necklace   and    bracelets  Acquittal-Procedure-Act  X.  of  1872, 

before  spoken  of,  saying  that  they  were  the  ^•^**?"m^^- 

ornaments  he  had  removed  from  the  body  of  ^  L^nmmal  Motion. ) 

Khatu  Bibee.  J-  ^'  l^agram,  Petitioner. 

It   appears    to   me   that  that  part  of  the  Mr.  R.  T.  Allan  for  the  Petitioner. 

accused's    information    which    described    his  where  the  Magistrate  dismissed  a  case  in  the  exerc* 

assault  on  Khatu  Bibee  and  her  consequent  of  a  judicial  discretion,  such  dismissal,  by  Section  212, 
death    related    distinctly    to     the    fact    Ot    the  ,  Act  X.  of  1S7 2,  ha^  the  effect  of  an  acquittal  of  the  «• 

J.                     f  .1                         .          u:^u  A\^^ . cused  person.     The  Court  has  no  lunsdictioo  to  eate?- 

dlSCOvery  of  the  ornaments,  which  discovery  tain  any  application  to  interfere  with  the  acquittal  of » 

was   made   in    consequence  of  that    informa-  accused  person,  except  the  application  be  made  erthff 

tion  ;    and    that    the    prisoner's   admission  as  by  Government,  or  under  the  -sanction  of  Go^^mmcBl. 

to  the  way  in  which  he  became  possessed  of  '  Phear.J. — I  r  seems  to  me  very  clear  that  in 
those  ornaments  was  a  fact  which  the  Law  this  case  Mr.  Bagram's  complaint  was  rigbily 
of  Evidence  allowed  to  be  proved  against  or  wrongly  dismissed  by  the  Magistrate  in 
him.  That  it  has  been  proved  in  this  case,  the  exercise  of  a  judicial  discretion.  The 
1  have  already  shown.  consequence  is  that,  by  the  operation  of  See- 

That  Khatu  Bibee  died,  under  the  circum- <  tion  212  of  the  new  Criminal  Procednrc 
stances  stated  in  the  prisoner's  admission  Code,  the  dismissal  had  the  effect  of  an 
before  the  police,  is  consistent  with  the  acquittal  of  the  accused  person.  And  we 
medical  tesiimonv,  which  shows  that  the  ,  have  no  jurisdiction  to  entertain  any  appli- 
woman  had  a  mark  as  of  throttling  on  the  '  cation  to  interfere  with  the  acquittal  ot  an 
front  part  of  her  neck,  besides  other  injuries,  accused  person  except  the  application  b« 
the  result  of  blows  or  kicks.  Had  the  ,  made  either  by  Government  or  under  the 
deceased  committed,  or  tried  to  commit,  sui-  ;  sanction  of  Government.  The  present  ap- 
cide  by  hanging,  and  then  had  fallen  from  the  »  plication  must,  therefore,  fail. 
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The  i6th  April  1873. 
i'  Present  : 

I  The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 
'  Judges. 

m 

Pfeocednre— Right  of  cross-ezaminatlon  of  wit- 
nesses for  the  prosecution —Act  X.  of  1872, 

Sections  218,  a86,  and  362. 

i"- 

JKiscellaneous  Criminal  Case  No.  75  of  1873.) 
i  J.  R.  Belilios,  Pe/i/ioner, 

i 

versus 

The  Queen, 

on  the  Prosecution  of  Kali  Doss  Banerjee. 

Opposite  Party, 

^tessrs.  W.  Jackson  and  *$".  J,  Leslie  for  the 

Petitioner. 

The  Legal  Remembrancer  for  the 
Prosecution. 

When  the  charge  has  been  framed,  and  the  defendant 
int  on  his  defence,  he  has  a  rig^ht,  under  Section  2  iS  of 
lie  Criminal  Procedure  Code  (Act  X.  of  1S72),  to  have 
he  prosecutor's  witnesses  recalled  for  the  purpose  of 
MMs-examtnation . 

I  The  claim  to  recall  the  witnesses  for  the  prosecution 
•  yery  different  from  the  request  made  by  the  accused 
Imon-to  summon  a  witness  under  Section  yb,  Act  X. 
II1872. 

[  Ko  appeal  lies  to  the  Sessions  Court  from  the  order  of 
Kl.Deputy  Magistrate  refusing  to  recall  the  witnesses 
Vthe  prosecution  for  the  purpose  of  cross-examination, 
■t  the  order  is  such  an  error  as  cannot  be  immedi- 
Mr  corrected  except  by  the  interposition  of  the  High 
pbrt  onder  its  powers  of  superintendence  and  revision. 

Phear,  J, — Having  regard  to  the  circum- 
es  which  have  been  made  apparent  to 

on  this  record,  we  think  that  the  Deputy 

istrate     undoubtedly     committed     very 

rial  error  in  procedure  by  withholding 

the    defendant    the    right    of    cross- 

ination   which  he   had  under  Section 

Vol.  xi:s. 


218  of  the  present  Criminal  Procedure  Code, 
It  now  seems  to  be  clear  that  the  examination- 
in -chief  of  the  witnesses  put  forward  by  the 
prosecution,  or  on  behalf  of  the  prosecution, 
did  not  come  to  an  end  until  the  17th 
March.  Up  to  that  time  no  charge  had  been 
framed  against  the  defendant,  and  he  had, 
therefore,  declined  (as  he  was  entitled  to  de- 
cline) to  cross-examine  the  several  witnesses 
for  the  prosecution.  On  that  day,  however, 
when  the  charge  was  framed,  and  the  defend- 
ant was  called  upon  for  his  defence,  he 
simply  said  that  he  was  not  guilty,  and  there- 
upon claimed  the  right  to  have  the  prosecu- 
tor's witnesses  recalled  for  the  purpose  of 
cross-examination.  The  Deputy  Magistrate 
was  of  opinion  that  simply  pleading  not 
guilty  to  the  charge  was  not  making  a  defence 
to  the  charge  within  the  meaning  of  Section 
218,  and  that  consequently  the  defendant  had 
no  right  to  cross-examine  the  prosecutor's 
witnesses. 

It  appears  to  me  that  the  Deputy  Magis- 
trate on  this  point  fell  into  a  very  grave 
error  indeed.  For  the  consequence  of  it,  if 
carried  into  effect,  would  be  that  the  defend- 
ant would  be  tried,  and  be  liable  to  be  con- 
victed, upon  the  one-sided  testimony  of  the 
witnesses  for  the  prosecution,  without  having 
that  testimony  sifted,  analyzed,  and  tested  by 
cross-examination  as  he  desired,  and  as  he 
certainly  had  a  right  to  have  it  by  our  rules 
of  trial- procedure,  and  by  the  express  words 
of  this  Section,  as  I  understand  them,  before 
he  could  be  rightly  convicted  upon  that  evi- 
dence. It  would  certainly,  as  it  seems  to  me, 
be  most  unfair  to  him  that  he  should  be  ob- 
liged to  run  this  risk,  notwithstanding  that  he 
desired  to  cross-examine  the  witnesses,  for 
every  one  knows  that  the  testimony  of  even 
the  most  honest  witness  may  be  most 
materially  altered  by  cross-examination,  not 
only  in  regard  to  what  the  witness  has 
actually  said  in  chief,  but  also  in  way  of 
supplementing  that  with  additional  informa- 
tion, and  so  bringing  in  new  matter  favorable 
to  the  defendant. 

The  words  of  Section  218  are  :  *' If  the 
''  accused  person  have  any  defence  to  make 
''  to  the  charge,  he  shall  be  called  upon  to 
"  enter  upon  the  same,  and  to  produce  his  wit- 
''  ncsses  if  in  attendance,  and  shall  be  allowed 
'*  to  recall  and  cross-examine  the  witnesses 
*'  for  the  prosecution." 

It  seems  to  me  that  a  man  makes  as  good 
a  defence  as  he  possibly  can  make  if  he  says 
that  he  is  not  guilty  of  the  act  charged 
against  hipn>  and  proves  by  cross-examination 
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of  the  plaintifE's  witnesses  that  that  assertion 
is  correct.  On  this  ground,  I  am  of  opinion, 
as  I  have  already  said,  that  the  Magistrate 
fell  into  very  grave  error  when  he  refused  to 
allow  the  defendant  upon  the  plea  of  not 
guilty  to  cross-examine  the  witnesses  who 
had  already  been  produced  on  behalf  of  the 
plaintiff. 

The  claim  to  recall  them  for  the  purpose 
of  cross-examination  appears  to  me  clearly 
very  different  from  the  request  to  summon  a 
witness  made  by  the  accused  person,  which 
is  the  subject  of  the  latter  Clause  of  Section 
362. 

Mr.  Bell  urged  very  forcibly  in  view  of 
this  Clause  that  the  Magistrate's  refusal  to  call 
the  witnesses  for  the  prosecution  for  cross- 
examination  was  really  a  refusal  to  summon 
witnesses  named  by  the  accused  person,  and 
that  consequently  the  Magistrate  would  there- 
upon be  bound  by  the  words  of  the  Section 
to  record  his  reason  for  the  refusal,  and  the 
accused  person  would  be  entitled  to  appeal  to 
the  Court  of  Session  against  the  refusal,  and 
ought  to  go  to  that  Court  by  appeal,  instead 
of  coming  to  this  Court  in  the  way  the  peti- 
tioner has  done.  But  it  appears  to  me  that 
this  is  not  so,  and  that  no  appeal  against  the 
Deputy  Magistrate's  refusal  did  lie  to  the 
Court  of  Session.  It  seems  to  me,  therefore, 
that  the  error  into  whicli  the  Deputy  Magis- 
trate has  fallen  was  such  an  error  as  could 
not  be  immediately  corrected  except  by  the 
interposition  of  this  Court  in  the  way  in 
which  our  powers  have  been  invoked.  And 
we  certainly  do  not  think  it  was  the  intention 
of  the  Legislature  that,  when  an  error  of  this 
kind  has  been  committed^  the  accused  person 
should  be  forced  to  wait  for  remedy  until  all 
the  proceedings  had  culminated  in  a  convic- 
tion, which  would  enable  him  to  proceed  by 
appeal  to  a  superior  Court  in  regular 
course. 

I  have  said  it  appears  to  me  that  there  is 
no  other  course  by  which  the  defendant  could 
get  an  immediate  remedy  excepting  by  com- 
ing up  to  this  Court,  for  this  is,  as  Mr.  Bell 
rightly  urged  upon  us,  an  interlocutor)' 
matter,  and  Section  286  of  the  Criminal  Pro- 
cedure Code  expressly  says  : — 

*'  No  appeal  shall  lie  from  any  judgment, 
"sentence,  or  order  of  a  Criminal  Court, 
"  except  in  the  cases  provided  for  by  this  Act, 
"  or  by  any  law  for  the  time  being  in  force." 
Also  as  one  of  the  illustrations  of  this 
Section    we   find    further :    "  There   is    no 


"  appeal  against  an  interlocutory  order,  such  as 
"  a  claim  to  appear  by  agent.'* 

Consequently,  it  seems  that  the  only  pos- 
sible ground  upon  which  the  right  to  appeal 
in  this  particular  instance  could  be  placed ▼aj 
that  taken  up  by  Mr.  Bell  under  the  provi- 
sions of  Section  362,  which,  as  I  havealreadr 
said,  fails  him. 

On  the  whole,  then,  I  think,  we  are  bound 
to  send  back  this  record  to  the  Deputy  Magia^ 
trate,  and  to  direct  him  to  give  the  defend- 
ant a  fair  and  reasonable  opportunity  to  cross- 
examine  the  witnesses  who  appeared  for  tbe. 
prosecution,  and  to  proceed  with  the  case  ia 
due  course. 

We  have  been  asked  by  the  learned  Coua-j 
sel  who  appeared  for  the  petitioner  to  transfr 
this  record  to  some  other  Court  for  the  piir« 
pose  of  completing  the  trial.  But  we  think 
that  the  ground  upon  which  this  paniculac' 
part  of  the  application  is  based  are  not  sufii- 
cient  to  justify  us  in  according  to  it.  It' 
appears  to  us  that  there  is  nothing  on  this- 
record  which  ought  to  lead  us  to  the  condn^i 
sion  that  the  Deputy  Magistrate  has  formed 
an  unfair  bias  against  the  defendant,  and  vifti 
not  give  him  a  fair  trial  if  he  is  charged  vidt 
the  conduct  of  the  remainder  of  the  proceed' 
ings.  It  is,  perhaps,  to  be  regretted  that  the 
Deputy  Magistrate  found  himself  under  ibe 
necessity  of  directing  charges  of  perjury  tO; 
be  made  against  some  of  the  witnesses  forj 
the  prosecution  before  the  whole  of  their  testi- 
mony in  the  case  had  been  given.  Bat  I 
conceive  it  quite  possible  that  the  wi 
had  laid  themselves  open  to  such  a  chai 
and  that  it  was  rightly  made  even  at 
the  earliest  stage  of  the  proceedings. 
I  can  by  no  means  assume  that  the 
which  the  Deputy  Magistrate  has  taken 
this  respect  is  indicative  of  any  motive 
press  unfairly  against  the  defendant, 
therefore  think  that  the  order  simplv 
to  be  that  which  I  have  already  expressed^ 
The  record  should  be  sent  back  to  Moulvkj 
Abdool  Luteef,  the  Deputy  Magistrate,  % 
order  that  he  may  conduct  the  remainder  m 
the  trial.  We  will  add  this,  that  we  think 
the  case  ought  to  be  taken  up  as  promptij, 
and  proceeded  with  as  speedily  as  possible.  | 
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The  i6th  April  1873. 


Present  : 


IThe  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 


pith 


idrawal  of  complaint — Acquittal—Act  X.  of 
1872,  Section  272. 


f        Criminal  Revisional  Jurisdiction. 


Luchi  Behara 


versus 
Nityanand  Doss  and  otjiers. 

f^Thc  withdrawal  of  a  complaint  by  the  complainant 
rates  as  an  acquittal,  and  the  High  Court  has  no 
lority  to  entertain  the  matter  at  all,  except  upon  an 
ication  duly  made  with  the  sanction  of  the  Govern- 
It. 

The  order  of  the  Deputy  Magistrate. 

iThk  defendants  having  cleared  themselves 

oath,  and  complainant  having  agreed  to 

le  by  iheir  oath  and  pay  costs,  I  dismiss 

icase  and  discharge  defendants,  and  direct, 

^der  Section  270,  Procedure  Code,  that  com- 

dnant  pay   Rs.   2  compensation  to  each 

the  defendants.     Raghub  Nyak  witness 

be  disposed  of  in  a  separate  proceeding. 

On  a  revision  of  the  criminal  statements 

Cuttack  for    the   4th    quarter   of  i8*j2, 

High   Court  called  for  the  proceedings 

an     explanation    from     the      Deputy 

legist  rate    in    the    above    case,     and    the 

lowing   is  the  explanation  furnished  by 

Deputy  Magistrate : — 

"The  defendants  were  acquitted,  under 
:tion  272,  Code  of  Criminal  Procedure,  on 
fmg  the  oath,  under  Act  VI.  of  1872,  ten- 
red  by  prosecutor.  The  facts  were  report- 
in  my  No.  85  of  4lh  November  1872,  as  I 
ittve  doubts  of  the  legality  of  tendering  oath 
lb  a  defendant  under  the  Oaths  Act.** 


fudgment  of  the  High  Court. 

Phear,  J, — It  seems  to  us  that  in  this  case 
the  withdrawal  of  the  complaint  by  the 
complainant,  even  though  it  was  made  under 
very  peculiar  circumstances,  operated  as  an 
acquittal,  and  consequently  we  have  no 
authority  to  entertain  the  matter  at  all  except 
upon  an  application  duly  made  with  the 
sanction  of  Government. 

Accordingly,  we  decline  to  interfere. 


The  17th  April  1873. 


Present : 


The  Ilon'ble  J.  B.  Phear  and  W.  Ainslie, 

fudges. 


Procedure— Act  X.  of  1872,  Section  296. 

Reference  to  the  High  Court,  under  Section 
296  of  Act  X.  of  t8j2,  by  the  Officiating 
Magistrate  of  Moorshedabad, 

Okhoy  Teli 

versus 

Modhoo  Sheikh  and  others. 

When  a  Maj^istrate,  having  called  on  the  prisoners  for 
their  defence,  takes  the  evidence  of  a  witness,  and  finally 
acquits  them  of  the  charge,  the  High  Court  has  no  power 
to  interfere  upon  a  reference  made  to  it  under  Section 
396,  Act  X.  of  1S72. 

Phear,  J, — It  appears  to  us  that  the  deci- 
sion of  the  Magistrate  is  an  acquittal  in  sub- 
stance as  well  as  in  form.  'He,  having  called 
upon  the  accused  persons  for  their  defence, 
takes  the  evidence  of  another  witness  after- 
wards, and  finally  acquits  them  of  the  charge. 
If  this  be  so,  we  have  no  power  to  inter- 
fere upon  this  reference.  And  I  may  add 
that  there  is  hardly  sufficient  disclosed  to  jus- 
tify our  interferi  ng,  even  if  it  were  merely  a 
discharge  instead  of  an  acquittal. 


s« 


Criminal 


THS  WXXKtY  ftlPOftTKP; 


HuliHgt.  [VoL  XIX. 


The  i/ih  April  1873. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Discharge— Procedure— Act  X.  of  1872, 
Sections  996,  297. 

Miscellaneous  Case. 
Prosunno  Coomar  Ghose,  Petitioner, 

Mr,  M,  L.  Sandel  for  the  Petitioner. 

Bhaoo  Jiiggodanund  Mookerjee  for 
Government  Prosecution. 

The  Hig^h  Court  has  the  power,  under  Section  297  of 
Act  X.  of  1S72,  not  only  to  order  the  accused  to  be  tried, 
but  also  to  be  committed  for  trial,  if  it  appear  to  the 
High  Court  that  the  accused  was  improperly  discharjred. 
but  from  the  absence  of  the  words  "order  him  to  be 
tried"  in  Section  29C),  it  seems  that  a  Magistrate  is  not 
empowered  under  that  Section  to  direct  a  subordinate 
Court  to  take  further  evidence  in  a  similar  case. 

Kempy  7.— This  case  having  been  sent 
for  by  this  Couit,  the  Court  is  competent, 
under  Section  297  of  the  Criminal  Proce- 
dure Code,  if  it  considers  that  the  accused 
person  has  been  improperly  discharged,  to 
order  him  to  be  tried,  or  to  be  committed  for 
trial.  The  objection  taken  by  the  pleader 
for  the  accu  ed  is  that  the  Magistrate,  under 
Section  296  of  the  Criminal  Procedure  Code, 
was  not  competent  to  direct  the  Deputy 
Magistrate  to  take  further  evidence  in  the 
case,  and  then  to  commit  the  accused  person 
for  trial  before  the  Sessions  Court.  After 
hearing  the  argument  of  the  pleader  for 
the  accused,  this  Court  thought  proper 
to  take  up  the  case  under  Section  297, 
and  the  whole  of  the  evidence  has  been  read 
to  the  Court.  We  arc  of  opinion  that  the 
Deputy  Magistrate's  order  discharging  the 
accused  was,  with  reference  to  the  whole  cir- 
cumstances of  the  case,  a  proper  order.  The 
Court  is  also  doubtful  whether,  under  the 
provisions  of  Section  296,  the  Magistrate 
was  competent  to  direct  the  Deputy  Magis- 
trate to  take  further  evidence  in  the  case, 
inasmuch  as  that  Section  directs,  in  the  latter 
portion  of  it,  that  the  Magistrate  may  direct 
the  accused  person  to  be  committed  for  trial :  | 
but  there  is  no  provision  for  the  Jlajistrate  ^ 


to  direct  the  taking  of  additional  e^-idence^ 
This  Court,  under  Section  297,  has  the 
power  to  order,  not  only  the  accused  to  be 
tried,  but  also  that  he  be  committed  for  trial, 
that  is  to  say,  that  this  Court,  If  it  thinks 
proper,  may  order  the  accused  person  to  be 
tried,  which  involves  the  taking  of  such  evi- 
dence  as  may  be  necessary,  before  the  accused 
party  can  be  put  on  his  defence,  but  the  ab- 
sence of  the  words  **  order  him  to  be  tried"  in 
Section  296  seems  to  indicate  that  the  M^is* 
trate,  under  that  Section,  is  not  empowered 
to  direct  a  subordinate  Court  to  take  further 
evidence  in  a  case  of  this  description. 

On  the  merits  of  the  case,  the  whole  of  the 
evidence  has  been  read  to  us.  W'e  find  that, 
in  March  1872,  or  nearly  one  year  before  the 
charge  was  brought,  the  charge  having  been 
brought  in  January  of  the  following  year, 
late  in  the  month,  or  the  24th,  the  complais- 
ant and  the  accused  were,  at  the  time  the 
offence  is  alleged  to  have  taken  place,  masters 
of  a  private  «chcol  at  Snikea.  It  is  alleged 
by  the  prosecutor  that  he  lent  mie  of  hts 
watches,  not  one  of  great  value,  Rs.  22,  to 
the  accused;  that  he  asked  him  for  tbs 
watch  on  several  occasions,  but  that  the 
accused  put  him  of!  wiih  excuses,  and  vet 
we  find  the  prosecutor  taking  no  steps  what- 
ever  from  March  1872  to  January  i873»  or 
for  nearly  a  year  until  he  hears  from  one 
Hurree  Mohun  Dass  that  the  watch  had  beeo 
mortgaged  by  the  accused  to  one  Xistarinec, . 
a  widow,  for  a  sum  of  Rs.  7.  Upon  this, 
the  complainant  instituted  proceedings  againsi 
the  accused.  The  defence  of  the  accused  V2$ 
a  frank  admission  of  having  received  the 
watch  from  the  complainant,  and  mortgaged 
it  for  the  purchase  of  maps  for  the  use  of  the 
school  with  the  consent  of  the  complainafit 
Nistarinee,  the  mortgagee,  has  been  examined, 
and  she  states  that  the  watch  was  mortgaged 
to  her  by  the  accused  for  Rs.  7:  th^  the 
purpose  for  which  it  was  mortgaged  was 
stated  to  be  for  the  purchase  of  maps  for  the 
school,  and  that,  at  the  time  of  lending  the 
money,  she  had  no  reason  to  suppose  that  the 
mortgage  was  made  without  the  consent  of 
the  complainant.  Looking,  therefore,  to  the 
statement  of  the  accused,  and  to  the  great 
delay  and  inaction  on  the  part  of  the  com- 
plainant, we  think  that  no  primd'/acie  case 
at  all  was  made  out  of  dishonest  misappropri- 
ation of  the  watch  as  against  the  accused. 

We  concur  with  the  Deputy  Magistrate 
in  the  opinion  expressed  by  him.  We  direct 
that  the  accused  be  discharged,  and  that 
all  proceedings  in  this  matter,  as  far  as  the 
Criminal  Courts  are  concerned^  be  stayed. 
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The  17th  April  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Powers  of  Higrh  Court  under  Section  287,  Act 
X.  of  X872— Evidence— Confessions— Act  I. 
of  1872,  Section  30— Procedure— Act  XXV.  of 
i86x,  Section  205— Act  X  of  1872,  Sections  3, 
4.  263,  297,  346. 

Commuted  by  the  Magistrate ,  and  tried  bj  the 
Sessions  Judge  of  Dacca^  on  a  charge  of 
murder,  &c. 

The  Queen 

versus 

JafRr  All  and  others,  Appellants, 

Messrs,  Woodroffe  and  Ghose  and  Baboo 
Rajaninath  Bose  for  Bhoobun  Mohun 
Bose. 

Baboo  Doorga  Mohun  Dass  for  Nobo 

Sikdar. 

Baboo  Bussunt  Kumar  Bose  for  Jaffir  All 
and  Meher  All. 

Baboos  Kali  Mohun  Doss  and  Bykunt  Nath 
Doss  for  Dwarkanath  Roy. 

Baboo  fuggodanund  Mookerjee  for  the  Pro- 
secution. 

Where  a  case  is  referred  to  the  Hio^h  Court  under 
Section  2S7,  Act  X.  of  1S72,  the  Court  is  bound,  under 
Section  2S8  of  the  same  Act,  to  go  into  the  facts  of  the 
case,  although  the  conviction  was  by  the  verdict  of  a 

Jury 
'I'he  confessions  of  persons  tried  jointly  for  the  same 

offence  may,  by  Section  30,  Act  1.  of  1S72,  be  **  consider- 
ed" as  acrainst  other  parties  then  on  their  trial  with 
them,  but  such  confessions,  when  used  as  evidence  against 
others,  stand  in  need  of  corroboration,  and  cannot  be 
used  as  corroborating  in  any  way  the  evidence  of  ap- 
provers against  such  other  parties 

Section  30,  Act  1.  of  1872,  ough£  to  be  construed  with 
great  strictness,  and  the  confession  of  one  person  is  not 
admissible  in  evidence  against  another,  although  the 
two  are  jointly  tried,  if  one  is  tried  for  the  abetment  of 
the  offence  for  which  the  other  is  on  his  trial. 

By  Section  297  of  the  Criminal  Procedure  Code,  the 
Court  can  deal  with  the  case  of  a  prisoner  who  does  not 
appeal,  and  is  authorized  to  pass  such  * 'order,"  sentence, 
or  judgment,  as  it  thinks  fit. 

The  following  is  a  list  of  the  prisoners 
with  their  corresponding  numbers  as  refer- 
red to  in  the  judgment:  (i)  Jafl5r  All, 
(2)  Meher  Ali,  (3)  Bhomur,  (4)  Hukum  Ali, 
(5)  Mohur  Ali,  (6)  Jahir  Ali,  (7)  Kashi 
Chunder  Chuckerbutty,  (8)  Dwarkanath  Roy, 
(9)  Bhoobun  Bose,  and  (10)  Nobo  Sikdar. 

Glover^  J, — These  prisoners  have  been 
convicted  by  the  Sessions  Judge  of  Dacca  on 
a  trial  by  Jury. 

Prisoners  Nos.  i,  2,  3,  4,  and  5,  of  dacoity 
with  murder  under  Section  396,  Penal  Code. 


Prisoner  No.  6,  of  voluntarily  assisting  in 
the  concealment  of  stolen  property  under 
Section  414,  Penal  Code. 

Prisoner  No.  7,  of  abetting  the  intentional 
omission  to  give  information  of  an  oflFence, 
&c.,  &c.,  under  Sections  202,  109,  Penal  Code. 

Prisoners  Nos.  9  and  10,  of  abetment  of 
dacoity  with  murder  under  Sections  396, 
109;  and  prisoner  No.  9,  under  Sections  202, 
109  also. 

The  prisoner  No.  8  has  been  acquitted  by 
a  majority  of  the  Jury,  but  the  Sessions 
Judge  has  referred  his  case  under  Section 
263,  Act  X.  of  1872  (Criminal  Procedure 
Code). 

The  prisoners,  Jaffir  Ali  and  INIeher  Ali, 
have  been  sentenced  to  death.  The  prisoners 
Bhomur,  Hukum  Ali,  Mohur  Ali,  Bhoobun 
Bose,  and  Nobo  Sikdar,  to  transportation  for 
life;  Jahir  Ali,  to  rigorous  imprisonment  for 
3  years ;  Kashi  Chunder,  to  six  months' 
rigorous  imprisonment  with  fine. 

The  case  of  Jaffir  Ali  and  Meher  Ali  has 
been  referred  to  us  under  Section  287,  Code 
of  Criminal  Procedure;  and  by  Section  288 
of  the  same  Act,  we  are  bound  to  go  into  the 
facts  of  the  case,  although  the  conviction  was 
by  the  verdict  of  a  Jury. 

In  respect  of  the  other  prisoners  (Dwarka- 
nath excepted),  the  appeals  are  admissible  on 
matters  of  law  only  (Section  271). 

The  prisoner  No.  7,  Kashi  Chunder 
Chuckerbutt}',  has  not  appealed. 

It  will  be  convenient  to  take  the  case  of 
each  prisoner  separately,  and  first  as  to  Jaffir 
Ali.  His  petition  of  appeal  contains  va- 
rious objections  to  the  Judge's  charge  to  the 
jury  on  the  ground  of  misdiiection,  into  which 
It  is  not  necessary  to  enter  more  particularly, 
as  ihs  whole  facts  of  the  case  are  before  us. 
Jaffir  appears  to  have  been  found  guilty, 
under  Section  396,  Penal  Code,  on  his  admis- 
sions to  the  Magistrate,  on  the  evidence  of 
the  two  approver- witnesses,  on  the  confes- 
sions of  the  other  prisoners,  Meher  Ali, 
Hukum  Ali,  and  Bhomur,  on  the  recognition 
of  his  voice  by  the  witnesses,  Deenoo  Sing* 
and  Ramjye  Sirdar,  and  by  tne  finding  of 
certain  articles  of  stolen  properly  in  his  pos- 
session. At  first  sight,  this  appears  a  very 
strong  array  of  testimony  against  this  pri- 
soner ;  but,  on  a  careful  scrutiny,  it  resolves 
itself,  I  think,  into  little  or  nothing. 

Jaffir  All's  admissions  to  the  Magistrate 
have  really  nothing  to  do  with  the  present 
case  against  him ;  all  he  said  was,  that  some 
three  months  before,  he  had  been  sent  for  by 
the  Thakorain  (Hurrendro's  wiie,  a  girl  of.  13), 
and  asked  to  kill  Anunto,  and  that  he  had 
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refused.  Two  months  later,  and  two  or  three 
days  before  Anunto's  murder,  he  was  again 
sent  for,  but  declined  going  on  the  ground  of 
illness. 

Then  as  to  the  evidence  of  the  approver- 
witnesses,  Peeroo  and  Xitye.  No  doubt, 
their  statements  directly  implicate  Jaffir  as 
being  the  principal  agent  in  the  murder,  but 
then  they  contain  many  elements  of  doubt, 
and  in  any  case  they  would  require  to  be 
strongly  corroborated  before  they  could  be 
safely  used  against  the  prisoner.  The  Ses- 
sions Judge  very  properly  drew  the  attention 
of  the  Jury  to  the  many  and  serious  discre- 
pancies between  the  depositions  of  Peeroo 
and  Nitye ;  but  he  might  also,  and  I  think 
ought  to,  have  noticed  the  great  difference 
between  Nitye's  two  statements  before  the 
Magistrate  and  the  one  made  before  the  Ses- 
sions Court.  The  evidence  of  these  men, 
Peeroo  and  Nitye,  required,  as  I  said  before, 
the  most  satisfactory  corroboration  by  un- 
impeachable evidence,  for  in  some  very  im- 
portant points  their  statements  were  hope- 
lessly irreconcilable,  and  one  or  the  other  of 
them  must  have  been  false. 

It  was  argued  by  the  Government  pleader, 
Baboo  Juggodanund  Mookerjee,  that  thecon- 
fessionsof  Meher,Bhomur,  and  Hukum  ought 
to  be  received  as  sufficiently  corroborative  of 
the  approver's  evidence  ;  but  this,  I  think,  can- 
not be.  Confessions  of  persons  tried  jointly 
for  the  same  offence  may,  by  Section  30,  Act  I. 
of  1872,  be  "considered"  as  against  other 
parties  then  on  their  trial  with  them,  but 
such  confessions,  when  used  as  evidence 
against  others,  stand  themselves  in  need  of 
corroboration,  and  cannot  be  used  to  corro- 
borate other  evidence  against  parties  not 
making  confessions ;  tainted  evidence  is  not 
made  better  by  being  doubled  in  quantity. 
The  confessions  of  Meher,  Bhomur,  and  Hu- 
kum cannot,  therefore,  be  used  as  corroborat- 
ing, in  any  way,  against  Jafiir  AH,  the  evi- 
dence of  the  approvers,  Peeroo  and  Nitye. 

Then  as  to  the  recogniiion  of  Jaffir  by  his 
*voice  at  the  Chillai  River,  of  which  a  great 
deal  was  made  by  the  Government  pleader. 
No  doubt,  identification  of  a-*person  by  his 
voice  is  quite  possible,  and  at  night-time  1 
should  consider  it  a  more  trustworthy  mode 
than  seeing  ;  but  not  only  is  there  great  dis- 
crepance in  the  evidence  of  Deenoo  and 
Ram j ye  as  to  the  part  each  took  in  the 
matter  of  this  identification,  as  well  as  with 
regard  to  the  time  and  circumstances  of  their 
making  known  their  discovery  to  Baboo 
Hurrendro,  but  when  information  was  sent  to 
the  thannah   next  morning,    no  names  of 


suspected  persons  were  mentioned,  nor  was 
Jaffir  AH  implicated  till  many  days  after, 
although  Baboo  Hurrendro,  according  to  his 
own  account,  knew  of  the  recogiiition  within 
a  few  hours  at  furthest  after  it  was  made, 
and  before  the  police  arrived.  An  en- 
deavour has  been  made  to  explain  this,  bat 
not,  I  think,  a  satisfactory  one.  Then  it 
seems  to  me  violently  improbable  that  a  man 
in  full  flight,  after  committing  murder  and 
robbery,  and  hotly  followed  by  the  household 
of  the  party  robbed,  should  go  out  of  his  way 
to  proclaim  his  identity  to  his  pursuers,  and 
that,  too,  in  such  a  remarkable  manner  as 
Jaffir  is  said  to  have  done. 

I  think  it  very  doubtful,  indeed,  whether 
there  was  any  pursuit  of  the  dacoits  at  all. 
and  I  altogether  disbelieve  Deenoo  and  Ram- 
jye's  story  as  to  their  recognition  of  Jaffir 
Ali.  The  whole  thing  seems  to  have 
been  an  after-thought,  and  neither  of  the 
approver-witnesses,  it  may  be  noted,  mention 
the  circumstance. 

Then  as  to  the  alleged  finding  of  the  pro- 
perty in  Jaffir's  possession,  and  this  appears 
to  me  one  of  the  most  dubious  parts  oif  the 
case.  Not  only  was  the  woman,  Xekjan, 
unable  to  identify  satisfactorily  (I  say  this 
advisedly  after  a  careful  weighing  of  all  her 
deposition)  the  properly  produced  in  Court 
as  that  which  she  took  out  of  the  tank,  but 
the  circumstances  under  which  she  produced 
it  are,  to  my  tnind,  in  the  highest  degree 
suspicious.  She  says  that  Jaflfir  All's  second 
or  nika  wife  told  her  where  the  things  were 
concealed ;  but  this  woman  has  not  been  ex- 
amined. Between  the  finding  of  the  anklets, 
on  which  day  Jaffir  Ali  was  arrested,  and 
the  discovery  of  the  "cheek,'*  Nekjan  goes 
to  Jydebpore,  and  puts  up  in  the  house  of 
Kalee  Narayan  Rai  (the  person  alleged  bv 
the  prisoners  to  be  at  the  bottom  of  this 
affair),  then  comes  back  apparently,  for  it  b 
impossible  otherwise  to  reconcile  her  state- 
ments, and  produces  the  other  ornaments. 
On  being  asked  how  it  was  that  the  second 
wife  knew  all  about  the  property,  whilst  she 
did  not,  she  declared  that  she  did  know  all 
about  the  dacoity,  having  overheard  her 
husband  and  Meher  conversing  on  the  sub- 
ject, although  she  had  not  been  told  where 
the  property  was  hidden ;  but,  according  to 
her  own  previous  account,  her  husband  had 
never  spoken  to  her  on  the  subject,  and  she 
never  said  anything  about  her  other  means 
of  knowledge.  Then  the  articles  were  found 
in  an  open  tank,  near,  no  doubt,  to  the  pri- 
soners' houses,  but  accessible  to  anybody: 
and  it  is  shown  by  the  evidence  that,  whea 
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the  anklets  were  produced  from  the  tank, 
JaflBr  was  not  present.  That  he  gave  up 
afterwards  a  pot  containing  money  is  proved 
and  admitted  by  ihe  prisoner  himself,  who 
said  it  was  his  own  money,  but  it  is  also  ad- 
mitted that  Jaffir  is  a  man  of  some  position 
and  means,  and  there  is  nothing  strange  in 
his  owning  the  amount  given  up  by  him. 

I  think  it  also  very  clear  that  Jaffir  was 
not  on  good  terms  with  Nekjan,  his  first 
wife.  Doubtless,  as  the  Judge  says  in  his 
charge,  no  direct  evidence  of  the  fact  has 
been  given,  but  the  answers  of  Nekjan  to 
questions  put  by  her  husband  show  that  he 
had  suspected  her  for  a  long  time  of  an 
intrigue  with  Deen  Ali,  the  other  witness 
to  the  giving  up  of  the  property,  and  there 
could  have  been  nothing  but  ill-will,  there- 
fore, between  the  two.  On  the  whole,  this 
woman's  evidence  has  left  a  most  unfavor- 
able impression  as  to  her  veracity  on  my 
mind,  and  there  is  much  In  it  that  looks  like 
police-manipulation. 

The  only  thing  like  corroboration  of  the 
approver's  testimony  that  I  can  see  in  Nekjan's 
evidence  is  the  circumstance  of  Jaffir  All's 
being  away  from  home  on  the  night  of  the 
murder,  and  having  the  mark  of  a  bruise  or 
blow  on  his  shoulder.  The  first  point  would 
depend  on  how  far'  Nekjan's  veracity  or  re- 
collection are  to  be  trusted ;  and  as  to  the 
bruise  on  the  shoulder,  how  the  approver 
saw  such  a  slight  injury  at  night  time  and  in 
the  confusion  of  a  hurried  flight  is  not  ex- 
plained, but,  taking  this  statement  of  the  ap- 
prover as  it  stands,  the  only  corroboration  of 
it  in  this  particular  is  that  Jaffir,  the  day 
after  the  murder,  is  said  by  his  wife  and  Deen 
Ali  to  have  had  a  mark  or  bruise  on  his 
shoulder.  He  accounted  for  it  at  the  time, 
apparently,  by  saying  that  his  gun  had  kicked 
whilst  he  was  out  shooting,  and  there  is  some 
evidence  to"  the  effect  that  he  had  been  out 
shooting.  Deen  Ali's  evidence  on  this 
point  is  very  vague  and  unsatisfactory. 

On  the  whole,  therefore,  and  whilst  admit- 
ting the  very  great  suspicion  which  attaches 
to  Jaffir  Ali,  and  that  there  was  a  sufficient 
case  against  him  to  go  to  the  jury,  I  cannot 
say  that  I  am  prepared  to  convict.  Had 
there  been  any  trustworthy  evidence  as  to 
the  finding  of  the  property,  or  that  his  second 
wife  had  concealed  it  where  it  was  found  by 
Jaffir's  orders,  the  hiatus  would  have  been 
supplied,  and  the  approver's  evidence  corro- 
borated ;  but,  as  it  is,  I  do  not  feci  justified  in 
affirming  the  conviction. 

The  case  of  the  second  prisoner,  Meher 
Ali,   is   different.     He   is   distinctly    impli- 


cated by  both  approver-witnesses,  and  their 
statements  are  corroborated  in  many  impoN 
tant  points  by  certain  admissions  made  by 
the  accused  before  the  committing  Magistrate, 
and  the  first  question  to  be  decided  is  whether 
these  admissions  can  be  taken  as  evidence 
against  him.  It  was  argued  on  his  behalf, 
and  also  for  the  other  confessing  prisoners, 
that  the  statements  so  made  had  not  been 
regularly  or  properly  recorded  by  the  Magis- 
trate, and  were,  therefore,  inadmissible;  and 
that,  as  they  had  not  been  taken  at  any  stage 
of  a  "preliminary  enquiry  by  a  Magistrate," 
the  omission  of  legal  form  and  procedure 
could  not  be  cured  by  the  subsequent  exami- 
nation of  the  Magistrate  who  recorded  those 
statements. 

It  appears  that  the  Magistrate,  Mr.  Lyall, 
recorded  the  statement  of  Meher  in  English 
(he  gives  his  reason  for  doing  this  in  his 
deposition)  on  the  loth  of  December  1872. 
The  old  Procedure  (Act  XXV.  of  1861),  there- 
fore, applies.  Now,  Section  205  of  that  Act 
supposes  that  the  examination  of  an  accused 
person  is  recorded  in  that  person's  own  verna- 
cular, for,  after  being  recorded,  it  is  to  be  read 
or  shown  to  him,  and  he  is  to  be  at  liberty 
to  add  to  or  explain  his  answers.  The  exa- 
mination of  Meher  Ali  on  the  loth  of 
December,  therefore,  was  not  according  to 
law.  The  Magistrate  in  his  certificate  says, 
no  doubt,  that  the  examination  was  "  read  " 
to  the  accused  in  Bengalee,  but  this  means,  of 
course,  translated  to  him  in  that  language 
from  the  English  in  which  it  was  originally 
recorded,  and  this  was  a  very  different  thing 
from  having  his  own  very  words  in  his  own 
language  read  over  to  him.  There  are  not 
many  European  officials  in  this  country  who 
could  translate  off-hand  from  the  one  lan- 
guage into  the  other  well  enough  to  make  a 
common  Bengalee  cbasa  understand  what 
was  being  said  to  him.  The  object  of  the 
law,  I  opine,  was  that  a  confessing  prisoner 
should  tell  his  own  story  in  his  own  words, 
and  then  have  those  ver}-  words  read  over  to 
him,  so  that  he  might  be  sure  that  nothing* 
would  be  used  against  him  beyond  what  he 
had  actually  said.  It  is,  in  my  opinion,  ex- 
tremely important  that  an  accused's  ipstssi- 
ma  verba  shoul  i  be  used  on  such  occasions. 

But  it  is  said  the  Magistrate  himself  was 
examined  on  oath  under  the  provisions  of  the 
latter  part  of  Section  346  of  the  new  Proce- 
dure Code,  and  that  he  swore  positively  that 
the  whole  of  each  accused's  statement  was 
carefully  read  over  to  him  in  his  own  lan- 
guage, Bengalee,  and  that  each  of  the  accus- 
ed made  such  emendations  and  alterations  as 
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he  thought  proper.     This,  no  doubt,  would 
have  cured  the  original  irregularity  had  that 
irregularity  been  committed  after  Act  X.  of 
1872  had  come  into  operation  ;  the  question 
is'  whether  it  will  do  so  under  present  cir- 
cumstances.    Now,   Section   3  of  the  new 
Procedure  Code  says  that  cases  pending  in  a 
Criminal  Court,  when  ihe  Act  came  into  force, 
viz,,  January  i,  1873,  are  to  be  decided,  as  ! 
far  as  may  be,  according  to  the  new  Proce- 
dure.    Now,  this  case  was  pending  on  the 
I  St  of  January  1873,  and  1  think  that  the  pro- 
visions of  the  last  Clause  of  Section  346  of 
the  Code  may  be  fairly  and  reasonably  ap- 
plied to  it.     That  Section  says  that,  when  a  | 
Court  of  Session  finds  that  the  examination  I 
of  a  prisoner  has  not  been  fully  conducted 
according  to  law,  it  may  take  evidence  that 
the  prisoner  duly  made  the  statement  record- 
ed.    No  doubt,  this  permission  refers  to  ex-  | 
aminations  taken  under  Section  346,  but  it  ! 
may,  1  think,  be  also  made  to  refer  to  the  ■ 
analogous  Section  of  the  old  law,  and  gives  : 
the  Sessions  Judge  power  to  clear  up  difii- 
culties  of  this  nature,  whereby  the  prisoner 
is  not  prejudiced,  by  examining  the  officer 
who  recorded  the  prisoner's  statements  as  to 
the  fact  of  those  statements  having  been  duly 
and  intellis^entlv  made. 

Now,  Mr.  Lyall,  the  oflTicer  by  whom  ' 
Meher's  statement  was  recorded,  swears  posi- 
tively that  the  En^^lish  record  was  translated 
to  the  accused  in  Bengalee,  and  that  he  fully 
understood  the  purport  of  what  had  been  re- 
corded ;  he  swears  also  that  his  record  con- 
tained the  whole  of  the  accused's  statement. 
I  think  that  this  is  legally  sufficient,  and  that 
the  admissions  of  Meher  All,  although  in- 
formally recorded  in  the  first  instance,  may  be 
used  now  as  evidence  against  him.  But 
were  it  otherwise,  and  if  the  recorded  admis- 
sion of  the  accused  were  considered  inailniis- 
sible,  there  would  slill  be  the  evidence  of  the 
Magistrate  as  to  the  fact  of  an  inculpatory 
statement  having  been  made  to  him,  and  this 
would  be  evidence  which  the  Jury  might 
consider  as  corroborative  of  the  approver's 
testimony.  Tliese  remarks  apply,  mutatis 
mutajidis,  to  all  the  accused  who  made  state- 
ments before  the  IMagistrate,  Mr.  Lyall. 

Wiih  regard  to  the  second  objection,  I  do 
not  understand  how  the  ^lagistrate's  proceed- 
ings do  not  come  under  the  definiiion  of  a 
"  preliminary  enquiry."  An  enquiry  by  Sec- 
tion 4,  Code  of  Criminal  Procedure,  includes 
any  enquiry  which  may  be  conducted  by  a 
INIagistrate  under  the  Act,  and  this  enquiry 
was  made  by  the  Magistrate  of  Dacca  with  the 
object,  if  sufficient  evidence  was  attainable, 


of  committing  the  accused  parties  to  the 
Sessions  Court.  It  seems  to  me  to  come  in 
every  respect  within  the  meaning  of  a  pre- 
liminary enquiry  by  a  Magistrate.  It  has 
been  said  that  Meber  Ali  was  induced  to  con- 
fess by  the  police,  in  the  hope  that,  by  so  doing, 
he  would  be  admitted  as  Queen's  evidence. 
There  is  no  proof  of  this,  nor  does  Meher 
Ali  himself  say  that  this  was  the  case. 
His  answer  before  the  Sessions  Coort  vas 
that  the  charge  had  been  brought  against 
him  out  of  enraitv,  because  he  had  made 
himself  disagreeable  to  the  Rai  BahadoK,  that 
is,  Baboo  Kalee  Narain  Rai. 

In  his  examination  before  the  Magistrate 
he  admitted  going  with  the  party  to  Bakiah 
for  the  purpose  of  killing  ^nuato,  but  alleg- 
ed that  he  took  no  part  in  the  actual  murder, 
but  stayed  outside  the  house  whilst  the  others 
went  in  ;  he  admitted  the  taking  away  of  a 
box  containing  articles  of  jewellery,  which  be 
afterwards  gave  up  to  the  Police  Inspector. 
This  statement  is,  of  course,  no  corroboraticm 
of  the  approver  Peeroo's  evidence  so  far  as 
that  evidence  details  Meher  Ali's  part  in 
the  actual  murder  of  Anunto,  but  it  corro- 
borates both  approver's  evidence  so  far  as 
the  previous  conspiracy  to  murder  Anunto, 
and  the  going  of  the  prisoner  to  Buldah  for 
that  purpose. 

It  has  been  proved,  moreover,  by  apparent- 
ly respectable  testimony,  that  Meher  himself 
dug  up  from  beneath  the  ground,  and  gave 
to  the  Inspector,  certain  articles  of  jewellery 
proved  to  have  belonged  to  Anunto  at  the 
time  of  her  death. 

We  have  then  the  confessions  of  the 
prisoners  Hukum  Ali  and  Bhomur,  which,  as 
these  accused  were  being  jointly  tried  with 
Meher  for  the  same  offence,  may  be  taken 
into  consideration  against  him. 

Lastly,  the  statement  of  the  approvers 
regarding  the  wound  received  by  Meher  Ali 
during  the  dacoity  is  corroborated  indirect- 
ly by  the  fact  that,  immediately  after  that 
affair,  ^leher  was  found  with  a  wound  in  his 
side  as  described  by  the  approvers. 

As  a  matter  of  fact,  whether  Meher  Ali's 
confession  be  admitted  or  not,  there  is  other 
and  ample  corroboration  of  the  approvers' 
evidence  against  him.  And  after  full  consi- 
deration of  all  the  grounds  urged  in  favor  of 
this  prisoner,  I  am  of  opinion  that  the  Jury 
were  right  in  convicting  him.  Under  the 
circumstances,  however,  I  do  not  think  it 
would  be  right  to  inflict  a  capital  sentence. 
He  will  be  transported  for  life. 
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The  remaining  prisoners  can  appeal  on 
questions  of  law  only. 

And  first,  as  to  the  prisoners,  Bhomiir  and 
Hakum,  who  have  filed  a  joint-petition  of 
appeal - 

They  object  primarily  to  the  Judge's  adding 
fresh  charges  under  fresh  Sections  of  the 
Penal  Code — an  objection  which  is  palpably 
untenable,  the  charges  having  been  so  al- 
tered before  the  prisoners  were  called  upon 
lo  plead. 

Their  only  tangible  ground  of  appeal  is 
that  there  was  no  legally  sufficient  evidence 
against  them. 

Now,  that  evidence  consisted,  first ^  of  the 
depositions  of  the  approver-witnesses,  Peeroo 
and  Nitye  ;  secondly,  of  their  own  admissions 
lo  the  Magistrate,  which,  for  the  reasons  I 
have  given  in  another  part  of  this  judgment, 
were,  1  consider,  receivable  as  evidence  against 
them  ;  and,  thirdly,  of  the  statements  made  by 
other  prisoners  tried  jointly  with  them  for 
the  same  offence. 

Hukum  Ali  did  not  confess  to  any  com- 
plicity in  the  murder  ;  he  admitted  being 
present  when  the  crime  was  committed,  but 
said  that  he  had  gone  with  the  others  for  the 
purpose,  as  he  was  told  and  thought,  of 
catching  an  asamec.  Taking  his  confession 
as  a  whole,  it  amounts  to  no  more  than 
this. 

The  Judge  seems  to  me  to  have  put  the 
case  against  these  prisoners  fairly  enough 
before  the  Jury  ;  he  pointed  out  the  general 
discrepancies  in  the  approvers'  evidence,  and 
warned  them  to  be  careful  how  they  accepted 
such  evidence. 

As  a  great  deal  was  made  of  this  point  in 
the  course  of  the  argument,  I  think  it  as  well 
to  quote  the  words  of  the  Judge  regarding 
Peeroo  and  Nilye  :  ''Then,  gentlemen,  a  word 
•'as  to  the  evidence  of  the  approvers.  The 
•'vakeels  for  the  defence  have  said,  and  very 
"properly,  that  such  evidence  should  be 
"  regarded  with  very  great  distrust,  and  that 
'*  substantial  corroboration  of  it  should  be 
"  required,  and  especially  as  to  the  complicity 
"  of  individual  prisoners;  but,  on  the  other 
•*hand,  you  must  not  distrust  the  evidence  of 
**  approvers  too  much.  You  must  remember 
**  that  the  law  does  admit  such  evidence  as 
"  the  basis  of  a  conviction,  even  when  uncor- 
•*  roborated ;  and  while,  on  the  one  hand,  you 
•'  should  remember  that  the  evidence  of  ap- 
provers is,  from  its  very  nature,  evidence 

that  ought  to  be  received  with  great  caution, 
"  not  only  because  those  who  give  it  admit 
"  themselves  to  be  men  stained  with  fearful 
•'  crimes,  but  because  it  is  also  given  under 
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''circumstances  of  great  temptation;  those 
"who  give  it  know  as  it  were  that  their 
"  necks  are  in  the  noose,  and  they  are,  therefore, 
"  under  great  temptation  to  tell,  not  only  what 
**they  know  to  be  the  truth,  but  what  they 
"  think  is  required.  Whilst  you  remember  all 
"  this,  I  say  you  must  also  remember  that,  in 
'*  many  instances,  it  is  the  only  evidence 
**  available;  and  above  all  you  must  remem- 
'*  ber  that  what  you  have  to  decide  is  not  any 
''abstract  question  of  approvers'  evidence, 
"but  to  pass  an  opinion  on  the  evidence  of 
"particular  approvers,  and  you  must  view 
"  their  evidence  as  it  is.  You  must  consider 
"how  far  the  statements  of  the  approvers 
"  are  corroborated  by  other  witnesses.  When 
"  uncorroborated,  how  far  any  of  the  witnesses 
"are  likely  to  have  been  able  to  corroborate 
"  them,  and  what  degree  of  trust  you  can  allow 
"to  these  statements  standing,  perhaps,  un- 
"  corroborated.  You  must  consider,  too,  how 
"  far  the  statement  of  the  approvers  tally  with 
"each  other,  and,  if  they  vary  in  some 
"  points,  how  far  you  can  trust  them  in  the 
"points  on  which  they  agree.  You  must 
"  consider  how  far  the  statements  of  the  ap- 
"  provers  are  consistent  with  each  other,  and 
"  how  far  the  facts  deposed  to  by  them  are 
"likely  to  have  come  under  their  observa- 
"  tion ;  in  short,  you  must  take  those  state- 
"  ments  as  they  are,  corroborated  or  uncorro- 
"  borated,  consonant  or  dissimilar.  You  must 
"  remember  the  special  dangers  of  this  sort 
"of  evidence,  and  you  must  then  pro- 
"  nounce,  not  a  platitude  as  to  the  evidence 
"of  approvers  generally,  but  whether  you 
"  believe,  ancjl  how  far  you  believe,  the  evi- 
"dence  of  the  individual  approvers  who 
"  have  testified  before  you." 

It  appears  to  me  that  this  was  a  fair  and 
reasonable  exposition  of  the  law  on  the 
subject  of  approvers'  evidence,  and  that  with 
the  Full  Bench  decision  of  this  Court  in  the 
case  of  The  Queen  vs,  Elahee  Buksh,*  that 
the  uncorroborated  statement  of  an  approver;- 
witness  is  evidence  legally  sufficient  for 
conviction.  The  Judge  was  not  bound  to 
say  more  than  he  did.  Moreover,  sirtce  that 
decision  was  passed,  the  law  has  expressly 
provided  for  the  contingency,  and  Section 
133  of  the  Evidence  Act  lays  it  down  that 
a  "conviction  is  not  illegal,  merely  because 
it  proceeds  upon  the  uncorroborated  testi- 
mony of  an  accomplice." 

I  entirely  concur  in  the  remarks  made  hy 
Mr.  Justice  Jackson  in  the  case  above  referred 
to   (5   Weekly  Reporter,   page  94)   on  the 
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general  incapability  of  Mofussil  Juries  to 
*  rightly  appreciate  evidence,  unless  they  are 
very  considerably  aided  by  the  Judge  in  his 
summing  up;  but  to  tell  a  Jury  that  they 
must  not  cpnvict  a  prisoner  on  the  uncorro- 
borated evidence  of  an  approver,  when  the 
law,  as  expounded  by  this  Court,  and  laid 
down  in  the  Evidence  Act,  says  that  they  may 
do  so,  is,  I  think,  to  go  beyond  a  Judge's 
province  altogether ;  and  yet  this  is  what  the 
appellant's  Counsel  says  that  the  Judge  ought 
to  have  done.  I  think  that  the  Judge  did  all 
that  was  required  of  him  when  he  solemnly 
warned  the  Jury  of  the  danger  of  accepting 
the  uncorroborated  evidence  of  an  approver, 
leaving  it  to  them,  at  the  same  time,  to  say 
whether  or  not,  under  the  circumstances  of 
the  case,  the  particular  approver  before  them 
was  or  was  not  deserving  of  credit.  These 
remarks  apply  specially  to  the  case  of  Hukum 
Ali,  for  this  prisoner  made  no  confession  in 
respect  of  either  knowing  of,  or  taking  any 
part  in,  the  projected  murder  of  Anunto,  and 
his  statement,  therefore,  does  not  corroborate 
the  evidence  of  Peeroo  and  Nitye.  The 
confessions  of  Nuber  Ali  and  Bhomur, 
however,  could  be  considered  against  him 
under  Section  30,  Act  I.,  1872. 

I  do  not  think  that,  had  I  been  trying  the 
case  of  this  prisoner  with  assessors,  1  should 
have  convicted  him,  but  I  can  see  no  misdi- 
rection to  the  Jury,  and  would,  therefore, 
reject  the  appeal  of  Hukum  Ali. 

The  approvers'  testimony  against  Bhomur 
Ali  was  corroborated  by  his  own  very  full 
confession  made  to  the  ^Magistrate,  and  there 
was  also  the  confession  of  Meher  Ali  and 
Hukum  Ali,  which  implicated  him.  There 
was  certainly,  as  it  appears  to  me,  no  misdi- 
rection on  the  Judge's  part  as  regards  this 
prisoner. 

An  objection  was  taken  that  the  Judge 
ought  to  have  pressed  more  particularly  on 
the  Jury  the  theory  that  Baboo  Kalee  Narain 
Rai  was  at  the  bottom  of  the  affair,  and  had 
got  up  the  case  against  the  prisoners,  but 
the  Judge  did  bring  the  allegation  very 
pointedly  before  the  Jury.  I  do  not  think 
he  could  have  done  more  ;  there  was  no  evi- 
dence offered  by  these  prisoners  to  prove 
their  assertions,  and  there  was  nothing  in 
consequence  for  the  Judge  to  sum  up.  All 
that  Baboo  Kalee  Narain  did  in  this  case,  so  far 
as  it  was  stated  in  evidence,  was  slated  to  the 
Jury,  and  J  do  not  consider  that  the  Judge's 
statement  of  his  opinion  that  Baboo  Kalee 
Narain  had  only  been  doing  his  duty  was  a 
misdirection  to  the  Jury,  or  operated  in  their 
jiiinds  to  the  prejudice  of  these  accused  per- 


sons.    I  see  no  reason  to  interfere  with  the 
finding  of  the  Jury  as  regards  Bhomur. 

But,  with  reference  to  the  sentence  1  pro- 
pose to  pass  upon  Meher  Ali,  I  do  not  think 
it  would  be  proper  to  visit  these  two  men 
with  such  a  punishment  as  traospoitation  for 
life.  Section  396,  Penal  Code,  under  wbidi 
they  have  been  convicted,  allows  of  a  Icssff 
sentence,  and  ten  (10)  years*  rigorous  im- 
prisonment in  the  case  of  each  prisoner 
(Bhomur  Ali  and  Hukum  Ali)  will,  1  think, 
be  sufficient. 

Mohur  Ali  made  no  confession,  and  the 
evidence  of  the  approver- witnesses  is  ua- 
corroborated  as  regards  him.  I  would  not 
have  convicted  him  myself  on  such  evidence, 
but,  as  in  the  case  of  Hukum  Ali,  I  cannot 
say  that  the  Jury  who  found  him  guilty  did 
so  in  consequence  of  any  misdirection  on  the 
I)art  of  the  Judge,  As  in  the  preceding  case, 
however,  his  sentence  should  be  reduced  to 
10  years'  rigorous  imprisonment. 

Jahir  Ali  has  been  convicted,  under  Sec- 
tion 414,  Penal  Code,  of  voluntarily  assisting 
in  concealing  property  which  he  knew  to  be 
stolen. 

The  ground  of  his  a])peal  is  that  the  cii- 
dence  against  him  is  not  credible,  and  that 
Baboo  Kalee  Narain  Rai  has  got  up  the  case 
against  him. 

The  Judge  says  as  regards  this  prisoner: 
"The  evidence  of  the  Sub-Inspector  Ram- 
koomar  proves  that  the  prisoner  produced  to 
him  from  a  place  of  concealment  the  small 
brass  box  which  has  been  identified  as  part 
of  the  stolen  property,  and  also  a  pot  of 
money.  The  witness  Azim  proves  that  he 
saw  Jahir  Ali  bringing  these  articles,  and 
before  the  Magistrate  Jahir  confessed  to  hav- 
ing done  so,  although  he  denied  it  before 
you.''  This  prisoner,  who  is  the  brother  of 
Meher  Ali  and  Mohur,  did  confess  to  the 
Magistrate,  no  doubt,  the  fact  of  his  conceal- 
ing the  property  at  the  request  of  his  brother 
Meher,  just  before  the  latter  was  arrested, 
but  he  nowhere  admitted  that  he  knew,  or 
had  reason  to  believe,  the  property  was  stolen 
property. 

The  Judge  altogether  omitted  this  most 
essential  element  from  his  charge  to  the  Jury : 
he  put  it  strongly  to  them  that  the  prisoner 
was  proved  by  his  own  confession  and  by  the 
evidence  of  witnesses  to  have  concealed 
property,  but  made  no  mention  of  the  fact  that 
it  was  necessary  for  the  Crown  to  prove,  either 
directly  or  inferentially,  that  Jahir  knew  the 
property  to  have  been  stolen.  1  think  that 
this  was  an  omission  which  decidedly  pre- 
judiced the  prisoner's  case  to  the  Jury,  and 
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there  was  a  clear  misdirection  which 
|ould  have  the  effect  of  nullifying  the  find- 
I  do  not,  however,  under  the  circum- 
ices,  think  it  necessary  to  order  a  new 
il  of  this  prisoner. 

|\Ve  now  come  to  the  Hindoo  prisoners, 
loobun  Bose  and  Nobo  Sikdar,  who  have 
m  convicted  of  the  abetment  oif  an  offence 
jnishable  under  Section  396,  i.e.,  dacoity 
Ith  murder,  and  have  been  sentenced  to 
insportation  for  life.     Bhoobun  was  also 
[nvicted  under  Sections  202,  109,  but  no 
itence  was  passed. 
I  These  prisoners  are  the  head -ami  ahs  of  ! 
iboo  Hurrendro  Narayan,  the  former  being 
manager  and  also  his  brother-in-law. 
jainst  Bhoobun,  according  to  the  Judge's  * 
irge  to  the  Jury,  was  the  identification  by 
the  approver,  at  the    Chillai    River, 
lere  the  murder  of  Anunto  was  arranged 
with  Jaffir,  and  afterwards  in  the  verandah  , 
Anunto's  house  ;  the  unusual  behaviour  of , 
)ban   at  the  time  of  the  dacoity  ;  the 
[pposed  identification  of  him  by  his  master, 
furrendro,  as  the  person  calling  out  to  draw  ! 
le  bullet  before  the  gun  was  fired  ;  the  ex-  . 
imation  made  by  Jaffir  that  Bhoobun  Bose  ' 
id  instigated  the  dacoity  and  murder,  and 
statements  made  by  the  confessing  pri- 
^ners. 

The  appellant  objects,  first,  to  that  part  of 
Judge's  charge  which  tells  the  Jury  that 
|s  (Bhoobun 's)  unusual  conduct  at  the  time 
the  dacoity  is  consonant  with  the  theory 
his  guilt,  and  the  question  is — Was  any  , 
ich  unusual  conduct  deposed  to  by  the  wit-  i 
jses?   Hurrendro  Nath  and  Deenoo  Sing  | 
\t  the  only  witnesses  who  speak  to  the  cir- 
imstance  of  Bhoobun's  ordering  the  bullet  \ 
be  drawn,  and  the  Baboo's  evidence  is  al- 
[ether    inconclusive.     He   said   no  more  ■ 
ian  he  thought  it  was  Bhoobun  ;  whereas,  had 
|e  circumstance  occurred,  there  could  have  ' 
:d  no  reason  for  doubt  at  all.     Bhoobun,  1 
wording  to  the  other  witnesses,  was  stand - 
[g  within  a  few  feet  of  Hurrendro ;  and  the  \ 
|ght  is  said  to  have  been  moonlight ;  there  1 
)uld    have    been    no    difiiculty    in    clearly 
[entifying  a  person  whom  Hurrendro  was  in 
habit  of  seeing  and  speaking  to  every 
ly  of  his  life.     Deenoo's  evidence  on  this  ' 
rtnt  is  entirely  different  from  that  of  Ramjye. 
identification  of  Jaffir  also  by  Deenoo 
id  Ramjye  is,  as  I  have  before  said,  extreme- 
dubious,  as  are  the  circumstances  under 
fhich  the  fact  was  communicated  to  Hurren- 
ro  Nath  ;  and,  on  the  whole,  I  do  not  think 
was  right  to  say  to  the  Jury  that  Bhoobun's 
lusual  conduct  at  the  time  of  the  daqoity 


had  been  clearly  established.     The  evidence  ^ 
did  not  warrant  such  a  conclusion,  whilst 
the  decided  opinion  of  the  Judge  had,  I  have 
no  doubt,  considerable  weight  with  the  Jur}*. 

Then  as  to  the  identification  by  the  ap- 
prover, Nitye,  at  the  Chillai  River.  The 
Judge  very  fairly  and  properly  brought  to 
notice  the  irreconcilable  discrepancies 
between  Peeroo  and  Nitye's  evidence  as  re- 
gards the  identification  of  Bhoobun ;  but 
he  omitted  one  very  essential  point  in  favor 
of  the  accused  by  making  no  mention  of 
Nitye's  statement  before  the  Magistrate. 
The  Jury  evidently,  from  their  verdict,  be- 
lieved that,  according  to  the  Judge's  sup-t 
position,  Peeroo  had  intentionally  declined  to 
identify  the  man  who  came  in  the  boat  to 
arrange  for  the  murder  with  the  prisoner, 
Bhoobun,  and  believed  the  other  approver, 
Nitye,  who  swore  positively  that  Bhoobun 
was  the  man  in  question,  and  that  both  he 
and  Peeroo  had  full  opportunity  of  recog- 
nizing him. 

Now,  this  man,  Nitye,  before  the  Magis- 
trate, said  as  follows:  *' While  we  were 
there  "  {i.e.,  at  the  Chillai  River),  ''  two  men 
"came  in  a  boat;  Jaffir  told  me  one  was 
'*  Bhoobun  Bose.  I  did  not  know  him  before. 
"He  was  similar  to  the  Bhoobun  Bose  now 

"  here." 

And  the  Magistrate,  in  his  grounds  of 
commitment,  admits  that  Bhoobun  **  was  not 
fully  identified  by  Nitye." 

Before  the  Sessions  Court,  Nitye  deposed 
as  follows:  "Two  men  came  up  with  a 
"  boat.  I  could  recognize  them  if  I  saw  them. 
"I  am  certain  I  could  recognize  them.  I 
"  identify  the  prisoner,  Bhoobun  Bose,  as  one 
"of  them.*' 

Now,  considering  that  the  strength  of  the 
case  against  Bhoobun  was  his  alleged  meeting 
with  Jaffir  at  the  Chillai  River  as  proved  by 
the  witness  Nitye,  the  Jury  ought  certainly 
to  have  been  warned  that  this  witness,  when 
first  examined  as  such,  professed  himself 
unable  to  identify  Bhoobun  satisfactorily,  and, 
as  a  matter  of  fact,  according  to  the  ^Iagis- 
trate's  statement,  did  not  identify  him.  Had 
the  Jury  known  this,  they  would  hardly,  I  think, 
have  attached  much  credit  to  Nitye's  subse- 
quent statement,  that  he  could  identify,  and 
did  identify,  Bhoobun  perfectly  well.  The 
Judge  told  the  Jury  on  this  part  of  the  case, 
"  You  have  also  Nitye's  distinct  assertion 
"  that  Bhoobun  Bose  was  one  of  the  two  men 
"  who  came  to  the  river,"  thus  leading  them 
to  the  conclusion  that  there  was  no  reason 
why  Nitye's  statement  on  this  pokit  should  be 
disbelieved.     In  reality,  there  was  very  great 
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reason,  and  the  Jury  ought  to  have  been  told 
•  why. 

Then  as  to  the  exclamation  said  to  have 
been  made  by  Jaflfir  to  Peeroo.  The  ap- 
prover states:  *'JafFir  Ali  then  said  they  have 
"  called  and  taken  us  there,  and  done  for  our 
"  lives.  I  asked  who  had  done  this ;  he  said, 
"'Bhoobun  Bose  and  Dwarka  Rai.'  '  On 
this,  the  Judge  in  his  charge  said:  *' Now, 
''although  this  statement  is  rather  obscure 
"  in  its  terms,  still  it  distinctly  admitted  that 
''the  speaker  had  done  something  which 
"  might  cost  him  his  life,  and  he  plainly 
"  connected  Bhoobun  Bose  and  Dwarka  with 
''that  act,  and  the  statement  is,  therefore,  I 
"think,  admissible  pro  tantoy 

It  appears  to  me  that  this  was  no  evidence 
at  all  against  Bhoobun,  and  that  the  Jury 
were  misdirected  in  being  told  to  consider  it 
as  evidence.  If  the  statement  of  A,  that  he 
heard  B  say  that  C  had  urged  him  to  commit 
such  and  such  an  offence,  is  evidence  against 
C,  no  one,  it  seems  to  me,  would  be  safe. 
The  new  Evidence  Act  is  comprehensive 
enough,  without  making  it  include  statements 
of  this  sort. 

As  to  the  identification  of  Bhoobun  in  the 
verandah  of  Anunto's  house  at  the  lime  of  the 
murder  when  he  is  said  to  have  told  Jaffir  to 
finish  his  work  quickly,  the  only  evidence 
that  I  can  see  on  the  record  is  the  statement 
of  the  approver  Nitye.  For  none  of  the  con- 
fessing prisoners  mention  the  circumstance; 
nor,  if  they  had  done  so,  could  their  state- 
ments have  been  considered  against  Bhoobun. 
There  was,  therefore,  against  the  accused  on 
this  part  of  the  case  only  the  uncorroborated 
evidence  of  the  approver  Nitye. 

Under  ordinary  circumstances,  we  might 
not,  perhaps,  be  able  to  interfere,  because  the 
Jury  might  legally  have  chosen  to  believe 
that  uncorroborated  evidence;  but  in  the 
present  case,  I  think,  we  are  bound  to  do  so. 
I  am  of  opinion  that  the  Judge's  summing 
up  to  the  Jury  as  regards  this  prisoner  con- 
tained errors  both  of  omission  aud  commis- 
sion, and  that  the  accused  was  most  probably 
largely  prejudiced  thereby.  The  conviction 
should  be  quashed,  and  I  would  not  order  a 
new  trial. 

Then  as  to  the  prisonei  Nobo  Sikdar. 
He  appeals  chiefly  on  the  ground  that  the 
Judge  did  not  sufficiently  impress  the  Jury 
with  the  evidence  regarding  Baboo  Kalee 
Narain's  complicity,  nor  wi\h  the  fact  that 
there  was  no  motive  for  killing  Anunlo,  ar- 
rangements having  already  been  made  for 
her  departurg  from  Buldah.  That  the  state- 
ments of  the  confessing  prisoners  ought  not 


to  have  been  used  against  him,  and  that  in 
any  case  there  was  no  presumption  that  m 
planning  a  dacoity  he  had  meant  to  abet 
murder. 

The  Judge  says  of  this  prisoner :  "  Las- 
'*  ly,  as  regards  Nobo  Sikdar,  you  have  the 
"fact  that  he  is  shown  to  have  had- a  prime 
"  conversation  with  two  of  the  principal  mur- 
"  derers  two  days  before  the  murder,  and  joii 
"  have  ^leher's  statement  before  the  Maeis- 
'*  trate,  which  alleges  distinctly  that  he  insti- 
*' gated  and  contrived  the  murder."  There 
was,  no  doubt,  evidence  that  Nobo,  some  two 
days  before  the  murder  of  Annnto,  bad  had 
an  interview  with  Jaffir  Ali  in  bis  own 
house,  but  this,  although  a  matter  of  suspicion, 
would  not  necessarily  connect  the  prisoner 
with  the  murder.  The  link  was  supposed  to 
be  found  in  richer  Ali's  confession  to  the 
Magistrate,  which  the  Judge  directed  the 
Jury  to  consider  as  admissible  evidence 
against  Nobo. 

He  says :  "It  is,  no  doubt,  admissible 
"evidence  against  him,  as  every  statement  in 
"  it  affects  both  himself  and  Meher  equally." 

The  Judge  goes  on,  however,  to  warn  the 
Jury  that  ]\Ieher's  statement  requires  strong 
corroboration,  and  that  it  had  not  only  not 
been  corroborated,  but  was  opposed  by  the 
evidence  of  other  witnesses. 

It  seems  to  me  that  the  statement  of  Meher 
was  not  admissible  evidence  against  Nobo. 
Section  30,  Act  I.  of  1872,  introducing,  as 
it  does,  an  entirely  new,  and,  I  am  inclined  to 
think,  rather  dangerous,  element  in  the  con- 
duct of  criminal  trials,  ought  to  be  construed 
with  great  strictness.  Now,  the  words  of  the 
Section  are  :  "  When  more  persons  than  one 
"  are  being  tried  jointly  for  the  same  offence," 
and  they  do  not  fit  the  present  case.  Nobo 
and  Meher  Ali  were,  no  doubt,  being  joint- 
ly tried ;  but  it  was  not  for  the  same  offence, 
the  one  accused  being  tried  for  dacoitj  with  \ 
murder,  the  other  with  the  abetment  of  that  ] 
offence.  The  confession  of  Meher,  therefore, 
should  not  have  been  used  against  Nobo,  and 
the  Jury  were  misdirected  so  far.  If  thb  be  | 
eliminated,  there  is  nothing  but  a  vague 
suspicion  against  Nobo,  for  his  visit  to  Jaffir 
might  have  been  for  a  perfectly  innocent 
purpose.  Anyhow  it  cannot  be  said  that 
the  Jury  were  not  induced  to  impute  the 
worst  motives  to  that  visit  by  reason  of  the 
statement  of  Meher,  which  they  were  told  , 
was  admissible  evidence. 

I  would  quash  this  conviction,  and  mK 
direct  a  new  trial. 

Dwarka  Nath  Rai's  case  has  been  referred 
to  us  under  Section  263  of  the  Procedure   , 
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Code  ;  the  Judge  disagreeing  with  the 
majority  of  the  Jury  (5  out  of  7),  which 
acquitted  the  prisoner. 

I  have  already,  in  other  references  of  this 
nature,  stated  my  opinion  that  the  powers 
given  by  this  Section  should  be  very  sparing- 
ly exercised,  and  that  in  no  case  should  the 
High  Court  take  action,  unless  it  were 
conclusively  shown  that  the  Jury  had  given 
a  perverse  verdict  in  the  teeth  of  the  evi- 
dence, and  that. a  failure  of  justice  had  been 
the  result. 

Now,  this  most  certJiinly  cannot  be  said  of 
the  present  case.  How  the  Jury  concluded 
to  acquit- Dwarka,  whilst  convicting  Bhoobun 
and  Nobo,  may  be  a  matter  for  surprise,  but 
I  am  certainly  not  disposed  to  interfere  with 
the  verdict  as  given.  In  fact,  many  of  the 
reasons  given  for  holding  the  Jury  to  have 
been  misdirected  in  the  case  of  Bhoobun 
and  Nobo  would  have  applied  to  the  case 
against  Dwarka. 

There  remains  the  conviction  of  Bhoobun 
Bose  under  Sections  202,  109,  for  which  no 
separate  sentence  has  been  passed. 

There  was  evidence  that  Bhoobun, 
Dwarka,  and  Kashi,  when  told  that  JalTir 
had  been  recognized  by  his  voice,  told  the 
woman  Kalitara,  who  was  proceeding  to  the 
police-station  only  to  mention  the  fact,  that 
dacoity  with  murder  had  been  committed, 
and  not  to  mention  any  names. 

The  Judge  said  to  the  Jur}:  "Now, 
gentlemen,  if  you  believe  this  evidence,  1 
think  you  must  come  to  the  conclusion  that, 
in  sending  this  information  to  the  ihannah, 
these  prisoners  caused  a  very  material  fact 
to  be  suppressed." 
And  he  told  the  Jury  afterwards  that,  if 
they  believed  the  evidence,  •*  you  can  convict 
them  *'  {i.  e,,  these  three  prisoners)  "  of 
**  abetting  the  intentional  omission  to  give 
'information  ;"  and  also  that,  under  Section 
138  of  the  old  Code  of  Criminal  Procedure 
(then  in  force),  every  one  was  legally  bound 
to  give  information  in  the  case  of  certain 
offences  of  which  dacoity  with  murder  was 
one,  and  he  defined  the  word  "information" 
to  mean  "full  information,  in  fact  everv- 
thing  that  a  man  knows  about  a  crime,  and 
not  a  mere  barren  statement."  The  Judge 
also  told  the  Jury  that  the  suppression  of 
Jfaffir's  name  undoubtedly  "tended  to  facilitate 
his  escape." 

The  question  here  turns  upon  the  meaning 
to  be  attached  to  the  word  "  information." 
That  Bhoobun  and  Kashi  Chunder  were  aware 
that  Jaffir  was  said  to  have  been  identified ; 
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I  and  that,  knowing  this,  they  forbade  his  name 
being  mentioned  by  the  messenger  they  sentT 
to  the  thannah,  are  questions  of  fact,  on 
which  the  Jury  pronounced  adversely  to  the 
prisoners,  and  there  can  be  no  appeal  against 
their  verdict  so  far. 

But  I  understand  by  "  information  "  some- 
thing which  the  person  reporting  knows, 
or  has  reason  to  believe,  to  be  true,  and  not 
any  vague  surmises  which  the  people  around 
him  may  have  put  into  his  head.  The 
recognition  of  Jaflir  by  his  voice  at  the 
Chillai  River  was  evidently  a  thing  which 
was,  at  the  best,  very  dubious,  and,  unless  it 
were  shown  that  Bhoobun  had  good  reason  to 
know  that  the  man  in  question  had  been 
engaged  in  the  murder,  I  do  not  think  that 
his  telling  Kalitara  not  to  mention  any  names 
would  be  sufficient  to  convict  him  of  inten- 
tionally omitting  to  give  such  information 
as  would  have  prevented  Jaffir  from  being  - 
brought  to  justice.  Information  as  to  the 
occurrence  was  sent  to  the  police-station  at 
once,  and  the  Inspector  went  to  the  place 
immediately,  and  commenced  his  enquiries. 

I  think  that  the  Jury  should  have  been 
told  that  the  direction  by  Bhoobun  not  to  men- 
tion any  names,  even  if  believed,  would  not 
bring  him  within  the  purview  of  Section  202, 
Penal  Code,  unless  they  also  believed  that  he 
knew  Jaffir  to  have  been  engaged  in  the 
murder,  and  this,  I  think,  they  probably  would 
not  have  found,  had  the  evidence  against 
Bhoobun  on  the  more  serious  charge  been 
properly  laid  before  them.  I  have  already 
given  my  reasons  for  thinking  that  this  evi- 
dence was  not  properly  laid  before  them,  and 
it  follows  that,  in  respect  of  Section  202  also, 
the  Jury  were  misdirected. 

1  would  quash  this  conviction  also.  There 
remains  only  the  case  of  Kashi  Chunder. 
This  prisoner  has  not  appealed,  but  under 
the  circumstances  we  should  be,  I  think, 
justified  in  treating  his  case  under  Section 
297  of  the  Procedure  Code.  Now,  there  is 
no  more  evidence  against  Kashi  Chunder 
than  against  Bhoobun,  and  I  do  not,  as  1 
have  already  said,  consider  that  sufficient  for 
conviciion  under  Sections  202,  109  of  the 
Penal  Code. 

By  Section  297,  Code  of  Criminal  Procedure, 
we  are  authorized  to  pass  such  "  order,"  sen- 
tence, or  judgment  as  the  Court  thinks  fit,  and, 
1  think,  we  ought  to  say  that  Kashi  Chunder 
was  improperly  convicted,  and  should  be 
released. 

Kemp,  7.— I  concur  in  this  judgment. 
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The  1 6th  April  1873. 

I 

Present : 

The  Ilon'ble  Sir  Richard  Couch,  A7.,  Chief  \ 
Justice^  and  the  Ilon'ble  F.  A.  Glover,  ; 
Judge, 

Unlawful  assembly— Rioting:— Penal  Code, 
Sections  141  and  142. 

(Miscellaneous  Criminal  Case  No.  10  of 

1873) 

Birjoo  Singh,  Petitioner, 

7'crsus 

Khub  Lall  and  others,  Opposite  Party. 

Mr,  C.  Grei^ory  for  the  retitioncr. 

I 

Mr.  R.  E.  Ticidate  and  Moonshc-e  Abdoot  \ 
Baree  for  the  Opposite  Party.  ' 

It   cannot  be  said  that  a  person  intentionally  joins  an  t 
unlawful  assembly,  or  continues  in  it,  when  it  appears  ■ 
from  the  evidence  that  he  went  t«)  the  place  where  the 
members  of  the  unlawful  as«^eml)ly  were  gathered  to 
prevent    mischief  heinp  done  to  his  own  property  which  ' 
he  had  a  right  to  protect.  ; 

I 

Couch,  C.J. — Thk  petitioner  has  been  j 
convicted,  under  Section  148  of  the  Penal' 
Code,  of  rioting,  being  armed  with  a  deadlv 
^veapon,  or  anything  which,  used  as  a  weapon 
of  offence,  is  likely  to  cause  death.  In 
order  to  be  guilty  of  the  offence  of  rioting, 
the  person  must  be  a  member  of  an  unlawful 
assembly,  and  force  or  violence  must  be  used 
by  some  member  of  the  unlawful  assembly 
in  prosecution  of  the  common  object  of  it, 
or  by  the  unlawful  assembly.  We  must  sec 
whether  the  petitioner  was  a  member  of  an 
unlawful  assembly,  and  for  that  ])urposo 
we  must  look  to  Section  142  of  the  Penal 
Code,  which  says  :  "  Whoever,  being  aware  of 
facts  which  render  any  assembly  an  unlawful 
assembly,  intentional!)  joins  iha't  assembly,  or 
continues  in  it,  is  said  to  be  a  member  of  an 
unlawful  assembly."  And  the  a<jsembly  is 
unlawful  if  the  common  object  of  it  is  one 
of  the  several  mutters  set  forth  in  Section 
141.  ] 

There  was  here,  no  doubt,  on  the  part  of 
one  set  of  persons,  an  unlawful  assembly,  ' 
because,  according  to  the  finding,  thev  were 
assembled  to  commit  mischief  or  criminal 
trespass;  but  it  cannot  be  said  that  the 
petitioner  intentionally  joined  that  assembly, 


or  continued  in  it.  It  appears  to  me,  ^upon 
the  statement  of  the  case  by  both  the  Deputy 
Magistrate  and  the  Judge,  that  he  did  not 
intentionally  join  an  unlawful  assembly,  or 
continue  in  it.  What  appears  to  have  taken 
place  is  that,  the  bund  being  about  to  be  cut 
by  the  persons  belonging  to  the  other  village, 
he  went  there,  and  was  with  the  people  who 
belonged  to  his  own  village,  and  who  were 
endeavouring  to  prevent  the  cutting  of  the 
bund.  He  does  not  seem  to  have  taken 
part  in  any  assembly  that  was  unlaw* 
ful.  What  he  apparently  did  was,  endeavour 
to  prevent  any  violence  being  used.  He 
went  there  to  do  what  persons  had  a  right  to 
do,  viz  ,  endeavour  to  prevent  mischief  being 
done  to  property  which  belonged  to  them ; 
and  I  think  that  he  cannot,  under  the  cir- 
cumstances that  have  been  stated,  be  om- 
sidered  to  have  been  a  member  of  an  unlaw- 
ful assembly,  so  as  to  be  answerable  for  any 
acts  of  violence  which  were  committed  by 
the  assembly,  or  any  member  of  it,  in  proseca- 
tion  of  the  common  object.  The  acts  of  vio- 
lence committed  in  prosecution  of  the  common 
object  would  be  by  the  inhabitants  of  the 
village  who  were  endeavouring  to  cut  the 
bund.  It  would  be  strange  if  he  was  to  be 
made  answerable  as  a  rioter  for  that  which 
he  went  to  the  place  for  the  purpose  of  pre- 
venting. The  Magistrate  seems  to  have 
considered  that  it  was  the  duty  of  the  Raja- 
pore  people  to  offer  no  opposition  whatever 
to  the  cutting  of  the  bund;  that  they  were  to 
go  away  and  seek  the  Magistrate,  who  migbt 
be  at  a  great  distance,  and  obtain  an  order 
from  him,  and,  if  they  failed  in  that,  thej 
were  to  be  left  to  a  civil  suit  to  recover  com- 
pensation for  the  injury  to  their  crops  from 
persons  whom  it  might  be  difficult  to  identify 
as  those  who  actually  committed  the  mischief, 
and  from  whom,  if  identified,  it  might  not  be 
possible  to  recover  the  amount  of  the  com- 
pensation. I  think  that  is  a  view  which 
cannot  be  supported.  This  petitioner  was, 
so  far  as  the  evidence  goes,  doing  nothing 
more  than  what  he  might  properly  do  to 
prevent  mischief  being  done  to  what  was 
found  to  belong  to  his  village,  and  10  ha>*e 
been  an  old  bund.  The  conviction  must  be 
annulled,  there  being  no  evidence  in  his  case 
of  such  an  offence  as  he  has  been  convicted 
of.  The  fine,  if  paid,  will  be  returned.  We 
say  nothing  about  the  conviction  of  the  other 
persons,  as  we  have  no. petition  from  them 
before  us,  and  they  have,  I  understand,  already 
undergone  the  punishment  which  was  award- 
ed to  them. 

Glover^  J. — ^I  concur. 
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The  26th  April  1873. 

Present : 

The  Ilon'blc  F.  B.  Kemp  and  J.  B.  Thcar, 

Judges, 

Confession— Evidence— Act  I.  of  1872, 
Section  30. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Nuddea,  on  a  charge 
0/  voluntarily  causing  grievous  hurt. 

The  Queen 

versus 

Belat  All  Moonshee  and  others,  Appellants, 

Mr.  M,  Ghose  and  Baboo  Biprodass 
Mookerjce  for  the  Appellants. 

Before  a  confession  of  a  person  jointly  tried  with  the 
prisoner  can  be  taken  into  consideration  against  such 
prisoner,  it  must  appear  that  that  confesbion  implicates 
the  confessing  person  substantially  to  the  same  extent  as 
it  implicates  the  person  against  whom  it  is  to  be  used 
in  the  commission  of  the  offence  for  which  the  prisoners 
being  jointly  tried. 


Phear,  7.— We  think  that  the  verdict  of  the 
Jur>'  must  be  set  aside,  on  the  ground  that  the 
Judge  wrongly  directed  them  with  regard  to 
the  reception  of  the  so-called  confessions  of 
two  at  least  of  the  prisoners  who  were  jointly 
tried  with  the  appellants,  namely,  Kassim 
Mundle  and  Budun  Mundle.  I  have,. on  a 
former  occasion,  in  a  case  which  I  believe  is 
reported  in  the  19th  Vol.,  Weekly  Reponer, 

Fage  16,  already  explained  the  view  which 
take  as  to  the  proper  application  of  Section 
30  of  the  new  Evidence  Act.  That  view  is 
shortly  this,  namely,  that,  before  a  confession 
of  a  person  jointly  tried  with  the  prisoner 
can  be  taken  into  consideration  against  him, 
it  must  appear  that  that  confession  impli- 
cates the  confessing  person  substantially  to 
Ae  same  extent  as  it  implicates  the  person 
against  whom  it  is  to  be  used  in  the  com- 
xnission  of  the  offence  for  which  the  prisoners 
fl.re  being  jointly  tried.  It  seems  to  me  that 
ft  is  this  implication  of  himself  by  the  confess- 
ing person  which  is  intended  by  the  Legis- 


lature to  take  the  place  as  it  were  of  the 
sanction  of  an-  oath,  or  rather  which  is  sup- 
posed to  serve  as  some  guarantee  for  the 
truth   of   the    accusation  against   the  other. 
In  the  case  before  us,  neither  Kassim  Mundle 
nor    Budun    Mundle    say    anything    which 
amounts  to  a  confession  of  their  own  individual 
guilt  upon  the  charge,  whereon  they  were 
tried  jointly  with  the  petitioners,  appellants. 
Both  these  men  distinctly  keep  themselves 
out  of  all  complicity  in  the  actual  facts  which 
are  charged  against  all  the  prisoners  jointly, 
and  upon  which  the  appellants  have  been 
convicted  with  the  others  ;  so  that  it  appears 
to  my  judgment  that  the  statements  which 
these  men  make  against  the  appellants  are 
simply,  so  far  as  the  charge  upon  which  they 
have  been  convicted  is  concerned,  statements 
made  without  either  the  sanction  of  an  oath, 
or   of  that   substitute   for   that   sanction   to 
which  I  have  already  referred,  namely,   the 
implication  of  themselves  on  the  charge  upon 
which  they  have  been  tried  with  the  appel- 
lants, in  short,  without  the  aj)plication  of  any 
test  of  truth  whatever.     There  may  be  some 
doubt  whether  these  remarks  are  applicable 
to  the  confession  of  Muneeruddee.     Munee- 
ruddee,   no  doubt,  docs  state  facts  against 
himself  which  amount  to  a  confession  of  guilt 
upon  the  charge  on  which  he  and  the  other 
prisoners  have  been  convicted ;  at  the  same 
time  statements  which  he  makes  in  this  con- 
fession against  the  appellants,  if  they  amount 
to  anything  material,  seem  to  me  to  be  state- 
ments which  make  them  accessories  before  the 
fact  if  at  all,  and  not  actual  actors  in  the  trans- 
action which  conslifutes  the  foundation  of  the 
charge.     But.  however  this  may  be,  it  is  suffi- 
cient for  me  to  say  that,  in  my  opinion,  in  so 
far  as  the  Sessions  Judge  has  directed  that  the 
statements  of  Kassim  Mundle  and    Budun 
Mundle   against   the   prisoners   can  in   this 
trial    be    treated    as    evidence    against    the 
appellants,  this  is  a  wrong  direction  on  a  point 
most  material  to  the  fate  of  the  trial,  and 
therefore   I    think   the   verdict  must  be  set 
aside.     I  further  think  that  we  ought  not,  in 
this  case,  to  direct  a  fresh  trial,  because,  upon 
the  best  consideration  which  I  have  been  able 
to  give  to  the  evidence  upon  the  record,  the 
only  evidence  which  there  appears  to  affect 
the  appellants,  in  addition  to  the  statements 
of  these  so-called  confessing  prisoners,  is  the 
testimony  of  one  Jakeer,  and  L  feel  that,  if  I 
had  to  try  the  case  as  a  Juror  upon  this  man's 
testimony,    taken  with  even    the   statements 
of  Muneeruddee,  supposing  this  statement  to 
be    admissible,    I    could    not    convict    the 
appellants  of  the  charges  upon  which  they  have 
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been  convicted  in  ihe  Court  below.  It  there- 
'fore  appears  to  me  that  we  ought  not  to  send 
back  this  case  for  a  new  trial,  simply  because 
I  am  of  opinion  that  the  evidence  on  the 
record  would  not  be  sufficient  upon  such  new 
trial  to  convict  the  prisoners.  I  would,  there- 
fore, set  aside  the  verdict,  and  direct  that  the 
prisoners  be  discharged. 

Kemp,  J. — I  concur  in  this  judgment. 


The  2ftth  April  1873. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  J.  B.  Phear, 

Judges. 

Confirmation  of  sentence  of  death. 

Criminal  Referred  Jurisdiction. 

The  Queen 

versus 

Nga  Shoay-de,  Prisoner, 


The  fact  that,  except  death,  no  punishment  more 
severe  than  that  which  the  prisoner  is  undcrijoingf  at 
the  time  of  the  commission  or  the  offence  can  be  inflict- 
ed, is  not  of  itself  sufticicnt  to  justify  the  Court  in  con- 
demning the  convict  to  death. 


Pheary  J. — We  do  not  think  the  extreme 
penally  of  the  law  ought  to  be  inflicted  in 
this  case.  Had  not  the  accused  been  already 
under  sentence  of  transportation  for  life  at 
the  time  when  this  offence  was  commiUcd, 
there  could  have  been  no  doubt  that  the 
offence  itself  exhibited  no  features  such  as  to 
call  for  the  highest  punishment,  even  of 
transportation  for  life.  Th-'  fact  that,  except 
death,  no  punishment  more  severe  than  that 
which  the  prisoner  is  now  undergoing  can, 
under  the  circumstances  of  the  case,  be  in- 
flicted on  him,  is  not  of  itself  sufficient  to 
justify  our  condemning  the  convict  to  death. 

We  direct  that  the  sentence  of  death 
passed  on  the  prisoner  by  the  Chief  Com- 
missioner be  set  aside,  and  in  lieu  thereof  he 
be  sentenced  to  transportation  for  life. 


The  28ih  April  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  J.  B.  Phcar, 

Judges, 

Evidence  of  accomplice — Confession— Corrobo- 
ration—Act  I.  of  1872,  Sections  1x4,  153. 

Commiiied  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  0/  Purneah,  on  a  charge 
0/  dacoity. 

The  Queen 

versus 

Udhan  Bind  and  others,  Appellants. 

Although,  by  Section  133,  Act  I.  of  1S72,  an  accwmp&c 
IS  a  competent  witness  against  an  accused  person,  asd 
a  conviction  would  not  be  illegal,  merely  beause  it 
proceeded  upon  the  uncorroborated  testimony  of  sa 
accomplice,  yet  it  would  be  unsafe,  whef«  the  testimoBi 
of  the  accomplice  is  not  corroborated  in  any  roateriil 
point,  except  by  the  confession  of  at  fcUow-.prisoMr. 
whose  testimony  likewise  requires  corroboration,  to 
convict  the  accused. 

Kemp,  J, — These  four  prisoners  have  been 
convicted  under  Section  395  of  the  Penal 
Code,  and  have  been  sentenced  each  to  fiv« 
years'  rigorous  imprisonment. 

The  prisoner  Chooramun  confessed  befoit 
the  Joint  Magistrate,  Mr.  Wver;  he  also 
pleaded  guilty  in  the  Sessions  Court,  and 
part  of  the  stolen  properly  identified  by  the 
prosecutor  and  his  witnesses  was  found  in  his 
house.  Mr.  Shillingford,  an  indigo  planter, 
has  given  his  evidence  in  this  case,  which 
supports  that  of  the  prosecutor  in  ihe  matter 
of  the  identification  of  the  gun.  We  shall 
not  interfere  wiih  the  sentence  passed  upon 
Chooramun. 

With  reference  to  the  four  prisoners  who 
have  appealed  to  this  Court,  the  Judge  admits 
that  the  only  evidence  against  them  is  that  of 
the  approver  Mohun,  corroborated,  it  is  said, 
by  the  statements  made  by  Chooramun  in  his 
confession.  Now,  under  Section  133  of  the 
new  Evidence  Act,  an  accomplice  is,  no  doubt, 
a  competent  witness  against  an  accused  per- 
son, and  a  conviction  would  not  be  illegal, 
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erely  because   it  proceeds  upon  the  un- 

rroborated   testimony  of   an   accomplice. 

is    principle    had   been    previously    laid 

wn  in  the  case  of  Elahie  Buksh  (5  Weekly 

porter).     That  decision  was  passed  before 

e  new  Evidence  Act  came  into  operation. 

nder  Section   114  of  the  same  Act,  the 

mt  may  presume  that  an  accomplice  is 

worthy  of  credit,  unless  he  is  corroborated 

material   particulars.     (Illustration   b    to 

tion  114  of  the  Act.)     Now,  in  this  case, 

accomplice  Mohun,  who  is  styled  by  the 

ssions  Judge  as  a  very  zealous  witness,  is 

t  corroborated  in  material  particulars. 

The  approver,  in  his  zeal  to  give  evidence 

inst  a  number  of  men  of  different  vil- 

es,  identified  in  the  Sessions  Court  some 

a  dozen  prisoners,    whose    names   he 

mils  he  did  not  even  know  before  the  dacoity 

k   place.     Then   it  also  appears   in  the 

rse  of  the  enquiry  that  the  wife  of  the 

soner  Khalman  was  seduced   by  Dalla. 

ow,  Dalla  is  a  connection  of  the  approver 

ohun.     The  Judge  says,  that  he  does  not 

insider  that   the  fact  of  Khalman's  wife 

ing  seduced  by  Dalla  would  give  rise  to 

y  enmity,  because,  *'  with  people  of  such  low 

aste  as  the  prisoner  is,  the  taking  away  of 

man's  wife  is  often  far  from  being  any 

use  for  enmity."     I  cannot  concur  with 

Sessions  Judge  in  this  opinion.     On  the 

ntrary,  as  far  as  my  experience  goes,  I  have 

nd   that  men  of  the  lower  classes  are 

remely  jealous  of  their  wives. 

Then  there  is  the  fact  that  these  accused 
ve  examined  some  witnesses,  who,  on  the 
iole,  give  them  a  good  character,  and  say 
t  they  are  men  who  occupy  and  cultivate 
d.  The  Sessions  Judge  observes  that,  as 
is  going  to  pass  a  lenient  sentence,  he 
s  not  think  it  necessary  to  send  for  the 
messes  whom  they  desire  to  examine, 
ugh  those  witnesses  were  cited  for  the 
ose  of  speaking  to  the  good  character 
the  prisoners.  The  Judge's  remark  on 
s  part  of  the  case  is  somewhat  remark- 
le.  He  says :  "  I  am  going  to  pass  a  lenient 
tence,  because  there  does  not  appear  any 
avating  circumstances  connected  with  it. 
even  if  the  witnesses  give  the  accused 
good  character,  the  sentence  would  not  be 
er  mitigated,  and  I  do  not  think  it 
ssary  to  send  for  them.'' 

The  statement  of  Mohun  not  being  corro- 
rated  in  any  material  points  except  by  the 
nfessing  prisoner  Chooramun,  whose  state- 
nt  labors  under  the  same  infirmity  as 
lat  of  the  approver  Mohun,  we  think  that, 
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taking  all  the  circumstances  of  the  case  into 
consideration,  it  would  not  be  safe  to  convict* 
the  prisoners  upon  this  evidence.     We,  there- 
fore, direct  that  they  be  released. 


The  29th  April  1S73. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  F.  A.  Glover, 

ytidges. 

Perjury. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Midnapore,  on  a 
charge  of  giving  false  evidence. 

The  Queen 
versus 

Shib  Prosad  Giri,  Appellant. 


Baboo  Bipprodass  Mookerjee  for  the 
Appellant. 


A  statement,  untrue  to  the  prisoner's  knowledge, 
made  upon  oath  in  the  course  of  a  judicial  proceeding, 
amounts  to  perjury,  notwithstanding  the  fact  that  the 
statement  itself  is  immaterial  to  the  matter  before  the 
G>urt. 


Phear y  J, — The  course  which  has  been 
taken  by  the  prosecution  in  this  case  appears 
to  be  somewhat  peculiar.  The  Sessions 
Judge  in  his  judgment  says:  "The  charge 
**  is  for  giving  false  evidence  before  a  Moonsiff . 
"The  suit  was  for  rent  against  Hurnarain, 
"  who  pleaded  in  defence  that  he  had  paid  the 
"  rent,  and  had  receipts  signed  by  Shib  Narain 
**  tehsildar.  The  receipts  were  filed,  and  were 
"  denied  on  oath  by  Shib  Narain,  who  stated 
"  that  he  never  gave  any  receipts  signing  him- 
"self  Shib  Narain.  That  statement  is  the 
••foundation  of  the  present  charge." 
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I  find  that  this  is  so.  The  present  charge 
•  runs  in  these  words:  ''That  Shib  Prosad 
**  Giri,  alias  Shib  Narain  Giri,  on  or  about  the 
**  20th  day  of  November  187a,  in  the  Court  of 
"  the  Moonsif!  of  Namal,  stated  on  oath  that  he 
**  never  grants  dakhilas  signed  Shib  Narain 
*'  Giri,  which  statement  being  false,  he  has 

*'  intentionally  given  false  evidence,"  and  soon. 

•  •  •  * 

The  deposition  which  the  prisoner  gave  in 
the  Court  of  the  MoonsifE  has  been'  read  to 
us ;  and  it  appears  that  he  there  stated  that 
he  looked  at  the  receipt  put  in  by  the  defend- 
ant Humarain,  and  then  said  that  the  signa- 
ture on  that  receipt  was  not  his.  He  went 
on  to  add  (apparently  by  way  of  giving  greater 
force  or  emphasis  to  his  testimony):  "  I 
"sign  receipts  (dakhila  farkhatti)  as  Shib 
"  Prosad  Giri.  1  never  sign  as  Shib  Narain 
"  Giri." 

I  think  certainly  one  would  have  expected' 
that  the  prosecution,  in  framing  the  charge 
a  jainst  prisoner,  would  have  placed  it  upon 
the  material  portion  of  the  prisoner's  state- 
ment rather  than  upon  the  immaterial.  Hur- 
narian  put  forward  a  receipt  which  purported 
to  be  signed  by  Shib  Narain  tehsildar.  If 
that  receipt  had  really  been  signed  by  the 
prisoner,  then,  I  suppos%,  so  far  as  I  can 
judge  from  so  much  of  the  civil  suit  as  has 
been  disclosed  to  us,  Hurnarain's  defence 
would  have  been  complete.  The  material 
part,  then,  of  the  prisoner's  testimony  in  that 
case  was  the  passage  in  which  he  said 
the  receipt  put  forward  by  Humarain  was 
not  signed  by  him.  If  he  made  that  state- 
ment falsely,  unquestionably  that  statement 
was  a  perjury  of  the  most  serious  and  most 
material  kind.  Consequently,  I  repeat  I 
should  have  expected  that  the  prosecution, 
when  it  set  itself  to  prosecute  the  prisoner 
for  perjury,  would  charge  him  with  having 
committed  perjury  in  that  particular  statement. 
It  appears,  however,  that,  for  some  reason 
or  other,  the  prosecution  has  chosen,  instead 
of  this,  to  charge  him  with  perjury  in  the 
collateral  matter,  namely,  in  the  statement 
which  he  made  to  the  effect,  "  I  never  grant 
**  any  receipt  signing  myself  Shib  Narain." 
To  show  how  unimportant  this  last  statement 
is,  I  need  only  remark  that  this  statement 
might  be  entirely  false,  and  yet,  at  the  same 
time,  it  might  be  perfectly  true  that  the 
prisoner  did  not,  in  fact,  sign  the  receipt 
which  Hurnarain  put  forward.  It  seems  to 
me,  therefore,  that  the  course  taken  in  this 
case  amounts  to  prosecuting  the  prisoner  for 
a  shadow  while  the  matter  of  real  substance  is 
allowed  entirely  to  go  on  one  side.     Although 


he  may  have  been  rightly  ccmvicted  in  this 
case,  yet  it  may  well  enough  be  that  •Hur- 
narain's plea  of  payment  was  a  false  plea  in 
the  case  tried  before  the  Moonsiff.    It  u 
possible  to  conceive  that  the  prisoner  was 
not  prosecuted  upon  the  material  statemoit, 
because  Hurnarain's  testimony  could  not  be 
relied  upon ;  but,  if  so,  in  my  jadgpment,  be 
ought  not  to  have  been  prosecuted  at  aU. 
However,  we  must  take  this  case  as  it  comes 
before  us ;  and  we  find  that  the  Judge  and 
the  assessors  have  upon  the  evidence  arrived 
at  the  conclusion  that  the  statement  made  bf 
the  prisoner  to  the  Moonsiff,  to  the  effect  that 
he  never  gave  any  receipt  signing   himself 
Shib  Narain,  was  an  untrue  statement  to  the 
prisoner's   knowledge.     And,   inasmuch   as 
that  statement  was  made  upon  oath  in  the 
course  of  a  judicial  proceeding,  no  doabt,  by 
the  penal  law  of  this  country,  it  amoants  to 
perjury,   notwithstanding  the  fact  that   the 
statement  itself  was  immaterial  to  the  matter 
before  the  Court.     On  looking  to  the  evidence, 
which  we  have  had  read  through  very  care- 
fully, it  appears  that  there  is  the  testimony 
of  the  witness,  Ram  Narain  Jana,  who  says 
that  the  prisoner    has    given    him   seveial 
receipts  marked  in  Court,  A,  B,  C,  &c^  and 
that  he  saw  the  prisoner  sign  his  name  upon 
them,  and  that  that  name  is  Shib  Naiain.    The 
Sessions  Judge  and  assessors  have  believed 
this  man,  and  if  his  testimony  is  worthy  of 
credit,   unquestionably  it  makes  ont    vdy 
clearly  that  the  prisoner  told  a  falsehood* 
when  he  said  in  effect  that  he  never  at  any 
time  gave  any  receipt  signing  himself  Shib- 
narain.    It  is  impossible  for  us  to  say  thai 
the  Sessions  Judge  and  the  assessors  wexe 
wrong  in  giving  credit  to  this  man's  testi- 
mony, and  consequently  we  think  that  we  are 
unable  to  disturb  the  conviction. 

We  are,  however,  of  opinion,  havii^g^  regaid 
to  the  nature  of  the  charge  that  is  made 
against  him,  namely,  that  it  is  not  a  charge  of 
having  committed  perjury  in  the  statement  of 
any  fact  material  to  the  suit  in  which  the 
testimony,  was  given,  that,  indeed,  as  I  have 
already  shown,  it  left  the  substantive  issue  of 
truth  or  untruth  wholly  untouched.  We  aie 
of  opinion  that  the  sentence  passed  upon  the 
prisoner  is  unduly  severe ;  we  think  that  it 
ought  to  be  reduced,  and  accordingly  we 
reduce  it  to  rigorous  imprisonment  for  four 
months,  reckoning  that  period  from  the  date 
of  the  original  conviction. 
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The  30th  April  1873. 
Present : 


'he  Hon'ble  F.  B.  Kemp  and  J.  B.  Phear, 

Judges, 

lisdirection~Chars:e  to  Jury— Act  X.  of  1872, 
Sections  255  and  256. 

\ommitled  by  the  Magistrate ^  and  tried  by  the 
Sessions  Judge  of  Nuddea,  on  a  charge  of 
criminal  breach  of  trust. 

The  Queen 

versus 

Rajcoomar  Bose,  Appellant, 

Mr,  M,  Ghose  and  Baboo  Bipprodass 
Mookerjee  for  the  Appellant. 

Phje  High  Court  will  set  aside  the  verdict  of  a  Jury 
ly  in  such  cases  in  which,  by  a  misdirection  to  the  fury, 
accused  has  been   materially  prejudiced,  or  where 
"^  has  been  a  failure  of  justice. 

\Kemp,  J, — The  prisoner,  the  Deputy  Post- 
ister  of  .Buggolah,  in  Zillah  Nuddea,  was 

tspended   on   the   2nd   of  May    1872.     It 

^pears  that  the  reason  of  his  suspension  was 
It  he  had  reason  to  find  fault  with  a  sub- 
linate  of  the  name  of  Jullodhur,  and 
:ommended  his  removal.     His  immediate 

|pcrior  wished  to  reinstate  Jullodhur,  but 

ijcoomar  Bose,  the  prisoner,  objected  to 

|8,  and  this  conduct  on  his  part  was  consi- 
red  to  amount  to  insubordination,  and  led  to 
suspension.     Subsequent  to  his  suspen- 

^n,  his  successor,  oh  taking  charge  of  the 
st-office  of  Buggolah,  found  that  the  cash- 
mce  in  his  hands  amounted  to  Rs.  57. 
this  sum  the  prisoner  accounted  for  Rs.  2, 
'  said  with  reference  to  the  balan  :e  of  Rs.  55 

It  it  had  been  expended  by  him,  partly 
keeping  up  a  boat  during  the  inundation 
187 1,  and  partly  in  paying  the  wages  of  a 

jlway.peon  of  the  name  of  Sreesh  Chun- 
Pal.  An  explanation  was  called  for  from 
prisoner  Rajcoomar  Bose,  which  he  sub- 
ted    in    great    detail    to    the  post-office 

[borities.  In  this  explanation  he  makes  the 
le  statement  with  reference  to  the  Rs.  55 

^h-balance  that  he  now  makes  before  the 

5ions  Judge.     The  post-office  authorities, 

deeming  that  explanation  altogether  satis- 

)ry,  directed  the  Inspecting  Post-master, 

has  been  examined  in  this  case,  to  prose- 

Rajcoomar  Bose.    The  charges  against 

jcoomar  Bose  are,  under  Section  409  of 

Penal  Code,  of  criminal  misappropriation 

moneys  which  were  in  his  charge  in  his 

)acity  as  a  public  servant.    The  Deputy 


Magistrate  framed  the  charge  under  one  head, 
but  the   Sessions  Judge,   for  some  reasor^ 
which  we  do  not  quite  understand,  thought 
proper  to  split  it  up  into  three  separate  and 
distinct  charges.     The  case  was  tried  with 
the  aid  of  a  Jury,  and  they  convicted  the 
prisoner  under  Section  409.     The  Sessions 
Judge  has  sentenced  him  to  iiv^  years'  rigorous 
imprisonment.      The  main  grounds  of  the 
appeal  are  that  the  Judge  has  misdirected  the 
Jury,  and  that  his  summing-up  is  one-sided ; 
that  he  has  omitted  to  point  out  to  the  Jury 
the  evidence  and  points  in  favor  of  the  pri- 
soner; that  he  has  omitted  to  point  out  to 
them  the  enmity  which  admittedly  existed 
between  the  principal  witness  Jullodhur  and 
the  prisoner ;  that,  with  reference  to  the  alleged 
alteration  of  the  date  in  the  letter,  which  is 
marked  J  in  the  book,  he  ought  to  have 
pointed  out  to  the  Jury  that  the  prisoner's 
case   was   that  the   letter  in  question   was 
despatched  in  September;  that  there  was  no 
reason  why  the  prisoner  should  alter  the  date 
from  September  to  October,  while  the  body  of 
the  letter  remained  unaltered,  which  conclu- 
sively shows  that  the  letter  was  despatched 
in  September,  and  not  in  October;  and,  fur- 
ther, that  the  prisoner  could  have  had  no  con- 
trol whatever  over  that  letter-book,  inasmuch 
as,  from  the  date  of  his  suspension  in  May 
1872,  to  the  date  of  his  trial  many  months 
after,  it  was  never  in  his  custody.    Then  it  is 
urged  that  the  Judge  entirely  omitted  to  draw 
the  attention  of  the  Jury  to  the  fact  that  the 
prisoner's  case  was  not  that  he  contracted 
with  the  boatmen  directly  with  reference  to 
the  hire  of  the  boat  during  the  inundation, 
but  that  the  contract  was  made  with  Jullo- 
dhur, and  therefore  the  Judge  was  wrong  in 
prominently  calling  the  attention  of  the  Jury 
to  the  fact  that  the  prisoner,  instead  of  pay- 
ing the  boatmen,  had  paid  Jullodhur,  and 
directing  them  to  take  that  circumstance  into 
consideration  as  evidence  against  the  prisoner. 
Then,  and  this  is  the  most  important  error  in 
the  summing-up,  and  by  which  undoubtedly 
the  Judge  has  misdirected  the  Jury  in  a  most 
important  part  of  the  case,  inasmuch  as  the 
Judge  has  directed  the  Jury  to  hold  as  con- 
clusive  evidence    against   the   prisoner   the 
fact  that  the  books  which  are  admitted  by 
him  show  that  in  January  there  was  no  such 
sum  amounting  to  Rs.  40  as  cash-balance 
from  which  the  prisoner  could  have  paid  the 
witness  Jullodhur,  as  stated  by  him ;  where^ 
as,  on  referring  to  these  books,  it  appears  that, 
up  to  January,  there  was  a  balance  of  Rs.  43. 
There  are  other  minor  omissions  pointed  out 
by  the  prisoner  in  the  petition  of  appeal,  but 
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we  think  it  sufficient  for  the  purposes  of  this 
•  judgment  to  notice  the  principal  ones  which 
have  been  stated  above.  The  petition  winds 
up  with  a  statement  that  the  sentence  of  five 
years'  rigorous  imprisonment  is  too  severe  | 
with  reference  to  the  prisoner's  youth,  and,  on 
turning  to  the  answer  of  the  prisoner,  we  find 
that  he  is  a  young  man  of  the  age  of  21. 

Now,  in  this  case,  undoubtedly,  the  sum- 
ming-up of  the  Judge  is  very  defective,  and 
he  has,  in  one  or  two  instances,  and  notably 
in  the  instance  of  the  cash-balance  book, 
altogether  misdirected  the  Jury.  The  Jury  in 
this  case  have  not  been  intelligently  guided 
by  the  Judge,  evidence  has  been  placed 
before  them  which  ought  not  to  have  been 
placed  before  them,  and  deductions  have  been 
drawn  from  facts  which  do  not  exist.  The 
style  of  the  charge  also  appears  to  us  to  be 
very  objectionable.  The  Jury  are  repeatedly 
called  upon  in  the  following  terms :  "  Do 
you  believe  this  ?"  **  Can  you  believe  that  ?" 
instead  of  leaving  them  to  judge  of  the  evi- 
dence, and  to  decide  what  weight  is  to  be 
attached  to  it. 

Now,  it  is  not  in  every  case  in  which  there 
has  been  a  misdirection  to  the  Jury  that  this 
Court  will  set  aside  a  verdict  of  guilty,  but 
only  in  such  cases  in  which  the  accused  has 
been  materially  prejudiced,  or  where  there 
has  been  a  failure  of  justice.  In  other  words, 
if  this  case  had  been  tried  with  the  aid  of 
assessors,  and  this  Court,  on  appeal,  after 
reading  the  whole  of  the  evidence,  should 
come  to  the  opinion  that  the  verdict  was 
not  warranted  by  the  evidence,  this  Court 
A'ould  be  justified,  under  the  ruling  to  be 
found  in  the  5th  Vol.,  Weekly  Reporter,  in 
the  case  of  Eiahee  Bux,  to  set  aside  the 
verdict,  to  direct  the  discharge  of  the  pri- 
soner, and  not  to  direct  any  fresh  trial. 
In  this  case,  I  have  very  carefully  gone 
through  the  evidence,  and  I  think  that  the 
prisoner  is  on  that  evidence  entitled  to  an 
acquittal.  The  first  sum  which  he  is  charged 
with  misappropriating  is  a  sum  of  Rs.  40, 
which,  as  already  stated,  has  been  split  up 
into  two  items  of  Rs,  33-5-4  and  Rs.  6-10-8, 
Now,  there  are  letters  from  his  immediate 
superior  on  the  record,  which  show  that  the 
prisoner  applied  for,  and  obtained  sanction 
for,  the  employment  of  a  boat  during  the 
great  inundation  which  took  place  in  1871 
in  the  Nuddeah  district,  whereby  all  com- 
munication by  land  was  cut  off,  and  no 
delivery  of  letters  could  be. made  until  a 
boat  was  obtained.  The  prisoner's  story 
is,  that  he  hired  this  boat  through  Jullodhur, 
who    was    then    subordinate   to    him,    and 


that,  although  he  repeatedly  applied  to  his 
immediate  superiors  to  remit  the  aonej 
for  the  hire  of  the  boat,  this  was  not  done, 
until  very  long  after ;  that  repeated  demands 
were  made  for  the  money  by  the  boatmen,  and 
that  he,  therefore,  advanced  the  Rs.  40  on 
various  occasions  through  Jullodhur  to  the 
boatmen,  and  that  he  took  from  Jullodhur  a 
receipt  for  the  whole  sum  of  Rs.  40. 
That  receipt  has  been  produced  by  the  pri- 
soner; it  is  witnessed  by  Kedar  Bose  and 
Sreesh  Chunder  Pal,  and  signed  in  English 
by  Jullodhur,  rural  messenger.  Kedarnatfa 
has  been  examined,  and  he  states  that  the 
receipt  was  signed  by  Jullodhur  in  his  presence, 
and  that  the  money  was  also  paid  in  his  pre- 
sence. Sreesh  Chunder  Pal  has  also  been 
examined,  and  he  says  that  the  signature  ^ 
not  his.  We  have,  therefore,  the  evidence  of 
Kedar  Bose  to  the  fact  that  the  receipt  was 
signed  by  Jullodhur,  and  that  the  money 
passed  to  him.  On  the  other  hand,  we  have 
thedenial  of  Sreesh  Chunder  Pal,  The  signa- 
ture of  Sreesh  Chunder  Pal  is  a  very  peculiar 
one ;  and  on  a  careful  comparison  of  this  sig- 
nature with  his  admitted  signature  on  anotlKT 
document,  which  is  on  the  record,  I  am 
clearly  of  opinion  that  Sreesh  Chunder  Pal 
has  not  given  true  evidence  in  this  case,  and 
that  his  statement,  that  he  did  not  sign  as  a 
witness  the  receipt  granted  by  Jullodhur,  is 
false.  Then,  on  the  other  charge,  the  faa 
that  Sreesh  Chunder  Pal  admits  thai  he 
wrote  the  receipt  for  Rs-  15,  being  the 
amount  of  his  salary  for  three  months,  and 
that  he  also  signed  that  receipt,  but  he  states 
that  he  did  not  receive  the  money,  namely, 
the  Rs.  15.  Here,  again,  we  have,  in  this 
instance  also,  the  statement  of  the  witness 
Kedar  Bose,  who  deposes  that  Sreesh  Chun- 
der did  sign  the  receipt,  a  fact  admitted  by 
him,  and  that  the  money  was  paid  to  him. 

On  the  whole  case,  therefore,  if  this  had 
been  a  trial  with  the  aid  of  assessors,  instead 
of  a  trial  by  Jury,  we  should  not  think  it  right 
to  convict  the  prisoner  upon  this  evidence. 
We,  therefore,  do  not  direct  a  fresh  trial,  but 
direct  that  the  prisoner  be  discharged. 

Pkear,  J, — I  entirely  concur  in  all  that 
has  fallen  from  my  learned  brother,  Mr.  jus- 
tice Kemp,  but  I  think  that,  under  the  circum- 
stances of  the  case,  it  may  be  as  well  if  I  add 
a  few  words,  inasmuch  as  it  very  constantly 
devolves  upon  me  to  conduct  trials  by  Jaiy, 
and  it  seems  to  me,  judging  by  the  aid  of  my 
own  experience,  that  in  one  particular,  at  an? 
rate,  the  trial  of  this  case  in  the  Sessi<»is 
Court  has  not  been  exactly  what  the  law  con- 
templates.    It  seems  to  me  that  the  Judge's 
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cbarge  to  the  Jury  was  not  a  summing-up  of 
the  evidence  for  the  prosecution  and  defence 
tuch  as  is  prescribed  by  the  words  of  Section 
•55  of  the  Criminal  Procedure  Code  ;  it  was 
!  father,  as  I  read  it,  a  sustained  effort  at  per- 
Boasion,  and  there  was  no  real  endeavour 
■  ttiade  by  the  Sessions  Judge  to  present  the 
evidence  on  the  one  side  and  the  other,  both 
impartially  before  the  Jury.     If  I  may  be 
sHowed  to  say  so,  I  think  that  this  error  pro- 
l>ably  proceeded  from  the  adoption  of  the 
narrative  from  of  charge.     It  is  impossible,  I 
imagine,  to  put  a  case  to  a  Jury  in  the  narra- 
tive form  from  beginning  to  end  with  complete 
!■  fairness  to   both  sides,   without  giving  the 
aarraiive  a  double  shape,  t.  e,,  stating  it,  so  to 
apeak,  in  the  alternative,  and  I  apprehend  that 
;  very  few  persons,  indeed,  are  able  to  do  this 
with  any  great  degree  of  success.    It  is,  no 
doabt,  most  useful,  because  it  saves  time,  that 
\  tihe  Judge  should  state  to  the  Jury  in  the 
narrative  form  so  much  of  the  facts  as  are 
admitted  on  both  sides.     But,  when  he  has 
reached  this  point,  it  is  best,  1  think,  that  he 
explains  distinctly  the  issues  of  fact  which  it 
remains  for  the  Jury  to  determine,  having 
>Megard  to  that  part  of  the  case  which  is  admit- 
ted, and  to  the  charges  upon  which  the  pri- 
>eoners  are  tried,  and  having  made  the  Jury 
'  understand  these  issues,  the  more  convenient 
I  mode  of  summing-up  for  him  to  adopt  is,  in 
k  my  judgment,  to  present  to  the  Jury,  as  clearly 
\  and  impartially  as  he  can,  a  summary  of  the 
[^evidence  and  the  considerations  and  inferences 
V%0  be   drawn  from   the   evidence,   as   they 
r  bear  both  on  the  negative  and  affirmative 
L  aides  of  each  of  the  issues.     It  is  impossible, 
L  4>f  course,  for  any  Judge  to  state  every  item 
iMsi  evidence,  or  to  draw  the  attention  of  the 
^.Jury  to  every  fact  which  has  been  deposed 
Id,  but  he  can,  without  difficulty,  give  them 
>  a  summary  of  the  leading  points  of  the  evi- 
ence,  and  the  considerations  and  inferences 
jlo  be  drawn  from  it  on  the  one  side  and  on 
'■'iixt  other.    He  may,  if  he  thinks  fit,  under 
fc'fte  last  Clause  of  Section  256,  at  the  same 
)-time  express  to  the  Jury  his  own  opinion  as 
to  the  facts;   but  that  is   a  very   different 
^thing,  indeed,  from  that  which  the  Sessions 
:^udge  has  done  in  this  case.   The  Judge  has 
I;»ot,  as  I  read  his  charge,  simply  expressed 
^-Jiis  opinion,  and  then  left  all  the  evidence 
"  irly  before  the  Jury  on  the  one  side,  and  on 
the  other  for  them  to  judge  of  it  by  the  aid 
\p{  his  opinion,  if  they  chose  to  avail  them- 
C selves  of  it.     But  he   has  endeavoured   (I 
'  think  that,  at  any  rate,  is  the  impression  which 
3us  charge  has  given  me  from  first  to  last)  to 
persuade  the  Jury  to  take  the  particular  view 


of  the  facts  and  of  the  inferences  from  the  evi- 
dence, which  he  himself  has  taken  and  drawn,, 
and,  indeed,  he  has  left  them  no  loophole  for 
taking  any  oiher  view.  This  is  not  only  not 
in  accordance  with  the  enactment  of  the  Code 
of  Criminal  Procedure  as  I  understand  it,  but 
I  think  it  is  a  course  calculated  in  the  mofus- 
sil  to  withdraw  altogether  from  the  Jury  the 
actual  decision  of  the  case.  Probably,  in 
other  tribunals  than  a  Mofussil  Sessions 
Court,  it  might  lead  to  exactly  the  opposite 
result  to  that  which,  I  suppose,  was  desired 
by  the  Sessions  Judge,  that  is,  it  would,  in 
such  a  case  as  the  present,  lead  to  the  opposite 
view  being  adopted  by  the  Jury,  and  so  would 
cause  an  acquittal  to  be  come  to  instead  of  a 
conviction.  I  concur  with  the  decision  pro- 
nounced by  Mr.  Justice  Kemp. 


The  i8ih  April  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges, 

Divorce— Mahomedan  law — Maintenance — ^Act 
X.  of  1872,  Sections  536,  537. 

Nepoor  Aurut 

versus 

Jurai. 

An  order  for  maintenance  having  been  ^rnade  under 
Section  536  of  Act  X.  of  1872,  the  plaintiff  applied  to 
have  the  order  enforced.  The  defendant,  bein^  called 
on  to  show  cause  why  the  order  should  not  be  enforced^ 
divorced  his  wife  (the  plaintiff)  in  the  presence  of  the 
Court.  Held  that,  even  if  such  divorce  made  such  an 
alteration  in  the  circumstance  as  to  justify  the  Court, 
on  the  application  of  the  husband  (the  defendant),  in 
altering  the  order  for  maintenance,  yet  the  defendant 
would  not  be  relieved  from  obeying  the  order  during  the 
time  which  had  elapsed  up  to  the  date  when  and  until 
that  change  of  circumstances  had  occurred. 

This  case  was  referred  to  the  High  Court, 
under  Section  296  of  Act  X.  of  1872,  in  the 
following  terms  : — 

"  Nepoor  Aurut  prayed  for  and  obtained 
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an  order  of  maintenance  on  the  i8th  May 
•  1872  in  the  Coart  of  a  full-powered  Magis- 
trate, Moulvie  Amiruddin,  who,  at  that  time, 
declared  that  the  plea  of  divorce  set  up  by 
the  husband  had  not  been  proved. 

"  On  the  20th  June  following,  the  woman 
petitioned,  saying  that  the  husband  had  failed 
to  carry  out  the  orders  of  the  Court,  and  the 
case  was  made  over  to  Moulvie  Abdool 
Karim  for  needful  orders  with  regard  to  the 
realization  of  the  money  due.  On  the  23rd 
July,  the  Moulvie  declared  that,  as  the  hus- 
band had  divorced  his  wife,  she  was  not 
entitled  to  maintenance,  and  that  maintenance 
for  the  child  could  only  be  granted  till  he 
was  2^  years  of  age.  This  order  has  only 
lately  come  to  my  knowledge,  and  I  called 
on  the  Moulvie  for  any  explanation  he  might 
wish  to  make.  In  his  explanation  he  has 
stated  his  views,  but,  as  it  seems  to  me  they 
are  erroneous,  and  his  orders  contrary  to  law, 
I  forward  the  records  for  the  perusal  of  the 
Court. 

"In  the  first  place,  the  case  was  sent  to 
the  Moulvie  for  realization  of  the  money,  and 
not  for  enquiry  into  any  objections  raised  by 
the  man  on  any  subject  not  connected  with 
payments  already  made  ;  secondly,  even  had 
the  Deputy  Magistrate  been  authorized  to 
enquire  into  any  objections  filed,  it  was  not 
within  his  power  to  decide  on  the  question  of 
the  alleged  divorce,  inasmuch  as  that  had 
been  already  disposed  of  by  a  competent 
Court 

*'  The  Deputy  Magistrate  in  his  explana- 
tion states  that  he  did  not  look  to  the 
divorce  alleged  to  have  taken  place  previous 
to  the  orders  of  Moulvie  Amiruddin,  but 
to  that  which  the  husband  in  his  presence 
gave  to  the  woman,  and  which,  according  to 
the  Mussulman  law,  was  good  and  sufficient, 
and  amounted  to  a  change  of  circumstances, 
which  authorized  a  fresh  order  from  him." 

Pheary  J. — It  does  not  appear  very  clear 
upon  the  papers  which  have  come  up  to  us 
in  this  reference  what  precisely  was  the 
order  that  was  made  by  the  Deputy  Magis- 
trate on  the  second  occasion.  We  mider- 
stand  that  an  order  for  maintenance  under 
the  legislative  provisions  which  are  found 
in  Section  536  of  the  existing  Criminal 
Procedure  Code  was  originally  made,  and 
that  it  came  before  the  Deputy  Magistrate 
for    the    purpose    of    being    enforced.     It ' 


appears  from  the  Deputy  Magistrate's  ietu 
of  explanation  that  he  called   the  hu^aoc 
before  him  to  show   cause  why  the  ordc 
should  not  be  enforced,  and  that  the  husbaodl 
thereupon,  in  his  presence,  divorced  his  wifcj 

And  we  cannot  gather  from  the  Depotrl 
Magistrate's  statement  what  course  he  took! 
at  this  stage.  He  tells  us  that  he  considered 
the  divorce  so  effected  by  the  husband  wasi 
sufficient  to  relieve  the  husband  from  tfael 
duty  of  compliance  with  the  order  of  mail 
tenance.  As  I  have  already  said,  however,! 
the  Deputy  Magistrate  does  not  state  in  wordsr 
what  formal  order  he  passed.  Now,  it  is 
clear,  I  think,  that,  as  long  as  any  order  duly 
made  under  Section  536  or  its  former  equ- 
valent  is  existing,  unaltered  by  any  subse- 
quent proceeding,  it  is  operative,  and  it  would 
be  the  duty  of  the  Deputy  Magistrate,  when 
called  upon  by  the  wife,  in  whose  favor  the 
order  was  made,  to  enforce  it.  The  following 
Section  (537)  provides  a  mode  in  which  the 
person  against  whom  the  order  is  made  cUt 
upon  a  change  of  circumstances,  get  that 
order  altered.  And  it  seems  to  me  probable 
that,  upon  the  facts  srated  by  the  Depmr 
Magistrate,  when  the  husband,  in  his  presence, 
divorced  his  wife,  such  an  alteration  of  cir- 
cumstances did  occur  which  would  justify 
the  Deputy  Magistrate,  upon  the  application 
of  the  husband,  in  altering  the  order  for 
maintenance  ip  favor  of  the  wife. 

At  the  same  time,  it  appears  to  me  quite 
clear  that  that  change  of  circumstance,  even 
if  it  were  such  as  to  justify  the  withdrawal 
of  the  order  of  maintenance  against  the  wife 
altogether,  would  not  relieve  the  husband 
from  the  necessity  of  obedience  to  the  order 
during  the  time  which  had  elapsed  up  to  the 
date  when  and  until  that  change  of  circom- 
stance  had  occurred;  in  other  words,  that  tlie 
husband  was,  at  any  rate,  strictly  bound  to 
pay  the  maintenance-money  according  to  the 
terms  of  the  order  up  to  the  date  when,  in 
the  Magistrate's  presence,  he  divorced  his 
wife,  as  the  Deputy  Magistrate  says  he  did. 

With  these  remarks,  which  may  serve  as 
some  guidance  to  the  Deputy  Magistrate,  we 
direct  that  the  record  be  returned  to  him,  in 
order  that  he  may  take  the  requisite  itqps  in 
the  matter,  and  pass  the  proper  orders. 
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Warrants  for  sentences  exceeding  two  years  to 
•    be  on  paper  of  a  superior  quality,  and  Sessions 
Judges  to  indent  accordingly. 

CRIMINAL  CIRCULAR  ORDER  No.  i. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^ 
Appellate  Jurisdiction^  to  all  Sessions 
Judges  in  the  Regulation  and  Non- Regula- 
tion  Provinces^   dated  the   3rd  January 

(Criminal  Side.) 

Present  : 

The  Hon'ble  Louis  S.  Jackson,  Judge, 

All  Sessions  Judges  in  the  Regulation 
and  Non-Regulation  Provinces  are  hereby 
informed  that,  in  the  opinion  of  the  Court, 
all  warrants  for  sentences  exceeding  two 
years  should  be  on  paper  of  a  superior  qua- 
lity to  that  on  which  warrant-forms  are 
now  printed.  Sessions  Jadges  should,  there- 
fore, indent  for  forms  of  such  warrants  in 
due  proportions,  and  see  that  the  forms  are 
used  in  the  manner  above  indicated. 


Rules  on  Original  Side  regarding  the  payment 
of  High  Court  stamps  on  depositions,  &c,  and 
the  effect  of  non-payment. 

It  is  ordered  that  the  following  rules  be 
read  and  passed  as  the  roles  and  orders  of 
the  High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal  in  its  original  jurisdiction,  to 
take  effect  from  the  fifteenth  day  of  January 
1873:— 

I.  If  a  suitor  appear  in  person,  he  shall 
affix  on  the  deposition  of  each  witness 
examined  on  his  behalf,  within  48  hours 
after  the  termination  of  the  trial.  High  Court 
stamps  equal  to  the  amount  of  the  fee  pay- 
able for  swearing  and  reducing  into  writing 
the  deposition  of  such  witness. 

a.  In  all  cases  in  which  the  parties  are 
represented  by  the  attorneys,  the  attorney 
for  each  party  will  be  held  personally  re- 
sponsible to  the  Court  for  the  payment  of  the 
fees  for  swearing  and  reducing  into  writing 
the  depositions  of  witnesses  examined  on 
behalf  of  his  client. 

3.  In  every  such  case,  High  Court  stamps 
equal  to  the  amount  of  the  fee  payable  for 
swearing  and  reducing  into  writing  the 
deposition  of  each  witness  shall,  within  48" 
hours  after  the  termination  of  the  trial,  be 
affixed   on  his   deposition  by  the    attorney 


of  the  party  on  whose  behalf  -such  witn^ 
shall  be  examined.  * 

4.  If  default  be  made  in  complying  with 
the  last  preceding  rule,  the  Registrar  wlli 
give  notice  in  writing  to  the  defaulting  attor- 
ney that,  unless  the  fees  due  be  paid  within 
24  hours  from  the  service  of  the  noiice, 
application  will  be  made  against  him  for  an 
order  prohibiting  him  from  acting  as  aa 
attorney. 

5.  Every  attorney  who  shall  not  ksm 
paid  the  fees  due  as  aforesaid  within  the 
time  mentioned  in  the  Registrar's  notioe 
may  be,  if  the  Court  shall  think  90  to  direct 
upon  the  application  of  the  Registrar  (which 
it  shall  be  his  duty  to  make),  prohibited  fiDm 
acting  as  an  attorney  until  the  further  order 
of  the  Court. 

6.  Every  order  suspending  an  attorney 
from  practice  for  non-payment  of  fees  shall 
be  set  aside  on  the  certificate  of  the  Registrar 
that  tl^e  fees  have  been  paid. 

R.  Couch. 

F.  B.  Kemp. 

Louis  S.  Jacksox. 

J.  B.  Phear. 

A.  G.  Macpherson. 

W.  Marrby. 

F.  A.  Glover. 

DwARKANATH   MlTTEB. 
W.    AlNSOE. 

Charles  Pontifex. 
The  gth  January  18'^ j. 


Prescribes  form  of  diary  to  be  feept  by  Small 
Cause  Court  Jadges,  to  be  sabmitted  mooth^. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
Appellate  Jurisdiction,  to  all  Judges  oj 
Courts  of  Small  Causes,  Lower  Provinces, 
dated  the  14th  January  18 jj. 

(Civil  Side.) 
Present : 

The  Hon'ble  Sir  Richard  Couch,  A7..  Chi^ 
Justice,  the  Hon'ble  Louis  S.  Jackson,  the 
Hon'ble  F.  A.  Glover,  and  the  Honbk 
W.  Ainslie,  Judges, 

The  Court  is  pleased  to  prescribe  the  fonn 
of  diary  appended  hereto,  to  be  attached  to 
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the  monthly  returns  of  work  submitted  by 
JodgQB  of  Small  Cause  Courts.  The  follow* 
ing  instructions  should  be  carefully  attended 
10  m  its  preparation : — 

The  third  column  to  be  filled  up  for  all 
days  of  sitting. 

When  there  has  been  no  sitting  and  the 
day  is  not  an  authorized  holiday,  the  cause  of 
mx  sitting  should  be  shortly  stated.  The 
mode  of  filling  up  the  diary  is  exemplified. 

2.  The  form  will  be  supplied  separately 
vliere  there  is  a  stock  of  forms  of  the  nature 
fiescribed  by  Circular  Order  No.  3,  dated 
^  February  1872,*  and  will  be  printed  on 
Aeback  of  new  forms  of  the  statement  of 
cases  as  they  are  supplied  to  Small  Cause 
Cdbrt  Judges. 


»  17.  W.  R.,  Cire.,  2. 
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Circulates  letter  to  Superidtendent  of  Stationery 
regarding  Monthly  Statement  showing  the* 
average  duration  of  cases  before  the  Magis- 
terial Authorities. 

CRIMINAL  CIRCULAR  MEMO.   No.  i. 

Letter  No.  j,  from  F.  B,  Peacock^  Esq., 
Registrar  of  the  High  Court  of  Judi- 
cature  at  Fort  Wiltiam  in  Bengat,  to 
the  Superintendent  of  Stationery,  dated 
CmUutta,  the  3rd  January  iSj^, 

(Ckiminal  Sidk.) 

Present  : 

The  Hon'ble  Louis  S.  Jackson,  Judge. 

Sir, — I  am  directed  to  request  that  you 
will  be  so  good  as  to  add  to  your  list  of 
authorized  criminal  forms  the  accompanying 
form  of  monthly  statement,  showing  the 
average  duration  of  cases  before  the  Magis- 
terial Authorities  in  different  districts  from 
the  date  of  apprefiension  or  attendance  on 
summons  to  that  of  disposal. 

I  have,  &c., 

(Signed)  F.  B.  Peacock, 

Registrar. 

CIRCULAR  MEMO.  No.  i. 

Copy  forwarded  to  the  Criminal  Author- 
ities in  the  Lower  and  Extra  Regulation 
Provinces. 

By  order  of  the  High  Court, 

(Signed)  W.  M.  Souttar, 

Offg.  Registrar. 


High  Court,  ) 

'  The  8th  January  1873.   ) 


72— a 


THB   WSBKLJ   KEPORTER.  High  Court.  [Vol.  XIX. 


ii 


I  5 


■«BJia|ailJ^^*W 


ik<:a  jouqiunjj 


Oriiws  attention  to  a  Circular  Order  of  the 

Board  of  Rereoue,  and  eajoina  Tigiiance  with 

a  view  to  ffnard  against  fraud  and  forgfery  of 

adheaire  Court-fee  Stamp*. 

CIVIL  CIRCULAR  ORDER  No.  2. 

From  the  Officiating  Rtgislrar  of  Ihe  High 

Court  of  Judicaluri  al  Fort    William  in 

Bengal,    ApptUate    Jurisdiction,    to    all 

Civil  Courts,  daUdthe  16th  January  iS'^3. 

(Civil  Sidi.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 

jfttstict,  and  the  Hon'ble  L.  S.  Jackson,  the 


Hon'ble  F.  A.  Glover,  and  (he   Hon'ble 
W.  Ainslie,  Judges.  • 

The  attention  of  all  Civil  Courts  of  evenr 
grade  is  drawn  to  the  subject  of  the  anneied 
Circular  which  has  been  issued  by  the  Board 
of  Revenue  to  all  Revenue  Officers,  wiih 
reference  to  the  risk  of  fraud  arising  fata 
the  facility  witb  which  adhesive  stamps  my 
be  forged,  and  the  consequent  necessiir  for 
special  esaminalion  by  every  head  of  1 
Revenue  Couri  of  such  stamps  presented  in 
payment  of  Court-fees. 

z.  The  Court  desire  that  Judicial  Offi- 
cers of  all  grades  should  exercise  in  &» 
matter  such  vigilance  as  they  may.  The 
Court  also  think  it  desirable  that  an  tram- 
nation  by  experienced  Revenue  Office»B 
should  be  occasionally  made  in  respect  atibe 
stamps  affixed  to  documents  filed  in  Civil 
CouTts,  and  on  this  point  the  Board  tt 
Revenue  has  been  addressed. 


CiRCiLAB  Order.  * 

«~' 

Cert.mn   attempts   to  forge  the  adhmk 

stamps  lately  issued  f« 

Stamps.  (jig  purpose  of  deoob 

A.Mo,.,,E,..,C.B.     ,„j(;ou,Vfcesh.v.l>«. 

recently  brought  to  light,  and  the  Member  la 

charge  now  calls  the  earnest  atienlion  o[  A 

District  Officers  to  the  lisk  of  fraud  arsnj 

from    the    greater  facility   with    which  ';eb 

stamps  can  be   forged    in   comparison  ■■■.iti 

impressed  stamps. 

Large  quantities  of  these  adhesive  stamps 
are  daily  presented  in  paytKenl  of  pr?fis- 
fees,  and  very  seldom  come  under  the  .  :'■  iiI 
observation  of  the  head  of  a  Revenue  '.  ■;.ix- 
Attempts  to  use  forged  stathps  are  mo"-  -«- 
ly,  therefore,  to  occur  in  connectic.  nth 
this  mode  of  using  stamps  than  witn  any 
Other.  Every  head  of  a  Court  in  which  iucb 
fees  are  paid  by  stamps  is  desired,  in  tutuTe. 
to  call  for,  from  time  to  time,  papers  wbicb 
have  been  so  stamped,  and  to  satisfy  himself 
thoroughly  by  personal  examination  that  the  ■ 
stamps  used  in  his  Court  are  genuine-  i 


Aaks  for  information  with  aview  to  the  ertabb  A- 
■meat  of  "  Bar  Libraries"  at  Sadder  Stanom. 

CIVIL  CIRCULAR  ORDER  No.  j. 

From  the  "Officiating  Registrar  of  iht  ff'?* 
Court  of  Judicature  at  Fort  William  1* 
Bengal,  Apptllale  Jurisdiction,  to  Dislritt 
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High  Couri, 


yudges  and  Judicial  Commissioners ^  dated 
(he  1 6th  January  i8jj, 

(  Civil  Side.  ) 

Present  : 

Hon'ble  Sir  Richard  Couch.  A'/.,  Chief 
usiice,  and  the  Hon'bleL.  S.  Jackson,  the 
on'ble  F.  A.  Glover,  and  the  Hon'ble 
JW.  Ainslie,  Judges, 

With  reference  to  a  scheme  now  before 
^'  Government  of  India  for  the  establish- 
ps^X  of  "Bar  Libraries"  at  Sudder  Stations, 
It^be  supported  by  Government  and  by 
e  subscriptions,  and  at  the  instance  of 
Honor  the  Lieutenant-Governor  of 
gal,*the  Court  requests  that  each  District 
ige  and  Judicial  Commissioner  will,  after 
limmunication  with  the  Chief  Executive 
iothorities  of  the  district,  report : — 

First,  what  books  already  exist  in  his  own 
Mce,  as  well  as  in  that  of  the  District  Offi- 
ter ;  secondly^  what  possible  subscriptions  may 
k  expected  at  each  Sudder  Station  towards 
|»  object  in  contemplation  ;  and,  thirdly ^ 
Mma,  so  far  as  can  be  estimated,  would  be 
iRi  probable  cost  to  Government  at  each 
^oa  of  maintaining  a  Bar  Library. 

k  


ppersedes  Warrants  for  the  Release  of  ac- 
Lffosed  persons.  Prisoners  to  be  directed  to 
"be  set  at  liberty. 

pRlMINAL  CIRCULAR  ORDER  No.  2. 

f^^OT  the  Officiating  Registrar  of  the  High 
.  Court  of  Judicature  at  Fort  William  in 
,  Btngal,  Appellate  Jurisdiction,  to  all 
^Criminal  Authorities,  dated  the  tSth 
.January  1873.   , 

"  (  Criminal  Side.  )  ♦ 


1^ 


h 


Present : 


jeHon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson,  the 
Hon'ble  F.  A.  Glover,  and  the  Hon'ble  W. 
Ainslie,  Judges. 

The  warrant  for  release  of  an  accused 
Nson  who  has  been  acquitted  prescribed 
fj  the  late  Sudder  Court's  Circular  No.  2, 
Wled  the  lolh  January  1862,  is  hereby 
Sjperseded,  and  Criminal  Courts  are  inform- 
that  they  ought,  in  such  cases,  simply  to 
rect  that  the  prisoner  be  set  at  liberty. 


Rules  requiring^  Particulars  of  property  to  be 
given  in  Petitions  for  Probates,  &c. 

It  is  ordered  that  the  following  Rule  be 
read  and  passed  as  the  Rule  of  the  High 
Court  of  Judicature  at  Fort  William  in  Ben- 
gal to  take  effect  from  the  first  day  of  March 
1873:— 

Every  petition  for  probate  or  letters  of 
administration  shall  contain,  in  addition  to 
the  particulars  required  by  the  Indian  Suc- 
cession Act,  1865,  a  statement  containing 
such  details  as  will  show  fully  how  and  on 
what  principle  the  value  is  calculated  or 
arrived  at. 


(Signed) 


R.  Couch. 
F.  B.  Kemp. 
Louis  S.  Jackson. 
J.  B.  Phear. 
A.  G.  Macphersok. 
F.  A.  Glover. 
Dwarkanath  Mittkr. 
Charles  Pontifex. 
W.  Ainslie. 


Dated  the  igth  February  iSy^, 


Rules  regmrdins:  the  Admission  of  Special 

Appeals. 

It  is  ordered  that  the  Rule  of  19th  Decem- 
ber 1870  directing  that  *'all  applications  for 
the  admission  of  special  appeals  shall  be 
presented  in  open  Court"  with  the  further 
rules  as  to  the  hearing  of  such  applications 
of  the  28th  March  1871  and  the  27th  Janu- 
ary 1872  be  rescinded;  and  that  such  appli- 
cations shall  henceforth  be  made  according 
to  the  practice  of  the  Court  before  the  said 
rule  of  the  19th  December  1870  was  made. 


(Signed) 


R,  Couch. 
F.  B.  Kemp. 
Louis  S.  Jackson. 
J.  B.  Phxar. 
A.  G.  Macpherson. 
F.  A.  Glover. 
Dwarkanath  Mitter. 
c.  pontifex. 
W.  Ainslie, 


Dated  the  2jth  February  18 j 3. 


c 
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Difltrictjad^es  to  append  SUtemeot  of 
the  Canse  of  Rejection  to  all  Orderi  rejecting: 
Applications  of  Candidates  to  the  Pleadership 
Examination. 

CIVIL  CIRCULAR  ORDER  No.  4. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  to  all 
District  Judges  and  Judicial  Commis- 
sioners, dated  the  2^th  January  i8y^, 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson,  the 
Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges, 

The  attention  of  the  Court  has  been  call- 
ed to  the  circumstance  that  the  applications 
of  candidates  for  admission  to  the  Pleader- 
ship  Examination  are  sometimes  rejected  by 
District  Judges  without  the  causes  of  such 
rejection  being  definitely  stated,  so  that  it  is 
neither  possible  for  the  High  Court  in  case 
of  complaint,  where  the  Judge  has  left  thp 
district,  to  ascertain  whether  good  ground  for 
rejecting  the  candidate  existed,  nor  is  there 
anything  to  guide  the  Judge's  successor  in 
case  of  subsequent  application  by  the  same 
party. 

2.  The  Court  direct  accordingly  that  a 
brief  but  exact  statement  of  the  cause  of 
rejection  be  appended  in  future  to  all  orders 
rejecting  such  applications. 


Draws  attention  to  the  section  of  the  Civil 
Leave  Code  which  requires  urgent  necessity 
to  be  shown  in  Applications  by  Judicial  Offi- 
cers for  Privilege  Leave. 

CIVIL  CIRCULAR  MEMO.  No.  i. 

■ 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  to  District 
Judges,  dated  the  2Sth  January  tSj^^, 

(Civil  Side.) 

Present: 

The  Hon'ble  Louis  S.  Jackson,  Judge, 


Several  applications  for  privilege  J 
<<  T^  T  T  ^    ^  .  1.  J   t  J*  •  I    of  absence  fiOB 

To    Uncovenanted   judiaal  «     ■_        j  - 

and  Educational  Officers  whote  Subordinate 

duties  are  not  continuous,   and  JntUoalOflicen 

who    enjoy    rei^ular    vacations,  !,««;••  a-  finmi  «n. 

during  ihU  they  are  allowed  °*^*^f  ™*I^ 

to  be  absent  from  duty,  privilege  CCIveO    tJf    iK 

leave   is    not  admissible  except  Court,  in  wilich 

in  cases  of  urgent  necessity. '»  nourgetttaeces- 

sity  has  been  either  alleged  or  shown  toeste 
for  the  indulgence,  attention  is  dcawa  to 
clause  I,  section  18,  Chapter  VI.  of  fkft 
Civil  Leave  Code,  which,  for  faciticy  of 
reference,  is  entered  on  the  margin. 


two  Forms  of  Warnuits  for 
tson  by  Civil  Courts  wbeo  comiaittiag  CM 
Prisoners  to  JaiL 

CIVIL  CIRCULAR  ORDER  No.  5. 


From  the  Officiating  Registrar  of  the 
Court  of  Judicature  at  Fort  Wiiliam  » 
Bengal,  Appellate  Jurisdiction^  to  dU 
Civil  Authorities  subject  to  fht  High 
Court,  dated  the  2jth  January  /<?7J. 

(Civil  Side.) 

Present : 

The  Hon^le  Sir  Richard  Couch,  Kt,,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 
the  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges, 

The  two  accompanying  Forms  of  Warrant 

(as  per  margin)  are 
Foms  of  Warrant  for    hereby  prescribed  for 

imprisonment    on   failure      adoption      by      Civil 
of  fi'ivinf  bail  for  appear-     »«  k  •>*       ^j       ^^ 

ance.  Courts,  when   com- 

Form  of  Warrant  for    mitting  civil  prisoners 

irfS d:c";iL" "'^"'""    to  the  castcK^r  of  tke 

officer  m  charge  of 
the  Jail,  with  reference  to  either  secdcm  yS 
or  section  27^  of  the  Civil  Proceduie  Cede. 
2.  The  Superintendent  of  Stationery  wHl 
be  instructed  to  add  the  forms  in  question  to 
his  list  of  authorized  civil  forms. 


In  the  Court  of 

Suit  No. 


OF  187 


To 


The  Officer  in  Charge  of  the  jAa  at 

IN  District 

Whereas 
been  brought  before  this  Court  this 
day  of  one  thousand  eighl  ima- 

dred  and  acrenty-  and^r  a  warnntt  of 

d 


«8730 


Rules^  &^c., 


THE  WKSKLT   RKPOETER. 


HigA  C<furi. 


arre8(  issued  under  section  75  of  Act  VIII. 

of  1859  on  the  day  of 

Mie  thousand  eight  hundred  and  seventy- 

m  a  suit  wherein 

piaindfiF  and 

defendant)  and  by  which  warrant  the  said 

■directed  to  show  cause  why  should 

WQX  give  good  and  sufficient  bail  for 

appearance  in  this  suit.    And  whereas 
ibe  said 

not  given  such  bail  nor 
satisfied  the  Court  that 
entitled  to  be  discharged  from  custody  under 
the  provisions  in  that  behalf  of  Act  VIII.  of 
>^S9-  ^^^  ^^  hereby,  in  Her  Majesty's 
mme,  commanded  and  required  to  take  and 
receive  the  said 

into  the  said  jail  and  keep 
imprisoned  therein  until  the  satisfaction  of 
jftoy  decree  that  may  be  passed  against 
^  the  Suit,  or  the  said 
\ahall   be  otherwise   entitled  to  be  released 
vjaccordiog  to  the  terms  aui    provisions  of 
section  78  of  the  siid  Act.     And  the  Court 
does  hereby  fix  annas  per  diem  as  the 

rate  of  the  monthly  allowance  for  subsistence 
of  the  said 

during  confinement  under  this  war- 

"Ant  of  commitment.^ 

r-  Given  under  my  signature  and  the  seal  of 
4h\^  Court  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy- 


behalf  of  Act  VIII.  of  1S59:  You  are  here- 
by, in  Her  Majesty's  name,  commanded  and 
required  to  take  and  receive  the  said 

into  the  jail,  and  keep 
imprisoned  therein  until  the  said  decree  shall 
be  fully  satisfied,  or  the  said 

shall  be  otherwise  entitled  to  be 
released  according  to  the  terms  and  provi- 
sions of  section  278  of  the  said  Act.  And 
the  Court  does  hereby  fix  annas  per 

diem  as  the  rate  of  the  monthly  allowance 
for  the  subsistence  of  the  said 

during  confinement  under 

this  warrant  of  commitment. 

Given  under  my  signature  and  the  seal  of 
this  Court  the  dav  of 

m 

in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy- 


I 


In  the  Court  of 

Suit  No.  of  187 


.To 

:    The  Ofpicbr  in  Charge  of  the  Jail  at 

.» . 

•  Whereas 
.been  brought  before  this  Court  this 
day  of  one  thousand  eight  hundred 

and  seventy-  under  a  warrant  in  exe- 

cution of  a  decree    which    was   made  and 
pronounced  by  the  said  Court  on  the 
day  of  one  thousand  eight  hundred 

and  seventy-        in  a  suit  wherein 

plaintiff  and 
defendant,  and  by  which  decree  it  was  ordered 
that  the  said  should  pay 

,  and  where- 
as the  said  not  obeyed 
the  decree  nor                   satisfied  the  Court 
ibat                         entitled  to  be  discharged 
*from  custody  under  the  provisions  in  %at 


Modifies  Form  of  Warrant  for  Sentences  of 
Death  (No.  z)  prescribed  by  Circular  Order  of 
February  1870. 

CRIMINAL  CIRCULAR  ORDER  No.  3. 

From  the  Officiating  Registrar  of  the 
High  Court  of  Judicature  at  Fort  Wit- 
tiam  in  Bengal,  Appellate  Jurisdiction, 
to  all  Sessions  Judges  and  Judicial  Com- 
missioners, dated  the  jth  February  iSyj, 

(Criminal  Side.) 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 
the  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges, 

In  modification  of  the  form  of  warrant 
for  sentences  of  death,  being  No.  i  of  the 
forms  prescribed  by  Circular  Order  No.  6,* 
dated  the  23rd  February  1870,*  the  Court 
is  pleased  to  direct  that  the  words,  "  on 
or  so  soon  thereafter  as  may  be,"  Jje  substi- 
tuted for  the  words  *'on  or  before"  in  the 
second  line  of  the  second  sentence  fixing  the 
period  for  execution. 

2.  The  existing  stock  of  forms  should  be 
corrected  by  hand  according  to  the  foregoing 
instruction,  and  the  Superintendent  of  Sta- 
tionery will  be  directed  to  make  the  necessary 
alteration  as  regards  future  supplies. 

13  W.  R.,  Crimi'i  1 1  Circulars  7. 
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Circulates  Letter  ezpbunin^  how  the  ATerRge 
•       DurRtion  Statement  is  to  be  fiUed  up. 

Letter  No,  244,  from  the  Officiating  Regis- 
trar of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  Appellate 
Jurisdiction,  to* the  Officiating  Magis- 
Irate  of  Purneah,  dated  the  28th  Febru- 
ary 1873, 

(Criminal  Side.) 
Present : 

m 

The  Hon'ble  Louis  S.  Jackson,  Judge, 

Sir, — Ln  reply  to  your  No.  294,  dated  the 
I  St  instant,  I  am  directed  to  observe  that  the 
object  of  the  Average  Duration  Statement  of 
which  a  form  was  appended  to  Circular 
Memo.  No.  i.  dated  8th  January  1873.*  is  to 
enable  the  District  Magistrate  to  fill  up 
column  15  of  Judicial  Statement  No.  3 
(annual).  Accordingly  those  persons  only 
should  be  included  in  the  former  who  would 
properly  come  into  columns  3  to  6  of  the 
latter  as  **  brought  to  trial." 

I  have,  &c., 
(Signed)     VV.  M.  Souttar, 

Ofg,  Registrar, 


CRIMINAL  CIRCULAR  MEMO.  No.  2. 

Copy    forwarded    to   Magistrates   in   the 
Lower  and  Extra  Regulation  Provinces. 

By  order  of  the  High  Court, 
(Signed)     W.  M.  Souttar, 

.  Offg,  Registrar, 

High  Court,  ) 

The  28th  February  1873,    j 


Directs  the  DiscontinuRnce  of  the  Submission  of 
Explanations  reeardinR  the  Cause  of  Delay  in 
the  Disposal  of  Civil  Suits  and  Appeals,  which 
are  in  future  to  be  reviewed  by  District  Judges. 

CIVIL  CIRCULAR  ORDER  No.  6. 

From  the  Officiating  Registrar  of  the 
High  Cffurt  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  Appellate  Jurisdiction, 
to  all  District  Judges  and  Judicial  Com- 
missionerSy  dated  the  t^th  February  18^3, 

•  Antfy  p.  3. 


(Civil  Side.)  ^ 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Ckiif 
Justice,  and  the  Hon*ble  Louis  S.  Jackscm, 
the  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges. 

The  submission  of  explanations  regarding 
the  cause  of  delay  in  disposing  of  civil  SQi*4$ 
and  appeals  is  to  be  discontinued. 

2.  In  future  such  explanations,  when  for* 
nished  by  the  inferior  Courts  in  a  Distnci, 
will  be  reviewed  by  the  District  Judge,  in 
whom  (subject  to  the  superintendence  of  the 
High  Court)  the  general  control  overaHtiie 
Civil  Courts  in  his  District  is  by  law  vestoL 

3.  The  District  Judge  will  append  (o 
the  quarterly  statements  a  certificate  to  tk 
effect  that  he  has  carefully  considered  these 
explanations,  and  either  that  he  has  foood 
them  satisfactory  or  that  he  has  taken  the 
needful  steps  in  respect  of  those  which  have 
been  found  unsatisfactory. 

4.  Any  case  which  appears  to  him  to 
call  for  special  notice  will  be  separald/ 
brought  to  the  notice  of  the  Court,  asd 
wherever  a  case  has  been  pending  for  moit 
than  a  year,  the  circumstances  are  to  be  so 
reported. 

5.  The  Court  rely  upon  the  earnest  co- 
operation of  the  District  Judges. 


Requests  Officers  who  have  two  Departments  to 
attend  to,  to  indicate  in  their  Periodical  Rclita 
the  number  of  Days  of  sittinjf  in  each  Deprt- 
ment 

CIVIL  CIRCULAR  MEMO.  No.  3. 

From  the  Officiating  Registrar  tf  t^ 
High  Court  of  Judicature  at  Fori  Wil- 
liam in  Bengal,  Appellate  Jurisiidion, 
to  all  District  and  Sessions  Judges,  oad 
Magistrates  of  Districts,  dated  the  28tk 
February  18^3. 

(Civir.  AND  Criminal.) 

Present  : 

The  Hon'ble  Louis  S.  Jackson,  Judge. 

District  and  Sessions  Judges  and  Magis- 
trates of  Districts  and  other  Officers  who 
have  work  in  two  departments  to  attend  to 
are  requested,  in  submitting  the  periodical 
returns  of  each,  to  indicate  the  number  of 
days  of  sitting  in  that  department  or  that 
side  of  their  Courts  during  the  period  to 
which  the  statement  relates,  accounting  for 
the  remaining  time. 

f 


Urects  diflcoatinuAnce  of  certain  Registera  pre- 
Kribed  b7  the  late  Sudder  Court's  CircnlAr 
No.  144,  dated  i6th  Angast  1843. 

CRIMINAL  CIRCULAR  ORDER  No.  4. 

From     Ike      Officiating     Registrar    0/    the 

.  High     Court    of    Judicaluri    at    Fori 

William  in  Btngal,  Appellale  Jurisdit- 

tion,  to  all  Magislraiti,  Lower  Provincet, 

iiiled  Ike  2$lh  February  /i?7J. 

I  (Criminal  Side.) 

Present. 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Jaslice,  and  the  Hon'ble  Louis  S.  Jackson, 
-  ihe  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
I    W,  Aitislie,  yudges. 

T[ix  Court  having  had  under  revision  the 
Registers  prescribed  bj*  the  late  Sudder 
Court's  Circular  Order  No.  144,  dated  16th 
August  1843,  are  pleased  to  direct  the  dis- 
continuance of  the  following  Registers  : — 

(i.)  Register  A,  styled  "General  Register 
of  ail  applications  preferred  direct  to  the 
Magistrates,"  &c,,  superseded  by  the  Register 
prescribed  by  Circular  Order  No.  5A,  dated 
7lh  September  1868,  i.e.,  the  "Register  of 
Criminal  Complaints." 

(2.)  Register  B,  "  General  Register  of  all 
reports  received  from  Police  Darogahs," 
>^c.,  as  such  reports  are  otherwise  provided 
lor. 

(3.)  Register  No.  i,  "Book  of  Heinous 
Offences,"  and 

(4.)  Register  No.  2,  "Petty  Offence 
Book,"  as  such  separate  Registers,  in  addi- 
tion to  Register  C,  are  unnecessary. 

(5.)  Register  No.  5,  "Register  of  cases 
under  Act  IV.  of  1840,"  &c.,  as  these  cases 
do  not  require  a  special  Register. 


(6.)  Register  of  persons  charged  wiih, 
or  suspected  of,  the  commission  of  specifie 
crimes  of  a  heinoas  nature,  who  may  have 
eluded  the  pursuit  of  justice.  This  is  a 
Police  and  not  a  Judicial  Register. 

2.  The  Registers  that  will  be  retained  are : — 

(i.)  Register    C,  Record -keeper's    Regis- 
ter. 

(a.)  Register  No.  3,  Register  of  Appeals. 

(3O  Register    No.   4,   Register  of    refer- 
ences from  Other  districts. 

(4.)  Register   No.    6,    Register   of    mis- 
cellaneous matters. 

These  Registers  maybe  numbered  1,  2, 3, 
and  4  respectively, 


CircuUtea  list  of  headings  in  order  to  the  correct 
and  oniform  filling-np  of  column  I  of  tlie  Annnal 
Jndidal  Statement  BI  for  1872. 

CIVIL  CIRCULAR  MEMO.  No.  z. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William 
in  Bengal,  Appellate  Jurisdiction,  to  all 
Civil  and  Criminal  Authorities,  dated 
26th  February  iSy^. 

(Civil  .\kii  Crimlval.) 

Present  : 

The  Hon'ble  Louis  S.  Jackson,  Judge. 

In  order  to  the  correct  and  uniform  filling- 
up  of  column  1  of  Judicial  Statement  (annual) 
BI,  the  following  list  of  headings  is  circu- 
lated for  the  guidance  of  all  Civil  and  Crimi- 
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nal  Courts  sabject  to  the  control  of  the  High 
Court  to  be  adopted  in  the  preparation  of  the 
return  in  question  for  the  past  year,  1873. 

2.  The  list  now  circulated  will  have  to 
be  altered  for  the  period  subsequent  to  ist 
January  1873,  when  Act  X.  of  1872  came 
into  operation,  and  it  will  be  so  altered : — 


LIST  OF  HEADINGS. 

Local  and  Subordinate  Magis-^    p  .  . 
trates  exercising  Criminal  powers  r  Unpaid, 
only  ..•  •••  •••  y 

Local  and  Subordinate  Magistrates  exer- 
cising Criminal  and  Civil  powers. 

Local  and  Subordinate  Magistrates  exe^- 
cising  Criminal  and  Revenue  powers. 

Local  and  Subordinate  Magistrates  exer- 
cising Criminal,  Civil,  and  Revenue  powers. 

Magistrates  in  charge  of  Divisions  of 
Districts  exercising  Criminal  powers  only. 

Magistrates  in  charge  of  Divisions  of 
Districts  exercising  Criminal  and  Civil 
powers. 

Magistrates  in  charge  of  Divisions  of 
Districts  exercising  Criminal  and  Revenue 
powers. 

Magistrates  in  charge  of  Divisions  of 
Districts  exercising  Criminal,  Civil,  and 
Revenue  powers. 

Boards  or  Benches  of  Magistrates. 

Magistrates  of  full  powers  exercising  only 
Criminal  powers. 


Magistrates  of  full  powers  exercising  also 
Revenue  powers. 

Magistrates  of  full  powers  exercising  also 
Revenue  and  Civil  powers. 

Magistrates    of  Districts  exercising  oolj 
Criminal  powers. 

Magistrates  of  Districts   exercising  also 
Revenue  powers. 

Magistrates  of  Districts    exercisiiig  alio 
Revenue  and  Civil  powers. 

Magistrates  exercising  the  powers  describ- 
ed by  Act  VIII.  of  1869,  section  445A. 

Courts  of  Session. 

MoonsifFs  exercising  only  Civil  poRis. 

MoonsifiFs  exercising  also  Revenue  powers. 

Moonsiffs  exercising  also  Criminal  powers. 

Moonsiffs  exercising  also   Revenue  and 
Criminal  powers. 

Small  Cause  Courts  exercising  no  other 
functions. 

Judges  of  Courts  exercising  also  ordinary 
Civil  (or  Revenue)  powers. 

Judges  of  Courts  exercising  Crimaial  or 
Revenue  as  well  as  Civil  powers. 

Subordinate  Judges   without  other  fanc- 
tions. 

Subordinate  Judges  exercising  jurisdiciioo 
of  Small  Cause  Court  Judge. 

District  Judges. 

Judicial  Commissioners  with  powers  erf 
District  Judges., 

h 


^^--stttentiontoCircoIw  Order  of  1863,  and 

enjcmu  Judges  to  take  their  le^ts  poncbiftUj. 

CIVIL  CIRCULAR  ORDER  No.  7. 

Fr&TTi  the  Officiating  Registrar  of  the 
J^tgk  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  Appellate  Juritdiction, 
io  all  Civil  Authoritiis,  Lower  Provinces, 
da/ed  the  ylh  March  1873. 

{Civil  Side.) 

t.  Present: 

The  Hon'ble  Sir  Richard  Couch,  Ki..  Chief 
jTustice,  and  the  Hon'ble  Louis  S.  Jackson, 
the  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges. 

TiiE  attention  of  all  Civil  Courts  of  every 
grade  is  called  to  the  subject  of  the  penulti- 
mate paragraph  of  Circular  Order  No.  31"  of 
the  13th  October  1863,  and  the  duty  of 
taking  their  seats  punctually  at  the  hour 
appointed  for  the  sitting  of  their  Courts  is 
enjoined  upon  all  Judges. 


Prescribet  New  Forms  of  Wamnts  for  Capititl 
and  Other  Sentence*. 

CRIMINAL  CIRCULAR  ORDER  No.  5. 

From  Ihe  Ofcia/ing  Registrar  of  the 
High  Court  of  JudUature  at  Fort  Wil- 
liam in  Bengal,  Appellate  Jurisdiction, 
I  to    all    Criminal    Authorities,    dated  Ihe 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 
the  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges. 

In  supersession  of  the  forms  of  warrant 
prescribed  by  Circular  Order  No.  6,  dated  | 
Vol.  XIX. 


the  23rd  Februaiy  1870,  the  Court  ib 
pleased  to  circulate,  for  geneml'adoptioo,* 
the  forms  upended  hereto,  namely : 

'.  A  form  of  warrant  for  the  eseca- 
tioii  of  capital  sentences. 

2.  A  form   of  warrant  for  sentences  of 

transportation. 

3.  A  general  form  of  warrant  for  other 

sentences  (Form  D  of  the  Code 
of  Criminal  Procedure). 

A-  A  form  of  warrant  for  the  levy  of 
fine. 

2.  The  first  two  forms  are  applicable  to 
Courts  of  Session  only ;  but  the  third  form 
is  general,  and  applies  to  Magistrates  as  well 
aa  to  Sessions  Judges. 

3.  The  fourth  form  relates  to  fines. 
This  wanant  is  intended  for  the  use  of 
Courts  of  Session  and  Magistrates  when  it 
is  necessary  to  enforce  a  sentence  of  fine. 


(Criminal  Side.) 
Prestnt: 


Warrant  of  Comhithint  (Sictiok  303, 
C.  C.  P.). 
To 

Jmlor  of 

Whereas 
son  of 
of  Village 
Pergunnah 

the  District  of 
was  convicted  before  me* 
of  the  offence  off 
and  was  sentenced  XaX 

You  are  hereby  required  to  receive  the 
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into  your  custody  in  the  said  Jail  of 
together  with  this  warrant,  and  there  cany 
the  aforesaid  sentence  into  execation  accord- 
ing to  law. 

Dated  iht  day  of 


Warrant  op  Commitment  for  Transporta- 
tion. 

To 

Jailor  of 

WnrKKfAs 
son  of 
of  Villi^ge 
Feirgunnah 
•in  4he  District  of 
was  convicted  before  me* 
of  the  ofiFence  off 
and  was  sentenced  to} 

You  are  hereby  required  to  receive  the 
said 

into  your  custody  in  the  said  Jail  of 
in  order  to  the  aforesaid  sentence  being  car- 
ried into  execution  according  to  law. 

Sessions  Judge. 
Dated  the  day  of 


To 


Death  Warrant. 


Jailor  of 


Whereas  on  the 
the  month  of 
son  of 
of  Village 
Pergunnah 
in  the  District  of 
was  convicted  before  me* 
of  the  offence  off 


day  of 

in  the  year  187 


•  Name  ao«M»fidal  deMfitMlion  (BpedfyincryMvers  in 
esse  of  Magistrate). 

t  ^Mentkm  tke  offenoe,  quoting  also  Adt  Mvd  aeetion. 

X  State  the  punishment  fuNy  and  (iiiliiicfeiy,  mention, 
ing  its  nature  and  extent. 


and  sentenced  to  suffer  death  by  being  hanged 
by  the  neck  until  he  is  dead ;  and  whereas 
the  said  sentence  has  been  duly  confirmed  bf 
order  of  the  High  Court  of  Jadicatnre  :— 

It  is  hereby  ordered  that  execation  ef  die 
said  sentence  be  made  and  done  upoadie 
said 

on  the  of  the  month  ctf 

or  so  soon  thereafter  as  may  be. 

You  are  hereby  required  to  receive  the 
said 

into  your  custody  in  the  said  Jail  tk 
together  with  this  warrant,  and  there  ctoy 
the  aforesaid  sentence  into  executioa  accord- 
ing to  law. 


Dated  the 


Sesskms  Judg^ 
day  of 


Wajleant  foe  Levy  of  Fins. 

To  the  Magistrate  of  the  District  of 
and   all   other    Magistrates  and  PoUa 
Officers    within    the     Sessions    Daism 

<f 

Whseeas 
son  of 
of  Village 
Pefgnnnah 
in  the  District  of 
was  convicted  before  me* 
of  the  offence  off 
and  sentenced  to  pay  a  fine  of 

You  are  hereby  required  and  directed  to 
levy  the  amount  of  Ibe  said  fine  by  distress 
and  sale  of  any  moveable  property  bekmg- 
ing  to  the  said 


Dated  the 


day  of 


*  r^ame  and  efficial  designation. 

t  Mention  the  ofi^nce,  qa6tiiig  aho  Act  anO 

b 


Circulates  Lettaf  regarding  ths  Tefiwd  of  ex- 
1  "I  fry  *i  fw-*^*  realised  liom  candidates  for 
enrolment  ■■  Pleadeia  and  UoAhtears. 

Lil/tr  No.  SaS,  from  the  Officiating 
Registrar  of  tht  High  Court  of  Judicature 
ai  Fori  William  in  Bengal,  Appellate 
Jurisdiction,  to  ike  Aeeounlanl-General 
of  Bengal,  dated  the  3jth  March  18^3. 

(ClVIt   SiDK.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Juilice.  and  the  Hon'ble  Louis  S.  Jackson, 
the  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges. 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  yonr  letter  No.  14411,  dated 
the  3th  instant  (with  enclosure),  inquiring 
whether  examination-fees  realized  from 
eandidates  for  "  enrolment  as  Pleaders  and 
Mookhtears  "  may  be  refunded  when  the 
caodtdatea  are  not  esamioed. 

2.  I  am  to  observe  in  reply  that  the 
Rules  of  the  and  May  1866  do  not  provide 
for  the  return  of  fees  in  any  case,  and  in 
the  Court's  opinion,  no  such  provision  is 
called  for. 


CIVIL  CIRCULAR  MEMO.  No.  4. 

(Civil  Side,) 

Pruent: 

The  Hon'ble  Louis  S.  Jackson,  Judge. 

FoawASDKD    to  all   District  Judges  and 
Jtidicial  Commissioaeirs  for  intennation  and 


Directs  the  diacontiiiiuuice  of  the  detailed  »{!>• 
ters  of  Ones  iq  tbe  venuunilar.  • 

CRIMINAL  CIRCULAR  ORDER  No.  ft. 

From  tht  Orating  Regitirar  of  the  Sigh 
Court  of  Judtfoiure  at  Fort  William  ut 
Bengal,  Appellate  Jurisdiction,  to  all 
Sestwns  Judges  and  Magistratti,  dated 
the  3jth  March  1873. 


(Ci 


Side.) 


Present  : 

The  Hon'ble  Sir  Richard  Coach,  Kt.,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 
ths  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges. 

The  Court  is  pleased  to  order  the  dis- 
continuance  of  the  detailed  registers  of  fines 
in  the  vesnacular,  enjoined  by  Circular 
Order  No.  14,  dated  i6th  December  1867, 
para.  i. 


District  Joflrea  and  Judicial  Commisiionen  to 
snbout  rotorns  regarding  the  duties  pcfloraed 
Yfj,  the  cost  erf,  and  reallzatioa  of  fees  bt. 
Civil  CoifTt  Ameena. 

CIJtCULAR  MEMO.  ^fo.  j. 

From  tjtt  Qfficiaiing  Kegisirar  of  the 
High  Court  of  Judicature  at  Fort  Wil' 
Ham  in  Bengal,  Appellate  Jurisiictwn, 
to\all  District  Judges  and  Judicial  Cm- 
mitsioners,  dated  the  21st  April  i8yj. 

(Civil  Side.) 
Present  : 
The  Hop'ble  Lonii  S.  Jackson,  Judge. 
All  District  Judges  and  Judicial  Commis- 
sioners 
Are  requested  to  submit,  in  the  forma 
appended,  three  returns  for  each  District, 
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two  of  the  inquiries  made  or  duties  per- 
*  fonned  by  each  Civil  Court  Ameen  id  the 
paat  year,  disttnguisbing  the  permanent  from 
the  extra  or  "  ticca"  men,  and  the  other,  of 
the  cost  of  employing  tboae  officers,  and  the 
foes  lealized  through  theii  agency. 

The  ftbove  reinrns  are  required  urg^tly. 


! 
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1  ^ 

I  preparation  ofQaartctlfSbto- 
ment  D,  preacribed  by  Ctrcnlar  Order  ifo.  31, 
dated  4th  Nffrember  187a. 

CIRCULAR  ORDER  No.  7. 

From  tie  Oficiaiing  Regislrar  »/tktSiii 
Court  of  Judicature  at  Fort  Willim  » 
Bengal,  Appellate  yuriidietiBn,  It  ill 
Setsiont  Judgex  and  Magulraies,  iild 
the  lotk  April  1873. 

(Ckihinal  Sidk.) 

Pretenl: 

The  Hon'ble  Sir  Richard  Couch,  Kl.,  Civf 
Justice,  and  the  Hon'ble  L.  S.  JuisiA 
the  Hon'ble  F.  A.  Glover,  and  tk  "Bmlk 
W.  Ainslie,  Judges. 

Ths  following  instructions  stnoM  be 
observed  in  the  preparation  of  Qaanerl/SoK- 
meut  D,  prescribed  by  Circular  Order Naji, 
dated  4th  November  1870  : — 

The  return  has  reference  to  juiidii 
work  alone,  the  High  Conit  l>»ni? 
no  supervision  of  Police  work  in  ur 
shape.  No  person  who  has  not  tffttrd 
personally  or  by  agent  in  the  tiapsnie't 
Court  is  to  be  included  in  the  statnocK;  b^ 
all  persons  who  have  appeared,  wtdwt  ia 
obedience  (o  summons,  f^arrant,  orothapn^ 
cess,  or  voluntarily,  to  answer  a  cnwid 
charge,  should  be  entered  in  colnmo  3,  A'» 
ber  of  periom  under  trial  during  qtarbr. 

I.  Column  4,  Discharged  viithid  Ind, 
will  contain  only  persons  whose  diickip 
under  sections  197  and  115,  Act  X.  of  iS7'' 
is  not  an  acquittal. 


3-  Column  5,  Acquitted,  will  contain 
ibsolute  acquittals,  such  as  under  sections 
an  and  220  ;  and  also  the  cases  of  persons, 
in  respect  of  whom  the  dismissal  of  a  com- 
plaint, under  section  208,  operates,  by  sec- 
tion 212,  as  an  acquittal ;  and  persons  who 
having  appeared  to  answer  complaints  with- 
ilmwn  under  section  210,  are  thereupon  dis- 

Carged^  as  such  complaints  cannot  again  be 
tertalned. 

4.  Columns  6  and  7  admit  of  no  mistake, 
and  call  for  no  explanations. 

5.  All  persons  discharged  from  bail  taken 
under  section  125  without  appearing  before 
a  Magistrate  will  cease  to  appear  in  these 
returns. 


2;  The  High  Court  reserves  to  itself  the 
power  of  calling  for  explanations,  whenever 
the  returns  exhibit  results  which  appear  to 
show  want  of  circumspection  in  tae  issue  of 
warrant  or  summons  by  Magistra.es. 

3.  This  order  will  not  absolve  che  Magis- 
trate of  the  District  from  the  duty  of  main- 
taining a  watchful  and  intelligent  control 
over  the  proceedings  of  his  subo-<linates  in 
this  respect.  ^ 


Circular  Order  No.  14  of  the  2zst  May  1862  of 
late  Sudder  Court  re-calle4*    High  Court  re- 
serves to  itself  power  of  calling  for  explana- 
tions regarding  the  issue  of  warrants  or  sum- , 
mons  by  Magistrates. 

CIRCULAR  ORDER  No.  8. 

from  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  to  all 
Sessions  Judges  and  Magistrates,  dated 
the  igth  May  18 J 3, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
the  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges. 

'  The  late  Sudder  Court's  Circular  of  the 
»i8t  May  1862,  No.  14  (or  No.  98  of  the 
published  series),  is  hereby  re-called. 


Book  Circular  No.  111.-153  of  the  Chief  Court, 
respecting  decrees  made  in  certain  cases  givinfi: 
oppressive  rates  of  interest,  publisbed  for  the 
consideration  of  all  Civil  Courts  in  che  Lower 
Provinces. 

CIRCULAR  ORDER  No  .  8. 

From  the  Officiating  Registrar  0/  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  Appellate  JurisdictU  •%,'  to  all 
Civil  Courts  in  the  Lower  Provinces^ 
dated  the  30th  April  18J3, 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 
the  Hon'ble  F.  A.  Glover,  and  the  Hon'ble 
W.  Ainslie,  Judges, 

The  Court  are  pleased  to  publish  and  com- 
mend, to  the  earnest  consideraticn  of  Judi- 
cial Officers,  the  following  Circular  issued 
by  the  Chief  Court  of  the  Punjab. 

2.  Many  cases  have  come  to  the  know- 
ledge of  the  Court  in  which  intereM  has  been 
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decreed  at  the  most  oppressive  rates  without 
regard  to  the  circumstances  aader  which  the 
loao  was  contracted. 

3.  The  Courts  in  this  way  become  in- 
struments for  die  registering  of  osarious 
transactions,  and  the  money-lender  adds  to 
exorj^itant  terms  the  security  of  a  decree. 

4.  The  object  of  the  Court  in  drawing 
attention  to  this  subject  is  not  to  assist  debtors 
in  evading  the  consequences  of  engage- 
ments voluntarily  and  intelligently  contracted, 
but  to  give  the  protection  of  the  Courts 
Qf  Justice  to  persons  who,  from  distress* 
ignorance,  or  habits  of  submission,  have  not 
been  truly  free  agents  in  the  contracts  set 
up. 

5.  Particular  altention  is  directed  to  the 
last  paragraph  of  the  Punjab  Circular. 

(Sd.)    W.  M.  SOUTTAR, 

Officiaiing  Registrar. 


BOOK  CIRCULAR  No.  III.- 153. 

From  E.  H.  Harrison,  Esq.,  Officiating 
Registrar^  Chief  Court,  Punjab,  to  all 
Commissioners  and  Deputy  Commission- 
ers in  the  Punjab,  dated  Lahore,  the 
i8th  January  187 j. 

Present : 

C.  Boulnois,  Esq.,  C.   R.   Lindsay,    Esq., 
and  J.  S.  Campbell,  Esq.,  Judges, 

I.  Thx  Chief  Court  has  reason  to  believe 
that  in  many  of  the  Courts  of  this  province^ 


especially  in  those  of  the  agricoltuial  dis- 
tricts, decrees  are  frequently  made  by  whkk 
interest  upon  debts  incurred  by  pevaat  pro^ 
prietors  and  cultivators  is  declared  psjabki 
at  exorbitant  rates. 

2.  Cases  in  which  the  viUage  nxm^* 
lender  sues  his  customer  involve  ordiBsolf 
small  amounts  below  Rs.  500,  and,  theicfcRb 
can  scarcely  ever  come  before  die  CM 
Court  in  consequence  of  the  proyisioosof 
Ad  XXIII.  of  1861,  section  37,  wiiidi 
declares  that  no  special  appeal  shall  Tie  io 
cases  of  the  nature  cognizable  ia  SoaH 
Cause  Courts. 

3.  The  Chief  Court  has,  in  fact,  had  00 
opportunity  of  explaining  in  a  judicial  deci- 
sion the  general  principles  which  goveia  this 
question ;  while  in  many  parts  of  the  comdy 
the  subordinate  Courts,  and  especiallj  tk 
Small  Cause  Couxts,  have  (as  it  appears  from 
a  recent  inspection  of  records)  decreed 
interest  in  a  manner  far  too  indiscriminate. 

4.  The  Chief  Court  regards  this  with 
great  regret,  and  considers  that  die  law,  as 
it  really  stands,  requires  some  explanatioa 
for  the  guidance  of  Judicial  Officers,  in 
order  that  it  may  not  be  misunderstood  to  the 
detriment  of  debtors  of  the  class  above 
referred  to. 

5.  The  second  section  of  Ad  XXVIU. 
of  1855  (tf»  Aet  for  the  repeal  of  the  usvf 
laws)  declares  that,  ''  in  any  suit  in  wiiicli 
interest  is  recoverable,  the  amount  sk^U  ^ 
adjudged  or  decreed  by  the  Court  at  the  itte, 
if  any,  agreed  upon  by  the  parties ; "  and  aO 
due  effect  must  doubtless  be  given  to  these 
words,  taken  in  their  plain  and  ordinaiT 
meaning,  without  any  artificial  constnictioo 
being  placed  upon  them  for  apy  pvp<>^ 
whatever. 

f 


6.  The  above  legislative  enactment  was 
formerly  enforced  in  many  cases  that  arose  in 
this  province,  snbject  to  the  qualification 
declared  in  paragraph  IV.,  section  19  of  the 
Principles  of  Law,  commonly  called  the 
Punjab  Civil  Code,  which  contained  the 
following  :  "  The  Courts  are  not  bound  by 
any  restrictions  with  regard  to  usury.  Debtors 
and  creditors  are  allowed  to  arrange  the 
terms  and  conditions  of  interest  in  whatever 
manner  they  may  deem  most  conducive  to 
their  mutual  benefit ;  the  Courts  will  decree 
whatever  rate  may  have  been  agreed  upon 
land  fide  between  the  parties.    If  no  special 

• 

rate  shall  have  been  agreed  upon,  then  the 
Court  will  fix  what  may  appear  an  equitable 
amount  with  reference  to  the  custom  of  the 
locality,  the  usage  of  trade,  or  the  merits  of 
the  transaction.  It  will  be  remembered  that 
lihe  rates  of  interest  vary  for  different  classes  • 
and  in  different  places.'' 

''  The  debtor  need  not  be  compelled  by 
Ihe  Court  to  pay  the  entire  amount  of 
interest,  if  there  be  reason  to  believe  that  the 
bond  was  executed  through  fear  or  igno- 


rance. 

7.  The  compilation  from  which  these 
words  are  taken  has  no  force  of  law  in  itself, 
but  the  general  law  of  contract  is,  equally 
with  those  words,  against  our  Courts  con- 
sidering themselves  absolved  from  the  re- 
sponsibility of  regarding  the  circumstances 
under  which  an  engagement  to  pay  exorbi- 
tant interest  has  been  entered  into;  and 
omission  by  the  Courts  to  give  due  weight 
to  such  circumstances  is  likely  to  give  rise 
to  serious  injustice,  and  to  such  evils  as  are 
discussed  in  the  Minute  on  interest  by  Mr. 
Melv^ll,  which  has  been  recently  circulated 
^mong  Judicial  Officers  of  the  province. 

B.  The  Indian  Contract  Act  of  x%f2,  m 
Chapter  II.,  gives  Ibe  princrples  on  which 


the  law  annexes  an  enforceable  obligation  to 

• 

stated  engagements  requiring  free  consent ; 
and,  in  sections  16  and  17,  a  general  and,  at 
the  same  time,  an  equitable  rule  is  indicated 
where  a  person  who  holds  a  real  or  apparent 
authority  over  another,  or  in  whom  confi- 
dence is  reposed  by  that  other,  obtains  an 
advantage  which,  but  for  such  confidence 
or  authority,  he  would  not  have  obtained. 
The  law  also  points  out  the  result  where 
concealment  of  facts  may  have  taken  place, 
or  acts  fitted  to  deceive,  or  acts  or  omis- 
sions may  have  occurred  in  violation  of 
what  is  regarded  as  the  legal  duty  of  the 
person  obtaining  a  promise  from  another  to 
explain  facts  "  likely  h  affect  the  willingness  " 
of  that  other  to  enter  Into  a  contract. 

9.  Reference  may  also  be  made  to  sec- 
tion 6  of  Act  IV.  of  1872  (the  Punjab  Laws 
Act),  where  it  is  declared  thait  justice, 
equity,  and  good  conscience  dhall  be  the  rule 
of  decision,  and  it  may  be  safely  affirmed 
that  the  equity  governing  this  matter  is  to 
give  their  true  and  fall  effect  to  the  words  of 
the  Indian  Contract  Act. 

10.  The  repeal  of  the  usury  laws  by  Act 
XXVIII.  of  1855,  and  the  abolition  of  aay 
force  of  law  which  the  paragraph  above 
quoted  from  the  so-called  Punjab  Civil  Code 
may  have  had  before  the  passing  of  Act  IV. 
of  1872,  have  left  untouched  the  doctrines 
of  equity,  both  as  to  the  protection  of 
debtors  who  for  any  real  reason  are  not  fu% 
competent  to  protect  themselves,  and  as  to 
the  power  of  Courts  to  relieve  against  what 
are  called  unconscionable  bargains  with  such 
persons. 

11.  No  doubt  any  one  who  contracts  with 
another  is  entitled  to  assnme,  prima  fade^ 
that  the  latter  is  competent  to  look  after  his 
own  interests,  but  no  strict  rule  defines  or 
can  <iefine  where  comparative  incapacity 
ceases>  aoad  where  extreme  rgnorance  and 
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helplessne.s  call  for  ihe   protection   of  the 
Equitable  rules  prescribed  by  law. 

12.  No  ^oubt  also,  as  a  general  rule,  the 
debtor  is  Mund  to  go  or  send  to  his  creditor, 
and  pay  him.  In  many  contracts,  however, 
for  the  loaii  of  grain  for  a  particular*  sowing 
(which  indeed  may  reasonably  be  for  the 
return  of  grain  after  the  harvest  at  a  very 
high  rate  of  interest),  where  the  cultivator 
fails  to  msike  payment  after  the  harvest,  a 
distinction  may  clearly  be  taken.  Neither 
party  originally  contemplates  a  rate  of  inter- 
est intend«=d  only  for  a  particular  period, 
running  on  from  the  time  of  the  transaction 
indefinitel;',  and  in  such  cases  the  real  inten- 
tion of  the  parties  with  due  regard  to  the  posi- 
tion of  the  cultivator  must  be  considered. 

13.  The  existence  of  undue  influence 
may,  in  m^ny  cases,  be  inferred  (according 
to  the  general  rules  of  equity  jurisprudence) 
from  the  extreme  iniprudence  of  the  act 
done,  when  coupled  with  other  circum- 
stances ;  and  in  this  country  the  relations 
existing  between  the  professional  money- 
lender and  indebted  peasant  are  such  that 
this  rule  rbould  be  borne  in  mind  by  our 
Courts. 

14.  In  no  case  should  exorbitant  interest 
be  decreeo  in  favor  of  a  money-lender  suing 
a  peasant  proprietor  or  cultivator,  or  any 
person  sim'larly  situated  (where  the  right  to 
recover  it  is  disputed),  unless  the  Court  try- 
ing the  c^se  is  satisfied  that  the  stated 
engagemer  t  on  which  the  plaintiff  seeks  to 
recover  ha*  been  entered  into  by  the  debtor 
with  knowledge  of  all  the  circumstances 
attending  his  position,  and  his  liability  in 
regard  to  h;8  creditor,  and  of  his  entire  free 
will,  without  inequitable  pressure  of  any 
kind.  Thff  Courts  may  consider  whether  or 
not  the  contract  was  a  prudent  one — ^not 
with  a  view  to  setting  it  aside  if  imprudent. 


for  that,  of  course,  is  entirely  besides  the 
Court's  duty,  but  with  a  view  to  determToin; 
whether  extreme  imprudence,  from  which, 
along  with  other  circumstances,  the  exist- 
ence of  undue  influence  might  be  inferred, 
has  or  has  not  been  manifested.  Reference 
on  this  point  may  be  made  to  the  cnslom  of 
the  locality,  the  usage  of  parties  similariy 
situated,  and  the  rates  for  loans  prevailia;, 
so  that  the  character  of  the  transaction  may 
be  tested. 

The  debtor  need  not  be  compelled  bj  the 
Court  to  pay  the  entire  amoant  of  intefest, 
whether  agreed  upon  in  cash  or  in  gniD,  if 
there  be  reason  to  believe  that  the  engage- 
ment, whether  evidenced  by  bond,  or  bj 
signing,  or  marking  the  money-lender's  book, 
or  completed  in  any  other  mode,  has  been 
entered  into  through  fear,  or  ignorance  ;ind 
if,  in  any  case,  the  amount  of  interest  shall 
appear  to  have  been  agreed  upon  under  cir- 
cumstances which  would  render  the  awarding 
it  contrary  to  the  principles  above  referred 
to,  the  Court  will  only  decree  as  much 
interest  as  may  appear  ju.st  under  the  cir- 
cumstances. 

15.  In  conclusion,  the  Chief  Court  re- 
peats the  inj  unction  conveyed  in  Book  Cir- 
cular XXIX.  of  1867,  that,  in  awarding 
interest  subsequent  to  the  date  of  the  decree, 
the  Courts  should  not  allow  it  to  appitMch  in 
amount  that  which  may  be  obtainable  by 
persons  who  have  not  the  security  of  a  deaee, 
and  that  no  inducement  should  be  afforded 
to  decree-holders  to  allow  their  decrees  to 
remain  unexecuted.  Further,  the  Courts  aie 
reminded  that,  where  a  large  portion  of  the 
amount  decreed  consists  of  Interest,  it  is  not 
compulsory  on  them  to  decree  interest  upon 
the  amount  decreed,  inasmoGh  fts  the  Cooits 
may  iiily  exercise  the  discretion  allowed  them 
by  Act  XXIil.  of  1S61,  secttOD  lo,  and  i^ 
award  any  such MBterest  at  all 
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JANUARY  1873. 


The  Hon'blx  V.  H.  Schalch. 


Additiott  to  Rule  ii.  Seelion  V.,  Chapter 
page  121,  of  Board's  Rules  regarding  Si 
rity-bonds. 


Tkb  following  is  added  as  Rule  12,  Sec- 
tion v.,  Chapter  VI.,  page  tii.  Board's 
Utiles:— 

"  Security-bonds  given  on  plain  paper  by. 
ministerial  officers  are  esempled  from  payment 
of  registration  fees." 


The  additional  compensation  of  15  per  cent, 
should  always  be  pmid  vhen  land  is  taken  for 
public  purposes  under  Act  X.  of  i8jo,  except 
in  cases  of  special  agreement. 


Thb  Board  have  noticed  the  existence  of 
s  common  impression  among  local  officers 
thai,  when  panics  iiiterested  in  land  to  be 
Uken  up  under  Act  X.  of  1 870  make  no  demur 
to  the  acquisition,  or  any  distinct  claim  to 
the  additional  conpensuimi  authorised  under 
lection  4a,  such  acquisition  ebosld  not  be 
yol.  XIX. 


considered  compulsory,    and    therefore  no 
additional  compensation  should  be  awarded. 

I.  The  Member  in  charge  desires  to 
impress  upon  all  officers  engaged  in  land 
acqnisitionproceedingsthatitisapresumptlon 
of  law,  and  not  of  fact,  that  the  surrender 
of  land  acquired  under  Act  X.  of  1870  is 
compulsory.  The  additional  compensation  of 
15  per  cent,  should,  therefore,  be  paid  in  all 
cases,  except  where  under  specla)  agreement 
the  parties  have  accepted  a  lump  sum,  and 
distinctly  waived  or  included  therein  the  claim 
to  any  additional  compensaUon  nnder  section 
41.  In  all  such  cases  the  agreement  must 
be  taken  in  writing,  and  filed  with  the  pro- 
ceedings. 


AlUrationsinSeclionVn.,Chapier  VI.,  Board's 
Rules,  regarding  leave  rules  and  absentee 
allowances. 

No.  3. 

The  following  alterations  are  made  in 
Section  VII.,  Chapter  VI.,  Board's  Rules :—  ' 

Clatue  /.—Substitute  for  this  Clause  "  The 
"  Covenanted  and  Uncovenanted  Absentei 
"  Regulations  are  contained  in  'the  Civil 
"Leave  Code,'  being  the  Notification  of  the 
"  Government  of  India,  Financial  Depart* 
"ment.  No.  tooS,  dated  ulh  March  1873, 
"with  subsequent  amendments  published 
"  under  the  same  authority." 

74-» 
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^  Clause  J. — For  the  words  "  The  Govern- 
ment of  India  have  authorized  the  grant  of 
half-pay  to.  peons,"  substitute  "  Half- pay  is 
allowed  to  peons,"  and  strike  out  from  the 
words  "and  the  Government  of  Bqngal"  lo 
the  end  of  the  clause. 

Clause  6y  para.  /. — For  the  words  "un- 
der section  ii April  1864/'  substitute 

"section  3,  Supplement  F  of  the  Civil  Leave 
Code." 

Clause  6,  para,  2. — For  the  words  "  under 
aeCtion  12  ««...  April  1864/'  substitute 
"sections  5  and  7,  Supplement  F  of  the 
Code." 

Clause  7, — This  clause  is  cancelled,  the 
form  prescribed  in  it  being  superseded  by 
that  given  in  section  15.  (^.i).  Supplement 
F  of  the  Code. 


New  rule  added  to  instructions  regarding  the 
administration  of  Act  X.  of  iSyo, 

No.  4. 

The  following  is  added  as  para.  17A  of 
the  Instructions  for  the  administration  of  Act 

X.  of  1870: — 

• 

17 A. — In  all  cas.es  referred  to  the  Court 
under  section  15,  the  Government  Pleader 
should,  under  section  23,  be  instructed  to 
appear  and  state  the  cause  on  the  part  of 
Government  to  the  Court. 


A*  Money,  Esq.,  C.B, 


Alteration  in  Board's  Rules,  clause  j,  para,  7, 
page  114,  admitting  Inspectors  of  Police  to 


share  in  special  rewards  granted  in  ca^ 
non-realization  of  fines  under  the  Excise  e 
Opiu?n  Laws, 

No.  5. 

It  appears  desirable  that  .Inspectors 
Police  should  share  in  the  special  rewat 
granted  by  the  Board  of  Revenue  in  ca^ 
of  non-realization  of  fines  imposed  under  i| 
Excise  and  (tpium  Laws.  The  followii 
alteration  is,  therefore,  made  in  the  Boari 
Rules : — 

Clause  J  of  para,  7  at  page  114,     1 

For  "  Sub-Inspector  "  substitute  "  Inspector. 

—  i 


Provides  against  the  insufficiency  of  stamps  a 
Sub-divisions  and  Moonsiffees. 
« 

No.  6. 

Some  officers  have  represented  that  theie 
is  a  difficulty  in  giving  full  effect,  at  S(& 
Divisions  and  Moonsiffees,  to  the  order  coo^ 
tained  in  the  Government  Notification  of  U 

July*  last,  issued  ud- 

•  Vide  page  2  of  the    (Jer  section  27  ofAfil 

Calcutta  Gagette,  dated     ,,^,  .       «       ,, 

3rd  July  1872.  VIL      of     1870  (tlK 

Court  Fees  Act), 
which  rules  that,  when  a  single  stamp  can  be 
used  as  the  exact  stamp  required  to  denote 
a  fee,  it  should  be  so  used,  unless  the  Col- 
lector certifies  that  no  such  single  stamp  is 
in  stock.  The  Member  in  charge  desit&i 
therefore,  that  all  District  Officers  will 
impress  on  stamp-vendors  the  necessity  oi 
taking  for  sale  a  sufficient  stock  of  stamps  of 
the  higher  values  required  in  suits  m  Moon- 
siffs'  Courts,  and  to  warn  them  that,  if  they 
do  not  keep  up  a  proper  stock  of  Conrt-/«cs 
stamps  to  meet  the  public  demand,  ft  will  be 

necessary  to  cancel  their  license* 

b 


FEBRUARY  1873. 


The  Hon'blb  V.  H.  Schalch. 


The    Towjih  Statement  is  not  intended  to  su- 
^    persede   Return   No,  X.^   and '  need   not  be 
employed  unless  found  useful, 

:  No.   I. 

As  it  appears  from  several  communications 
received  in  this  Office  that  the  object  of  the 
Towjih  Statement,  recently  circulated,   has 

r 

Y>een  misunderstood  by  several  Revenue  Offi- 
cers, Collectors  are  informed  that  this  State- 
ment is  not  intended  to  supersede  Return 
1^0.  X.,  but  to  facilitate  the  preparation  of  it. 
It  need  not  be  employed  at  all  unless  it  is 
found  useful. 


V 


i- 
it 
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A.  Money,  Esq.,  C.B. 


Lays  down  amended  Rules  regarding  the  pay- 
ment of  rewards  in  cases ^  where  fines  are 
not  at  once  realised  under  the  Opium  Laws, 

No.  2. 

To  secure  the  immediate  payment  of  re- 
wards in  cases  where  fines  arc  not  at  once 
realized  from  offenders  against  the  Opium 
Laws,  the  Government  has  now  authorized 
the  Magistrate  of  every  District  to  pay  to  in- 
formers and  apprehenders  in  such  cases  the 
rewards  adjudged,  up  to  the  amount  of 
Rs.  100,  from  the  public  funds,  as  soon  as 
the  case  has  been  decid^ .    Shoul  d  payment  of 


any  larger  revrard  appear  called  for,  reference 
should  be  made  by  the  Magistrate  to  the' 
Opium  Agent.  The  present  Rule  5  F,  sec- 
tion XVIIL,  Chapter  V.,  page  81,  Board's 
Rules,  is  therefore  cancelled,  and  the  fol- 
lowing amended  rules  are  substituted  : — 

5F.  When  fines,  &c.,  are  not  immedi- 
ately realized,  the  Magistrate  is  authorized  to 
disburse  at  once  rewards  up  to  the  amount 
of  Rs.  100,  taking  the  payee's  receipt,  and 
disposing  of  the  receipted  bill  as  provided 
for  in  the  preceding  rule. 

5G.  Where  a  larger  reward  than  Rs.  100 
is  adjudged,  the  Magistrate  should  apply  to 
the  Opium  Agent  for  authority  to  make  the 
payment,  with  a  full  statement  of  the  cir- 
cumstances  of  the  case  and  of  his  reasons 
for  recommending  a  reward  of  more  than 
Rs.  100,  together  with  a  bill  for  the  amount 
proposed  to  be  disbursed,  drawn  up  in  the 
prescribed  form.  On  receiving  the  Agent's 
sanction,  with  the  bill  duly  countersigned, 
the  Magistrate  should  pay  the  amount,  and 
forward  the  bill  to  the  Accountant-General 
as  a  voucher,  duly  receipted  by  the  payee. 

5H.    The   Magistrate   should   submit  to 

the  Agent  a  monthly  statement  of  all  rewards 

* 

paid  under  his  direct  order,  sending  up  at 
the  same  time,  when  available, — that  is,  when 
not  wanted  for  an  appeal, — the  records  of 
the  case,  so  that  the  latter  may  make  the 
regular  necessary  adjustment  against  the 
Budget  grant  for  the  year,  and  keep  the  ex- 
penditure within  the  fixed  limits.  When 
the  records  cannot  be  sent,  a  short  report, 
with  the  reasons  for  the  amount  of  reward 
given,  should  be  forwarded. 


^^ 
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A.  Money,  Esq.,  C.B. 


'  Addition  to  Rule  XL,  of  the  Salt  Manual, 

Na  3. 

Feom  the  reports  received  «a  the.  working 
of  Circular  Order  No.  10  of  Jane  1S7J,  in 
the  districts  within  the  Saliferous  Tracts,  it 
appears  that  generally  the  orders  then  issued 
have  worked  well.  To  render  the  new  rule 
more  completely  successful,  the  following 
addition  is  now  made  to  Rale  XL.  of  the 
Salt  Manual:  "A  register,  showing  the 
sales  of  salt  by  each  wholesale  and  retail 
trader,  in  each  month,  should  be  kept  by  the 
Sub*Divisional  Officer  in  the  following 
form : " — 
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DisUict  Officers  to  warn  the  Police  as  tt 
duties  and  responsibilities  in  the  1 
0/  checking  dealings  in  illicit  spirits. 

No.  4* 

The  attention  of  the  Member  in  c 
has  lately  been  drawn  to  the  marked  in 
tion  of  the  Police,  in  certain  cases,  to 
duty  in  checking  dealings  in  illicit  s 
The  District  Officers,  who  are  noi 
direct  .heads  of  the  rolice,  should  \ 
measures  to  stop  effectually  this  negk 
duty.  Where  these  illicit  dealings  pi 
to  any  extent,  the  Police  can  scarcely  re 
in  ignorance,  and  silence  on  their  part 
generally  arise  from  their  connivance  ii 
offence,    r 

*  a.  Under  the  sudder  distillery  sji 
there  is  great  temptation  to  illicit  distillat 
and  the  interests  of  every  seller  and  i 
sumer  of  liquor  are  Opposed  to  those 
Government.  Any  money  spent  in  jiairi 
ing  the  pretended  ignorance ''of  those  A 
duty  it  is  to  detect  and  prevent  illicit  dis 
lation,  is  money  profitably  laid  out  by 
illicit  distiller.  Under  these  circumstance 
is  impossible  to  secure  due  watchfulness  a 
attention  on  the  part  of  the  Police,  unless  tl 
feel  that  where  the  absence  of  these  maj 
reasonably  inferred  punishment  will  folloi 
3.  lU  therefore,  the  Police  are  mt 
clearly  to  undersund  that  whenever  1 
existence  of  illicit  distillation  is  discovo 
through  other  agency  than  theirs,  they* 
be  put  on  their  defence  for  neglect,  and  i 
punishment  will  follow  unless  ikej  can  A 
themselves,  a  stronger  blow  will  be  struck 
this  system  of  fraud  upon  the  ravenae  th 
in  any  other  way.  The  Member  in  ch»« 
trusts  that  each  District  Officflr  will  m^ 
every  Inspector  and  Sub-Inspector  ans«" 
able  that  illicit  distillaiion  does  not  go  < 
within  his  beat ;  whilst  at  the  same  time  t 
authority  given  by  the  law  to  award  ha» 
some  rewards  to  informers  and  apprchende 
should  be  always  liberally  exercised. 


MARCH  1873. 


TMIC  Hon'bLE  V.  H.  SCHALCH. 


eil.- 


lit.  • 


Ltind  Acquisition  Act  X,  of  i8jo. 
No.  I. 


dcff^ihe  heading  of  Column  8,  Appendix  F 
#  the  Instmctions  for  the  administration  of 
ifet  X.  of  1870,  add— "or  Court  if  the  case 
f%  referred  to  the  Court." 


i.t»  '• 


feturns    of  Sale-proceeds  of  the  produce  of 
Government  lands. 


■a  No.  2. 

^'"DisrRicr  Officers  are  informed  that,  in 
*  Sate  proceeds  of  the  pro-    future,  the  items  noted 

puce  of  Government  lands,  in  the  margin  should 
^rtbemglandsdeclaredby  ^^  excluded  from 
3oyemnseot  to  be "  Forest     ^  ,,     ,.       -    -^ 

^jT^^jg  „  Table  V.  of  Return 

t  '  No.X. 

r  

J.  A.  MoNKY,  Esq.,  C.B. 


»■* 


Emhegzlement  of  Stamps, 

No.  3. 

« 

In    a  case  of  serious  embezzlement  of 

jttamps    at  a  district  sub-division  recently 

brought  to  notice,  it  appeared  that,  for  some 

months,    the   state    of    affairs    at  tite  sub- 

jd^vision     was   unknown   at    head-quarters. 

^he  treasury  officer  at  the  sudder  station 

^had  repeatedly,  but  in  vain,  endeavoured,  by 

direct  correspondence,  to  obtain  proper  ac- 

^fcounts*  from  the  officer  in  charge  of  the 

,^imb*division.    Had  he  applied  to  the  Collector 

^as  he  should  have  done,. for  the  exercise  of 

bis  authority  over  the  sab-divisional  officer, 


a  proper  check  over  proceedings  might  have 
been  at  once  enforced. 

2.  The  Member  in  charge  fears  that,  in 
many  districts,  the  lax  system  prevails  of 
putting  a  Deputy  Collector  in  almost  uncon- 
trolled charge  of  the  treasury ;  it  is  often 
difficult  for  such  a  subordinate  officer  to  get 
a  covenanted  sub-divisional  assistant  to 
comply  quickly  with  his  direct  requisitions. 
Commissioners  are  now  requested  to  impress 
u|>on  every  district  officer  his  personal 
responsibility  for  the  proper  working  of 
every  department  under  him.  It  is  believed 
that  very  commonly  Collectors  do  not  look 
into  treasury  work  at  all ;  and  Collectors 
should  exercise  such  supervision  as  would 
ensure  the  regular  and  prompt  despatch  of 
all  kinds  of  business  connected  with  the 
treasury. 


APRIL  1873. 


The  Hon'ble  V,  H.  Schalch. 


Table  Es,  Return  XL/.,  ''Register  of  Transfer,** 
to  show  the  transfers  made  during  the  year 
to  which  the  return  refers. 

No.  I. 

District  Officers  are  informed  that  Table 
E5,  Return  XLL,  "  Register  of  Transfer," 
should  show  transfers  made  during  the  year 
to  which  the  return  refers,  and  those  only. 


Land  Acquisition  Instructions — Temporary 

Agreements* 

No.  2. 

The  following  is  substituted  for  paragraph 
16A  of  the  Land  Acquisition  Instructions  : — 

"  Whenever  the  proprietor  of  any  land, 
covered  by  a  declaration,  may  ofifer  to  give 
up  his  land  to  Government  without  com- 
pensation,  whether  on  condition  that  such 
land  shall  be  restored  to  him  when  no  longei^ 
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required  for  the  purpose  specified  in  the  de- 
claration or  otherwise,  the  Collector  should, 
for  the  purpose  of  securing  the  title  of  Gov- 
ernment, carry  out  in  full  the  procedure 
required  by  the  Act ;  and  in  case  no  adverse 
claim  is  made  to  the  land,  award  a  sum  of  one 
rupee  as  nominal  compensation  for  the  land. 
Whenever  any  condition  is  attached  by 
the  proprietor  to  the  gift  of  the  land,  the 
circumstances  should  be  reported  to  the 
Board  for  orders  ;  and  should  the  Collector 
be  empowered  to  accept  the  condition,  a  clause 
should  be  inserted  in  the  award  pledging  the 
Government  to  give  effect  to  it." 


Further  Rule  added  to  Rules  at  page  21  it  re- 
garding estimates  of  requirements  from  the 
Record  Grant, 

No.  3. 

To  avoid  mistakes,  which  are  sometimes 
made  in  including  in  estimates  of  require- 
ments from  the  Record  Grant  items  which 
are  not  properly  debitable  to  the  Gran.t,  the 
following  rules  are  added  as  clauses  ie,  if, 
and  iG,  section  VI.,  at  page  211  of  the 
Board's  Rules  : — 

IE.    The  following  items  may  be  included 
in  the  estimates  : — 
Almirahs, 
Lacks, 

>il. 
Tar, 

Cloth, 

Planks, 

Repairs  to  furniture, 
and  also  generally  whatever  petty  stores,  not 
being  such  as  are  properly  procurable  from 
the  Stationery  Office,  are  required  for  special 
use  in  the  record-room,  as  distinguished  from 
all  other  branches  of  the  office. 

IF.  The  cost  of  establishments  for  binding 
books  kept  in  the  record-room,  for  sorting, 
arranging,  and  destroying  records,  and  for  re- 
ropying  revenue  records,  other  than  those 


I 


belonging  to  the  Survey  Department,  maf  1 
debited  to  the  Grant. 

IG.  The  cost  of  copying  survey  nuj 
and  records  is  not  debitable  to  the  Grv 
nor  is  that  of  re- writing  the  general  ai 
Pergunnah  Registers  of  Estates  (A,  B,  ai 
C).  Articles  procurable  from  the  Stations 
Office  should  not  be  charged  to  the  G  rant,  n 
should  petty  stores,  such  as  those  enumen 
ed  in  clause  11,  page  310,  Board*s  Rule 
unless  they  are  required  for  use  in  the  recoii 
room. 


Alterations  in  Board's  Rules  at  pages  357 

and  223. 

No.  4. 

In  clause  7,  section  7,  at  page  357,  Board^ 
Rules,  after  the  words  "these  rules"  ad 
"  where  the  commutation-money  is  paid  up  I 
once  in  full."  At  the  end  of  the  claufl 
add — "  In  cases  where  the  commutatioo 
money  and  interest  are  paid  in  instalmeaU 
the  report  is  to  be  made  in  the  form  of  U 
extract  from  Register  No.  46A." 

The  following  should  be  inserted  at  pagt 
122  of  the  Board's  Rules  :— 

Register  (No.  46A)  of  commutations  d 
existing  grants.  i.-rNumber  and  date  ol 
existing  grants.  3.-  Number  of  the  applio 
tion  in  Register  No.  40.  4— Pergunnah 
thannah,  or  sub-division  in  which  situated 
5.— Village  or  township.  6.— Area  ad 
boundaries  of  the  plot  as  ascertained  by  sut 
vey,  7.-^Dale  of  commutation.  8,- 
Name  and  residence  of  purchaser.  9.— Datt 
of  possession  being  given.  10. — Amoanl 
paid  for  survey  and  advertisement.  11.- 
Price  for  which  commuted.  12.— Dates  d 
instalments  of  the  prices  being  paid  will 
amounts.  ("A^^.— Interest-payments  not  w 
be  shown  here.)  13.— Date  and  amounts 
interest-payments  and  period  to  which  thej 
refer.  1 4 . — Date  on  which  the  title  becomes 
absolute  by  payment  of  the  purchase- monej 


m 


full. 


Erratum, 

t    Circular  Order  No,  /,  /or  April  iSyjy 
Xor     "  Return    No,    41  "    read  **  Return 

JVo.  41  Br 


tstrnctions    to    Officers   engaged    in    Land' 

revenue  Settlements, 

r  No.   5. 

XJndkr  instructions  from  Government,  the 
tember  in  charge  requests  that  Officers 
i^^a^ged  in  land-revenae  settlements  will,  in 
Kture,  record,  in  local  beeghas  and  in  acres, 
I  two  columns,  the  areas  of  the  estates  which 
re  being  settled,  and  note  whether  the 
leegha  on  which  the  settlement  rates  are 
)9&ed  is  the  beegha  previously  used;  and  if 
IfXy  what  the  difference  between  that  used 
n  the  previous  and  that  in  the  proposed 
i^ttlements  may  be.  This  record  should  be 
ttade  under  the  7th  heading  of  the  Settle- 
nent  Report  Form  No.  19,  page  302  of  the 
Board's  Rules. 


Amendment  of  Board's  Rules,  cl,  6,  p,  12^, 

No.  6. 

After  line  3,  in  clause  6,  page  125  of  the 
Board's  Rules,  insert  '^or  at  a  more  rapid 
^ute  than  three  miles  .an  hour ; "  and  after 
•mile,"   in  line   5,   insert    "provided  the 

•I 

Actual  expenses  incurred  by  them,  and  no 
aaore,  are  drawn." 

For  the  last  two  lines  of  the  clause  sub- 
Institute — 

{    "in   the    following  form: — Certified  that 

• 

^he  exigencies  of  the  public  service  required 
^|faat  the  above  Officers  should  bei  directed  to 
(proceed  by  ditk,  or  at  a  more  rapid  rate  than 


three  miles  an  hour,  and  that  no  more  than 
actual  expenses  have  been  charged."  • 


Instructions  to  District  Officers  regarding 
Return  XXXL,  Table  VI.,  heading  XII,,  Mis- 
cellaneous. 

No.   7. 

In  submitting  Return  No.  XXXI.,  District 
Officers  will,  in  future,  invariably  explain 
fully,  with  reference  to  the  entries  in  Table 
VI.  under  heading  "  XII.,  Miscellaneous," 
how  much  money  has  been  spent  on  improve- 
ments, or  on  objects  by  which  the  estates 
concerned  will,  from  the  point  of  view  either 
of  the  proprietor  or  of  the  people,  benefit 
either  financially  or  otherwise. 


Alterations  in  the  Form  of  Table  IIL,  Return 

No.X, 

No.  8. 

The  following  alterations  have  been  made 
in  the  form  of  Table  III.,  Return  No.  X.— 

For  the  headings  in  column  i,  substitute 
the  following :— * 

{a.)    Permanently-settled    estates    paying 
more  than  Rs.  100 

a,)    Ditto  ditto,  Rs.  100  and  less 

{c)    Estates  the  property  of  individuals, 
■temporarily  settled  or  farmed 

{d.)    Ditto  ditto  held  under  dire^  manage- 
n^ent  „. 

{e,)    Government  estates   under  farming 
leases 

(/.)    Ditto  ditto  under  direct  management. 


Total 


».•  • 


ig,)  Estates  under  the  Court  of  Wards, 
included  in  the  above    ... 

{h,)  Estates  attached  by  order  of  the 
judicial  authorities,  and  included  in  theabov*. 

-^•^•— It  must  not  be  overlooked  that, 
under  present  rules,  all  Government  estates 
settled  for  terms  of  years  pass  out  of  the 
category  of  Government  estates,  and  become 
the  property  of  the  settlement-holders,  ejt- 
cept  where  it  is  especially  stipulated  thafe^ 
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the  settlement-bolder  has  no  right  to  re-settle- 
ment, in  which  case  the  settlement  is  a  farm. 

The  Superintendent  of  Stationery  will  be 
directed  to  print  the  new  forms  immediately, 
and  also  to  issue  separate  slips  for  Table  No. 
III.,  which  can  be  pasted  on  to  the  forms  at 
present  in  stock  in  the  district  offices,  with 
a  view  to  avoid  delay  in  the  sabmission  of 
the  returns  for  the  first  quarter  of  the  cur- 
rent year,  which  must  be  prepared  in  the 
form  now  prescribed. 


Addition  to  Board's  Rules,  cL  24A,  s.  ///., 

No.  9. 

The  following  should  be  added  as  clause 
24A,  section  III.,  page  J76,  Board's  Rules  :— 

''  The  rule  in  the  last  clause  must  be  read 
in  connection  with  the  orders  of  Government, 
contained  in  paragraph  20  of  Resolution,  dated 
2and  April  1873,  that,  where  the  settlement 
operations  in  any  one  district  do  not  extend 
over  an  area  of  more  than  a,ooo  acres  in  the 
course  of  one  and  the  same  official  year,  they 
must  be  carried  out  by  regular  subordinate 
establishments  constituted  under  that  Reso- 
lution." 


MAY  1873. 


The  Hon'ble  V.  H.  Schalch. 


Instructions  regardiitg    the  Disposal    of  all 
•    Lands  along  the  Sides  of  Roads. 

No.   I. 

It  has  been  decided  by  Government  that 
all  lands  along  the  sides  of  roads,  which  are 
not  permanently  required  for  the  use  of  the 
roads,  are  to  be  made  over  once  for  all  to  the 
Revenue  Department  for  disposal.  The  same 
course  is  to  be  followed  in  the  case  of  roads 
m  the  Magistrate's  charge.  But  where  the 
lands  are  still  required  for  road  purposes  but 
are  iemforarily  available  for  settlement  by 
the  Collector,  they  are  to  be  made  over  to 
him  in  trust  for  the  depanment  to  which 
they  belong ;  and  when  they  are  settled,  the 
revenue  is  first  to  be  credited  to  Land  Rev! 
enue,  and  then  transferred  to  credit  of  th^ 
department  to  which  the  lands  belong. 


Instructions  to  Ogicers  employed  in  takiniA 
Lands  under  Act  X.  of  1S70.      *  ^ 

No.  a. 

Local  Officees  who  are, or  are  iiaUetttkJ 
employed  in  taking  up  lands  onder  Act  ILi 
1870  are  informed  that,  as  plots  of  hi 
similar  to  those  to  be  acquired  change  kail 
from  time  to  time,  and  records  of  manr, 
not  all,  of  these  transactions  are  to  be  foa 
in  the  several  Registrars'  Offices,  tbej  shm^ 
test  their  own  valuations  of  the  lands  wla 
they  may  be  engaged  in  taking  op  by  a  cas 
ful  examination  of  the  registration  recod 
whenever  this  source  of  information  majl 
available. 


Addition  to  Government  Orders,  parm^  ^,  Im 

Acquisition  Act.         ''^^^ 

No.  3. 

The  following  is  added  under  the  oidej 
of  Government  to  para.  9  of  the  Land  jj 
quisition  Instructions : —  I 

"  But  in  all  cases  the  Collector  mme  feral| 
his  information  by  inquiry  on  the  spot,  isj 
must  attach  a  certificate  to  his  ^trtimate  ^ 
value,  to  the  effect  that '  the  rates  have  bei 
arrived  at  after  local  inquiry  and  inq;»ediai 
cl  the  ground.' " 

These  inquiries  can  now  be  made  thmq^ 
the  agency  of  the  Subordinate  ExectiiHi 
Establishments  recently  appointed  by  Goven 
ment. 


Directions  as  to  the  Filling'UP  of  Table  li.  i 

Return  .\'o.  XVI. 

No.  4.  ' 

As  there  has  been  a  want  of  uniformity  ii 
fiUing.up  Table  II.  of  Return  No.  XVL,  it  I 
hereby  notified,  in  supersession  of  all  previ 
ous  orders  separately  issued  from  time  ti 
time  to  District  Officers,  that  columns  4  aai 
5  against  headings  3  and  7  sfaoold  invariab^ 
be  left  blank.  Columns  6  and  7  againa 
those  headings  will,  however,  show  tbi 
differences-  betwem  headings  1  and  a  and^ 
and  6,  respectively. 

If  there  be  no  figures  against  headings  i 
and  6,  the  figures  against  headings  i  and  5 
respectively,  should,  of  course,  be  hrough 
down. 


// 
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